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PREFACE. 

TuB  Trustees  of  the  late  Professor  Mbnzies,  in  presenting 
tliis  Volume  to  the  Public,  have  been  cliicfly  influenced  by  tlic 
conviction,  that  it  will  be  found  in  a  gi'cat  measure  to  supply  a 
desideratum  that  has  for  many  years  past  been  felt,  not  less  by 
tlie  members  of  tlic  Legal  Profession  at  large,  than  by  the  suc- 
cessive classes  of  Students,  for  whose  benefit  the  Lectures  were 
originally  designed. 

The  Lectures  are  accompanied  by  references,  in  the  form  of 
footnotes  and  an  Appendix,  to  the  recent  important  decisions 
of  the  Court  of  Session  and  of  the  House  of  Lords.  Since  Pro- 
fessor Menzies  ceased  to  occupy  the  Chair  of  Conveyancing, 
several  extensive  modifications  of  the  Law  have  been  introduced 
by  the  Legislature,  and  especially  in  the  matter  of  Bankruptcy. 
In  the  notes  the  attention  of  the  Student  lias  been  called  to 
these  Statutes,  and  he  is  requested  to  read  the  text  with 
reference  to  their  provisions. 

The  Trustees  take  this  opportunity  of  acknowledging  their 
deep  obligations  to  Professors  Swinton  and  Moke  for  their 
kindness  in  undertaking  the  active  duties  of  the  Chair  of  the 
late  Professor  Meszies  during  last  Session,  and  to  James  Mit- 
FORD  MoRisoN,  Esq.,  Advocate,  for  the  great  labour  which  ho 
bestowed  upon  the  Examinations. 

Their  sincere  thanks  are  also  due  to  the  last-named  gentle- 
man, and  to  John  Hunter,  Esq.,  Auditor  of  the  Court  of 
Session,  for  superintending  the  present  publication. 

Ei>i>BUHiiii,  lit  Odt^ier  ISbii. 


LECTURES  ON  CONVEYANCING. 


INTRODUCTION. 

CHAPTER  I. 

EDUCATION  OF  TBB  CONTETAHCER,  OEMERAL  AND  FBOFESSIOMAL. 

The  business  of  the  Chair  of  Conveyancing  ia  to  shew  how  property 
in  this  country  may  be  acquired,  possessed,  and  transferred.  To  most 
of  you,  it  may  be  presumed  that  the  study  of  the  law  iu  any  of  its 
branches  is  recent,  if  not  entirely  new, — and  it  may  not  be  without 
advantage,  if  at  this  stage  of  the  student's  progress,  we  glance  back- 
wards upon  the  pursuits  which  have  hitherto  engaged  his  attention, 
and  inquire  what  prospective  bearing  these  may  have  had  upon  the 
labours  to  which  he  is  now  to  devote  himself— how  the  acquirements 
already  made  may  assist  him  in  attaining  liis  present  object — and 
whether,  while  he  is  striving  to  become  a  lawyer,  the  studies  of  by- 
gone years  have  any  longer  a  claim  upon  his  regard. 

Until   the  period  which   introduces   the  student  to   professional  Obbeual  Enu- 
training,  the  design  of  his  education  is  the  general  formation  of  his  '^*'''°''> "  """b- 
intellectual  and  moral  character.     His  lessons,  as  regards  their  sub-  PBOFBasioaAL. 
ject-matter,  take  an  extensive  range.     They  relate  to  the  mind,  and  Bktbom^to? 
its  affections  and  powers,  and  address  him  through  the  medium  of  pabt  Stodies, 
literature,   liistory,  and   philosophy.     They  relate  also  to  external 
nature,  its  elements,  and  man's  power  with  respect  to  these,  in  their 
use,  direction,  and  control.     These  are  wide  interests,  and  in  such 
pursuits  the  student  is  necessarily  brought  into  contact  with  the 
master-minds,  who  have  most  intimately  known  Nature,  and  have 
spoken  her  language  so  well,  that  in  succeeding  ages  men  have  with 
one  assent  accepted  them  as  her  interpreters,  and  cherished  their 
productions  aa  those  which,  next  to  the  pages  of  Inspiration,  they 
would  not  willingly  let  die. 
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IiTPRODucnoH.      The  results  of  such  studies  cannot  obviously  be  claimed  by  any  one 
CiiAp"l       profession  exclusively  for  itself.     They  have  an  influence  for  every 
calling,  and  are,  in  some  degree,  an  indispensable  pre-requisite  to  those 
vocations  in  particular,  which  require  intellectual  culture  and  effort. 

Now,  from  the  various  paths,  which,  well  trod,  lead  to  usefulness, 
and  profit,  and  honour,  the  student  is  here  selecting  the  one  which  he 
•  is  to  follow  through  life,  and  henceforth,  therefore,  his  studies  will  not, 

as  hitherto,  have  for  U^eir  only  object  general  mental  cultivation,  but 
they  will  assume  a  definite  character  and  direct  application  suited  to 
his  now  determinate  views.  The  desire  to  excel  in  languages  or  science 
will  receive  a  new  direction  and  impulse,  and  will  either  be  accom- 
panied by,  or  give  place  to  the  thirst  for  legal  knowledge  and  skill. 

Does  the  law  student,  then,  by  entering  upon  this  path  bid  a  final 
adieu  to  literature  and  science  ?    It  is,  indeed,  too  common  for  him 
to  do  so,  but  a  slight  reflection  will  shew,  that  he  is  urgently  called 
to  a  continued  cultivation  of  these  pursuits,  not  only  upon  general 
grounds,  but  by  a  consideration  also  of  what  is  due  to  professional 
accomplishment  and  success.     To  throw  away  at  this  stage  his  classi- 
cal knowledge,  and  such  introduction  to  science  as  he  may  have 
obtained,  is  certainly  to  sacrifice  a  great  source  of  mental  enjoyment, 
a  powerful  implement  of  continued  intellectual  culture,  a  medium  of 
communication  with  the  finest  minds  of  former  ages,  as  well  as  of  the 
present     There  are  some  who  conscientiously  withhold  their  approval 
from  the  cultivation  of  the  dead  languages ;  and  those,  whose  minds 
have  been  enriched  with  a  better  learning  than  the  classic  page  un- 
folds, feel  with  the  pious  Augustine,  that  even  in  Cicero  there  is  a 
void  for  which  no  eloquence  can  compensate ;  but,  however  alloyed 
with  human  imperfection,  there  is  here  a  fountain  of  excellence,  whose 
invigorating  qualities  have  commended  it  to  the  human  mind  in  many 
succeeding  centuries ;  and  these  writings  have  been  preserved  more 
carefully  than  others,  both  because  they  were  intrinsically  better,  and 
because  they  have  more  important  uses.    Into  such  uses  this  is  not 
the  place  to  inquire,  but  even  here  we  ought  not  to  forget  the  aid 
which  learning  has  always  afforded  in  the  investigation,  preservation, 
and  diffusion  of  Saci*ed  Truth,  and  how  powerfully  the  cultivation  of 
Greek  and  Roman  literature  has,  at  the  most  important  periods  of 
history,  tended  to  Uberate  the  mind  from  superstition  and  error,  to 
awaken  its  highest  energies,  and  to  aid  it  in  the  reception  of  a  pure 
and  simple  faith. 

The  advantages  derivable  from  the  prosecution  of  liberal  studies  by 
that  branch  of  the  legal  profession  with  which  this  Chair  is  more  im- 
mediately connected,  will  be  best  appreciated  by  attending  to  the 
nature  of  a  Conveyancer  and  Law-agent's  business.  Let  us  advert, 
then,  shortly  to  the  functions  which  the  members  of  this  profession 
are  called  to  executa 


INTRODUCTION.  ^ 

The  path  of  the  Conveyancer  does  not  at  its  entrance  present  the  Ihtsoddction. 
attractions  of  those  leading  to  some  other  professions,  and  it  is  un-      chIp"i 
suited  to  minds  which  can  only  be  satisfied  with  the  stirring  life  of  duties  op  thb 
the  soldier,  the  excitement  of  commercial  adventure,  the  profound  Conyetakceb 
researches  of  science,  the  eloquence  of  the  pulpit,  or  the  intellectual  Iqent.^^ 
strife  of  the  bar.    Yet  the  Conveyancer's  calling,  combined  as  it  is  in 
Scotland  with  the  other  business  of  a  Law-agent,  is  not  destitute  of 
excitement  or  interest ;  and  how  absorbing  and  intense  these  may  be, 
is  best  known  to  those  who  have  most  faithfully  discharged  its 
duties. 

What  is  the  general  nature  of  these  duties  ?  As  a  Conveyancer,  Ir  transmk- 
the  Law-agent  must  insure  his  client's  safety  in  purchasing  property,  ^'^^^^''^  care, 
in  selling  it,  in  investing  money  with  or  without  security,  and  in  all 
the  various  circumstances  and  positions  in  which  property  is  trans- 
ferred from  one  owner  to  another,  or  made  the  subject  of  temporary 
or  permanent  arrangement  or  negotiation.  In  particular,  he  must 
advise  and  act  in  the  arrangement  and  execution  of  family-settlements 
for  the  distribution  of  property,  whether  such  settlements  are  made 
by  parties  jointly,  and  to  take  effect  during  their  lives,  or  by  indivi- 
duals for  the  disposal  of  their  means  after  their  death.  Here  he  is  re- 
sponsible both  for  the  security  of  the  rights  created,  and  for  the  exact 
attainment  of  the  intentions  of  the  parties.  As  solicitor  and  attorney 
again,  he  must  advise — either  upon  his  own  responsibility,  or  with  the 
assistance  of  counsel,  whose  aid  he  must  know  when  it  is  necessary 
to  obtain, — in  matters  of  disputed  right,  instituting  actions  when  ne- 
cessary, and  conducting  them  with  minute  attention  to  law  and  facts, 
and  to  the  forms  of  Court.  He  will  be  called  upon  to  enforce  judg- 
ments of  the  Courts,  in  order  to  vindicate  his  client's  right  against 
the  property  or  person  of  his  debtor — proceedings  inferring  a  high 
responsibility.  There  will  be  expected  a  general  attention  to  his 
client's  property  and  interests,  the  care  of  which  may  be  entirely 
devolved  upon  him,  maintaining  his  just  rights,  defending  such  as 
are  assailed,  watching  over  those  which  are  precarious,  and  giving 
the  benefit,  not  only  of  his  professional  knowledge  and  skill,  but 
of  the  care  and  anxiety  also,  which  a  prudent  man  bestows  upon 
his  own  affairs. 

These  are  duties,  obviously,  which  affect  men's  most  important 
temporal  interests.  Property  of  great  magnitude  is  dependent  upon 
them,  and  professional  skill  is  equally  necessary  where  the  value  is 
small.  The  prosperity  of  individuals,  the  security  of  the  estates 
which  they  have  inherited  or  acquired,  the  comfort  of  families,  hap- 
piness in  the  domestic  relations,  and  tranquillity  in  circumstances  of 
trial  and  anxiety — all  and  each  of  these  interests,  which  come  so 
home  to  men,  to  their  hearthstones,  and  their  bosoms — are  committed 
to  the  Law-agent's  keeping ;  and  as  by  his  attention  and  skill  they 
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Introductior.  are  rendered  secure,  so  by  liis  negligence  or  ignorance  they  may  bo 
endangered  or  sacrificed. 

Nor  is  it  only  in  the  magnitude  or  the  momentous  nature  of  the 
interests  committed  to  our  care  as  Law-agents,  tliat  we  find  sources 
of  professional  anxiety  and  responsibility.  The  relation  between 
agent  and  client  is  in  many  respects  peculiarly  delicate,  and  it  in- 
volves duties  which  may  be  difficult  and  trying.  A  counsel  gives  his 
opinion  deliberately  upon  the  statement  before  him,  unembarrassed 
by  the  presence  of  the  party.  But  the  agent  must  take  the  case  from 
the  fountain-head,  extracting  what  is  material  from  the  mingled  mass 
of  passion,  partiality,  and  incoherence  presented  to  him;  and  here 
every  faithful  agent  feels  how  ill  ho  would  acquit  himself,  were  he 
to  join  his  client  with  the  zeal  of  a  sympathizing  partisan.  He  must, 
in  his  own  mind,  try  the  whole  case  by  anticipation,  scrutinize  it 
with  the  eyes  of  an  adverse  party,  and  exercise  the  impartiality  of  a 
judge  in  forming  his  opinion,  and  imparting  his  advice.  Thus  he  will 
rescue  his  employer  from  the  effects  of  what  may  be  his  own  ignorance 
and  perversity,  and  he  will  be  faithful  in  advice,  even  should  he  have 
to  confront  in  his  client's  person  the  demon  of  undisguised  Selfishness, 
regardless  of  every  consideration  but  its  own  ends. 

Again,  the  law-agent's  position  necessarily  procures  for  him  a  largo 
and  implicit  confidence.  His  professional  knowledge  gives  him  autho- 
rity with  his  clients,  and  they  have  no  alternative  but  to  trust  him. 
In  the  enjoyment  of  this  confidence  he  possesses  a  power  which,  if 
not  beneficially  used,  may  lead  to  consequences  the  most  pernicious. 
One  false  step,  the  permission  for  a  moment  of  a  tendency  towards 
what  is  tortuous  or  doubtful,  may  be  the  launching  into  a  sea  of  liti- 
gation, fruitful  no  doubt  of  emolument  to  himself,  but  involving  his 
client  in  loss,  embarrassment,  and  eventual  ruin. 

Self-denial  is  an  indispensable  quality  in  this  profession.  There 
is  none  which  more  imperatively  demands  the  exercise  of  that  virtue, 
because  none  presents  more  powerful  temptations  to  forsake  it  One 
of  the  Law-agent's  first  lessons  must  be  to  possess  himself  in  the  face 
of  the  strongest  temptation,  to  detect  and  resist  the  most  insidious 
suggestions  and  disguises  of  self-interest — that  momentary  indulgence 
which  is  the  parent  of  lasting  remorse — and  to  pursue  the  path  of 
duty,  passing  by  the  glittering  heaps  of  possible  but  forbidden  gain 
without  a  regret,  and  conscious  of  a  reward  higher  than  the  "  regnum 
et  diadema"  promised  by  the  Poet  to  him, 

"  Qaisquis  ingentes  oculo  irrotorto 
Spectat  acervos." 

The  practitioner,  who  is  enticed  to  enter  within  the  gate  which 
conducts  to  lucre,  but  excludes  a  single  eye  to  his  employer's  interest, 
may  leave  behind  him  all  hope  of  honourable  preferment,  and  all 
hope  of  a  dearer  possession,  viz.,  his  own  self-respect.    He  is  betraying 
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confideuce  the  most  exuberant,  and  deserting  the  cause  of  that  mo-  iKnoDucnoa. 
rality,  of  which  by  hia  profession  he  ia  coastituted  a  guardian.  Such  CsafL 
a  dereliction,  when  it  becomes  genera),  is  a  sure  symptom  of  the  cor- 
ruption of  manners.  In  the  decline  of  the  Koman  Empire,  the  cun- 
ning, ignorance,  and  unscrupulous  rapacity  of  her  lawyers  waa  one 
fatal  indication  of  her  departing  glory.  It  may  be  long  ero  a  difference 
of  opinion  will  cease  to  exist  regarding  the  real  sources  of  the  French 
Revolution  in  tho  last  century,  one  of  which  the  eloquent  observer  of 
that  event  found  in  tlie  commission  of  legislative  powers  to  "the 
"miuisters  of  municipal  litigation,  the  fomenters  and  conductorBofthe 
"  petty  war  of  village  vexation."  But  no  one  will  be  disposed  to  ques- 
tion upon  general  principles  the  soundness  of  the  opinion  implied,  when 
be  asks, "  Was  it  to  be  expected  that  they  would  attend  to  the  stability 
"  of  property,  whose  existence  had  always  depended  upon  whatever 
"  rendered  property  questionable,  ambiguous,  and  insecure  (" 

I  am  not  aware  that  any  writer  has  described  specifically  the  bene-  Adtahtaob  or 
fits  arising  to  a  community  from  the  possession  of  lawyers  sufficiently  "^^g^^ 
learned  and  skilful  in  their  respective  departments,  and  exercising  i-r  xducatkp, 
their  functions  under  the  influence  and  control  of  a  liberal  education  ^^^^p 
and  high  principle.  It  is  as  in  a  member  of  the  human  body.  While 
it  is  sound  and  acts  healthfully,  we  are  unconscious  of  its  acting  ;  and 
it  only  attracts  notice  when  disabled  or  affected  by  disease.  But  the 
advantages  of  skill  and  a  pure  morality  in  the  legal  profession  are 
sufficiently  obvious.  In  important  transactions,  and  in  all  such  mat- 
ters as  men  conduct  under  advice,  the  law-agent  ia  necessarily  present, 
bis  influence  is  felt,  and  his  character  must  give  a  tone  and  colour  to 
the  spirit  in  which  the  business  is  conducted.  If  then  he  is  truly 
animated  by  the  spirit  of  an  enlightened  Jurisprudence,  which  haa 
been  well  defined  "  the  collected  Reason  of  ages,  combining  the  prin- 
ciples of  original  Justice  with  the  infinite  variety  of  human  concerns," 
it  will  devolve  upon  him,  in  a  form  and  in  circumstances  tho  most 
impressive,  to  give  a  practical  exposition  of  the  morality  from  wliich 
Jurisprudence  is  derived.  It  is  his  occupation,  and  his  duty,  to  inves- 
tigate the  boundaries  of  right  and  wrong  in  human  conduct,  and  he 
is,  therefore,  a  guardian  posted  at  thoir  turning-points  and  dangers, 
and  has  it  largely  in  his  power  to  temper  with  humanity  the  severity 
which  legislation  may  have  failed  to  obviate,  and  to  secure  the  influ- 
ence of  that  portion  of  the  moral  law,  which,  in  the  language  of  Bacon, 
comea  from  a  source  too  sublime  for  the  light  of  Nature  to  penetrate. 

The  duties  which  have  been  described  are  no  doubt  arduous,  and  I 
request  your  attention  for  a  moment  to  some  of  the  qualities  which 
are  necessary  to  secure  their  right  fulfilment.  Some  of  them  are  more 
or  less  dependent  upon  natural  constitution — others  are  acquired  by 
atudy— all  of  them  may  bo  strengthened  and  improved  by  sclf-govera- 
ment  and  discipline. 
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iMTRODucTioir.  Thc  Law-agoiit  ought  to  possess  a  strong  sense  of  responsibility,  and 
Q^^l^  this  not  merely  with  reference  to  the  magnitude  of  the  interests  com- 
QuALtTiisBB-  n^itted  to  his  keeping  ;  it  is  a  necessary  element  and  condition  of  his 
aBHTiAL  iM  A  positiou,  as  the  guardian  of  another's  rights.  His  aim  should  be,  as 
uSnmowRK-  much  as  possible,  to  attach  to  the  matter  which  he  undertakes,  the 
8POH8UIUTY.     same  importance  which  it  holds  in  his  employer's  mind,  but  divested 

of  the  natural  anxiety  of  personal  interest. 
2.  SBLF^FOflBEB-     Hc  ought  to  havo  the  qualities  of  self-possession,  promptitude,  and 
BioK,  Ac.  decision.     It  is  of  great  moment,  that,  in  circumstances  which  over- 

whelm the  client's  mind,  and  paralyse  its  powers,  he  should  have  in 
his  law-agent  the  benefit  of  the  calm  judgment,  which  such  circum- 
stances chiefly  require.  Such  a  judgment  is  valuable  at  all  times, 
unspeakably  so  in  sudden  emergencies,  when  there  may  be  a  necessity 
for  immediate  action ;  and  the  law-agent  will  be  called  on  to  act  in 
such  emergencies.  Misfortune,  crime,  death,  come  without  notice,  and 
afford  no  time  for  deliberation.  At  such  a  crisis,  inaction  may  be 
ruin.  Hesitate,  and  opportunity  may  be  irretrievably  lost. 
3.VEi8ATiuTy.      The  mind  must  be  trained  to  versatility  in  applying  itself  without 

discomposure  to  various  matters  in  succession,  to  patience  in  tedious 
investigation,  and  to  willingness  in  exchanging,  at  the  call  of  duty, 
what  is  interesting  for  employment  which  may  be  dry  and  irksome. 

At  the  same  time  there  must  be  an  ability  to  command  the  atten- 
tion in  the  midst  of  distracting  circumstances  and  interruptions,  and 
to  give  deliberate  consideration  to  matters  too  important  to  brook 
delay,  and  too  difficult  to  be  disposed  of  upon  a  cursory  regard. 
4.  Memory.  Tlie  memory  must  be  carefully  cultivated,  and  habituated  to  retain 

the  salient  points  of  business  matters,  which  form  landmarks  to  their 
respective  details.  Without  this  faculty,  accompanied  and  aided  by 
practical  method  and  order,  there  is  too  much  reason  to  apprehend 
confusion  and  bewilderment. 

It  would  be  proper,  if  time  served,  to  dwell  upon  the  necessity  of 
accuracy  in  the  smallest  matters,  and  imcompromising  reverence  for 
Truth,  not  as  a  speculative  principle,  but  as  a  supreme  and  inflexible 
condition  of  every  transaction  and  in  all  circumstances. 

Such  is  a  brief  sketch  of  the  Law-agent's  duties,  and  some  of  the 
qualities  which  he  ought  to  possess.  Of  the  perfect  discharge  of  these 
duties,  or  the  complete  possession  of  these  qualities,  it  may  be  difficult 
to  find  an  unexceptionable  example  in  the  same  person.  Some  of 
them  we  are  taught  by  the  experience  of  defects  in  ourselves,  and 
the  observation  of  excellence  in  others.  And  since  the  duties  of  this 
profession  are  so  important,  and  in  some  respects  arduous,  it  is  of 
moment  to  ascertain  how  the  student  may  equip  himself  for  the  pro- 
per discharge  of  them.* 

*  In  place  of  the  foregoing  sketch  of  the  duties  and  qnalitics  of  a  law-agent,  Professor 
Ifenzics  occasionally  substituted  the  introductory  remailES  which  will  bo  found  appended  in 
the  shape  of  a  note  to  this  chapter. 
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The  most  obviouB  aad  the  primaiy  qualification  is  a  knowledge  of  iMnoDucnon. 
the  Lav,  its  principles  and  practice  ;  for  without  this  there  can  be  no      q       t 
professional  influence  or  rospect.     How  is  this  knowledge  then  to  be  cjcxuvici. 
obtained  ?     It  is  to  be  drawn  from  various  sources  ;  and  of  these  the  ■"""^  »^"  '■<>■ 
one  which  first  challenges  attention  is  the  Feudal  Law ;  but,  as  the  dw^ourr*— 
nature  and  details  of  that  system  are  fully  discussed  in  another  por-  ^-  Knowuuiaa 
tion  of  these  lectures,  I  shall  not  further  enter  upon  that  subject  here,  «^ 
than  to  observe  that  it  is  indispensable  for  the  Scotch  Conveyancer 
to  form  an  intimate  acquaintance  with  the  feudal  system,  because  his 
professional  duties  demand  that  he  should  exercise  an  independent 
judgment,  and  act  upon  his  own  responsibility,  in  the  important  busi- 
ness  of  sale,  mortgage,  and  settlement,  where  the  security  of  the 
parties  depends  upon  an  accurate  observance  of  feudal  rules  and  prac- 
tice, both  in  the  previous  title,  and  in  the  instrument  by  wliich  the 
transaction  receives  eRect. 

The  next  great  source  from  which  our  laws  are  derived  is  the  Ro-  Bomab  Law. 
man  Jurisprudeuca  As  Greece  subdued  captivated  in  turn  her  Scree 
conqueror  by  the  charms  of  art  introduced  into  his  rude  homo,  so, 
although  Rome  succumbed  to  the  barbarian,  her  laws  survived,  and, 
in  the  language  of  the  historian  of  lier  fall,  "  The  public  reason  of 
the  Romans  has  been  silently  or  studiously  transferred  into  the  do- 
mestic institutions  of  Europe."  The  studont  has  contemplated  this 
vast  empire  in  the  height  of  an  all-absorbing  power,  and  has  wit- 
nessed her  excesses  and  inhumanities,  marvelling  at  the  mysterious 
force  of  that  ascendency  which  impressed  its  spirit  oven  upon  her 
victims,  as  when  the  gladiator  contributed  to  the  effect  of  her  spoc- 
taclcs,  not  only  by  his  death,  but  by  the  words  with  which  he  ad- 
dressed himself  to  it,  "MoHtvru8  Vosaaiiito."  In  the  pages  of  our  own 
literature  too,  the  student  has  dwelt  with  admiration  upon  the  poetical 
justice  which  has  given  a  voice,  prophetically  armed  with  the  destruc- 
tion of  an  empire,  to  the  expiring  sigh  of  the  butchered  Dacian. 
These  associations  will  lend  an  interest  to  the  pages  of  our  own  juris- 
prudence, when  the  student  finds  her,  who  so  afflicted  her  provinces, 
now  instructing  the  inhabitants  of  the  same  regions  in  the  arts  of 
peace;  teaching  civilisation  and  freedom  to  assert  their  claims; 
elevating  the  rights  of  the  person  in  opposition  to  a  system  which 
all  hut  disregarded  every  right  not  connected  with  the  feudal  tenure ; 
mitigating  the  sternness  of  harsher  rules  by  the  introduction  of  liar 
eqnitable  beneficia;  and  rescuing  even  the  heir,  that  exclusive  favourite 
of  the  feudal  law,  from  the  blindness  of  its  excess,  by  enabling  him 
to  limit  his  responsibility  so  as  not  to  exceed  the  value  of  the  in- 
heritance. 

A  third  source  of  the  laws,  whose  practical  application  is  to  occupy  Law  Mek- 
onr  attention,  is  that  body  of  rules  known  by  the  name  of  the  Iaw  *"""■ 
Kerehant — the  produce  of  times  compaiativelj  recent,  in  which  men 
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IvTBooucmoN.  of  different  nations,  taught  by  their  mutual  wants,  and  their  ability 
CuafTi.  reciprocally  to  supply  these,  have  consented  to  receive  the  lessons  of 
a  common  brotherhood.  This  is  the  part  of  the  law  which  is  least 
tainted  with  imperfection,  because  it  is  founded  upon  a  universal 
perception  of  what  is  just  Taking  its  origin  in  the  necessity  of  a 
system  of  rules  independent  of  the  municipal  laws  of  different  nations, 
in  order  to  render  practicable  the  interchange  of  commodities,  it  was 
unavoidably  based  upon  principles  to  which  all  could  assent,  and  the 
pure  equity  thus  derived  from,  and  corrected  by,  the  Common  Sense  of 
nations,  has  exercised,  and  is  continually  exerting,  a  powerful  influence 
upon  our  municipal  law  in  all  its  departments.  The  student  will 
observe  with  surprise  and  interest  that  the  simplest  of  all  legal  in- 
struments are  those  devised  to  embody  transactions  between  the 
subjects  of  different  governments,  and  that  mutual  trust,  that  import- 
ant element  and  aid  in  all  negotiation,  has  nowhere  a  larger  place 
in  business  than  between  those  who  by  residence  are  strangers  and 
aliens. 
Statutbb,  Derived  mainly  from  these  sources,  and  from  the  authority  of 

SsTiTDTioiri^^^^®^®^^®  custom,  the  law  is  to  be  found  and  learned  by  the  student 
WxiTBBs.  in  the  statutes  of  the  Scottish  and  British  Parliaments,  the  decisions 
of  the  Judges  in  the  Supreme  Courts,  and  Court  of  Appeal,  and  in 
the  works  of  institutional  writers. 
2.  AcQUAiHT-  But  it  is  necessary,  in  order  to  render  legal  knowledge  effectively 
AHCB  WITH  THE  serviceable,  that  the  student  obtain  an  acquaintance  also  with  that 

15U8niB8B  AHD 

Affaibsof      upon  which  his  professional  attainments  are  to  operate,  viz.,  the 
^^^'^'  business  and  affairs  of  life.     It  is  easy  to  perceive  how  fruitless  wore 

the  labours  of  the  Physician,  if  he  studied  merely  the  qualities  of 
herbs  and  the  other  appliances  of  his  art,  without  acquiring  at  the 
same  time  an  intimate  knowledge  of  the  human  frame,  its  parts, 
their  functions,  and  the  various  influences  by  which  they  are  affected. 
The  spiritual  physician  also,  whose  inquiries  are  confined  to  the 
rules  of  a  systematic  theology,  is  but  half  prepared  for  the  exercise 
of  his  all-important  duties,  if  he  have  not  likewise  acquired  some 
knowledge  of  that  which  it  is  his  object  to  impress,  viz.,  the  heart  of 
man,  of  his  moral  capabilities,  the  modes  in  which  these  may  be  blunted 
and  perverted,  and  the  influences  which  are  powerful  to  alarm, 
quicken,  and  impel  So  the  Law-agent,  who  is  well  read,  a  master 
of  the  institutional  writers,  and  not  unacquainted  with  the  statutes 
and  decisions,  has  provided  himself  only  with  a  weapon  to  cut  the 
air,  if  he  is  ignorant  of  the  arts,  employments,  and  transactions  of 
life  upon  which  legal  rules  and  instruments  are  designed  to  act. 

This  is  to  be  understood,  no  doubt,  within  practicable  limits.  As 
'*  Life  is  short  and  Art  is  long,^^  it  is  but  little  that  can  be  thoroughly 
attained  even  when  the  whole  energies  are  concentrated  upon  one 
subject    But  although  this  is  true  in  a  strict  sense,  and  with  refer- 
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ence  to  tho  profound  investigatioa  of  nature  and  science,  it  is  equally  Intmdiktm». 
true  that  a  wide  extent  of  general  information,  available  for  the  ordin-      o^J^j 
ATj  purpoaca  of  life,  may  be  attained  by  moderate  exertions  and 
diligence ;  and  if  we  glance  at  any  of  the  particular  transactions 
which  are  carried  into  effect  by  legal  instruments,  the  advantage  of 
such  general  information  is  sufficiently  obvious.    Thus  a  practitioner 
who  has  been  at  some  pains  to  acquire  a  knowledge  of  agriculture  KNowLEDait  or 
both  in  principle  and  practice,  is  qualified  to  execute  his  empioyer'g  Aoucoltumi. 
instructions  in  preparing  a  lease  of  land,  with  a  confidence  and  prac- 
tical intelligence  unknown  to  liim  who  has  no  resource  but  the  rules 
of  law  and  tho  Book  of  Stylea     In  like  manner  some  acquaintance 
with  geology  and  mining  will  give  important  facilities  when  the  duty  Oy  Qmloov, 
is  to  write  a  lease  of  minerals.     When  a  contract  of  copartnery  is  ^• 
to  be  framed,  the  peculiar  risks  incident  to  the  bueiness  to  which  it 
relates,  will  be  beat  guarded  against  by  a  Conveyancer  who  knows 
its  nature  and  details,  and  can  therefore  secure  the  whole  partners 
from  external  hazard,  and  each  partner  from  dangers  which  may 
result  from  the  conduct  of  the  rest. 

Enough  has  been  said  to  shew  how  desirable  it  is  for  the  youug  3.  Gkbual 
Conveyancer  to  cherish  and  improve  his  general  attainments  in  litcra-  t^ill^^"" 
tore  and  science.  Brought  by  liis  vocation  into  communication  with  >hi>  Scumot. 
minds  of  all  degrees  of  accomplishment  and  power  in  relation  to 
subjects  and  interests  the  most  diversified,  and  thus  called  to  a 
position  which,  to  those  who  confide  in  him,  may  result  in  much  of 
good  or  of  evil  according  to  his  principles  of  action,  his  completeness 
of  attainment,  his  powers  of  clear  statement  and  reasonable  persua- 
sion, it  may  bo  assumed  that  no  study  or  qualification  will  be  mis- 
placed which  enlarges  his  information,  quickens  his  perceptions, 
strengthens  hia  mental  powers,  and  gives  him  a  knowledge  of  men, 
their  characters,  their  motives,  and  the  means  by  which  they  may  ho 
influenced.  General  attainments,  combined  with  professional  skill 
and  high  principle,  give  to  character  a  force,  and  a  weight  to  advice, 
which  are  more  readily  felt  than  explained ;  and  when  these  quali- 
ties meet  in  a  practitioner  whose  distinction  it  is  that  lie  is  doctus 
componerg  lites,  they  derive  an  influence  peculiarly  strong  from  the 
disinterestedness  of  his  conduct. 

If,  again,  we  confine  our  view  to  the  cfiect  of  a  liberal  education 
in  connexion  with  the  study  of  the  law,  there  can  be  no  doubt  of  tlio 
advantt^s  of  a  well-fumished  mind  in  mastering  a  system  derived 
from  sources  so  remote,  so  extensive,  and  so  diversified.  The  com- 
mon sense  of  mankind  has  always  connected  learning  with  the  pro- 
fession of  the  law.  Learning  is  regarded  as  the  peculiar  property  of 
tho  lAwyer,  and  bis  professional  characteristic.  Accordingly,  when,  at 
the  instigation  of  the  House  of  Lords,  the  writs  issued  for  tho  Par- 
liament held  at  Corentty  In  the  sixth  year  of  Henry  IV.  prescribed 
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iHTsooTOTioir.  that  no  apprentice  or  other  man  of  the  law  should  be  elected  a 
Q^^j  knight  of  the  shire,  it  was  on  account  of  this  exclusion,  that  the 
Parliament  so  returned  received  the  name  of  Parliamentum  indoc- 
ttrni,  or  lack-learning  Parliament  This  is  not  the  occasion  to  advert 
to  the  refinement  imparted  to  the  pleader,  and  the  aid  more  or  less 
direct  which  he  may  draw  from  the  models  of  ancient  eloquence;  but 
it  is  evident  that  no  practitioner  in  any  department  of  the  law  can 
ebtain  a  thorough  legal  education  without  a  knowledge  of  Latin. 

KsowLKDOBOFThat  lauguago  is  essential  to  the  intelligent  perusal  of  the  institu- 

rKHBAnjH^  iional  writers,  and  of  the  other  books  of  authority  in  which  the  rules 
of  the  Roman  law  are  constantly  encountered  in  their  original  garb. 
It  is  also  one  of  the  Conveyancer^s  duties,  though  now  less  frequently 
than  before,  to  prepare  instruments  in  Latin,  and  render  the  contents 
of  deeds  into  that  tongue.  A  failure  in  the  performance  of  this  duty 
may  be  productive  of  consequences  the  most  serious,  and  of  this  the 
Reports  of  decisions  furnish  a  recent  and  striking  example  in  the 

8  D.  p.  97a  case  of  Cathcart  v.  Madaine,  Ist  July  1846.  This  was  a  case  of  en- 
tailed property.  The  entail  had  been  correctly  framed,  its  terms 
having  been  decided  in  the  Court  of  Appeal  to  be  sufficient  and 
effectual  to  secure  the  estate  to  the  series  of  heirs  named  by  the 
entailer.  The  deed  had  also  been  properly  recorded  in  compliance 
with  the  statutoiy  requirement  to  that  effect.  But  the  Act  1685 
concerning  entails  enjoins,  that  the  clauses  which  are  required  to 
guard  the  estate  against  the  claims  of  creditors,  and  the  deeds  of  the 
^  heir  in  possession,  shall  be  inserted  not  only  in  the  entail,  but  in  the 
other  titles  also  of  the  estate,  and  that  they  shall  be  repeated  in  all 
the  subsequent  conveyances  of  the  estate  to  any  of  the  heirs.  Now, 
as  the  estate  in  question  was  holden  of  the  Crown,  it  was  necessary 
that  the  titles  should  be  in  Latin,  and  upon  an  investigation  of  the 
Latin  deeds,  it  was  found  that  the  prohibition  to  contract  debt  had 
not  been  accurately  rendered,  and  was  not  expressed  by  any  equi- 
valent Latin  terms ;  and  as  the  estate  had  been  possessed  for  more 
than  forty  years  upon  titles  which  did  not  thus  contain  an  effectual 
prohibition  to  contract  debt,  it  was  found  liable  to  be  affected  by  the 
claims  of  creditors,  to  the  disappointment  of  the  heirs  called  by  the 
entailer.  Here,  therefore,  we  have  the  intended  destination  of  a 
large  property  defeated  by  a  defective  knowledge  of  Latin  in  the  law- 
agent  who  made  the  translation,  or  received  it  as  sufficient 

It  would  be  easy  to  trace  a  particular  utility  in  every  branch  of  a 
liberal  education  as  applied  to  professional  training  and  practica 

Mathematics.  The  Mathematical  habit,  exact  and  demonstrative,  is  precisely  suited 
to  the  examination  of  the  feudal  progress  of  titles,  whose  validity 
depends  upon  the  soundness  of  every  link  in  the  chain,  as  well  as 

Look;.  upon  their  proper  connexion  with  each  other.    If  Logic  has  been 

studied,  the  retention  of  its  principles  will  be  of  invaluable  service. 
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When  the  student  is  least  aware  that  he  is  practising  them,  its  rules  imnBODucnoN. 
will  be  unravelling  the  complicated  mass  of  entangled  circumstances,      ChIpTi. 
enabling  him  to  distinguish  truth  from  error,  and  saving  much  time 
and  labour  by  methodizing  study  and  investigation. 

And,  as  has  already  been  seen,  any  pains  bestowed  in  attaining  or  Natural 
preserving  even  a  limited  acquaintance  with  Natural  Science  will  find  ^"**^'- 
an  ample  reward,  not  only  in  a  general  intelligence  and  power,  but 
directly  and  strikingly  in  professional  duty.  The  Law-agent  is  every 
day  liable  to  be  called  upon  to  conduct  a  party's  defence  against  per- 
haps an  alleged  breach  of  the  Excise  laws,  or  it  may  be  to  vindicate 
or  impugn  a  right  dependent  upon  a  scientific  discovery,  or  to  manage 
a  case  involving  medical  evidence.  It  is,  no  doubt,  obvious,  that  it 
would  be  vain  to  attempt  so  to  conduct  a  professional  education  as  to 
fit  one  at  once  to  enter  with  intelligence  upon  the  details  of  matters 
which  demand  a  separate  professional  training  of  their  own.  But 
mark  the  advantages  with  which  an  agent  of  liberal  attainments  will 
address  himself  to  such  a  duty  when  it  occurs.  He  does  not,  indeed, 
know  the  by-paths  of  science,  but  his  studies  have  introduced  him 
to  its  grand  outlines  and  landmarks,  and  by  the  aid  of  these  he  will 
thread  his  way  with  comparative  ease  and  confidence,  where  a  mind 
not  so  prepared  would  yield  to  helpless  perplexity. 

I  content  myself  with  these  brief  remarks  upon  this  point,  which 
is  of  great  importance  with  a  view  to  professional  respectability  and 
influence.  The  subject  has  been  treated  at  full  length,  and  the  opinions 
of  the  best  writers  collected,  by  Mr.  Warren  in  his  "  Popular  and  Prac- 
tical Introduction  to  Law  Studies" — a  work  written  with  great  spirit 
and  full  of  instruction,  and  which,  although  addressed  in  some  parts 
exclusively  to  the  legal  profession  in  England,  may  be  perused  with 
benefit  by  those  in  this  country  who  are  entering  upon  the  study  of  law, 
and  desire  to  conduct  it  on  right  principles,  and  with  elevated  views. 

The  last,  and  an  indispensable  requisite  to  professional  education,  4.  Practice. 
is  Practice.  It  is  not  enough  to  obtain  general  accomplishments,  and 
to  amass  a  theoretical  knowledge  of  law  drawn  from  reading  and 
study.  That  knowledge  must  be  rendered  practical  and  real,  by  a 
testing  process,  in  the  course  of  its  acquisition.  Thus,  while  the  stu- 
dent draws  his  conclusions  from  inquiry  and  reflection,  he  makes 
these  conclusions  fixed  and  established  possessions,  by  seeing  them 
applied,  illustrated,  and  justified  in  actual  business.  A  knowledge  of 
this  serviceable  and  complete  description  is  only  to  be  acquired  by 
earnest  study  and  diligent  perseverance,  with  a  determination  too 
strong  to  be  overcome  by  difliculty  or  discouragement.  The  student 
of  Conveyancing  is  in  general  favourably  circumstanced  for  carrying 
on  the  combined  examination  of  principle  and  practice,  his  legal 
studies  being  simultaneous  with  his  attendance  in  chambers,  where 
principles  may  daily  be  seen  carried  into  effect  in  the  transactions  of 
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Iktboduction.  actual  business.     And  as  theoretical  knowledge  needs  to  be  confirmed 
CiiAr"l      ^y  practice,  an  exclusive  attention  to  practice,  without  regard  to  the 
study  of  the  principles  of  law  at  the  same  time,  is  not  less  to  be 
shunned.     It  is  of  great  moment  that  legal  study  should  commence 
when  the  mind  is  yet  elastic,  and  unoccupied  by  those  formalities 
which  obstruct  the  admission,  or  usurp  the  place,  of  principles.     Tho 
reproach  of  our  profession  is  an  alleged  subjection  to  technicalities. 
If  a  rigid  attention  to  legal  forms  necessarily  involves  this  reproach, 
we  must  be  content  to  bear  it,  for  that  observance  is  the  safeguard  of 
our  client's  rights.     But  it  is  quite  possible  to  observe  forms  rigidly, 
and  yet  to  have  a  clear  understanding  of  principles.     In  portraying 
the  character  of  Hannibal,  Livy  ascribes  to  him  ''  ingenium  ad  res 
diversissimas  parendum  atque  imperandum."     He  had  genius  to  com- 
mand, but  he  could  also  practise  obedience  as  well  as  his  own  hum- 
blest follower.    Let  it  be  the  young  Conveyancer's  object,  not  only  to 
possess  a  thorough  knowledge  and  ready  command  of  the  principles 
of  his  art,  from  their  sources  in  antiquity  to  their  latest  modifications, 
but  to  observe  its  forms  with  a  scrupulous  obedience  and  the  minutest 
exactness.     Thus,  technicality  will  be  no  reproach,  for  form  will  be 
only  the  expression  of  the  principle ;  and,  as  the  example  will  be 
guided  by  the  rule,  it  will,  in  turn,  illustrate  the  rule,  and  so  prin- 
ciple and  form  will  mutually  enlighten  and  preserve  each  other. 
Natubeofthe     Wliat  portion  of  the  knowledge  requisite  to  the  conveyancer  is  to 
SJ^™  raoM^®  taught  in  this  place  ?     This  is  not  a  chair  of  pure  law.     That  is 
Chair  of  Com-  taught  in  the  classes  for  Roman  Law  and  Scotch  Law;  and  the  Society 
YBYAKciKo.      ^^  which  thls  chair  is  endowed  has  shown  its  sense  of  the  necessity 
of  these  classes,  by  making  attendance  upon  them  a  condition  of  ad- 
mission to  its  ranks.     The  lessons  there  taught  are  undoubtedly  the 
best  foundation  for  the  attainment  of  a  thorough  knowledge  of  Con- 
veyancing.   For  the  business  of  this  chair  is  to  impart  a  knowledge 
of  that  portion  of  the  combined  law  and  practice,  by  which  instru- 
ments affecting  property  are  regulated,  and  their  form  and  effect 
determined.     Although,  therefore,  we  cannot  here  undertake  or  pre- 
tend to  teach  the  abstract  doctrines  of  law,  it  results  from  the  nature 
of  the  subject,  that  we  must  examine  every  statute,  every  leading 
decision,  and  the  dicta  of  the  institutional  writers,  which  prescribe, 
or  in  any  way  affect,  the  terms  of  legal  instruments,  or  the  conse- 
quences which  result  from  their  execution.     But  there  is  much  in  our 
system  of  deeds  which  does  not  receive  its  shape  or  its  illustration 
from  positive  law.     On  the  contrary,  the  styles  of  Conveyancing  are 
in  many  and  important  particulars  older  than  the  statutes,  and 
require  a  separate  and  independent  study,  without  which  neither  the 
deeds  themselves,  nor  the  enactments  which  relate  to  them,  can  be 
understood.     The  styles  of  writs  form  not  only  a  large  source  of  illus- 
tration, but  a  fountain  also  of  authority,  in  every  system  of  laws.    It 
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is  an  observation  common  to  institutional  writers  both  in  England  Intboductioh. 
and  Scotland,  that  the  forms  of  deeds  lie  at  the  foundation  of  the  chap"i 
Common  Law,  and  that,  without  a  knowledge  of  these,  the  law  can- 
not be  completely  understood.  If  we  turn  to  our  Land  Rights,  how 
much  do  they  contain  which  cannot  be  comprehended  until  the  light 
of  bygone  centuries  shines  upon  it !  In  order  to  understand  the 
conveyance  of  the  nineteenth  century,  we  must  revert  to  the  opinions 
and  usages,  the  authorities  and  practice,  which  prevailed  between  the 
thirteenth  and  sixteenth.  Nor  has  the  necessity  of  this  research  been 
removed  by  recent  statutes,  which  have  much  abbreviated  our  Land 
Rights,  but  have  left  them  the  same  in  effect,  and  still  regulated  by 
the  ancient  feudal  principles.  The  "  Act  to  Facilitate  the  Transfer- 
ence of  Lands  and  other  Heritages  in  Scotland  "  has  shortened  the 
conveyance  only  by  transferring  the  full  clauses  to  its  own  sections, 
and  enacting  that  the  same  effect  shall  follow  from  the  use  of  the 
brief  form  of  words  which  it  prescribes.  The  Act  will  in  reality  form, 
by  implied  reference,  a  part  of  every  future  conveyance ;  and  the 
same  study  which  was  previously  requisite  to  acquire  an  understand- 
ing of  the  clauses  when  they  stood  in  the  Disposition,  is  equally  neces- 
sary, now  that  they  have  been  transferred  to  the  Statute. 

In  writs  relating  to  Moveable  Rights,  the  meaning  and  effect  of 
terms  and  phrases  are  equally  involved  in  an  obscurity  which  the 
doctrines  and  practice  of  a  time  long  gone  by  can  alone  dispel.  Take 
the  simplest  of  them,  the  Personal  Bond.  Why  do  the  obligants,  in 
acknowledging  receipt,  renounce  all  exceptions  to  the  contrary  ?  Why 
do  they  renounce  the  benefits  of  Division  and  Discussion  ?  and  what  do 
these  terms  import?  These  questions  involve  a  reference  to  rules 
and  maxims  of  the  Roman  Law,  from  which  the  doctrines  referred  to 
were  directly  borrowed.  And  if  we  advert  to  the  effect  of  the  Per- 
sonal Bond,  how  is  it  that  this  deed,  when  it  bears  a  clause  of  interest, 
is  heritable  in  its  nature,  and  moveable  only  for  certain  definite 
effects  by  the  force  of  statute  ?  That,  again,  is  a  question  which  can 
only  be  answered  by  a  reference  to  feudal  principles  and  practice. 

The  same  minute  attention  which  is  due  to  the  history  and  effect 
of  deeds  and  dausea,  must  be  extended  to  the  individual  words 
which  they  contain.  There  is  no  habit  more  dangerous  than  that  of 
gliding  into  a  mere  obsequious  observance  of  styles,  satisfied  with  a 
general  perception  of  their  scope,  though  the  precise  force  of  their 
terms,  when  analysed,  may  not  be  exactly  apprehended.  It  is  indis- 
pensable to  the  Conveyancer,  that  he  obtain  a  clear  and  distinct 
knowledge  of  the  precise  import  of  every  term  used  in  the  construc- 
tion of  deeds,  for  how  can  he  be  certain  otherwise,  that  he  is  not 
defeating  the  object  which  it  is  his  duty  to  secure  ?  Reason  makes 
this  sufficiently  obvious  in  a  case  where  interests  the  most  important 
depend  upon  the  appropriate  use  of  a  clause,  a  phrase,  a  word,  it  may 
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lirraoDDonox.  be  a  syllable.  But  experience  is  at  hand  Iiere  also  with  her  ex- 
Cha^  I.  aroplos  to  enforce  attention  and  instruction,  and  we  could  not  have 
a  more  striking  instance  of  the  necessity  of  a  minute  and  perfect 
apprehension  of  the  precise  sense  and  effect  of  terms,  than  in  the 
7D.  p.  425.  case  of  EglintounY.  Montgomerie,  14th  February  1845.  This  was 
also  the  case  of  an  entail,  the  prohibition  to  sell  being  qualified 
by  the  words  "  redeemably  or  under  reversion."  But  these  words 
describe  only  one  kind  of  sale  or  alienation,  viz.,  that  which  is  made 
with  a  reserved  power  to  the  disponer  to  reacquire.  In  order  effec- 
tually to  exclude  an  absolute  sale,  the  word,  instead  of  redeemally^ 
should  have  been  lEredeemably ;  and  there  can  be  no  doubt  that 
the  intention  of  the  entailer  required  the  use  of  the  latter  word. 
But  in  consequence  of  this  error  alone,  the  strict  interpretation  of 
entails,  as  we  shall  afterwards  find,  not  allowing  correction  by  refer- 
ence to  intention,  it  was  decided  that  the  entail  contained  no  effectual 
prohibition  against  sales.  So  that  here  the  entailer's  destination  of 
large  estates  was  defeated  by  the  omission  of  one  syllable  of  a  word. 
No  conveyancer  may  safely  aflirm,  that  such  an  oversight  might  not 
have  happened  in  his  own  practice.  In  the  pressure  of  business,  in 
the  iteration  of  forms,  and  in  the  habit,  too  easily  acquired,  of 
unconsciously  using  words  without  on  each  occasion  distinctly  appre- 
hending their  import,  there  are  causes  sufficient  to  prevent  wonder 
at  the  occurrence  of  errors.  The  use  which  they  serve  is  to  admonish 
us  to  guard  against  them,  by  attaining  a  familiar  knowledge  of  legal 
terms,  and  at  the  same  time  watchful  and  minute  habits  of  attention. 
If,  then,  the  purpose  of  this  class  were  perfectly  attained,  no 
student  would  leave  it,  without  having  had  the  opportunity  of  learn- 
ing the  causes  in  history,  and  in  the  manners  and  customs  of  our 
forefathers,  which  gave  birth  to  our  legal  instruments,  and  to  that 
part  of  our  jurisprudence  which  relates  to  them, — ^with  the  source  and 
import  of  their  form,  and  ^of  the  expressions  and  individual  words 
which  they  contain  ;  and  he  would  have  presented  to  him  also  every* 
thing  in  the  statutes  and  reports  of  decisions  and  institutional  autho- 
rities, which  determines,  modifies,  or  illustrates  the  terms  and  effect 
of  any  instrument,  which  in  his  professional  career  he  can  be  called 
upon  to  frame.  Within  the  limits  necessarily  assigned  to  our  studies 
here,  it  would  be  vain  to  hope  that  this  idea  can  be  realized  in  a 
complete  and  satisfactory  manner.  It  shall  be  my  endeavour,  how- 
ever, in  so  far  as  time  will  permit,  to  trace  the  successive  portions  of 
the  subject  from  their  sources  in  History,  advancing  Civilisation,  and 
Law,  so  that  the  student  may  not  be  ushered  at  once  into  the  presence 
of  a  technical  practice,  of  which,  as  regards  their  origin,  the  words 
are  to  him  unintelligible,  and  the  forms  unmeaning  ;  but  may  rather 
approach  his  important  duties  through  the  avenue  of  principle  and 
intelligence,  and  have  his  acquaintance  with  the  form  and  effect  of 
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deeds  based  upon  aa  accurate  knovledgo  and  clear  perception  of  their 
first  KUrce  and  original  purpose,  and  of  the  catiBea  in  positive  law, 
fluctuation  of  legal  opinion,  or  cliange  of  manners,  which  have  given 
to  them  their  present  shapo  and  significance. 


Note  to  Faqb  6. 


Frofessor  Menziea  occauonall;  comnieDced  his  Introductciy  Lectore  with 
the  folio  wing  remarks  : — 

It  would  ill  become  me  to  address  an;  remarks  designed  to  affect 
the  choice  of  a  profession  to  those  by  whom  that  choice  has  already 
been  made.  Our  business  here  is  to  prepare  for  the  exercise  of  a 
profession  already  selected ;  and  however  important  may  be  the  step 
of  choosing  a  profession,  that  step  undoubtedly  yields  in  importance 
to  the  preparation  for  its  duties. 

At  the  outset  of  life,  it  is  natural  to  compare  the  advantages  of 
different  professions,  and  the  degrees  of  elevation  so  variously  ascribed 
to  them  in  the  social  scale;  and  such  considerations  are  important 
as  T^ards  the  adaptation  of  his  calling  to  the  qualities  of  the  person 
making  the  choice.  But  that  variety  of  elevation  which  conventional 
rules  assign  to  different  vocations,  exhibits  its  widest  disparity  to 
the  eye  which  takes  its  view  from  the  lower  level  of  observation  and 
sentiment.  The  inequality  is  lessened,  when  the  spectator  looks 
from  above;  and  to  the  reflecting  mind,  conversant  with  a  higher 
sphere  of  thought  and  feeling,  the  distinctions  of  earthly  occupations 
are  wonderfully  modified,  when  contemplated  in  the  light  of  that 
upper  atmosphere.  The  more  deeply  the  inquiry  is  pursued,  the 
more  clearly  does  the  thoughtful  spirit  perceive  that  true  dignity 
and  essential  worth  are  internal,  in  the  heart  and  character ;  and 
that,  whatever  may  be  the  impressions  of  others,  whatever  the  effect 
of  the  habits  and  arrangements  which  currently  obtain,  he  is  nearest 
to  excellence,  be  his  profession  what  it  may,  who  has  the  highest 
sense  of  what  is  pure  and  upright,  and  whose  conduct  and  deport- 
ment are  most  in  harmony  with  that  perception. 

Although,  therefore,  we  are  accustomed  to  associate  degrees  of  import- 
ance and  of  dignity,  and  even  of  sacredness,  with  particular  professions, 
it  is  manifest  that  there  is  no  inherent  virtue  in  any  calling,  capable  of 
imparting  dignity  or  honour,  or  worth  or  sanctity,  to  the  person  who 
exercises  it,  independently  of  bis  own  character  and  conduct 

It  is  a  consequence  as  well  as  a  proof  of  Infinite  Wisdom  and  Qood- 
neas,  that  the  variety  of  human  wants  and  interests  provides  a  multi- 
{^ci^  of  avocations  suited  to  the  infinite  variety  of  human  fiujulties 
and  attainments. 

The  highest  and  most  precious  attribute,  which  is  common  to  every 
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ImoDTjCTTON.  profession,  is,  that  it  supplies  and  imposes  a  duty, — a  sense  of  obliga- 
Noraro      ^^^^  ^^^  ^^'7  ^^  relation  to  our  fellow-creatures,  but  chiefly  towards 

Cdafter  T.  Him  by  whom  our  faculties  were  bestowed,  in  order  that  His  pur- 
poses might  be  accomplished  in  their  exercise.  It  is  that  sense  of 
duty  which  gives  to  every  vocation  its  true  value  and  respectability. 
Without  it  the  most  elevated  professional  walk  can  afford  no  true 
satisfaction;  with  it,  the  humblest  calling  possesses  an  inherent 
value,  of  which  no  external  accessories  can  deprive  it. 

The  intrinsic  value  of  duty,  irrespectively  of  the  nature  of  our  occu- 
pation, is  illustrated  by  Milton  in  the  Sonnet  on  his  blindness,  when, 
in  allusion  to  the  variety  of  service  which  God  exacts,  he  says — 

*'  tlioasands  at  his  bidding  speed, 
And  post  o'er  land  and  ocean  without  rest." 

And  adds — 

"  They  also  serve,  who  only  stand  and  wait" 

If  from  abstract  speculation  we  turn  to  the  living  exhibition,  there 
are  recorded  examples  of  those  who,  entering  at  an  advanced  period 
of  life  upon  philosophical  and  literary  pursuits,  and  following  them 
with  distinguished  success,  have  in  the  strongest  manner  evinced 
the  essential  simplicity  and  dignity  of  their  character,  by  attachment 
to  professions  the  most  humble,  while  walking  in  the  highest  fields  of 
scienca  Wo  read  of  Benedict  Baudouin,  one  of  the  most  learned  men 
of  the  I7th  century,  that  having  for  some  years  followed  his  father's 
profession,  that  of  a  shoemaker,  he  had  no  desire  to  forget  that  cir- 
cumstance, but  many  years  afterwards  wrote  a  treatise  on  the  Shoe- 
making  of  the  Ancients,*  in  which  the  history  of  that  craft  was  traced 
with  much  erudition  back  to  the  earliest  period.  It  is  recorded  of  a 
celebrated  Italian  writer,  Gelli,  that  after  obtaining  so  much  distinc- 
tion by  his  writings  as  to  be  elected  Consul  of  the  Florentine  Aca- 
demy, and  to  be  appointed  by  the  Grand  Duke  to  deliver  a  course  of 
lectures  upon  the  poems  of  Dante,  he  still  continued  to  work  at  his 
original  profession  of  a  tailor,  which  he,  too,  had  inherited  from  his 
father ;  and  the  circumstance  is  alluded  to  with  modesty,  and  even 
dignity,  in  the  introductory  oration  of  the  course  which  he  delivered 
before  the  Academy.  No  lesson  of  humility  could  be  more  impres- 
sive, no  evidence  more  conclusive  of  the  limits  assigned  to  human 
attainment  in  its  very  highest  efforts,  than  the  reflection  of  our  own 
illustrious  Newton,  when,  after  having  outstripped  every  uninspired 
inquirer  after  truth,  and  while  surveying  nature  from  an  altitude 
never  reached  before,  he  likened  his  own  achievements  to  the  effort 
of  a  child  that  had  gathered  a  few  shells  upon  the  shore  of  an  ocean 
vast  and  unexplored.  And  we  have  the  best  example  of  moral  and 
intellectual  eminence,  combined  with  humility  of  occupation,  in  Paul 
of  Tarsus,  brought  up  at  the  feet  of  Gamaliel,  and  taught  according 

*  (MceuB  Antiquui  et  Mytiticvif  1615. 
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to  the  perfect  manner  of  the  law — furnished,  too,  with  all  the  accom-  Iotbodoctiom. 
plishments  of  secular  learning — and  who,  while  engaged  in  labours      Notbto 
of  which  the  moral  eSfects  will  never  cease  to  be  felt,  yet  when  he    Chaptee  1. 
found  others  of  the  same  craft,  abode  with  tliem  and  wrought,  ''  for 
"  by  their  occupation  they  were  tent-makers." 

It  results  from  these  considerations,  that  whatever  importance  we 
may  attach  to  the  choice  of  a  profession,  an  infinitely  higher  consi- 
deration is  presented  in  the  professional  man's  character  and  moral 
culture,  which  are  indispensable  conditions  of  his  possessing  weight 
and  influence.  Nor  do  we  view  these  qualities  as  separate  from  his 
professional  preparation  and  conduct  Moral  principle — the  feeling 
of  what  is  right — cannot  be  dissevered  from  anything  that  the  man 
thinks,  or  says,  or  does.  From  its  very  nature,  that  principle  cannot 
exist  in  any  degree  of  strength  or  purity,  without  maintaining  a 
paramount  sway — ^without  asserting  its  presence  at  all  times,  and  in 
every  effort  and  undertaking. 

In  commencing,  then,  the  work  of  professional  preparation,  it  is 
above  all  important  that  the  student  regard  the  prosecution  of  his 
inquiries,  and  the  use  of  every  means  for  the  attainment  of  knowledge 
and  skill,  in  the  light  of  duty.  Other  motives  there  are  near  at  hand, 
and  more  or  less  exciting  and  permanent  in  their  influenca  Self- 
interest,  the  desire  of  reputation,  the  suggestions  of  ambition — all  are 
at  work,  adapting  their  arguments  to  the  varied  character  of  men ; 
in  some  acting  as  powerful,  healthy,  and  reasonable  motives,  in 
others  passing  beyond  the  boundaries  within  which  they  may  safely 
operate,  and  degenerating  into  habits  undisguisedly  sordid  and  regard- 
less. It  is  a  part  of  the  mysterious  dispensation  of  Providence  that 
our  nature  should  in  any  degree  be  amenable  to  such  inducements 
as  these ;  and,  within  due  limits,  their  influence  is  salutary  and  com- 
mendable. But  how  infinitely  does  the  principle  of  duty  transcend 
all  such  considerations !  These  appeal  to  self  and  selfish  interests, 
and  go  no  farther ;  that  appeals  to  the  highest  law  of  moral  rectitude, 
and  adjusts  its  dictates,  not  according  to  the  eager  demands  of  a 
blinded  selfishness,  but  in  accordance  with  what  is  prescribed  by  the 
Supreme  Source  of  light  and  truth.  The  inferior  motives  respect 
only  the  visible  and  tangible.  Duty  has  an  unfailing  reference  to  the 
law  which  it  obeys,  and  to  our  own  highest  advantage  as  consisting 
in  the  observance  of  our  obligations  to  God  and  to  our  neighbour,  and 
in  a  regard  to  the  everlasting  future  as  well  as  the  passing  hour. 
The  motives  which  relate  to  what  is  worldly  and  present  are  weakened 
or  obliterated  by  age  or  change  of  circumstances.  The  principle  of 
Duty,  when  preserved  and  cherished,  gains  strength  by  the  progress 
of  time,  and  attains  its  perfection  when  inferior  motives  lose  their 
power. 

How,  then,  is  conduct  to  be  regulated  ?  what  course  is  it  to  steer 

2 


18  LECTURES  ON  CONVEYANCINQ. 

IwnoDucTioN.  among  influences  and  claims  thus  diverse, and,  it  maybe,  discordant? 
-S^^  Is  it  not  evident  that  the  place  of  presiding  influence  must  be  given 
CuAiTKK  I.  to  Duty,  and  that  motives  of  present  advantage  and  personal  aggran- 
dizement must  be  subordinate  to,  and  controlled  and  regulated  by, 
that  highest  rule,  and  admitted  or  encouraged  only  to  the  extent 
which  it  permita  Thus  the  efforts  of  honest  industry  will  have  free 
scope,  but  will  not  be  permitted  to  degenerate  into  cupidity  and 
extortion.  The  desire  of  a  fair  reputation  will  be  encouraged,  while, 
at  the  same  time,  it  is  restrained  within  due  bounds,  and  prevented 
from  swelling  into  vain  elation  and  self-conceit.  It  is  thus  that  the 
considerations,  by  which  the  human  mind  is  most  easily  and  powerfully 
actuated,  are  kept  in  their  proper  place,  and  their  operation  directed 
and  limited  by  that  higher  principle,  which  brings  all  our  thoughts 
and  actions  to  tlie  bar  of  moral  rectitude. 

It  is  an  obvious  and  unspeakably  important  advantage  connected 
with  the  high  motives  here  referred  to,  that  their  presence  furnishes 
a  guarantee,  perhaps  the  best  that  can  be  obtained,  that  the  object  of 
our  studies  or  other  pursuits  will  be  attained  in  a  manner  the  most 
thorough  of  which  our  faculties  are  capable.  It  is  a  characteristic  of 
duty,  that  it  is  not  satisfied  with  superficial  attainment,  or  with  any 
degree  of  attainment,  but  that  which  is  complete.  When  we  are 
actuated  by  convenience  or  advantage,  the  desire  of  attainment  has 
for  its  limit  that  degree  which  will  suflice  for  the  end  we  have  in 
view,  and  the  motive  to  attainment  is  exhausted  so  soon  as  we  have 
got  enough  to  serve  the  turn.  But  when  the  sense  of  Duty  is  the 
guiding  principle,  complete  attainment  is  its  only  limit,  and,  in  so 
far  as  ability  and  opportunity  may  serve,  it  will  not  be  satisfied  so 
long  as  there  is  left  anything  further  to  be  attained. 

There  is  no  one  to  whom  a  habitual  feeling  of  moral  obligation  can 
be  more  beneficial,  or  to  whom  it  is  more  necessary,  than  to  the  Law- 
student.  His  profession — that  branch  of  it  in  particular  with  which 
this  Chair  is  more  immediately  connected — is  only  reached  after  long 
preparation  and  laborious  study.  At  the  outset  he  can  have  com- 
paratively little  perception  of  the  bearing  of  his  studies  upon  their 
future  object.  The  subject  is  new,  its  language  strange,  and  many 
of  its  terms  hard  to  master  and  retain  ;  and  it  is  arduous  to  labour 
in  acquiring  rules,  the  practical  use  of  which  cannot  yet  be  seen. 
There  is  required  a  spirit  of  patience,  and  of  faith  in  your  guides  and 
instructors.  You  must  for  a  time  be  content  to  take  it  upon  trust 
that  there  is  a  meaning  in  what  you  hear  and  read,  which  you  will 
fully  comprehend  by  and  by,  although  at  present  you  understand  it 
only  imperfectly.  The  subject,  also,  is  large,  and,  every  time  we 
meet,  it  will  be  necessary  to  discuss,  in  succession,  important  doctrines, 
every  one  of  which  is  of  consequence  in  practice,  and  must  bo  mas- 
tered.   You  will  observe,  too,  that  there  does  not  subsist  in  this  pro- 
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fcssion  that  visible  and  obvious  connexion  between  preparatory  study  Ihtboductiov. 
and  the  results  of  professional  practice  which  we  readily  perceive  in  Notbto 
other  callings.  In  those,  for  instance,  connected  with  physical  ChaptebI. 
science,  or  the  direct  exercise  of  skill  upon  material  objects,  the  con- 
nexion between  attainment  and  execution  is  obvioua  The  future 
sculptor  can  have  no  difficulty  about  the  eventual  bearing  of  the  first 
rude  stroke  of  the  chisel  made  by  his  apprentice  hand.  Our  profes- 
sion does  not  admit  of  so  ready  a  perception  of  the  connexion  between 
study  and  its  results.  Its  preparations  and  accomplishments,  in  so 
far  as  merely  professional,  are  brought  from  remote  sources  in  history 
and  legislation ;  they  are  to  a  great  extent  the  result  of  ancient 
notions  and  ideas.  The  rules,  too,  with  which  we  have  to  do  are 
frequently  arbitrary,  and  not  founded  in  the  nature  of  things;  and  they 
are  thus  very  much  confined  to  the  knowledge  of  the  professional 
man.  From  all  these  circumstances  it  plainly  results,  that  the  rela- 
tion between  present  study  and  future  practice  is  not  only  not  obvi- 
ous, but  is  in  a  large  measure  recondite  and  obscure.  The  student 
must  necessarily,  therefore,  tread  for  some  time  a  path  which  to  him 
is  dark  and  intricate  and  perplexing,  sustained  by  faith  in  the  expe- 
rience of  those  by  whom  it  has  already  been  trodden.  It  need 
scarcely  be  remarked,  that  for  an  undertaking  thus  long  in  achieve- 
ment, requiring  so  much  of  patient  labour  and  steady  perseverance, 
80  much  of  confidence  in  a  distant  gain,  as  the  reward  of  present 
toil,  no  motive  can  be  dispensed  with ;  nor  can  any  circumstances  be 
conceived  more  urgently  requiring,  or  more  aptly  befitting,  that  high- 
est motive  of  all,  which  lightens  the  heaviest  labour,  and  renders 
easy  the  most  arduous  undertakings,  by  subjecting  them  all  to  their 
due  place  of  subordination  as  matters  of  incumbent  Duty,  willingly 
undertaken  and  cheerfully  performed. 

If  knowledge  is  rendered  more  complete  by  study  being  conducted 
under  a  sense  of  Duty,  the  benefit  thus  accruing  to  professional  ac- 
complishment is  obvious  ;  and  it  would  be  easy  to  shew  how  directly 
and  strongly  the  considerations  to  which  we  have  referred  apply  to 
the  practitioner  as  well  as  to  the  student, — how  essential  it  is  that  the 
polar  star  of  his  conduct  shall  be,  not  his  own  advantage,  but  his 
client's  good.  I  shall  not  now  enter  upon  that  subject,  however,  as 
there  may  be  an  opportunity  of  submitting  some  considerations  in 
connexion  with  it  at  another  time. 

At  present  we  proceed  to  inquire  shortly  how  the  Law  student  is  to 
prepare  himself  for  the  discharge  of  his  important,  and,  in  some  re- 
spects, arduous  professional  duties. 
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CHAPTER   11. 

ORIGIN  OF  THB  RIGHT  OP  PROPERTY. 
INTRODUCTION  OF  WRITTEN  TITLE. 
GENERAL  PLAN  OF  THE  COURSE  OF  LECTURES. 

Obioiv  of  thk  It  is  not  my  intention  to  enter  into  any  elaborate  investigation 
^^OOTOF  Eo-  yggpg^tiug  the  origin  and  history  of  the  rights  of  property.  Such  in- 
quiries can  only  be  speculative  in  their  character  and  results.  Things 
were  appropriated  by  man  for  the  purposes  of  necessity,  of  use,  and 
of  enjoyment,  long  before  there  was  philosophy  to  discern,  or  art  to 
preserve,  the  record  of  a  process  so  gradual  and  silent.  The  subject, 
however,  is  one  of  natural  curiosity  and  interest ;  and  you  will  find 
it  treated  in  two  papers  by  Lord  Eames,  one  in  his  Historical  Law 
Tracts,  and  the  other  in  his  Sketches  of  the  History  of  Man.  It  is 
also  handled  briefly  in  the  first  chapter  of  the  second  volume  of 
Blackstone's  Commentary,  where  the  most  probable  conjectures  are 
collected,  and  stated  in  a  striking  and  felicitous  manner. 

Let  it  suffice  to  note  one  or  two  leading  points.  While  the  ulti- 
mate foundation  of  property  rests  upon  the  dominion  which  God  gave 
to  man  over  the  creatures,  it  is  agreed  by  all,  that  the  mode  and  title 
by  which  things  were  originally  acquired  in  possession  and  property 
0€»upA5CT.  was  simple  Occupancy.  At  first,  while  there  were  but  few  inhabi- 
tants, and  things  were  possessed  in  common,  the  idea  of  property  was 
limited  to  its  temporary  use — a  state  of  matters  happily  compared  by 
Cicero  to  a  theatre,  which  is  open  to  all,  but  each  man  has  a  right 
to  the  exclusive  use  of  the  seat  he  occupies  for  the  time.  Moveables, 
that  is,  things  separate  from  the  soil,  are  supposed  to  have  been  first 
reduced  into  property,  being  more  readily  capable  of  occupation,  and 
more  likely,  in  the  infancy  of  society,  to  have  labour  bestowed  upon 
them.  Man's  necessities  (which  are  the  guide  to  the  most  probable 
presumptions  in  this  matter)  lead  to  the  supposition,  that  his  food, 
the  produce  of  the  chase,  the  cave  or  shed  which  gave  him  shelter, 
and  the  clothes  which  covered  him,  would  afibrd  the  earliest  sugges- 
tions, as  they  were,  no  doubt,  the  first  subjects,  of  individual  property. 
This  notion  would  necessarily  be  strengthened,  as  animals  were  for 
convenience  gathered  and  kept  with  their  progeny  in  flocks  ;  and  that 
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again  led  directly  to  the  attachment  of  value  to  other  things,  of  which  iHTioDDcnoH. 
we  have  an  example  in  Scripture  in  the  purchase  and  jealous  preser-  chapTil 
vation  of  wells.  The  earth,  however,  and  pasture  still  remained 
unappropriated,  as  we  see  in  the  case  of  Abraham  and  Lot,  and  in 
Arabia  and  Tartaiy,  and  all  uncivilized  and  uncolonized  countries, 
where  the  ground  and  its  fruits  continue  the  common  bounty  of 
nature,  and  lie  open  to  the  exigencies  of  the  next  occupier.  It  is,  no 
doubt,  in  your  recollection,  that  an  attempt  was  recently  made  to 
assert  a  preferable  right  to  the  Oregon  Territory  upon  this  plea  of 
occupancy  in  the  Congress  of  the  United  States  of  America.  The 
increase  of  population,  as  men  congregated  for  mutual  aid  and  defence, 
and  the  necessity  of  procuring,  from  the  same  piece  of  ground,  suste- 
nance in  successive  years,  introduced  agriculture ;  and  the  right  of 
property  was  a  necessary  accompaniment,  since  no  one  would  culti- 
vate a  field,  of  which  the  possession  was  insecure.  This  is  the  dawn 
of  civilisation,  which  arises  with  its  laws  and  government,  as  valuable 
rights  are  created,  and  men  discover  that  it  is  their  mutual  interest 
to  protect  them. 

There  is  a  question  among  Jurists,  whether  the  right  of  property 
arising  from  occupancy  is  founded  upon  the  implied  assent  of  all 
others  to  the  seizure  by  him  who  first  takes  it,  or  whether  it  is  not 
rather  to  be  attributed  to  the  labour  which  occupancy  implies  ;  but 
the  solution  of  such  a  point  is  matter  only  of  curious  speculation,  and 
not  likely  to  involve  any  consequences  of  real  practical  moment. 

Property  being  thus  acquired  by  the  first  taker,  it  remains  his, 
until  he  shall  abandon  it  by  barter,  traffic,  or  otherwise. 

The  most  efiectual  extinction  of  the  right  of  property,  according  to 
our  simplest  conceptions  of  it,  is  effected  by  death,  after  which,  the 
deceased's  family  obtain  the  possession,  not  from  natural  causes,  but 
as  the  next  occupanta  This  title  was,  in  early  times,  so  strong  as  to 
give  the  succession  to  domestic  servants ;  of  which  an  example  is 
afforded,  in  Abraham's  apprehension,  that  a  servant  born  in  his  house 
might  be  his  heir ;  and  in  Prov.  xvii.  2,  we  read, — "  A  wise  servant 
shall  have  rule  over  a  son  that  causcth  shame,  and  shall  have  part  of 
the  inheritance  among  the  brethren."  The  law  of  almost  every  coun- 
try, however,  has  given  the  right  of  disposing  of  property  intuitu 
mortis. 

Such  being  supposed  to  be  generally  the  origin  and  growth  of  the  Evidekce  op 
right  of  property,  the  next  question  respects  the  Title.  By  Title  we  ^p^l^" '''' 
mean,  not  the  grounds  upon  which  the  abstract  right  is  founded,  but 
the  evidence  of  the  right— the  means  by  which  it  can  be  made  appa- 
rent, that  the  field  which  I  occupy,  and  the  goods  which  I  possess, 
belong  to  me  and  not  to  another.  In  the  rudest  times,  no  doubt, 
before  the  institution  of  government,  and  even  after  the  introduction 
of  laws,  where  their  operation  was  little  felt,  property  depended  upon 
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iMTRODucnoN.  the  powcF  to  maintain  possession.  The  scale,  iunied  for  the  moment 
by  the  sword  of  Brennus,  kicked  the  beam  before  a  superior  force  ; 
and  such  is  still  the  object  and  result  of  national  contests,  when  war 
reduces  society  to  its  first  elements,  and  submits  possessions  to  the 
arbitrament  of  strength.  The  history,  not  very  remote,  of  our  own 
country  exhibits,  in  circumstances  which  the  arm  of  the  law  was  too 
feeble  to  control,  a  return  to  what  the  poet  calls 

"  the  good  old  role, 

the  simple  plan, 

That  they  should  take  who  have  the  power, 
And  they  should  keep  who  can/* 

There  is  no  doubt  that  before,  and  in  some  countries  long  subse- 
quent to,  the  introduction  of  letters,  possession  was  the  grand  criterion 
of  property,  even  after  such  an  advance  of  civilisation,  as  guaranteed, 
by  the  social  power,  the  right  which  individual  strength  could  not 
have  maintained.  When,  in  the  course  of  our  studies^  we  shall  come 
to  contemplate  the  feudal  system,  it  will  be  apparent  how  strikingly 
its  provisions  were  adapted  to  give  the  strongest  security  to  individual 
rights,  long  before  written  Titles  were  thought  of. 

But  as  society  advanced,  and  the  uncertainty,  unavoidably  incident 
to  rights  dependent  upon  memory  and  oral  testimony,  became  more 
and  more  felt  in  proportion  to  the  subdivision  of  property,  and  the 
variety  of  interests  evolved  by  new  circumstances  and  multiplying 
relations,  it  could  not  fail  to  be  felt,  after  the  art  of  writing  had  made 
some  progress,  how  well  that  art  was  adapted  distinctly  to  define,  and 
faithfully  to  preserve,  the  evidence  of  rights  connected  with  permanent 
property  in  land.  We  may  have  occasion  afterwards  to  look  into  this 
more  minutely.  At  present  it  is  sufficient  to  state  that  it  is  an  estab- 
lished  doctrine  of  the  law  of  Scotland,  that  without  writing  there  can 
be  no  Title  to  land — a  doctrine  which,  in  conformity  with  the  valuable 
habit  of  embodying  great  legal  principles  in  a  sententious  form,  is 
expressed  by  the  maxim,  "  JVu/to  Sasina  nvUa  Terra."  How  universal 
and  unbending  in  its  application  this  rule  is,  will  appear  when  we 
come  to  treat  of  the  title  to  heritable  rights. 

The  same  causes  which  led  to  the  adoption  of  writing  in  the  title 
of  lands,  combined  no  doubt  with  experience  of  the  security  obtained 
by  that  method,  has  gradually  led  to  the  extensive  use  of  written 
evidence  of  Title  in  the  other  grand  class  of  rights,  which,  from  their 
nature  and  in  contradistinction  to  the  fixed  rights  connected  with  land, 
are  called  moveable.  Certain  obligations  of  a  moveable  nature  require 
writing  to  their  constitution  by  the  express  direction  of  law,  as,  for  in- 
stance, obligations,  in  which  it  forms  a  part  of  the  contract  that  they 
shall  be  in  writing.  Others,  without  the  express  requirement  of  law,  are 
invariably  reduced  to  writing  from  a  regard  to  the  security  of  parties, 
and  the  facilities  which  written  obligations  carry  along  with  them 
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for  preserving  evidence  of  the  undertakings  they  embody,  and,  as  we  linwoDucnoii. 
shall  afterwards  see,  for  obtaining  fulfilment  of  those  undertakings.         Chap,  il 

With  regard  to  the  contracts  which  do  not  by  law  or  practice  re- 
quire writing  in  order  to  give  them  effect,  the  rules,  by  which  such 
rights  are  constituted  and  transferred,  are  taught  elsewhere  along 
with  the  other  doctrines  of  the  Municipal  Law.  The  peculiar  province 
of  this  class  is  to  inquire,  what  is  the  nature,  and  what  are  the  legal 
requisites,  of  writings  used  in  the  constitution,  transmission,  and  ex- 
tinction of  rights  to  property. 

It  is  sometimes  a  question  of  difficulty  to  determine,  which  of  two 
methods  is  preferable  in  teaching,  viz.,  whether,  on  the  one  hand, 
the  subject  will  be  more  impressively  taught  by  stating  first  the 
Principle,  which  is  in  reality  a  comprehensive  expression  of  an  element 
common  to  everything  which  the  principle  embraces.     This  is  called 
the  ayniketic  method,  and  is  exemplified  in  our  school-books  of  gram- 
mar, which,  instead  of  individualizing  and  simplifying  objects  to  the 
young  mind,  commence  with  the  abstract  propositions,  *^  What  is 
"  grammar?"  or, "  What  is  a  part  of  speech  T'    The  other  method  is  the 
analytic^  because  it  takes  up,  first,  the  dissolved  or  loosened  parts, 
and  from  the  examination  of  these  in  succession  rises  to  the  general 
principle     The  latter  method  is  the  more  easy  and  agreeable,  and 
better  calculated  to  interest  and  attract,  since  it  carries  along  the 
intelligence  from  the  outset.     The  other  method  is  convenient  for 
those  whose  minds  have  attained  to  some  degree  of  strength,  espe- 
cially in  a  matter  already  in  part  known  to  them  ;  ancl  the  synthetic 
form  is  that  by  which  knowledge,  in  whatever  way  it  may  have  been 
acquired,  can  best  be  retained.    One  of  the  most  celebrated  instances 
of  its  application  is  the  classification  in  Natural  History,  which,  on  the 
ground  of  a  common  attribute,  introduced  the  whale  into  the  same 
class  with  the  human  species^    In  our  labours  we  shall  happily  be 
exempt  from  any  difficulty  with  regard  to  this  point     It  will,  no 
doubt,  be  requisite  to  deal  with  principles  and  doctrines,  but  these, 
the  knowledge  you  have  already  acquired,  and  your  past  training,  will 
enable  you  with  little  difficulty  to  apprehend ;  and  the  doctrines  with 
which  we  have  to  do,  being  either  founded  upon  statute,  or  upon  a 
large  induction  from  facts  and  experience,  or  tested  by  numerous 
questions  tried  in  the  courts  in  order  to  ascertain  their  true  import, 
we  shall  have  the  full  benefit  of  analysis  either  in  tracing  the  doctrine 
to  its  sources,  or  in  reviewing  the  tests,  which  have  been  applied  in 
order  to  determine  its  real  nature.     And  in  the  treatment  of  the 
subject  generally,  it  has  been  found  by  experience  that  the  analytical 
method  is  that  by  which  it  can  be  most  advantageously  handled 

There  has  been  considerable  variety  in  the  order,  according  to  which  Writeks  upox 
thd  principles  of  Conveyancing,  and  the  forms  of  writs,  have  been  ^"^"^^ci*®- 
treated  and  exhibited  by  different  authors.    Spottiswood's  ''  Introdnc- 
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iRTKODuonoN.  « tion  to  the  knowledge  of  the  Style  of  Writs,"  which  was  compiled  from 
Chap.  IT.  fonns  used  in  the  chambers  of  Mr.  Hay  of  Carribber,  Writer  to  the 
Signet,  was  deficient  chiefly  through  unsuitable  arrangement,  being 
regulated  by  no  apparent  principle  of  connexion  or  of  progression  pro- 
per to  the  subject.  Dallas's  Styles  had  been  published  previously  to 
Spottiswood's  work ;  and  the  first  part  of  these  Styles  was  arranged  upon 
a  principle  well  calculated  for  use  and  instruction,  beginning  with  the 
simple  form  of  a  moveable  or  personal  bond ;  then  giving  the  form  of 
transference  by  assignation  or  translation ;  then  the  discharge  to  the 
grantor,  or  to  another  party,  combined  with  an  assignation ;  there- 
after forms  of  diligence  for  enforcing  payment  from  the  debtor's 
property  or  person ;  and  so  on  until  the  debt  was  secured  in  legal  form 
upon  the  debtor's  heritable  estate. 

Mr.  Ross,  in  his  Lectures  on  the  Practice  of  the  Law  of  Scotland, 
adopted  the  method  thus  exhibited  by  Mr.  Dallas,  beginning  with  the 
personal  bond,  and  following  it  out  in  the  same  manner;  and  he  pursued 
a  corresponding  arrangement,  agreeable  to  the  nature  of  the  subject, 
in  that  portion  of  his  valuable  work  which  treats  of  heritable  rights. 

This  method  of  treatment,  so  well  adapted  for  the  practical  instruc- 
tion of  the  Conveyancer,  was  exemplified  in  a  yet  more  systematic 
form  by  Mr.  John  Russell,  Clerk  to  the  Signet,  in  his  very  distinct 
work  entitled  "  Theory  of  Conveyancing,"  published  in  1788.  He 
treats  first  of  rights  constituted  by  writing,  their  form  and  essentials, 
including  the  attestation  of  deeds ;  then  of  clauses  common  to  all 
deeds  ;  next  qf  personal  obligations ;  next  of  the  constitution  of  real 
or  heritable  rights  ;  then  of  the  transference  of  rights  moveable  and 
heritable ;  then  of  redeemable  rights  ;  next  of  succession ;  next  of 
judicial  transmission  ;  and  lastly,  of  the  extinction  of  rights. 

This  order  appears  to  be  in  the  main  the  best  adapted  for  the  sub- 
ject, exhibiting  in  their  regular  and  natural  order  the  successive  legal 
steps  and  writings,  by  which  rights  and  interests  are  constituted, 
transferred,  modified,  and  ultimately  extinguished ;  and  it  is  there- 
fore my  intention  to  follow  it  generally,  with  such  alterations  in  the 
details  as  appear  calculated  to  simplify  the  subject,  and  bring  out 
more  clearly  its  parts  and  their  relations. 

DivnioH  OF  In  pursuance  of  this  design,  then,  the  subject  will  divide  itself  into 

THE  Subject,     ^y^^^  p^^g  .  ^f  ^j^j^j^ 

The  FiBST  will  treat  of  the  things  necessary  to  be  observed  in  all 
Deeds,  whatever  may  be  the  nature  of  the  Rights  to  which  they  relate : 

The  SBOOin)  Part  will  discuss  the  nature,  forms,  and  efiect  of  writ- 
ings employed  in  the  constitution,  transmission,  and  extinction  of 
Personal  or  Moveable  Rights  : 

And  the  Thibd  Part  will  describe  the  writings  employed  for  the 
same  purposes  with  respect  to  Heritable  Rights. 
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I.  The  First  Part — viz.,  the  things  necessary  to  be  observed  ia  all  Uwmaanmi. 
deeds — subdivides  itself  into  five  Heads,  which  I  propose  to  treat  in     chaTil 
the  following  order,  viz. : — ■ 

1.  Chapter  I.  will  treat  of  the  Preliminary  Conditiona  to  the  validity  or  Pakt  I. 
of  Deeds,  that  is,  the  Conditions  requiring  to  be  looked  to  before 

a  deed  is  executed.    These  conditions  embrace  three  subordinate 

classes: — 

(1.)  The  capacity  of  parties  to  make  or  to  receive  deeds,  or  their 
incapacity  by  reason  of  imperfect  age,  infirmity,  or  alienation 
of  mind,  and  other  disabilities. 

(%)  The  subject-matter  of  tlie  deed, — involving  the  questions, 
whether  the  matter  of  the  contract  be  contra  bonos  mores,  or 
forbidden  by  statute,  or  inconsistent  with  public  policy,  or 
otherwise  of  such  a  nature  that  the  law  will  not  allow  it  to 
be  made  the  subject  of  a  contract. 

(3.)  The  validity  of  the  contract  to  which  the  deed  is  to  give 
effect — whether  it  be  the  real  and  intelligent  act  of  the  maker 
of  the  deed,  or  whether  it  has  not  been  truly  consented  to  by 
him,  but  obtained  from  him  by  error,  force,  or  fraud. 

2.  The  Second  Head  of  the  First  Part  will  be  treated  of  in  Chapter 
II.,  and  will  relate  to  the  Statutory  Solemnities  of  Deeds  ;  these 
Solemnities  being  certain  observances,  required  by  the  law  in 
the  esecution  of  deeds,  as  a  test  that  they  aro  the  genuine  act 
of  the  parties  subscribing  them.  Under  this  Head,  we  shall 
have  occasion  to  enumerate  those  instruments  which  are  legally 
efifectual,  although  not  executed  according  to  the  Statutory 
Solemnities,  and  which,  on  that  account,  are  called  Privileged 
Deeds. 

3.  Chapter  IIL  will  treat  of  the  Third  Head  of  the  First  Part,  and 
relate  to  the  general  structure  of  Deeds,  and  to  those  clauses 
which  are  common  to  all,  or  to  a  large  number.  Here  there  will 
be  occasion  to  examine  the  nature  of  Warrandice,  and  the  pur- 
pose of  the  Registration  of  Deeds. 

i.  The  Fourth  Head,  relating  to  the  Delivery  of  Deeds,  and 
showing  in  what  cases  Delivery  is  requisite,  in  order  to  their 
becoming  completely  cfTcctual,  will  be  considered  in  Chap- 
ter IV. 
n.  Tlie  Fifth  and  last  Head  under  this  Part  will  be  treated  of  in 
Chapter  V.,  and  will  relate  to  Deeds  which,  although  imper- 
fectly executed,  are  yet,  in  some  instances,  made  effectual  by 
the  conduct  of  the  contracting  parties,  according  to  the  doctrines 
of  Homologation  and  Rei  InterverUua. 
By  this  arrangement,  a  broad  foundation  will  be  laid  for  an  exact 
knowledge  of  those  general  rules  and  tests,  which  indispensably  re- 
quire minute  and  careful  attention  in  the  preparation  of  deeds,  and 
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Ihtboduotioh.  the  neglect  of  which  forms  the  first  and  most  effectual  weapon  of 
ChapTii.      attack  in  challenging  their  validity. 

Our  inquiries  under  the  First  Part  will  disembarrass  the  other  two, 
for  the  most  part,  of  every  consideration  which  is  not  peculiar  to  their 
special  purposes  in  relation  to  the  nature  of  the  rights  with  which 
they  are  concerned. 

SuBDinsioim        II.  In  proceeding,  therefore,  with  the  Second  Part,  which  is  to 
ofPabtIT.      embrace  the  writings  connected  with  Moveable  Rights,  we  shall 

examine — 

1.  In  Chapter  I.,  the  Instruments  by  which  moveable  or  personal 
rights  are  constituted,  by  the  Bond  or  Obligation  of  one  or  more 
persons. 

2.  We  shall,  in  Chapter  II.,  inquire  into  the  nature  and  form  of 
the  instruments,  by  which  the  right  resulting  from  an  Obligation, 
so  constituted,  may  be  transferred  from  the  person  in  whose 
favour  it  is  granted  to  a  third  party,  and  by  him  to  a  fourth,  and 
so  on ;  and 

3.  In  Chapter  III.  we  shall  show,  by  what  deeds  Obligations  may 
be  extinguished  upon  voluntary  performance  by  the  party,  or  by 
the  voluntary  act  of  the  creditor  in  the  obligation. 

4.  We  shall,  in  Chapter  IV.,  proceed  to  ascertain  by  what  legal 
measures  the  performance  of  obligations  may  be  enforced,  when 
it  cannot  be  obtained  voluntarily. 

Having  thus  traced  the  constitution,  transference,  discharge,  and 
enforcement  of  Obligations  constituted  by  deed,  we  shall  next  proceed 
to  examine  Bills  and  Promissoiy-notes  in  the  corresponding  stages  of 
their  creation,  transmission,  payment,  and  legal  enforcement.  Bills 
and  Promissory-notes  have  generally  been  treated  under  the  same 
heads  as  formal  Deeds ;  but  they  are  writings  so  peculiar,  and  enjoy 
privileges  so  entirely  their  own,  that  I  have  thought  it  better  to  pre- 
sent, in  a  single  view,  all  that  relates  to  their  character  and  privileges, 
negotiation,  and  extinction. 

6.  The  Fifth  Chapter  of  Part  Second,  therefoi-e,  will  relate  to  Bills 
and  Promissory-notes. 

When  we  shall  have  arrived  at  this  point  in  the  examination  of 
Moveable  Writs,  we  shall  so  far  have  accomplished  the  object  of  that 
progressive  and  properly  connected  view  of  these  instruments, 
of  which,  as  we  have  seen,  the  example  was  first  set  by  Mr. 
Dallas;  and  we  shall  then  proceed  to  examine  the  other  writings 
under  this  head,  in  the  order  in  which  their  forms  are  contained 
in  the  second  volume  of  the  forms  of  writs  compiled  by  the  Juridical 
Society. 

6.  The  Sixth  Cliapter,  therefore,  will  embrace  Contracts — that  is. 
Deeds  of  mutual  obligation  by  two  or  more  parties,  including 
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that  mo8t  important  instrument,  the  Contract  of  Marriage,  and  Intboduotiok. 
relative  deeds.  Chap.  II. 

7.  Chapter  VII.  will  treat  of  the  Conveyance  of  Moveables,  where 
the  right  consists,  not  in  an  OUigationi  but  in  the  ipsum  corpus 
of  the  thing  conveyed. 

8.  Chapter  VIIL  will  relate  to  Powers  granted  by  parties  in  favour 
of  others,  to  act  in  their  behalf. 

9.  And,  lastly,  in  Chapter  IX.,  we  shall  treat  of  the  mode  in 
which  Moveable  Rights  and  Property  are  conveyed  from  the 
dead  to  the  living,  whether  by  Deeds  executed  intuitu  mortis^ 
or,  where  no  such  deed  has  been  executed,  by  the  act  and  dis- 
position of  the  law. 

III.  The  Third  Part  will  embrace  the  Writs  relating  to  Heritable  Subdivi8iok8 
Rights.  ^^  P^"  '"• 

In  an  Introductory  Chapter,  we  shall  take  a  review  of  the  history 
of  the  Feudal  System  ;  after  which  we  shall  shew  the  general  results 
of  that  system  as  now  found  in  the  existing  state  of  Heritable  Rights 
in  Scotland.  We  shall  also  examine  the  ancient  form  of  Investiture, 
as  containing  the  modem  title  in  embryo. 

The  subject  will  then  arrange  itself  under  five  heads : — 

1.  In  Chapter  IL  we  shall  treat  of  the  Constitution  of  Heritable 
Rights  by  Charter  and  Sasine,  which  we  shall  examine,  and 
shew  the  rights  resulting  to  the  Superior  and  Vassal 

2.  Chapter  III.  will  relate  to  the  Transmission  of  Heritable  Rights, 
embracing— 

(1.)  Voluntary  transmission  inter  vivos  in  its  various  forms,  as 
determined  by  the  position  of  the  parties,  or  the  nature  of 
the  right  as  existing  in  the  grantor,  or  intended  to  be  con- 
stituted in  the  grantee — with  the  mode  of  completing  such 
transferences. 

(2.)  Voluntary  transmission  intuitu  mortis,  including  the 
Marriage  Contract,  where  it  contains  heritage,  the  Disposi- 
tion mortis  causa,  and  the  Entail. 

(3.)  Judicial  Transmission,  by  Action  of  Sale,  Mercantile  Se- 
questration, and  Adjudication  in  Implement. 

(4.)  Transmission  to  the  Heir  by  Service  and  Precept  of  Clare 
Constat. 

3.  Chapter  IV.  will  treat  of  Rights  limiting  the  right  of  pro- 
perty or  of  use — Redeemable  Rights,  Liferents,  Leases,  and 
Servitudes. 

4.  Chapter  V.  will  relate  to  Diligence  affecting  Heritable  Rights 
— Preventive  by  Inhibition — In  security  by  Adjudication — In 
execution  by  Poinding  the  ground. 

5.  We  shall  next,  in  Chapter  VI.,  examine  the  Accessory  Writs 
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iMTBODucTxoir.  employccl  in  the  sale  and  purchase  of  Heritable  Property — 

ChafTit.  Missives  and  Minutes  of  Sale — Articles  of  Roup.    Observations 

will  be  made  upon  the  examination  of  Titles,  the  Prescriptive 
Title,  and  the  Search  of  Incumbrances ;  and  the  subject  will 
conclude  with  a  general  review  of  particulars  requiring  atten- 
tion in  completing  the  transfer  and  title. 


PART  I. 

THE  GENERAL  REQUISITES  OF  ALL  DEEDS,  WHATEVER  MAY  BE  THE 
NATURE  OF  THE  RIGHTS  TO  WHICH  THEY  RELATE. 

CHAPTER    L 

PRELIMINARY  CONDITIONS  TO  THE  VALIDITY  OF  DEEDS. 

A  Conveyance  or  Deed  implies  the  intervention  of  two  parties —  Vakt  L 
one  who  makes  or  executes  it,  and  is  called  the  Grantor,  and  another  chapttm  I. 
who  receives  it,  and  is  named  the  Grantee.  It  implies,  also,  a  pro- 
perty, or  right,  or  obligation,  which  forms  the  subject-matter  of  the 
Deed.  Now,  in  regard  to  these  points,  viz.,  the  parties  to  a  Deed 
and  its  subject-matter,  the  Law  has  certain  requirements  antecedent 
to  the  transaction — requirements  which  may  be  decisive  in  condemn- 
ing the  deed  even  before  we  look  at  its  contents.  There  must  be  in 
the  parties  a  capacity  to  contract  generally,  and  a  capacity  to  contract 
also  with  reference  to  the  particular  subject  of  the  deed ;  and  the 
subject-matter  must  be  such  as  the  Law  permits  parties  to  contract 
about  These  are  points  which  evidently  require  our  earliest  consi- 
deration, since  there  can  be  no  effectual  deed  without  parties  capable 
to  grant  and  to  receive,  and  without  a  subject-matter  susceptible  of 
conveyance  or  other  contract ; — no  Deed  of  Sale,  for  instance,  unless 
there  be  one  party  possessed  of  a  legal  capacity  to  sell,  another  pos- 
sessed of  a  legal  capacity  to  purchase,  and  a  thing  legally  capable  of 
being  sold. 

L  Capacity  of  Parties  to  make  Deeds. — It  is  indispensable  to 
the  validity  of  every  Deed,  that  the  party  executing  it  be  capable 
of  deliberating,  and  of  giving  an  intelligent  and  voluntary  consent. 
A  deed,  emphatically  jPoc^itm,  the  highest  act  which  one  can  ex- 
ercise in  relation  to  his  property,  can  only  be  granted  by  a  per- 
son whose  judgment  is  mature,  and  whose  mind  is  sound,  so  that 
he  understands  what  he  does.  This  is  a  doctrine  founded  in  the 
clearest  principles  of  natural  equity,  which  deny  effect  to  acts  alleged 
to  have  been  done  by  a  party,  who  was  in  reality  incapable  of  per- 
forming such  acts  with  a  full  perception  of  their  effect,  and  a  mature 
judgment  as  to  their  fitness ;  whether  such  incapacity  results  from 
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Part  I.  nonage,  or  from  the  weakness  incideDt  also  to  old  age,  or  from  depri- 
CiurTEB  I.  v^*^i<^^  ^^  reason,  permanent  or  temporary,  or  from  dependence  of 
social  position,  requiring  the  aid  of  a  stronger  judgment.  An  inter- 
esting example  of  the  application  of  this  great  principle  of  natural 
justice  is  presented  in  the  Spanish  Laws  of  the  Indies,  which  provided 
portions  of  the  soil  of  Louisiana  to  the  Aboriginal  Indians,  and 
secured  the  value  of  such  lands  by  preventing  the  intrusion  of  white 
settlers.  But  every  Indian  was  considered  as  in  a  state  of  pupilage, 
being  manifestly  unequal,  from  his  natural  disadvantages,  to  cope 
with  the  children  of  civilisation.  The  public  officers,  therefore,  were 
appointed  guardians  of  the  Aborigines,  and  the  authority  of  these 
guardians  was  necessary  to  a  valid  alienation  of  their  property.  In 
Vd,  ill.  380.      Chancellor  Kent's  Commentaries  on  American  Law,  you  will  find 

references  to  the  anxious  and  paternal  care  with  which  the  Spanish 
Law  guarded  the  Indians  from  abuse  and  fraud. 
IircAPJiciTr  In  our  own  Law  the  first  disqualification  with  which  we  meet  on 

FiioM    OHAGE.  ^j^j^  Y^Q^i  IS  that  of  impcrfect  age.    A  person  is  incapable  of  contract- 
PuptLB.  ing  during  the  years  of  pupilarity,  which,  in  a  male,  continue  until 

the  completion  of  his  fourteenth  year,  and,  in  a  female,  until  the 
MufOB.  completion  of  her  twelfth  year ;  and  the  powers  of  contracting,  al- 

though not  denied,  are  limited  during  the  remainder  of  minority, 
which,  in  both  sexes,  ends  at  the  age  of  twenty-one  completa  These 
ages  have  been  determined  by  law,  in  order  to  fix,  by  a  definite  cri- 
terion, the  attainment  of  those  degrees  of  maturity  of  judgment  at 
the  end  of  pUpilarity  and  of  minority,  which,  in  the  dispensation  of 
Nature,  are  really  bestowed  at  periods  infinitely  various.  The  term 
''  minority,''  although  in  a  special  sense  limited  to  the  years  between 
pupilarity  and  majority,  is  applied  generally  to  the  whole  period  of 
nonage.  The  father  is  the  natural  guardian  of  his  child ;  he  may 
appoint  guardians  to  act  after  his  death ;  and,  in  the  event  of  his 
death  without  making  such  appointment,  the  Law  provides  guardians 
— a  Tutor  to  the  pupil,  and  Curators  to  the  minor — who  are  appointed, 
in  legal  form,  according  to  the  rules  minutely  explained  by  Erskine  in 
his  Institute,  Book  I.  Title  7.  The  Tutor's  office  includes  the  charge  of 
the  person  and  estate  of  the  pupil ;  that  of  the  Curator  is  ad  negotia. 
A  pupil  without  a  tutor  is  incapable  of  contracting ;  Brtu^e,  24tli 
M.8979.  January  1577.     In  that  case  it  was  held,  that  a  renunciation  by  a 

pupil,  seven  years  old,  was  null  from  the  beginning  without  reduc- 
tion, albeit  that  the  pupil  tacuit  per  utile  quadriennium.  And 
again,  in  a  sale  of  entailed  lands,  authorized  by  an  Act  of  Par- 
liament which  required  certain  heirs  of  entail  to  be  made  parties 
to  the  application  for  having  the  sale  carried  through,  the  next  heir 
being  a  pupil,  and  no  tutor  having  been  appointed,  that  was  held 
1  SliAw*sApp.   fatal  to  the  validity  of  the  sale  ;  Agnew  v.  Earl  of  Stair,  Slst  July 

1822.     Upon  the  same  principle,  an  cfibctual  decree  in  foro  cannot 
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be  pronounced  against  a  pupil,  unless  his  tutors  appear,  and  plead  in      Past  i. 
the  character  of  tutors ;  Graven  v.  El%bank*8  Trustees,  9th  March  1854.    chaptek  i 
Pupils  are  exempt  from  imprisonment  for  civil  debt  by  the  statute  1 696,  xe  D.  su. 
cap.  41 ;  but  this  privilege  ceases  after  pupilaritj ;  Thomson  v.  Ker, 
27th  January  1747.     Such  deeds,  as  it   is  competent  for  a  pupil  M.  8910. 
who  has  a  tutor  to  grant,  are  not  executed  by  the  pupil  himself,  but 
by  the  tutor  alone.     An  action,  however,  may  be  commenced  in  the 
name  of  the  pupil  alone,  and  the  Court  will  appoint  a  tutor  ad  litefn. 
DUigence  used  before  such  appointment  is  valid ;  the  fact  of  its  hav- 
ing been  used  in  the  pupil's  name  alone  being  no  more  a  nullity  in 
the  diligence  than  in  the  process  itself,  which  is  regularly  enough 
brought  into  Court  first  in  the  pupil's  name,  and  the  tutor  after- 
wards appointed;  Johnston  v.  Johnston,  16th  January  1640.*  M.  16,346. 

Tutors-nominate  (%,e,,  tutors  appointed  by  the  father)  have  the  high- 
est powers  known  to  the  law.  They  do  not  require  judicial  authority 
for  making  up  the  pupil's  titles  ;  and  in  this  and  other  acts  of  adminis- 
tration, they  must  act  on  their  own  responsibility.  They  do  not 
find  caution,  nor  are  they,  like  Factors  loco  Tutoris,  ofiScers  of  Court. 
The  Court  will  not,  therefore,  interpose  its  authority  to  their  uplifting 
money,  for  which  they  do  not  find  security,  and  for  which  they  are 
not  responsible  to  the  Court ;  Oraham,  21st  January  1852.  u  D.  357. 

The  law  does  not  impose  curators  upon  a  minor,  excepting  that 
the  father,  if  alive,  is  the  legal  curator,  or  if  the  father  have  named 
curators,  the  appointment  is  eifectual.  When  the  father  has  died 
without  appointing  guardians,  it  is  optional  to  a  minor,  upon  attaining 
the  age  of  puberty,  to  choose  curators  in  the  manner  prescribed  by  Sta- 
tute 1555,  c.  35,  or  to  act  without  them.f  The  deeds  of  a  minor 
having  curators  are  subscribed  by  himself,  and  by  them  as  consenting.^ 

But  it  is  only  within  certain  limitations  that  the  law  authorizes 
deeds  affecting  the  estates  of  pupils  and  minors,  who  have  tutors 
and  curators.  The  power  of  disposal  of  their  moveable  estate  does 
not  appear  to  be  restricted.  But  the  sale  by  a  tutor  of  his  pupil's 
heritage  without  judicial  authority  is  null ;  and  such  authority  will  be  £rsk.  i.  7, 17. 
granted  only  upon  grounds  of  the  most  urgent  necessity.    Any  views 

*  A  tator  ad  litem  is  yalidly  appointed  to  minors  having  interest  in  proceedings  under  the 
Entail  Amendment  Act,  at  any  stage  ;  Kerr  v.  Marquis  of  Aiha^  12th  June  1864.  1  Macq.  App. 

f  Factors  loco  tutorii  are  appointed  to  pupils,  in  terms  of  the  Act  of  Sederunt  1730,  upon  '^^* 
summary  petition.    But  the  Court  will  not  thus  undertake  the  management  of  the  estates  of 
minors,  who  can  choose  curators.    Accordingly,  in  Macarthur^  16th  June  1854,  and  Barron^  n  D.  61. 
16th  Not.  1854,  the  Court  refused  to  appoint  a  curator  to  a  minor  upon  a  petition  narrating 
that  there  were  no  next  of  kin  on  either  the  father^s  or  mother's  side  who  might  he  cited  to 
the  election. 

^  In  the  case  of  MarquU  of  Hasdngty  13th  July  1849,  an  application  for  leave  to  feu  12  D.  918. 
part  of  an  entailed  estate  was  made  hy  the  heir  in  possession,  a  minor,  and  his  curators. 
The  affidavit,  produced  in  terms  of  the  Entail  Amendment  Act,  g  6,  was  suhscribed  by  the 
minor  faimielf.    The  Court  recommended  that,  oh  majorem  cauieUxm^  it  should  also  be  sub- 
scribed by  one  or  more  of  his  curators. 
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Pamt  I.      of  expediency  or  advantage,  however  probable  or  certain,  will  be  dis- 
CuiLrTSB  I.    regarded,  and  the  Court  will  interpose  its  authority  only  in  circum- 
stances of  necessity,  and  upon  the  next  heirs  and  the  creditors  of 
the  pupil  being  brought  into  Court,  not  by  summary  petition,  but 
by  the  solemn  and  deliberate  form  of  an  ordinary  action.     This 
doctrine  is  now  so  firmly  established,  that  even  if  the  Court  has  inter- 
poned  its  authority,  the  sale  will,  notwithstanding,  be  reduced,  if  it 
shall  be  shewn  not  to  have  been  an  act  of  necessity.     Such  a  reduc- 
M.  16,389.        tion  was  granted  in  the  case  of  Vere  v.  Dale,  29th  February  1804.* 
In  1787  the  Court  had  authorized  Mr.  Vere's  tutors  to  grant  a  feu 
of  land,  which  was,  in  the  words  of  the  finding,  "  for  the  utility  and 
advantage"  of  the  pupil.     The  pupil  was  at  this  time  six  years  of 
age,  and  upon  attaining  majority  he  challenged  the  sale  as  uUra  vires 
of  the  tutors  to  make,  and  also  ultra  vires  of  the  Court  to  authorize; 
and  the  sale  was  accordingly  reduced  "  as  being"  (in  the  words  of  the 
judgment)  "  only  an  object  of  apparent  advantage,  but  not  of  urgent 
"  necessity. "f     Upon  the  same  principle,  the  Court  refused  to  autho- 
rize a  sale,  where  it  was  shewn  to  be  a  measure  of  the  highest  expe- 
diency, but  no  necessity  was  proved ;  Finlaysons  v.  Firdaysons,  22d 
F.  C.  December  1810;  and  in  Boyle,  19th  February  1853,  they  refused 

15  D.  420.        |;q  authorize  a  factor  loco  Tutoris  to  grant  a  feu  in  circumstances  of 
great  advantage  to  his  pupils  estate.     The  prevention  of  loss,  how- 
ever, in  the  pupil's  property,  constitutes  necessity  so  as  to  authorize 
16 D. 536.        a  sale  of  his  heritage;  Muller  v.  Dixon,  11th  February  1854.     In 

that  case,  the  property  was  held  by  trustees  under  a  marriage  con- 
tract for  a  mother  in  liferent  and  her  children  in  fee,  and  the  report 
exhibits  the  procedure  adopted  in  such  circumstances  to  validate  a 
sala     For  the  purpose  of  paying  debts,  authority  was  granted  to 
tutors  nominate  to  borrow  on  the  security  of  the  pupil's  property,  in 
17  D.  115.        Bellamy,  30th  November  1854  ;  and  to  sell  the  pupil's  heritage  for 
17  D.  314.        the  same  purpose,  in  Mackenzie,  27th  January  1855.     But,  in  White, 
17  D.  599.        7th  March  1855,  a  father  having,  as  tutor  and  administrator-in-law, 
applied  by  petition  for  authority  to  borrow  or  sell,  in  order  to  pay 
debts  afiecting  the  pupil's  heritable  estate,  the  Court  refused  the 
application  ;  and  a  distinction  was  taken  between  a  tutor-dative  or  a 
judicial  factor,  whose  cautioners  will  be  liable  for  the  price,  when  a 
sale  is  authorized  by  the  Court  or  made  by  a  creditor  lending  on 

•  "  If  the  transaction  were  to  be  reduced  and  set  aside  by  the  pupil  when  he  comes  of  age — 
"  which  it  may  bo,  notwithstanding  the  special  power  granted  by  this  Court,  as  was  found 

4  S.  68S  ;  affd.    "  in  Vere  v.  Dale — the  cautioner  of  the  tutor-dative  would  be  still  liable  for  the  loss,  as  may 

3  Wil.  and  oh.   «  ^  inferred  from  the  judgment  against  the  cautioner  in  Eaton  and  Cowan  v.  Murdoch,  9th 

App.  246.  u  j^jjg  ig26  j"^,.  Lord  Deas  in  White^  17  D.  p.  602. 

16  D.  60.  t  In  Mackenzie f  18th  November  1853,  authority  was  refused  to  the  tutor-at-law  of  a 

lunatic  to  sell  a  part  of  the  lunatic's  heritable  estate,  in  respect  that  the  necessity  to  seU  for 
the  interest  of  the  lunatic  was  not  established ;  and  the  strongest  doubts  were  expressed  as 
to  the  competency  of  proceeding  by  way  of  summary  application. 
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power  to  borrow,  and  the  case  of  a  tutor,  for  whom  the  Court  holds      Paw  I. 
no  such  security.  0=;;;^  I. 

A  minor  may,  with  tho  consent  of  his  curators,  alienate  his  heri- 
table property  without  judicial  authority,  but  the  transaction  will  be 
challengeable  by  the  minor  himself,  after  attaining  majority,  and 
within  the  quadriennium  utile,  upon  the  grounds  of  minority  and 
lesion — that  is,  hurt  or  prejudice.  In  order  to  guard  against  such  a 
result,  the  authority  of  the  Court  has  been  anxiously  sought  by  cura- 
tors, and  by  parties  dealing  with  minors.  But  such  authority  is  not 
necessary,  nor,  if  granted,  does  it  exclude  the  minor's  claim  to  resti- 
tution on  the  ground  of  lesion,  and  the  Court  will  not,  therefore,  now 
interpone  its  authority  in  such  transactions.  It  was  refused  in  the 
case  of  Wallace  v.  WciUace,  8th  March  1817.  The  minor  must  make  F.  C. 
his  challenge  within  the  qtiadriennium  utile,  when  the  ground  of 
reduction  is  minority  and  lesion.  But  if,  irrespectively  of  that  plea, 
the  deed  is  null  upon  other  grounds, — as  being  granted,  for  instance, 
without  consent  of  his  curator, — then  he  is  not  limited  to  the  four 
years  ;  Manuel  v.  Manuel,  15th  January  1853.  15  D.  284. 

Deeds  granted  by  minors  who  have  curators  without  their  consent 
are  null,  excepting  in  so  far  as  it  can  be  shewn  that  the  minor  was 
benefited  by  them — that  what  he  got  for  granting  the  deed  was  in 
reni  versum,  turned  to  his  profit,  as,  for  instance,  in  his  maintenance 
or  education.  There  are  various  illustrations  of  this  doctrine  in  tho 
Dictionary  under  the  head  Minor  ;  and  we  may  refer  to  Stuart  v.  M.  8948. 
Stuart,  23d  March  1639,  and  to  Dennistoun  v.  Mudie,  31st  January  12  D.  gi3. 
1850.  The  latter  was  the  case  of  a  minor  dealing  in  railway  shares 
to  the  amount  of  ri^50,000  ;  but  the  Court  assoilzied  him,  on  the  plea 
of  minority  and  lesion,  from  an  action,  at  the  instance  of  a  share- 
broker,  for  the  balance  of  the  account-current  between  them. 

Even  where  his  curators  consent,  the  minor  is  entitled  to  restitu- 
tion in  so  &r  as  the  sum  has  not  been  profitably  applied.  This  was 
strongly  exemplified  in  Harknesa  v.  Graham,  20th  June  1833 — a  11  S.  760. 
case  in  which  a  minor  eighteen  years  of  age  had  granted  bond  and 
heritable  security,  with  consent  of  his  curators,  for  i?4000,  and  his 
creditors  were  found  entitled  to  challenge  it  on  the  head  of  minority 
and  lesion,  excepting  in  so  far  as  the  lender  should  prove  that  the 
money  was  in  rem  versum  of  the  minor. 

You  will  find  the  protection,  granted  to  minors  generally,  well  illus- 
trated by  the  cases  of  M' Michael  v.  Barbour,  17th  December  1840,  3D. 279. 
where  a  minor  managing  the  affairs  of  his  father,  who  was  incapable 
of  attending  to  business,  having  granted  his  bill  for  a  debt  previously 
due  by  the  father,  the  bill  was  reduced  as  not  in  rem  versum  of  the 
minor ;  and  of  Bruce  v.  Hamilton,  23d  December  1854,  where  an  ante-  17  D.  266. 
noptial  marriage- contract,  executed  by  a  female  in  minority,  but  not 
by  her  curators,  was  found  not  to  be  ipso  jure  null,  no  lesion  being 
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Part  I.  proved.  Lord  Ivory  observed  : — "  Tlie  nullity  is  pleaded  to  sudi  an 
Chapter  I.  "  extent  as  to  exclude  an  inquiry  into  the  question,  whether  the  deed 
"  was  for  her  benefit.  There  are  none  of  our  writers  on  law  who  say 
''  anything  as  to  this  nullity,  who  do  not  concur  in  the  qualification  of 
*'  the  doctrine,  that  it  is  a  nullity  to  be  pleaded  against  injury,  and 
"  where  the  deed  is  for  the  benefit  of  the  minor,  the  nullity  cannot  be 
''  pleaded.  ...  I  do  not  think  the  doctrine  of  the  nullity  of  a  deed, 
"  entered  into  by  a  minor  without  consent  of  his  curators,  is  so  absolute 
**  as  to  undergo  no  qualification.  There  are  other  instances  which 
''  might  be  mentioned,  as  shewing  that  the  general  doctrine  of  the 
"  nullity  of  acts  done  by  a  minor  without  his  curators  undergoes  some 
*'  qualification ;  as,  for  instance,  where  the  minor  enters  into  a  trade, 
''  or  where  the  minor  grants  a  bill,  could  it  be  said  that  such  transac- 
'*  tions,  if  the  minor  has  curators,  shall  not  be  good  ?  I  do  not  wish  to 
"  impugn  the  general  doctrine,  that  deeds,  entered  into  by  a  minor 
'^  without  consent  of  his  curators,  are  null ;  but  only  to  point  out  such 
"  modifications  as  the  peculiar  case  of  marriage  calls  for."  The  nullity 
of  deeds,  granted  by  minors  without  consent  of  their  curators,  was 

H.  8988.  also  qualified  in  the  case  of  marriage-contracts,  in  Davidson  v.  HamU- 

Uailes,  p.  266.  ton,  4th  July  1632,  and  Young  v.  Robertson,  24th  January  1769. 

Tutors  cannot  alter  the  order  of  succession  to  their  pupil's  estate. 
After  the  age  of  pupilarity,  a  minor  can  make  a  testament,  that 
is,  a  deed  disposing  of  his  moveable  property  after  his  death,  without 

M. 8949.  the  consent  of  his  curators;  Stevenson  v.  Allans,  30th  November 

1 680 ;  but,  even  with  their  consent,  he  cannot  make  a  settlement 

M.  8964.  of  his  heritable  estate ;  Clydesdale  v.  DundonaJd,  26th  January  1 726; 

M.  8966.  Cunynghame  v.  Whiteford,  8th  March  1797;  because  he  is  not,  in 

the  eye  of  the  law,  yet  possessed  of  that  deliberating  mind,  which  is 
necessary  to  so  important  an  act. 

From  the  deeds  liable  to  challenge  on  the  ground  of  minority,  you 
are  to  except  such  as  the  pupil  himself,  if  major,  might  be  compelled 
to  grant — the  discharge,  for  instance,  of  a  debt  owing  to  the  pupil's 

M.  16,339.        estate,  which  the  debtor  is  entitled  to  pay;  Graham  v.  Earl  of  March-, 
31st  January  1735.      The  Court,   however,  will  not  authorize  a 

M.  8977,  and    debtor  to  pay  to  a  minor  who  has  no  curators ;  Kirkman  v.  Pytii,  1st 

Hailes,  p.  909.  August  1 782. 

ii.  8, 100.  It  is  held  by  Bankton  in  his  Institute,  that  a  minor  without  cura- 

tors may  execute  a  presentation  to  a  church. 

It  is  very  important  to  keep  in  view,  that,  contrary  to  the  ordinary 
rule  of  law  in  mutual  contracts,  although  deeds  by  a  pupil  or  minor 
without  consent  of  their  tutors  or  curators  have  no  efifect  against  the 
minors,  yet  they  are  binding  upon  the  parties  who  thereby  contracted 
with  them  ;  and  that  these  parties  may  be  compelled  to  implement 
their  obligations  under  such  deeds  and  contracts,  if  the  fulfilment  be 
deemed  beneficial  to  the  minor. 
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These  are  the  chief  points  demanding  attention  with  respect  to  the  Pakt  l 
deeds  of  parties  during  their  nonage  ;  but  it  must  be  kept  in  view,  Chapter  I 
that  it  is  impossible  within  the  limits  necessarily  assigned  to  our  in- 
quiries here,  to  give  a  full  exposition  of  the  law  relating  to  minority ; 
and  that,  in  so  far  as  it  has  been  touched  upon,  the  object  is  simply 
to  shew  the  legal  position  of  minors  and  their  guardians  as  respects 
the  capacity  of  granting  deeds.  This  observation  will  apply  also  to 
the  remarks  which  will  be  made  as  to  other  descriptions  of  persons 
whose  capacity  in  this  respect  the  law  has  denied  or  modified. 

Mabeibd  Women  fall  within  this  class.  In  the  eye  of  the  law,  a  Deeds  bt  Mar. 
woman,  upon  her  marriage,  becomes  persona  nulla,  her  person  being,  *""^  Womeh. 
as  it  is  said,  sunk  in  that  of  her  husband  ;  and  she  is,  therefore,  held 
incapable  of  undertaking  any  personal  obligation.  This  is  a  doctrine 
which  holds  universally  with  regard  to  women  during  their  marriage, 
and  which  it  is  indispensable  for  the  Conveyancer  to  keep  steadily  in 
view,  viz.,  that  whatever  other  deeds  she  may  competently  grant,  a 
wife  cannot  grant  any  deed  of  the  nature  of  a  personal  obligation, 
binding  her  during  the  marriage,  and  that,  with  the  limited  exceptions 
to  be  presently  explained,  the  personal  obligation  of  a  wife  is  abso- 
lutely null 

By  marriage  the  husband  is  constituted  his  wife's  curator,  and,  in 
general,  his  consent  is  necessary  to  validate  every  deed  which  it  is 
competent  for  her  to  execute.  But  his  consent  will  not  validate  her 
personal  obligation ;  and,  therefore,  all  bonds,  bills,  promissory  notes, 
contracts,  cautionary  obligations,  and  other  obligations  by  a  married 
woman,  with  or  without  her  husband's  consent,  are  void  ;  and  no 
ratification  by  her  during  the  marriage  will  make  them  efiectual. 
The  Reports  afibrd  numerous  illustrations  of  this  principle.  In  the 
case  o{  Birch  v.  Douglas,  14th  January  1663,  a  personal  bond  executed  M.  5961. 
by  a  wife  during  marriage,  and  subscribed  also  by  her  husband,  was 
found  null,  although  she  had  ratified  it  upon  oath.*  Among  the 
authorities  of  recent  date  are  the  following  : — Lennox  <k  Co,  v.  Auchenr  i  S.  22. 
cIoM,  19th  May  1821  ;  here  a  letter  of  guarantee  by  a  married  woman, 
containing  a  consent  by  her  husband,  was  found  null  and  ineffectual 
against  her  person  and  estate.  In  Thomson  v.  Elder,  4th  December  6  8. 204. 
1827,  a  bill  accepted  by  a  husband  and  wife  was  found  not  obliga- 
tory upon  her,  even  after  the  husband's  death  ;  and  the  effect  of  mar- 
riage upon  the  obligation  of  a  woman  is  distinctly  exhibited  by  the 
case  of  BalfoxMr  v.  Swing,  5th  March  J  831,  where  there  were  two  9  S.  558. 
bills,  one  granted  by  the  party  before  her  marriage,  and  the  other 
afterwards,  the  second  being  a  renewal  of  the  first  It  was  found  that 
the  first  bill  was  discharged,  and  that  the  second,  although  a  renewal, 
being  granted  after  marriage,  could  create  no  obligation. 

•  See  Enildne,  iii.  3,  60,  for  the  principle  upon  which  effect  is  not  given  to  such  oaths. 
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Pabt  I.  The  inherent  nullity  of  such  obligations  may  be  taken  off  by  the 

CaAFTBR  I.  P*^ty's  homologation  after  she  shall  have  become  sui  juris  by  tlie  dis* 
solution  of  the  marriage  ;  and  an  equitable  relief  has  been  extended 
to  parties  dealing  with  a  married  woman,  to  this  effect  that  her  per- 
sonal obligation  has  been  held  to  affect  her  separate  property  to  the 
extent  to  which  it  can  be  shewn  that  the  money  has  been  in  rem 
M.  5980.  versum  of  herself ;  Harvey  and  Fawel  v.  ChesselVa  Trustees^  21st  Feb- 

15  D.  451.        ruary  1791.     On  this  principle,  in  Oifford  v.  Rennie,  1st  March  1853| 
a  married  woman  was  held  liable  for  expenses  incurred  on  her  em- 
ployment with  her  husband's  consent,  in  vindication  of  an  alimentary 
fund  belonging  to  her.* 
JuiMariii  AVD      By  marriage  two  rights  arise  to  the  husband  in  connexion  with 
unim^TiOH^   ^^^  wife's  property — the  Jus  Maritiy  and  the  Right  of  Administration. 

These  are  sometimes  confounded,  but  they  are  quite  different  from 
each  other,  and  it  is  essential  carefully  to  distinguish  between  them. 
The  jus  mariti  gives  to  the  husband  a  personal  interest  on  his  own 
behalf  in  those  portions  of  his  wife's  property  which  are  transferred 
to  him  by  the  assignation  implied  in  marriage.  Her  moveables,  for 
instance,  are  merged  in  the  communio  bonorum,  which  is  subject  to 
his  sole  control  and  disposal.  The  right  of  administration,  again, 
is  derived  from  the  husband's  character  of  curator.  As  guardian,  he 
has  charge  of  his  wife's  property  as  well  as  of  her  person  ;  so  he  is 
entitled  to  levy  the  rents  of  her  heritable  estate,  and  these,  when 
levied,  fall  under  the  communion  of  goods.  But  here  it  is  chiefly  im- 
portant to  remark,  that,  the  husband  being  curator,  the  wife  cannot 
dispose  of  her  own  property  without  his  consent.  This  holds  not  only 
with  regard  to  her  heritable  property,  but  as  to  such  part  of  her  per- 
sonal estate  also  as  has  been  exempted  from  the  jus  mariii  by  con- 
tract of  marriage  or  otherwise.  We  shall  find  presently  that  the  right 
of  administration,  as  well  as  the  jus  maritiy  may  be  barred  by  agree- 
ment, or  discharged. 

From  the  legal  effects  which  have  been  described,  it  follows  that,  dur- 
ing the  marriage,  a  wife,  with  her  husband's  consent,  may  dispose  of  the 
lieritable  estate  belonging  to  her ;  but  she  has  not  that  power  with  re- 
gard to  the  moveable  estate,  since,  as  already  noticed,  it  falls  under  the 
jus  maritiy  and  is  subject  to  the  exclusive  disposal  of  the  husband.  The 
jus  mariti,  however,  does  not  extend  to  paraphernal  goods,  that  is,  the 
wife's  wearing  apparel  and  ornaments,  or  to  rights  which  belong  to  her 
exclusive  of  her  husband,  in  consequence  othiajus  marM  having  been 
renounced  by  contract,  or  by  the  deed  underwhich  she  acquired  the  right. 
But  although  the  wife  has  power  to  dispose  of  her  heritable  or  sepa- 
rate moveable  estate,  that  power  must  be  exercised,  as  we  have  seen, 
subject  to  the  curatorial  power  of  the  husband,  which  power  draws 

*  Other  cases,  in  wliich  effect  has  been  allowed  to  a  married  woman*s  personal  obligation, 
are  given  tn/ra,  p.  38. 
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back  to  the  date  of  the  prodamatiou  of  banns  antecedently  to  the      Past  I. 
marriage.     All  deeds,  therefore,  which  are  done  or  granted  by  a  wife    CHApran  I 
without  her  husband's  consent,  are  null,  although  they  relate  to  her 
own  separate  property,  and  do  not  encroach  on  his  rights,  unless  the 
husband's  power  of  adcninistration  shall  have  been  expressly  excluded. 
In  Boyle  v.  Crawford,  5th  March  1822,  a  disposition  of  coal,  of  which  i  S.  372. 
the  wife  was  proprietrix,  having  been  granted  by  her  in  the  absence 
and  without  the  consent  of  her  husband,  it  was  reduced  as  funditus 
null  and  void.     Upon  the  same  principle,  it  is  hold  by  Erskine,  that  iMt.  i.  6, 27. 
if  the  wife  should,  without  her  husband's  consent,  dispone  her  lands 
under  reservation  of  his  jus  mariti  and  right  of  courtesy,  the  deed 
would  be  void,  because  he  is  her  guardian  for  security  of  herself  and 
her  heirs,  as  well  as  for  his  own  right     In  accordance  with  this  prin- 
ciple, in  the  case  of  iZ^nm^  v.  Ritchie,  25th  April  1845,  the  House  4  Bell's  Appls. 
of  Lords,  reversing  the  judgment  of  the  Court  of  Session,  found  that  ^^^' 
an  assignation  by  a  wife  of  a  fund  from  which  the  jtis  mariti  was 
excluded,  was  void,  having  been  granted  without  her  husband's  con- 
sent during  his  temporary  absence  abroad.    It  is  undoubted  that,  with 
the  husband's  consent,  a  wife  may  effectually  dispose  of  her  separate 
estate,  heritable  or  moveable,  and  that  such  deeds  cannot  be  chal- 
lenged;  Clark  V.  Oibson^  24th  January  1826.      Here  a  sale  of  an  4  S.  388. 
annuity  by  a  married  woman,  with  her  husband's  consent,  was  sus- 
tained against  a  challenge  made  by  herself  on  the  allegation  that  the 
money  had  been  paid  to  her  husband,  and  upon  other  grounds.     In 
Brown  v.  Bedwdl,  3d  December  1830,  an  heritable  security  granted  9  S.  136. 
by  a  wife,  with  her  husband's  consent,  for  money  advanced  to  him, 
was  sustiuned.     But  the  husband  has  no  power  to  dispose  of  his  wife's 
heritable  estate  without  her  authority;  Kennedy  v.  Watsony  29thiiD.  I7i. 
'November  184a 

It  is  necessary  that  the  husband  consent  to  leases  granted  by  his 
wife  of  her  heritable  estate,  unless  his  right  of  administration  be  dis- 
charged ;  and  it  has  been  decided  that  the  right  of  administration 
may  be  discharged,  as  well  as  the  jv>8  mariti ;  Keggie  v.  Christie^  F.  C. 
26th  May  1815.     When,  therefore,  both  the  jus  mariti  and  the  right 
of  administration  are  discharged,  the  husband  has  no  right  to  chal- 
lenge deeds  granted  by  the  wife  without  his  consent ;  Cordon  v.  Cor- 11  S.  36. 
don,   16th   November  1832.     In  Primrose,  9th   March   1850,   thei2D.9i6. 
Court  sustained  a  petition  by  a  married  woman  for  disentailing  her 
property,  though  presented  without  the  concurrence  of  her  husband, 
both  his  jus  mariti  and  right  of  administration  having  been  renounced, 
and  held  her  entitled  to  subscribe  the  deed  of  entail  without  his 
consent. 

The  jue  mariti  being  an  interest  strongly  founded  in  the  Law,  it 
can  only  be  excluded  by  direct  and  explicit  words.  You  will  find  an 
example  of  terms  ineffectual  to  exclude  this  right,  in  Cathbertson  v.  Hume,  206. 


38  LSOTUEBS  ON  COMVSYAKCINa. 

PaetI.      Pollock,  22(1  November  1799.    If  the  wife  is  minor  when  she  exe- 
CHJLPTfiR  I.    <^utes  a  deed  with  the  consent  of  her  husband  as  curator,  she  is  en- 
titled to  challenge  and  reduce  it  upon  the  head  of  minority  and  lesion. 

F.  C.  It  was  so  found  in  Oibson  v.  Scoon,  6th  June  1809. 

During  a  legal  or  voluntary  separation  of  husband  and  wife,  when 
the  husband  has  settled  an  allowance  for  her  maintenance,  the  wife's 
personal  obligations  receive  effect,  but  not  so  as  to  subject  her  to  per- 
sonal diligence  before  the  dissolution  of  the  marriage.  But  when  the 
husband  resides  abroad,  and  the  wife  carries  on  an  independent  trade 
in  Scotland,  she  may  contract  so  as  to  subject  her  person  to  diligence 
— an  inroad  upon  the  law  of  marriage  founded  mainly  upon  consider- 
ation for  married  women  in  such  circumstances,  since  the  public  will 
more  readily  transact  with,  and  trust,  those  who  are  subject  to  the 
ordinary  liabilitiea     This  doctrine  was  fixed  by  the  Court  after  deli- 

M.  6082.         berate  consideration,  in  the  case  of  Chumside  v.  Currie,  11th  July 

12  8. 149.         1789  ;  and  the  authority  of  that  decision  was  recognised  in  Orme  v. 
DifforSy  SOth  November  1833,  notwithstanding  doubts  expressed  by 

ii.  167.        ,    Mr.  Bell  in  his  Commentaries,  and  by  Mr.  Brodie  in  his  Notes  on 

p.  34.  Stair — doubts  which  were  participated  in  by  Lord  Moncreiff,  as  stated 

in  his  note  in  reporting  Ornies  case,  where  his  Lordship  points  out 
the  discrepancy  between  this  decision  and  the  law  as  settled  in  Eng- 
land, where  a  married  woman  is  not  liable  unless  her  husband  has 
been  transported.  The  doctrine  established  by  the  cases  of  Chum- 
side  and  Orme  must  be  carefully  limited  to  the  circumstaaces  in  con- 
nexion with  which  it  was  introduced,  viz.,  where  the  wife  is  seeking 
support  in  her  husband's  absence  by  carrying  on  a  trade.  She  cannot 
grant  a  valid  disposition  of  heritable  property  without  her  husband's 
consent,  even  when  he  is  bankrupt  and  abroad  ;  Dick  v.  Donald  and 

2  Wils.  and      CuMertson,  12th  December  1826, — reversing  the  judgment  of  the 
.    pp.  622.    Q^yj^Yt  of  Session,  which  is  not  reported.    In  the  case  of  Buchanan  v. 

6  8. 986.  Dickie,  I7th  June  1828,  a  married  woman  in  trade  was,  under  very 

peculiar  circumstances,  found  primarily  liable  for  monies  collected  by 
her,  her  husband  being  alive  and  in  this  country ;  but  the  opinions 
of  the  Judges  shew  that  the  decree  was  limited  so  as  to  exempt  the 
wife  from  personal  diligence. 

A  marrried  woman  may,  without  her  husband's  consent,  dispose  of 

her  separate  property,  heritable  and  moveable,  by  deeds  to  take  effect 

at  her  death ;  and  she  may  also  grant  a  bond  to  take  effect  at  her  death. 

The  distinction  between  the  deeds  which  a  married  woman  can 

grant,  viz.,  those  affecting  her  property,  and  the  deeds  which  she 

4  Mar.,  Jury     cannot  grant,  viz.,  such  as  affect  her  person,  is  clearly  shewn  in  Smith 

^  ^^'        V.  Kemp,  10th  January  1828,  where  a  law-agent  employed  to  take  a 

security  from  a  wife,  instead  of  a  deed  mortgaging  her  estate,  took 

a  personal  bond,  and  was  held  responsible  for  the  loss  occasioned 

by  the  deed  being  void 
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It  has  been  decided  in  Stoddart  v.  Rutherford,  30th  June  1812,       Past  I. 
that  a  married  woman  may  legally  be  named,  and  may  act,  as  a    cha^m  L 
trustee,  and  sine  qui  non,  there  being,  in  the  words  of  Lord  Meadow- 
bank,  "  no  sinking  of  the  rational  person  by  marriage/'    Her  husband  F.  a 
may  no  doubt  object,  but,  in  order  to  do  so  effectually,  he  must  pro* 
hibit  her  in  limine. 

From  a  regard  to  the  influence  which  husbands  naturally  have  over  Judicial  Bati- 
their  wives,  and  to  the  possibility  of  that  influence  being  exerted  in  Jj^^J^J^bd"' 
causing  them  to  execute  deeds  which  may  be  afterwards  challenged  Womjcx. 
upon  the  ground  that  they  were  granted  not  voluntarily,  but  under 
the  compulsitor  of  force  or  threats,  parties  contracting  with  wives 
frequently  require  for  their  own  security  a  judicial  ratification  by  the 
wife.     She  appears  before  a  magistrate  in  the  absence  of  her  husband, 
(whose  presence  will  nullify  the  ratification,)  and  there  she  solemnly 
ratifies  and  approves  of  the  deed,  declares  that  she  was  not  com- 
pelled or  seduced  to  grant  it,  but  did  so  of  her  own  free  will ;  and 
gives  her  great  oath,  that  she  will  never  quarrel  or  impugn  it. 

The  Act  1481,  cap.  83,  shews  the  ratification  in  practice  at  that 
early  period,  and  the  effect  given  to  it  in  cutting  off"  the  power  of 
challenge.  It  is  mentioned  by  Erskine  in  his  larger  work,  that  in  i.  6, 33. 
his  time  the  wife's  solemn  declaration  was  coming  into  use  in  ratifi- 
cations  instead  of  her  oath  according  to  the  previous  inveterate  usaga 
In  recent  practice,  however,  such  ratifications  are  given  upon  oath  ; 
and  the  Act  6  &  7  Will.  IV.,  cap.  43,*  was  passed,  in  order  to  exempt 
judicial  ratifications  by  married  women  from  the  operation  of  the  pre- 
vious statute,  5  &  6  Will  IV.,  cap.  62,  by  which  declarations  bad 
been  substituted  in  place  of  certain  oaths. 

Judicial  ratification,  however,  is  not  necessary  to  validate  the  deed 
of  a  married  woman.  The  deed  is  valid  of  itself,  if  it  be  not  reduced, 
and  the  effect  of  the  ratification  is  only  to  secure  it  from  challenge, 
by  excluding  the  allegation  that  it  was  granted  through  force  or  fear. 
Accordingly,  the  objection  to  the  deed  of  a  married  woman,  that  it 
had  not  been  judicially  ratified,  has  repeatedly  been  repelled,  where 
there  was  no  averment  that  the  deed  had  been  granted  under  the 
operation  of  force  or  fear.  It  was  so  in  the  case  already  referred  to 
of  Clark  v.  Oibson,  24th  January  1826  ;  and  in  Buchan  v.  Risk,  1st  4  S.  388. 
March  1834,  this  was  one  of  the  grounds  upon  which  it  was  at-i2S.  6ii* 
tempted  to  reduce  a  disposition  of  heritage  granted  by  a  married 
woman  in  security  of  her  husband's  debt,  and  which  disposition  she 
had  refused  to  ratify.  It  was  held,  however,  that  the  absence  of  a 
ratification  was  no  ground  of  reduction,  unless  there  were  some  evi- 
dence of  the  application  of  force,  fear,  or  undue  influence,  by  the  hus- 

♦  The  preamble  of  this  Act  shews  that  its  purpose  was  to  restore  power  to  justices  and 
othen  to  administer  soch  oaths,  and  that  the  effect  of  ratifications  remains  the  same  as  for- 
merlj  according  to  the  Uw  and  practice  of  ScotUmd. 
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Pakt  I.      band.    But  although  the  ratification  affords  prima  facie  evidence 
Cbaftbr  I.    excluding  the  allegation  of  force  or  fear,  Erskine  is  of  opinion  that  it 

Inst.  i.  6,  34.  ought  not  absolutely  to  exclude  that  allegation,  and  that  the  ratifica- 
tion itself  should  be  reduced  upon  proof,  that  it,  as  well  as  the  deed, 
was  procured  through  force  or  fear.     Upon  this  point  diversity  of 

i.  pp.  142-8.      opinion  prevails,  as  you  will  find  on  referring  to  Bell's  Commentary. 

M.  16,488.        That  lawyer  holds,  upon  the  authority  of  Chant,  8th  July  1642,  (a 

decision  impugned  by  Erskine,)  that  the  wife  is  for  ever  cut  off  from 
challenge,  even  although  she  allege  that  the  ratification  was  granted 
through  force  and  fear.  Erskine's  view,  however,  is  strongly  enter- 
tained by  many  Lawyers  and  Conveyancers  ;  and  the  ratification  of  a 
married  woman  is  not  practically  regarded,  and  cannot  be  held,  as  an 

8  S.  210.  absolute  security  against  challenge.     The  case  of  M'NeiU  v.  Steel* s 

Trustees,  8th  December  1829,  affords  an  example  of  a  deed  reduced 
at  the  instance  of  a  wife,  though  ratified  by  her. 

Deed3  by  It  is  an  interesting  mark  of  the  power  of  a  religion  of  truth,  accom- 

Ddmb  Fkrsoxs.  P^^y^°S>  while  it  excites  and  advances,  an  active  concern  for  the 

interests  of  humanity  in  its  forms  of  apparent  helplessness,  that  it 
would  now  be  impossible  for  an  Institutional  Writer  to  classify  persons 
DEAF  and  DUMB,  as  falling  necessarily  within  the  category  of  those 
naturally  incapable  of  contracting.  Even  where  the  deprivation  of 
sight  has  been  added  to  the  want  of  hearing  and  speech,  the  enthu- 
siastic efforts  of  a  genuine  philanthropy  have  done  much  to  penetrate 
into  the  mind  isolated  by  such  barriers,  and  much  also  to  stimulate 
and  evoke  the  mental  capabilities.     An  intelligent  American  writer. 

Educational      Mr.  Horaco  Mann — referring  to  well-known  cases  of  persons  deaf, 

Tour,  p.  27.       dumb,  and  blind,  in  which  a  fine  intelligence  has  been  discovered 

and  brought  into  active  exercise,  notwithstanding  the  existence  of  all 
these  obstacles — quotes,  as  a  proof  of  what  education  has  thus  done 
for  mankind,  the  following  passage  from  Blackstone's  Commentaries, 

See  23(1  edit  by  which  were  published  in  1765  : — "  A  man  who  is  bom  deaf,  dumb, 

p. 363.    ^° ^    "and  blind,  is  looked  upon  by  the  law  as  in  the  same  state  with  an 

"  idiot ;  he  being  supposed  incapable  of  any  understanding,  as  want- 
"  ing  all  those  senses  which  furnish  the  human  mind  with  ideas."'    In 

Inst.  iii.  1, 16.  our  own  law,  Erskine  states  that  the  usage  of  Scotland  has  disabled 
all  from  contracting  who  have  been  deaf  and  dumb  from  their  birth ; 

M.  6300.  although  the  case  of  Hamilton,  9th  July   1663,  which  he  cites  as 

authority  for  that  opinion,  does  not  appear  necessarily  to  bear  it  out; 

Inst  i.  7,  48.     and,  both  in  this  passage  and  in  another  where  the  same  point  is 

touched  upon,  Erskine,  without  stating  his  own  opinion  explicitly, 
indicates  that  he  does  not  hold  the  deaf  and  dumb  to  be  excluded  by 
their  infirmity  from  management  of  their  afiairs.     In  the  latter  pas- 

IV.  3,  y.  sage  reference  is  made  to  Stair,  where  that  author  certainly  appears 

to  take  it  for  granted  that  the  dumb  or  deaf  are  to  be  classed  along 
with  others  naturally  incapable  of  managing  their  affairs.    In  another 
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passage,  however,  Lord  Stair  gives  his  opinion  in  these  terms : —  Paw  I. 
"  Those  who  are  deaf  or  dumb  may  contract,  if  they  have  the  use  of  cnjumtE  L 
'*  reason,  and  if  it  appear  they  understood  what  was  done,  and  ex- 1.  lo  13. 
"  pressed  their  consent  by  their  ordinary  knowing  signs."  This  is 
undoubtedly  the  correct  doctrine,  and  its  justice  is  made  more  and 
more  clear  by  the  advances  of  science  in  teaching  this  interesting 
class  of  persons,  triumphing  in  an  unexpected  degree  over  difficulties 
apparently  insurmountable,  and  conferring  upon  those  who  are  thus 
deprived  such  means  and  facilities  of  communication  with  their  fel- 
lows, as  have  enabled  them  to  give  the  most  satisfactory  evidence  of 
the  possession  of  reasonable  and  disposing  minds,  capable  of  deliber- 
ating and  acting  notwithstanding  the  absence  of  the  faculties  which 
have  been  denied  to  them.  Such  of  you  as  may  have  an  opportunity 
of  referring  to  the  reports  of  Justiciary  cases,  will  find  deaf  and  dumb 
persons  admitted  as  witnesses,  and  their  testimony  taken  by  inter- 
preters, in  MartiUy  13th  June  1823,  and  in  Wintrup,  19th  September 
1827. 

As  the  assent  of  the  understanding  is  of  the  essence  of  a  contract,  Incapacitt  to 
the  power  of  contracting  is  necessarily  denied  to  those  whose  reason  contract  by 

*    .     ,       ,  ,        °  T  ,  reason  op 

IS  entirely  obscured,  e.g.,  idiots  and  persons  insane,  or  who  possess  Idiocv  and 
the  use  of  reason  in  only  an  imperfect  degree.  The  law  which  has  a  Ikbakity. 
suitable  protection  for  every  one  unable  to  attend  to  his  own  rights, 
provides  for  these  cases  of  incapacity  cither  by  the  appointment  of 
guardians  in  legal  form,  after  the  necessity  of  it  has  been  ascertained 
by  a  solemn  judicial  inquiry  called  a  process  of  cognition,  or  by  the  more 
summary  and  convenient  form  of  nomination  by  the  Supreme  Court, 
— the  latter  being  the  course  usually  adopted  where  no  resistance  or 
conflicting  right  renders  it  necessary  to  cognosce.  It  is  not,  however, 
the  appointment  of  guardians  either  by  service  in  a  process  of  cogni- 
tion, or  by  the  Act  of  the  Supreme  Court,  that  determines  the 
invalidity  of  a  deed  granted  by  a  person,  whose  reason  is  either 
entirely  wanting,  or  in  a  state  of  imbecility.  The  existence  of 
insanity  at  the  date  of  the  deed  is  an  undoubted  ground  of  reduction. 
This  was  fixed  by  the  Act  1475,  cap.  66,  which  directed  that  the 
Inquest  should  ascertain  the  date  of  the  commencement  of  the 
insanity,  and  declares  that  alienations,  made  by  the  person  cognosced, 
after  the  time  at  which  he  is  found  to  have  become  insane,  shall  be  of 
no  avail,  as  well  as  alienations  made  after  the  serving  of  the  brieve. 

It  is  impossible  to  prescribe  any  fixed  rule  with  respect  to  that  Deeds  ur  pah- 
large  number  of  cases  in  which,  although  the  reason  is  not  entirely  ^J^  ^^  p*1ctlb 
obliterated,  yet  the  mind  is  in  an  imperfect  or  impaired  condition,  mind. 
whether  from   natural    weakness   of  intellect,   or  from  imbecility 
induced  by  disease  or  by  age.    The  question  will  always  be  in  regard 
to  the  degree  of  weakness,  and  whether  the  party  was,  or  was  not, 
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Part  L      capable  to  judge  of  the  import  and  effect  of  the  deed,  and  to  exer- 
Chapter  I.    ^^^e  an  independent  will  in  regard  to  its  execution.     Cases  of  this 
description  arc  best  studied  and  understood  in  examples  :  In  Berry 
1  S.  66.  V.  Anderson,  13th  June  1821,  affirmed  26th  May  1824,  a  promissory 

^^'  '  note  and  heritable  security  were  reduced  in  circumstances  indicating 
facility  on  the  part  of  the  grantor,  who  had  executed  them  without 
requiring  any  detail  of  the  alleged  debt,  and  while  various  other  parties, 
who  were  primarily  liable,  were  not  discussed.  Although  a  party  is 
legally  capable  of  contracting,  yet,  if  it  shall  appear  that  he  was  na- 
turally of  weak  intellect  and  facile  disposition,  it  will  be  incumbent 
upon  the  holder  of  the  deed  to  prove  that  it  was  fully  understood  by 
the  grantor.     From  the  failure  of  such  proof,  a  settlement  of  heritage 

1  Sh.  App.472.  was  reduced  in  the  case  of  White  v.  BaUantyne,  20th  June  1823,  re- 

versing the  judgment  of  the  Court  of  Session,  which  is  not  reported  ; 
4  S.  200;  and  and  to  this  the  subsequent  case  of  Watson  v.  Noble's  Trustees,  18th 
A^!  6«.^^     November  1825,  affirmed  29th  June  1827,  is  exactly  analogous.    Hero 

a  deed  of  settlement,  executed  by  a  party  capable  of  disposing  of  her 
estate,  was  reduced,  upon  the  ground  that,  at  the  time  of  executing 
it,  she  was  in  a  weak  and  debilitated  state  of  mind,  and  unable  to 
judge  correctly  of  its  effect  in  depriving  herself  of  all  power  to  alter ; 
and  the  deed  not  being  her  free  and  voluntary  act,  although  no 
undue  influence  had  been  used  to  obtain  it.  This  case,  you  will 
observe,  is  instructive :  we  see  a  party  capable  of  disposing  of  her 
estate,  and  whose  settlement  of  it  would  have  been  sustained  if  made 
in  a  simple  form  easily  intelligible.  On  the  other  hand,  there  was 
no  proof  that  the  party  founding  on  the  deed  had  used  undue  means 
to  obtain  it ;  and  yet  it  was  reduced  upon  evidence  that,  at  the  time 
of  executing  the  deed,  her  mind  was  too  weak  to  comprehend  the 

2  Sh.  App.  207.  effect  of  its  provisions.    In  the  case  of  McNeil  v.  Moir,  21st  May  1824, 

a  transaction  with  an  old  man  nearly  eighty  years  of  age,  grossly  un- 
equal as  regarded  his  interest,  and  of  which  he  did  not  understand 
the  effect,  was  reduced  on  the  ground  of  facility  ;  and  to  the  same 
4  8. 683;  affd.  effect  is  M'Diarmid  v.  M'Diarmid,  l7th  May  1826,  where  the  deed 

3  Wil  &  iSli  •  . 

App.  37.  ^^  *  ™^^  upwards  of  eighty  years  of  age,  renouncing  a  valuable  suc- 

cession without  any  adequate  consideration,  was  reduced* 

17  D.  16.  *  Reference  may  also  be  made  to  the  case  of  Olunie  v.  SHrling^  14th  November  1854. 

There  a  transaction — by  which  a  gentleman,  who  had  been  brought  by  attacks  of  paralysis 
into  such  a  state  of  nervous  debility  as  prevented  him  from  taking  any  serious  or  deliberate 
views  on  matters  of  business,  had  purchased  an  annuity  at  a  disadvantageous  price — had 
been  reduced,  the  jury  having  found  for  the  pursuer  upon  the  following  issue : — "  Whether, 
"  at  the  date  of  the  said  bond  of  annuity,  the  said  James  Oliphant  Clunie  was  weak  and 
"  facile  in  his  mind,  and  easily  imposed  upon ;  and  whether  the  defender  by  himself,  or  by 
"  another  or  others,  taking  advantage  of  the  said  James  Oliphant  Clunio's  weakness  and 
"  facility,  procured  the  said  transaction  through  circumvention,  to  the  lesion  of  the  said 
'*  James  Oliphant  Clunie  ?**  The  defender  attempted  to  set  the  verdict  aside  as  contrary  to 
evidence,  contending  that  it  was  necessary  to  find  "  some  positive  fact  proved,  which  amounts 
"  in  itself  to  a  distinct  act  or  piece  of  circumvention — some  trick'— eome  particular  practising 
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This  objection  is  applicable  to  all  deeds  granted  under  such  morbid      Part  I. 
influences  as  divest  the  mind  of  its  capacity  to  deliberate  and  to  form    n  — 
a  sound  judgment  of  that  which  the  party  professes  to  do  or  say.     It 
has,  accordingly,  been  found  a  relevant  objection  to  the  declaration 
of  a  female,  that  when  it  was  emitted  she  was  suffering  from  an  hyste- 1  Syme's  Just 
rical  attack,  and  unfit  for  examination  ;  but  the  objection  failed  in  5^P'  ^^^' 
the  proof;  Elder,  19th  February  1827.  1^^178""*' 

There  is  no  doubt  that  Intoxication,  when  of  such  an  extent  as  to  Xhcapacitt  to 
deprive  the  party  for  the  time  of  the  direction  of  his  reason,  renders  «>^'tiiact  akw. 
him  incapable  of  contracting.     It  is  just  the  same,  as  remarked  by  an  Iktoxicatioh. 
English  Judge,  as  if  the  party  wrote  his  name  in  his  sleep  in  a  state  Byles  od  Bills, 
of  somnambulism.     So,  in  Jardi/ne  v.  EUtot,  9th  June  1803,  the  sale  f:^*  ^^^^ 
of  an  entire  stock  of  sheep,  at  a  certain  price  per  head  for  all  that         ' 
could  rise  and  run  and  were  not  diseased,  was  reduced,  although  both 
parties  were  intoxicated,  and  there  was  no  proof  that  the  price  was 
much  below  the  value,  the  transaction  being  really  a  drunken  freak, 
and  the  serious  and  mature  consent  suitable  to  such  a  transaction 
not  having  been  interposed.     Again,  in  Duncan,  18th  July  1839,  Macf.  Jury  Rep. 
missives  of  sale  of  a  land  estate  were  reduced,  upon  evidence  that  the 
purchaser,  when  he  subscribed  them,  was  in  a  state  of  imbecility  from 
intoxication.     But  this  is  a  plea  upon  which,  especially  when  adduced 
by  the  party  himself,  the  evidence  must  be  clear ;  and  it  will  not  be 
sufficient  to  annul  the  deed,  that  there  has  been  such  a  degree  of  ex- 
cess as  to  cloud  or  darken  the  understanding,  if  it  was  not  entirely 
obscured ;  Lord  HaUoun  v.  Earl  ofNorthesk,  29th  July  1 672.    Here  it  M.  13,384. 
was  inferred  that  the  party  who  sought  for  reduction  on  account  of  his 
own  drunkenness,  had  been  sufficiently  collected  to  know  what  he  was 
doing,  since  he  had  inserted  the  date  and  witnesses  with  his  own  hand, 
and  made  such  averments,  as  to  the  absence  of  witnesses  and  other- 
wise at  the  execution,  as  shewed  a  recollection  of  what  had  occurred.* 

In  order  to  protect  parties  of  a  facile  or  profuse  disposition  from  Interdiction. 
the  effects  of  their  own  improvidence,  the  Law  has  provided  the 
remedy  of  Interdiction.     This  is  a  restraint,  imposed  either  volun- 
tarily or  by  the  sentence  of  a  judge — which  is  a  proceeding,  however, 

"  on  the  mind  of  the  party  at  a  particular  time — some  details,  in  short,  as  to  the  acts  and 
"  practices  which  the  general  term  cireumvenltion  includes  ;  and  that  if  one  cannot  lay  one*s 
"  hand  on  distinct  instances,  detected  and  proved,  of  particular  acts  and  practices  amounting 
"  to  cireumvention,  there  is  no  ground  for  supporting  the  verdict."  The  Court,  however, 
refused  to  grant  a  new  trial,  holding  that,  where  there  is  evidence  of  facility  and  lesion,  it  is 
not  necessary  that  anything  amounting  to  actual  circumvention  should  be  proved ;  but  it  is 
enoogfa  to  warrant  a  verdict  upon  the  above  issue,  if,  in  the  circumstances  of  the  party 
granting  the  deed,  there  was  used  persuasion  which,  acting  upon  a  mind  facile  and  nervously 
anxious  from  disease,  he  was  not  in  a  condition  to  resist. 

•  In  J<An»t<m  v.  Clark,  19th  December  1854,  17  D.  228,  there  will  be  found  the  form  of 
issnes  approved  of  in  the  reduction  of  a  deed  on  the  ground  of  intoxication. 
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Part  I.  proper  only  to  the  nobile  officium  of  the  Supreme  Court.  Where  the 
CHAFnis  I  restraint  is  voluntarily  undertaken,  the  party  executes  a  deed  termed 
a  bond  of  interdiction,  whereby  he  nominates  certain  persons  to  act 
as  interdictors,  and  engages  not  to  sell  or  otherwise  affect  his  property 
without  their  advice.  According  to  the  form  usually  adopted  and 
given  in  the  Juridical  Society's  System  of  Styles,  the  bond  of  inter- 
diction applies  to  the  moveable  property  of  the  grantor  as  well  as  to  hia 
heritable  estata  But  this  has  long  ceased  to  be  the  legal  effect  of  in- 
terdiction, which  affects  the  heritable  estate  alone,  and  the  interdicted 
person  retains  full  power  to  dispose  of  his  personal  property,  either 

M.  7142.  for  onerous  causes,  or  gratuitously ;  Davidson  v.  Town  of  Edinburgh, 

22d  January  1684.  Here  a  party,  who  had  been  interdicted  as  a 
simple  youth,  was  found  not  to  need  the  consent  of  his  interdictors  to 
uplift  a  sum  in  a  personal  bond  At  the  same  time,  the  heritable 
estate  is  so  effectually  secured  against  the  acts  of  tlie  interdicted 
person,  when  unauthorized  by  his  legal  guardians,  that  his  personal  obli- 
gations, although  binding  as  such,  cannot  be  made  the  ground  of  dili- 
gence, or  of  claim  in  any  shape,  against  his  heritable  property.  Tlie 
bond  or  sentence  of  interdiction  must  be  published  and  registered;  and 
it  has  not,  like  the  verdict  of  a  jury  in  the  cognition  of  an  insane  person, 
a  retrospective  effect,  but  is  ineffectual  until  registration,  which  is  the 
legal  notice  to  the  lieges,  as  fixed  by  the  Act  1581,  cap.  119. 

The  consent  of  the  interdictors  is  not  essential  to  validate  the 
deeds  of  the  interdicted  person,  as  is  that  of  curators  to  the  deeds  of 
a  minor  who  has  curators ;  and  the  onerous  and  rational  contracts  of 
the  interdicted  party  will  be  sustained,  although  granted  without  the 

M.  3095.  consent  of  his  interdictors ;  Stewart  v.  Hay,  1 0th  November  1 676  ; 

M.7149.  A,  V.  B.,  27th  February  1672.     The  purpose  of  interdiction  is  to 

defend  the  party  against  the  granting  of  deeds  for  gratuitous  or  in- 
adequate considerations.  But  when  there  is  an  adequate  and  onerous 
cause,  the  deed  is  effectual,  though  not  consented  to  by  the  interdic- 
tors ;  and  this  principle  is  exhibited  in  the  strongest  light  by  the  case 

6.8. 128.         of  Kyle  V.  Kyle,  14th  December  1826,  where  a  deed  was  sustained^ 

though  granted  by  the  interdicted  party  in  favour  of  one  of  his  inter- 
dictors, the  consideration  of  it  being  onerous  and  rational.  When 
the  interdictors  do  not  consent,  however,  the  party  will  be  reponed 
upon  evidence  of  lesion.  But  this  remedy  is  confined  to  such  deeds 
as  he  grants  without  consent  of  the  interdictors,  and  all  deeds  which 
are  granted  with  their  consent  are  as  valid  and  unchallengeable  as 
those  of  a  party  labouring  under  no  restraint  or  incapacity.  In  cases 
of  enormous  lesion  through  deeds  signed  by  the  interdictors,  the 
remedy  is  by  an  action  against  the  interdictors  to  indemnify  the 
party  for  what  he  has  lost  by  their  improper  consent. 

The  interdicted  person  may  bequeath  his  moveable  estate ;  and  it  is 

Ij»t.  i.  7, 58.    laid  down  by  Erskine  that  he  cannot  either  make  or  alter  a  settle- 
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ment  of  his  heritage,  either  with  or  without  the  interdictor's  consent;       Paw  I. 
in  support  of  which  doctrine  he  refers  to  the  case  of  Tenant  v.  Spreuly    CoAmR  I 
December  1725.     But  that  was  the  case  of  a  disposition  in  favour  of  M.  7127. 
the  interdictor  ;  and  the  doctrine  does  not  appear  to  have  any  good 
foundation  in  reason,  or  to  be  supported  by  authority.     Ou  the  con- 
trary, in  the  only  reported  case  which  appears  to  bear  upon  this  point, 
it  is  said  that  the  Court  were  of  opinion,  that  a  settlement  of  heri*^ 
tage  is  not  reducible  on  the  ground  of  interdiction  per  ae,  where  the 
interdictors  consented,  if  the  granter  had  such  a  disposing  mind  as 
to  be  capable  of  disponing  it,  had  he  had  no  interdictors  ;  and  that  j,| . .       „p^ 
some  thought  a  destination  of  succession  would  have  been  good  with-  Tialons  to  beiri, 
out  their  consent,  the  interdicted  person  being  only  so  far  restrained  fjld  6^r  Sudd 
as  the  words  of  the  interdiction  go  ;  Oray  v.  Smith  and  Bogle,  8th  790;  M.  io,803. 
November  1751. 

From  what  has  been  stated  it  appears  that  the  single  duty  and 
responsibility  of  interdictors  is  to  judge  of  the  reasonableness  and 
propriety  of  deeds  by  the  interdicted  party  affecting  his  heritage. 
They  have  no  charge  or  custody  of  person  or  estate,  and  are  liable 
only  for  their  own  integrity  and  judgment,  in  consenting  to  deeds 
which  their  concurrence  renders  irrevocabla 

The  attention  of  the  Supreme  Court  was  directed,  in  the  case  of  Factors  loco 
SommervUle's  factor,  6th  February  18S6,  to  the  subject  of  the  ap-  ^^1"^^^^ 
pointment  of  persons  to  take  charge  of  the  estates  of  parties  unable 
to  manage  their  own  affairs ;  and  a  unanimous  opinion  was  expressed 
that  the  power  of  the  Court  to  appoint  such  managers,  who  are  called 
factors  loco  tutcris,  rested  on  consuetudinary  law,  and  had  been  firmly 
established  under  the  Act  of  Sederunt,  13th  February  1 730,  which  con- 
tains regulations  according  to  which  such  factors  were  to  conduct 
their  management,  and  to  be  held  responsible.  In  cases  of  appoint- 
ments of  this  kind,  the  Court  is  in  the  habit  of  granting  to  the  factor 
extraordinary  powers  upon  summary  application,  where  it  is  shewn 
that  such  powers  are  necessary  to  prevent  serious  loss,  or  expedient 
in  order  to  procure  evident  and  positive  advantage ;  or  where  the 
interest  of  third  parties  connected  with  the  estate,  as,  for  example,  in 
the  relation  of  superior  and  vassal,  requires  that  extraordinary  powers 
should  be  granted.  The  Act  of  Sederunt  of  1 730,  now  referred  to, 
was  very  important,  as  regulating  minutely  the  responsibilities  and 
mani^ement  of  factors  loco  tiUoris.  It  is  now  practically  superseded, 
however,  by  the  Act  12  &  13  Vict.  cap.  51,  "  For  the  better  Protec- 
"  tion  of  the  Property  of  Pupils,  Absent  Persons,  and  Persons  under 
"  Mental  Incapacity  in  Scotland."  This  statute  contains  the  rules 
by  which  the  conduct  and  proceedings  of  judicial  guardians  must  be 
regulated. 

As  a  general  rule,  the  Court  will  not  appoint  a  female  to  the  office 
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Part  I.       of  curatrix  bonis  or  factrix  loco  tutoris,  even  to  her  own  children  ; 
Chafpbr T.    Galloway,  Isi  Fehmsiry  1S55, 
17  D.  321.  Doubts  formerly  existed  with  regard  to  the  authority  of  the  Court, 

Curator  bonis,  jjj  ^j^^  nominations  before  referred  to  in  cases  of  imbecility  or  inca- 
pacity, whereby  the  charge  of  a  party's  affairs  is  given  to  another  by 
summary  process.  This  authority  was  supported,  and  the  competency 
of  such  nominations  firmly  established,  by  a  series  of  decisions,  to 
which,  however,  it  is  no  longer  necessary  to  refer,  inasmuch  as  such 
appointments  are  expressly  recognised  by  the  statute  just  quoted. 

IwcAPACrtT  OP      There  were  formerly  considerable  limitations  to  the  capability  of 
Aliens.  foreigners  to  take  by  succession  property  in  this  country,  and  to  pos- 

sess feudal  subjects  in  Scotland.  It  is  unnecessary  now  to  dwell  upon 
these,  however,  an  ample  remedy  for  this  incapacity  being  provided 
by  the  Act  7  &  8  Vict.  cap.  66,  which  declares  every  alien  bom  of  a 
British  mother  capable  of  taking  real  or  personal  estate.  And  by 
observing  certain  forms  prescribed  in  this  statute,  aliens  may  obtain 
certificates  from  the  Secretary  of  State,  which  will  confer  upon  them 
generally  the  rights  and  capacities  of  natural-bom  British  subjects.* 
Ikcapacitt  by  It  is  proper  to  advert  to  the  subject  of  forfeiture  by  attainder  for 
RKABOM  OP       ijigii  treason,  whereby  the  convicted  party  forfeits  to  the  Crown  his 

Attainder  *  v  i       v 

heritable  estate,  both  fee-simple  and  entailed,  and  also  his  moveable 

effects.     This  forfeiture  formerly  extended  without  qualification  to 

the  heirs  of  the  attainted  person  ;  but  by  the  Act  7  Anne,  a  21,  §  10, 

it  was  provided  that  attainder  should  not  disinherit  or  hurt  the 

right  of  any  one  but  the  offender  himself.     An  attainted  person  can- 

not  plead  his  incapacity  to  contract  in  bar  of  his  own  obligations ; 

M.  10,449.       Serra  v.  Earl  ofCamwath,  24th  December  1725. 

Jncapacitt  op      Another  incapacity,  very  apt  to  be  overlooked  in  the  pressure  of 

A  Mercantile  business,  is  that  of  a  mercantile  company  or  firm  to  hold  heritable 

UOMPANT  TO  ...  . 

HOLD  Hbri-      property.     This  is  inconsistent  with  the  nature  of  the  feudal  tenure  ; 

TAOK.  ^jjj  every  title  to  heritage  taken  in  the  name  of  a  company,  and  by 

consequence  every  grant  made  by  a  company,  is  inept.  The  practical 
mode  of  obviating  the  inconvenience  resulting  from  this  rule,  is  to 
take  the  title  in  the  name  of  tmstees  for  the  company  or  firm. 

*  The  previous  Acts  relaxing  the  strictness  of  the  law  in  regard  to  aliens,  were  7  Anne, 

cap.  5,  explained  by  4  Goo.  11.,  cap.  21,  which  latter  statute  enacted,  that  children  bom  out 

of  the  allegiance  of  the  Crown  of  Great  Britain,  whose  fathers  were  natural-bom  subjects  of 

Britain  at  the  time  of  the  birth  of  such  children,  should  be  held  to  be  natural-bom  subjects. 

By  13  Geo.  III.,  cap.  21,  the  same  privileges  were  communicated  to  the  children  of  fathers 

who,  in  virtue  of  the  former  statute,  were  to  be  deemed  natural-bom  subjects,  though  their 

mothers  were  aliens.     On  this  subject  reference  may  be  made  to  the  case   of  Shedden 

14  D.  p.  721.      ^-  Poiridk^  11th  March  1852,  affirmed  on  appeal,  where  it  was  held  that  the  children  of  na- 

1  Macq.  App.     tural-bom  subjects,  who,  under  4  Geo.  II.,  cap.  21,  are  to  be  considered  natural-bom  subjects 

p.  636.  of  this  kingdom,  must  have  been  legitimate /row  their  hirth^  and  not  merely  legitimated  by 

the  subsequent  marriage  of  their  parents  ;  for  to  be  within  that  Act,  the  child  must  be  bom 
to  a  British  father,  while  a  bastard  is  JUius  nuJllus. 
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Until  recently,  bastards  or  natural  children  were  incapable  of      PabtI. 
making  wills  ;  but  by  the  Stat.  6  &  7  Will.  IV.,  cap.  22,  such  persons    chap™  I. 
were,  on  the  grounds  of  justice,  humanity,  and  expediency,  empowered  Ihcapacitt  of 
to  dispose  of  their  moveable  estate  by  testament  or  last  will,  like  Bastajum. 
other  persona 

In  deeds  taken  to  or  granted  by  corporations,  or  trustees  for  so- 
cieties, it  is  essential  that  they  be  conformable  to  the  charter  or  other 
constitution  as  regards  the  competency  of  holding  the  subject,  and 
the  mode  of  vesting  and  disposing  of  it. 

2.  Subject-maUer  of  Deeds, — Having  thus  ascertained  the  descrip-  Deeds  by  or 
tion  of  persons  to  whom  the  law  has  denied  the  capacity  of  contraX  Z^"'^ 
ing,  or  has  given  it  under  certain  precautions  and  safeguards,  we  are 
in  a  situation  to  determine  whether  a  party  is,  or  is  not,  qualified  to 
be  the  grantor  or  grantee  in  a  deed ;  and  we  shall  now  proceed  to 
inquire  what  there  may  be  in  the  subject-matter  of  the  contract  to 
deprive  it  of  legal  force.  Every  obligation,  duly  contracted  by  parties 
possessing  powers  to  contract,  is  binding,  provided  the  subject-matter 
of  it  be  such  as  may  legally  be  contracted  about.  But  there  are  things 
with  which  the  law  does  not  permit  parties  to  deal  as  the  subject  of 
obligations  ;  and,  consequently,  it  denies  all  legal  effect  to  deeds 
granted  or  received  in  relation  to  such  matters. 

It  is  self-evident  that  no  valid  obligation  can  be  undertaken  or  Subject-mat- 
granted,  to  do  that  which  is  in  itself  naturally  impossible  ;  and  by  an  ^^^J^  m^ 
extension  of  this  principle — things  being  held  to  be  out  of  our  power,  contra  honos 
which  reason  or  law  forbids — ^no  one  can  validly  contract  to  do  that  *"^''^' 
which  is  immoral  or  unlawful.     It  is  to  be  held  as  settled,  therefore, 
that  no  deed  granted  for  a  cause  which  is  contra  bonos  mores,  will  be 
sustained.    Thus  a  bond  granted  as  the  price  of  prostitution  will  not 
receive  legal  effect ;  Hamilton  v.  De  Gares,  26th  June  1766.     This  M.  9471. 
case  shews  that  the  principle  is  not  to  be  extended  to  all  the  conse- 
quences of  the  turpis  causa,  on  account  of  which  the  deed  subject  to 
reduction  has  been  granted  ;  for  there  were  here  two  bonds,  one  to 
a  woman  who  liad  lived  in  adultery  with  the  grantor,  and  the  other 
to  her  daughter,  the  fruit  of  their  intercourse  ;  and  it  was  found,  that 
although  no  action  could  lie  upon  the  bond  granted  to  the  mother, 
that  given  to  the  daughter  was  not  liable  to  objection,  since  it  was 
not  only  not  unlawful  that  the  grantor  should  provide  for  his  own 
child,  but  he  was  under  a  moral  obligation  to  do  so.     In  the  case  of 
Hamilton  v.  Main,  3d  June  1823,  a  promissory  note  for  <f  60,  ad-  2  S.  356. 
mittedly  granted  in  part  as  the  price  of  prostitution,  was  held  to 
labour  under  vitium  reale,  and  to  be  therefore  incapable  of  forming  a 
ground  of  diligence  for  the  recovery  of  the  remainder  of  the  amount, 
alleged  to  be  compensation  for  board  and  lodgings.    Right  to  raise 
an  ordinary  action  for  such  balance  was,  however,  reserved.    And  in 
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M.  9491. 


Johnston  y.  M'Kenzie's  Executors,  4tk  December  1835,  it  was  beld  a 
relevant  ground  of  challenge  of  a  legacy  to  a  female,  that  it  had  been 
bequeathed  in  implement  of  an  illegal  agreement,  as  the  considera- 
tion of  her  entering  into  or  continuing  criminal  intercourse  with  the 
testator.  In  these  cases,  it  is  to  be  observed,  that  the  Court  refused 
to  interfere  to  give  effect  to  an  obligation  undertaken  ob  turpeni 
causanu  But  where  the  party  who  has  obtained  such  an  obligation 
has  succeeded  in  procuring  performance  of  it,  the  Court  will  not  order 
restitution.  This  distinction  was  taken  in  the  case  of  ii.  v.  B,j  26th  May 
1816.  There  a  party  had  granted  certain  advantageous  leases  to  his 
factor  for  behoof  of  B.  and  her  daughter.  Possession  had  been  held 
under  this  arrangement  for  a  period  of  fifteen  years,  when  the  party's 
heir  brought  a  reduction  on  the  ground  that  the  leases  had  been  granted 
ob  turpem  causam.  But  reduction  was  refused,  the  Court  recognising 
the  distinction  between  such  an  obligation,  where  action  is  brought  to 
compel  implement  thereof,  and  its  situation  where  the  action  is  brought 
to  be  restored  against  implement  which  has  already  taken  place.* 

By  the  Roman  Law,  the  pactum  super  hcereditate  viventis^  that  is, 
a  bargain  about  a  right  or  property  dependent  upon  the  life  of  an- 
other, was  accounted  contra  bonos  mores,  upon  the  principle,  no  doubt^ 
of  discountenancing  traffic  in  matters  which  confer  upon  the  pur- 
chaser a  direct  interest  in  the  death  of  another.  The  Law  of  England, 
although  it  does  not  entirely  repudiate  such  transactions,  regards 
them  with  a  jealous  eye,  and  gives  the  same  benefit  of  restitution  to 
the  seller  as  is  given  by  the  Law  of  Scotland  to  the  improvident  acta 
of  a  minor.  The  doctrine  of  the  English  Law  is  thus  expressed  by 
Lord  Thurlow  : — "  Although  the  owners  of  reversionary  interests  may 
"  competently  dispose  of  them,  yet,  there  is  a  policy  in  justice  pro- 
^^  tecting  the  person  who  has  the  expectancy,  and  reducing  him  to 
^*  the  situation  of  an  infant  against  the  effects  of  his  own  conduct"  . . . 
"  The  heir  of  a  family,  dealing  for  an  expectancy  in  that  family,  shall 
^'  be  distinguished  from  ordinary  cases,  and  an  unconscionable  bar- 
^  gain  made  with  him  shall  not  only  be  looked  upon  as  oppressive  in 
the  particular  instance,  and  therefore  avoided,  but  as  pernicious  in 
principle,  and  therefore  repressed/'  There  is  no  such  doctrine, 
however,  in  the  Law  of  Scotland,  which  has  not  adopted  the  maxim 
of  the  Civil  Law,  and  sales  of  reversionary  interests,  dependent  upon 
the  death  of  living  persons,  have  long  been  sustained  by  our  Courts  ; 
Aikenhead  v.  BoihweU,  6  th  July  1630.  In  that  case  it  was  found 
not  unlawful  for  a  party  to  sell  to  his  brother  all  the  gear  that  his 


u 


u 


*  The  price  of  prostitution  is,  however,  to  be  distinguisbed  from  a  compensation  for  ii^jarj 
abeadj  inflicted  ;  as,  where  a  bond  of  annuity  has  been  granted  as  a  voluntary  compensa- 
tion for  injury  done  by  a  past  illicit  connexion,  and  as  an  inducement  to  separate  instead  of 
an  inducement  to  oontimie  the  cohabitation.  See  BcWa  Princ.  i  37,  and  note  thereto;  and 
lUuetrations,  pp.  60,  61. 
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wife  should  inherit  by  her  father's  death.  In  Ragg  v.  Brown,  15  th  Part  L 
July  1 708,  a  disposition  by  an  heir,  conveying  his  hope  of  succession  CalmR  I 
during  the  life  of  tlie  nearest  heir,  was  objected  to,  on  the  ground  of  m.  94OT. 
the  Roman  Law,  as  inducing  votum  captandce  mortis  alienee,  but  was 
sustained  by  the  Court ;  and  the  like  judgment  was  given  in  the  re- 
cent case  o{  M^Kirdy  v.  Anstruther,  31st  May  1839.  Here  the  pur-  i  D.  855. 
suer  had  purchased  from  Sir  Windham  Carmichael  Anstruther  his 
contingent  reversionary  life-interest  as  heir  of  entail  to  certain  lands. 
At  the  date  of  the  purchase  Sir  John  Carmichael  Anstruther,  an 
infant,  was  alive,  and  in  possession  of  the  estate.  The  price  was 
£572,  and  the  rental  of  the  lands  dP600  per  annum.  Sir  John 
having  died  at  the  age  of  thirteen.  Sir  Windham  succeeded  him  as 
heir  of  entail,  and  instituted  an  action  of  reduction  of  the  sale  to 
M'Eirdy,  upon  the  ground  that  he  had  been  in  great  pecuniary  diffi- 
culties at  the  time,  and  that  the  price  was  grossly  inadequate  There 
being  no  facility  or  circumvention  affecting  the  bargain,  the  Court 
found  that  it  could  not  be  set  asida  Not  only  has  the  Court  thus 
supported  deeds  giving  effect  to  the  sale  of  reversionaiy  interests  de- 
pendent upon  lives,  but  it  has  in  repeated  instances  authorized  such 
transactions  to  be  gone  into  by  the  guardians  of  parties  who  had  great 
expectations,  but  were  in  the  meantime  in  necessitous  circumstances. 
The  possession  of  such  a  legal  resource  is  evidently  of  very  great 
moment  to  parties  so  circumstanced,  as  it  furnishes  a  means  of  pro- 
viding for  the  education,  and  in  some  instances  even  for  the  subsist- 
ence, of  those  whose  eventual  wealth  is  in  the  widest  contrast  to  their 
present  necessities.  You  will  find  examples  of  such  transactions 
being  authorized,  in  iPOruther,  l7th  February  1835  ;  in  Miller,  26th  13  a  509. 
November  1836  ;  and  also  in  Earl  of  Buchan,  16th  December  1837.  is  s.  239. 
These  were  all  cases  of  pupils,  heirs-presumptive  to  entailed  estates 
of  jeSOO,  £2000,  and  ^^6000  per  annum  respectively ;  but  all,  at  the 
date  of  the  application  to  the  Court,  destitute  of  the  means  of  sub- 
sistence and  education.  It  will  be  seen  from  the  Reports,  that  their 
guardians  were  authorized  to  insure  their  lives,  and  to  negotiate  loans 
by  way  of  an  immediate  advance  of  money,  or  by  an  annuity  during 
the  pupil's  life,  and  until  the  succession  should  open,  and  to  grant 
security  for  such  loans  over  the  rents  of  the  entailed  estates,  which 
should  accrue  after  the  pupil's  succession.  Nor  is  the  practice  of 
selling  or  impledging  reversionary  rights  limited  to  cases  of  that  de- 
scription. Such  rights  form  the  subject  of  daily  and  familiar  practice 
to  the  conveyancer. 

The  loss  or  gain  of  money  by  wager,  rewards  bargained  for  as  the  Oblioatioxs 
price  of  negotiating  a  marriage,  and  other  stipulations  connected  with  Waobbs,  and 
play  or  jest,  fall  under  the  title  of  sponsiones  ludicrm,  and  will  receive  g^"^" 
no  effect  from  Courts  of  Law,  which   were  instituted  to  enforce  and  Bohdb,  cAmror 
protect  rights  arising  out  of  serious  transactions,  and  will  leave  such  ""^^"^'^'^ 
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Part  I.      disputes  to  be  adjusted  upon  the  maxim,  mdior  est  conditio  possidentis. 
ChaptoiL    In^rtica  v.  RosSy  26tli  January  1787,  the  Court  refused  to  sustain 
M.  9523.  ^^  action  for  £50^  alleged  to  have  been  won  by  a  wager  respecting 

the  election  of  a  Member  of  Parliament,  and  the  judgment  was  affirmed 
M.  voce,  I^ie-    OD  appeal     And  ia  Gordon  v.  Campbdl,  17th  November  1804,  the 
AOT)^a*8^*^    Court  dismissed  an  action  founded  upon  a  formal  obligation  to  pay  a 
certain  sum  of  money  in  the  event  of  Government  Stock  attaining  a 
certain  price.    The  Statute  7  Geo.  IL  cap.  8,  is  not  referred  to  in  tlie 
report  of  this  case ;  but  it  annuls  all  wagers  and  contracts  in  the 
nature  of  wagers,  relating  to  the  price  of  the  public  securities.     The 
10  Dunlop,  646.  objection  otsponsio  ludicra  was  taken  in  Oraham  v.  PoUoky  5th  Febru- 
ary 1 848,  which  was  a  competition  in  a  multiplepoinding  for  a  picture 
won  at  a  coursing  match  ;  but  the  Court  held  that  objection  not  to 
apply  to  the  determination  of  a  patrimonial  right  dependent  on  the 
question,  which  of  the  two  claimants  had  that  interest  in  the  winning 
dog  which  entitled  him  to  the  prize,  although  they  would  not  have 
entertained  a  question  as  to  which  dog  had  won.     It  was  admitted 
that  a  particular  dog  was  the  winner ;  and  the  question  was,  whether 
A.,  who  said,  ^^  I  gave  R  a  ixiandate  to  run  my  dog  for  me,''  or  R,  who 
said,  '^  I  borrowed  the  dog  to  run  for  myself,"  was  entitled  to  the 
prize.    This  was  a  question  not  of  racing,  but  of  mandate  or  loan. 
Debts  ARismo      The  Act  9  Anne,  cap.  14,  declares,  that  all  notes,  bills,  bonds, 
OUT  OF  Gamimo  mortgages,  securities,  or  conveyances,  where  the  whole  or  any  part  of 
FORM  AH  ILLS-  tho  considoratiou  shall  be  for  what  is  won  by  gaming,  or  cards,  or  by 
It}'^^^^^'  betting  at  games,  shall  be  deemed  fraudulent  and  void,  and  of  none 

TIOH  FOB  AN  o  o^  »  ^         » 

oBLioATioB.      effect  to  all  intents  and  purposes  whatever.     There  is  an  example  of 
6  S.  818.  ^^^  application  of  this  statute  in  Ferrier  v.  Oraham* s  Trustees^  16th 

May  1828,  where  two  bonds  for  ^2000  each,  granted  for  a  gambliug 
debt,  were  found  nulL  It  is  also  fixed  by  this  case,  that  where  such 
bonds  are  made  over  to  an  assignee  in  good  faith,  there  is  an  implied 
warrandice  that  a  debt  exists  (ddntum  subesae),  upon  which  action 
will  be  maintained  at  the  instance  of  the  assignee  against  the  cedent 
for  restitution  of  the  price  paid. 

By  the  Scots  Act  1621,  cap.  14,  it  is  enacted,  that  if  one  shall  win 
more  than  100  merks  (£5,  lis.  Id.)  at  cards  or  dice  within  twenty- 
four  hours,  or  shall  gain  more  than  100  merks  by  wagers  upon  horse- 
races, the  surplus  shall  be  forfeited  to  the  Eirk-treasurer  in  Edinbmgh^ 
or  the  Eirk-Session  in  the  country,  for  the  benefit  of  the  poor  of  the 
parish  where  it  was  won.    This  statute  was  held  to  be  in  force  in 
M.  9522.         MaxweU  v.  Blair^  14th  July  1 774  ;  and  the  forfeited  money  was  found 
M.  10580.        to  belong  to  the  parish  where  the  bet  was  laid,  in  Kirk-Session  of  Dum- 
fries V.  Kirk-Sessions  of  Kirkcudbright  and  Kdton,  15th  June  1775. 
Where  the  objection  under  the  statute  of  Anne  applies  to  a  ground 
of  debt,  it  was  held,  in  consequence  of  the  nullity  imposed  by  that 
act,  to  import  a  vitium  reaie,  which  deprived  the  document  of  all 
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effect  eren  in  the  hands  of  third  parties  ignorant  of  the  circumstances      Part  I. 
under  which  it  was  granted.    So  action  was  refused  upon  a  bill  for    cbIvtkr  l 
£iOO,  accepted  in  payment  of  a  gambling  debt,  although  it  was  in 
the  hands  of  an  onerous  band  fide  holder,  not  cognizant  of  the  cir- 
eumstances  under  which  it  had  been  granted  ;  Hamilton  v.  Mussel^  lo  s.  549. 
18th  May  1832.    But  the  hardship  thus  imposed  upon  innocent  par- 
ties was  removed  by  5  &  6  Will.  IV.  cap.  41,  which  repeals  the  nullity 
attached  to  such  grounds  of  debt,  and  enacts  that  they  shall  only  be 
deemed  as  granted  for  an  illegal  consideration,  resenring  recourse  to 
the  party  who  pays  against  the  original  receiver  of  the  security. 

The  present  Bankrupt  Act,  2  ft  3  Vict  cap.  41,  aflfords  an  example  f  jj^^!;^  ^ 
of  viHum  reale  in  its  124th  section,  whereby  securities  granted  to  Bankrupt's 
facilitate  a  bankrupt's  discharge  are  declared  null  and  void.  m^!!^^'^  ^^ 

Another  example  of  vtHum  rtale  will  be  found  on  referring  to  the  Docuiaim  op 
statute  20  C^ea  II.  cap.  40,  which  denies  action  for  supplies  of  spiri-  ^"^k^ 
tuous  liquors  of  smaller  value  than  20s.    This  is  held  to  vitiate  a  Tipplixq  Act. 
ground  of  debt  for  such  furnishings  so  entirely,  that  action  cannot  be 
maintained  even  fior  an  amount  legally  contracted,  if  contained  in 
the  same  document ;  Maiiland  v.  RaUray,  14th  November  1848.         11  D.  71. 

It  is  unnecessary  any  longer  to  refer  to  the  statutes  for  repressing  Ubdry. 
Usury,  these  having  all  been  repealed  by  17  ft  18  Vict  cap.  90.  It 
is  now,  therefore,  lawful  to  exact  any  rate  of  interest  upon  which 
parties  may  agree.  But  it  is  important  to  observe  that  this  statute 
does  not  continue  the  provision  of  2  &  3  Vict  cap.  37,  whereby  any 
higher  claim  than  five  per  cent  was  excluded,  when  the  parties  had 
ooi  agreed  upon  a  different  rate.  It  would  now  appear  to  be  advis- 
able, if  not  necessary,  to  make  the  rate  of  interest  matter  of  special 
contract  in  eveiy  transaction.  This  statute  leaves  untouched  the 
law  as  to  pawnbrokers. 

By  the  Act  1$94,  cap.  216,  the  Lords  of  Session,  advocates,  clerks,  Burixa  op 
writers,  their  servants,  or  ether  members  of  the  College  of  Justice,  y^^'^p^w- 
or  inferior  judgments  within  the  reahn,  their  deputes,  clerks,  or  advo-  altt,  but  dors 
cates,  are  prohibited  to  purchase,  directly  or  indirectly,  lands  or  other 
property  dependent  in  controversy,  under  penalty  of  deprivation  of 
office.    It  has  been  fotmd  in  more  than  one  case  that  this  statute  is 
penal  only,  and  does  not  annul  the  rights  against  which  it  is  directed ; 
Purwea  v.  Keitk,  20th  December  1683  ;  HofM  v.  Earl  of  Home,  15th  m.  9600. 
December  1718.    It  is  necessary,  also,  in  order  to  bring  the  transac-  M-  ^^^• 
tion  within  the  operation  of  the  statute,  that  there  shall  be,  at  the 
date  of  the  purchasoi  an  action  in  dependence  in  relation  to  the  right 
acquired ;  and,  aHkough  the  purchase  of  property  under  litigation  is 
thus  prohibited,  that  has  not  been  held  to  affect  the  validity  of  a 
conveyance  of  the  subject  of  the  suit  to  the  agent  conducting  it, 
where  the  conveyance  was  not  absolute,  but  in  security  of  sums  laid 
out  for  the  party's  aliment  and  in  carrying  on  her  plea  \  Forbes  v. 


mot  annul  the 
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Part  I.      Bean,  SOth  July  1774.    It  may  be  regarded  as  a  favourable  indication 

Chaptob  I     generally  of  the  state  of  feeling  and  principle  in  the  legal  profession, 

5  Br.  Snpp.  530.  ^^^^  ^^"^  cases  of  this  description  have  occurred  ;  and  as  the  statute 

does  not  annul  the  transaction,  but  imposes  the  penalty  of  profes- 
sional deprivation,  it  may  perhaps  be  inferred  that  the  sanction  of 
the  act  has  not  been  the  less  operative  that  it  has  been  directed 
against  a  party's  status  rather  than  his  gain.  It  is  unnecessary  to 
say  a  word  in  dissuasion  of  transactions,  to  which  it  would  be  impos- 
sible to  give  the  slightest  countenance  without  opening  tbe  door  to 
great  fraud  and  abuse,  and  converting  the  members  of  an  honourable 
profession  into  selfish  speculators  in  the  rights  of  the  clients  whose 
interests  it  is  their  duty  to  protect 

Of  a  similar  character  is  the  pactum  de  quotd  litisy  a  bargain  by 
which  the  legal  adviser  is  to  participate  in  the  profitable  issue  of  the 
suit.  This  species  of  transaction  does  not  fall  under  the  Statute 
1594  just  referred  to,  but  it  is  prohibited  by  the  Common  Law ; 
Johnston  v.  Rome,  1st  February  1831.  Here  the  Court  refused  to 
give  effect  to  an  agreement  by  which  a  Law-agent  engaged  to  act 
gratuitously  if  unsuccessful,  but  stipulated,  in  the  event  of  success, 
for  one-half  of  the  land  to  be  vindicated.  At  the  same  time  the 
Court  reserved  his  claim  to  a  suitable  remuneration  for  his  troubla 
The  case  of  Bolden  v.  Fogo,  27th  February  1850,  affords  an  example 
of  the  pactum  de  quotd  litis.  An  English  solicitor,  for  a  large  pecu- 
niary consideration  in  the  event  of  success,  agreed  to  conduct  a  litiga- 
tion at  his  own  expense.  The  result  being  adverse,  he  sued  for  his 
business-account ;  and  when  the  agreement  was  produced,  as  barring 
his  claim  for  expenses,  he  pleaded  that  it  was  illegal  But  the  Court 
held  that,  as  the  professional  services  and  outlay  contained  in  the 
account  arose  under  the  agreement  alone,  the  pursuer  could  not  claim 
payment  on  the  footing  of  regular  professional  employment  incon- 
sistent with  that  agreement.  The  Court  were  also  of  opinion  that  a 
party,  having  entered  into  and  acted  upon  an  illegal  contract,  is  not 
entitled,  for  his  own  benefit,  to  plead  its  illegality.* 


Ihehtfnde 
qttotdUiU 

ILLBOAL. 


9  S.  364. 


12  D.  798. 


Gifts  fbox  *  It  is  an  established  mle  of  English  Law,  "  that  an  attorney  shall  not  take  from  his 

Clibsit  to  *'  client  a  gift  or  reward  while  standing  in  that  relation,  the  connexion  between  them  subsist- 

Agent.  «  jgg  ^^h  the  influence  attending  it,  though  the  transaction  may  be  as  righteous  as  ever 

"  was  carried  on ;  that  the  connexion  must,  as  in  the  instance  of  guardian  and  ward,  be  hand 

**Jide  dissolved,  before  the  agent  can  take  anythiDg  beyond  his  regular  fees ;"  jper  Lord  Eldon 

18  Vesey.  301.   in  Montesquieu  y.  Sandys^  11th  November  1811.    The  same  judge  states  the  mle  as  resting 

upon  this  great  principle,  viz.,  "  The  danger  from  the  influence  of  attorneys  or  counsel  over 

"  clients,  while  having  the  care  of  their  property ;  and  whatever  mischief  may  arise  in  parti- 

"  cular  cases,  the  law,  with  the  view  of  preventing  further  mischief^  says  they  shall  take  no 

"  benefit  derived  under  such  circumstances ;"  Wood  v.  DowneSj  2d  July  1811.    Lord  Thus- 

LOW,  in  MUlt  V.  MiddUton^  15th  July  1784,  remarks : — "  In  the  case  of  attorneys,  it  is  per- 

"  fectly  well  known  that  an  attorney  cannot  take  a  gift  while  the  client  is  in  his  hands,  nor 

"  instead  of  his  bill.    And  there  would  be  no  bounds  to  the  crushing  influence  of  the  power 

"  of  an  attorney,  who  has  the  nffiurs  of  a  man  in  his  bands,  if  it  was  not  so.    But  once 


18  Vesey.  120. 
1  Cox,  112. 
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Upon  tlie  same  principles,  which  gave  rise  to  the  act  against  the       Par  l 
purchase  of  suits,  and  to  the  law  of  usage  against  the  pactum  de    CbIpwb  i 
^ot&  litia,  contracts  are  voidable  which  create  extraordinary  interests  Cotttmow 
in  the  profits  of  litigation.     Every  agent  has  necessarily  an  interest  "hich  oauia 
in  the  profits  of  the  business  wliich  he  conducta     The  risk  of  abuse  !!^?^^^i^!l^ 
from  this  source  has  its  preventive  in  the  character  of  professional '"  '^fn  or 
men — in  their  intelligent  perception  that  their  reputation,  as  well  ha  pacta  iiUcUa. 
the  security  and  success  of  their  practice,  depends  infinitely  more 
upon  their  acting  well  as  disinterested  advisers,  than  as  agents  of 
litigation.     The  law,  therefore,  discountenances  all  arrangements  of 
which  the  effect  is  inconsistent  with  that  salutary  state  of  feelings 
and  relations  ;  and,  accordingly,  contracts  for  securing  the  profits  of 
legal  proceedings  to  parties  who  do  not  conduct  them  will  be  an- 
nulled   Thus,  in  Bras'ie  v.  M'Kinnon,  9th  March  1820,  it  was  found  F.  c. 
illegal  for  an  agent  before  the  Supreme  Court  to  receive  the  fees  of 
pleadings  for  his  clients  in  the  inferior  Courts  drawn  by  himiaelf  under 
an  arrangement  with  a  solicitor  in  the  inferior  Courts, — the  opinion 
of  the  Judges  being,  that  it  was  improper  for  an  agent  in  the  Court 
of  Session  to  make  profit  of  the  proceedings  before  an  inferior  Court ; 
and  that  it  was  improper  for  a  solicitor  before  an  inferior  Court  to 
enter  into  an  arrangement  by  which  papers  to  be  given  into  Court  by 
him  were  to  be  drawn  by  others,  though  he  was  bound  to  certify  that 
th^  were  drawn  by  himself     And  in  A.  B.  v.  0.  D.,  12Lh  May  1832,  lo  s.  SZ3. 
a  writer  in  Glasgow,  having  made  pecuniary  advances  to  enable  a 
party  to  become  an  ^ent  in  the  Supreme  Court,  and  to  make  dis- 
bursements in  conducting  business,  and  having  stipulated  for  a  share 
of  the  profits  of  the  Edinburgh  business,  and  that  the  agreement 
should  be  kept  secret,  the  Court  refused  to  sustain  an  action  upon 
the  contract,  the  Lord  Justice-Clerk  (Botle)  remarking : — "  One  im- 
"  portant  part  of  the  duty  of  an  agent  frequently  is  to  advise  his 
"  client  not  to  go  on  with  an  action  ;  but,  if  a  compact  is  entered 
"  into  of  the  nature  of  that  before  us,  the  agents  become  so  inte- 

"  extricate  h[m,  and  it  may  be  otbetwiie."    tiue  also  Tbinnm  v.  Judge,  25tli  June  1855.    In  19  Eng.  Jniiat, 

Scotland,  the  puint  wna  lately  raised  in  tho  caae  of  i^V  Windham  CamticAael  Atulrulker  v.  &63. 

WiOU,  3ltt  Janoaiy  1856.    In  that  case,  Anslruther,  wbilD  his  accounts  were  jet  unBetllod,  '^  ^-  *^^ 

entered  into  an  agreement  nitb  hie  agent,  ichcreb;  b«  agreed  to  assign  tbHous  policies  of 

inntrance  in  favour  of  the  latter  in  secorit;  of  a  sum  of  £7000,  coDsialing  of  £3700,  being  Iho 

■nmuntorhis  basineai-accannte,  £2300,  being  an  advance  of  caab,  and  £1000,  of  vhicb  sum 

"  the  s«d  Sir  W.  C.  Anstralber  agrees  to  make  a  girt  to  the  said  J.  F.  Wilkie,  as  a  rowsrd  fur 

"  the  eitra  trouble  which  he  has  had  with  the  business  of  the  said  SirW.  C.  Anslruther,  as 

"  «ell  aa  for  the  lealoiiB  nianlter  in  which  he  bsa  conducted  the  same  ;  and  which  sum  is  over 

*  and  abore  and  eicluaive  of  the  said  biuinesa-Bccouata."    Anatnither  having  brought  a  ro- 

dodioD  of  thii  agreement  in  no  far  aa  it  related  to  the  gift  of  £1000,  the  Court  reduced  it,  as 

Dot  binding  on  the  pnraaer  in  lie  dreunutanea  of  the  eaie.    But  a  strong  opinion  was 

aqmaaed  from  the  Bench,  that  aocb  an  obligation  by  a  client  in  favour  of  hie  agent,  while 

•ceoiintabetir«en  then  are  mtaettled,  is,  by  the  Law  of  6cotlaDtl,tpw  jure  null,  irrcapective 

ottbe  ciitomatuicea  in  which  it  maj  be  granted. 
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Past  I.      "  rested  in  the  profits  of  litigation,  that  the  interests  of  the  client 
CflAFTOi  I.    "  would  most  indubitably  be  set  at  nought" 


A  raMov  iH  A      "VVe  may  notice  here  the  disqualification  affecting  persons  occupying 

TBmrr  gavvot 


offices  of  trust,  which  excludes  them  from  acquiring  a  personal  inte- 


BB  avdor  t»     ^^^  jn  f}^^  subject  of  the  trust    This  principle  applies  generally  to 

every  trustee  or  officer  holding  a  position  of  trust    Thus  the  com- 

PuRCB^  OF  QjQji  agent  in  a  process  of  ranking  and  sale  is  disqualified  from  pur^ 
ttbtTbustee.  chasing  the  estate ;  York  BuUdinga  Co.  v.  Mack&rune,  8th  March 
M  isle?  and  ^*^^^»  **  reversed  on  appeal,  13th  May  1796.  The  commissioner  upon 
3  Patdn*8  App.  a  bankrupt  estate  may  not  purchase  the  sequestrated  property;  ifoc- 

h^i^cLes.  ^^^^  ^'  ^crf»^*^>  ^^^  March  1817.     And  the  rule  extends  to  all 

F.  C.  whose  position  imposes  upon  them  a  duty  on  behalf  of  the  vendor, 

with  which  it  is  inconsistent  that  they  should  acquire  an  interest  as 

15  D.  845.  purchasers  -^  see  the  case  of  Thorbum  v.  Martin,  <£rc.,  8th  July 
1853.  There  debts  due  to  a  bank,  having  been  purchased  by  one  of 
the  directors  appointed  to  superintend  the  sale  of  the  outstanding 
debts,  and  who  was  also  law-agent  of  the  bank,  the  sale  was  reduced. 
But  the  rule  is  not  pushed  so  far  as  to  exclude  from  purchasing  all 
who  have  been  concerned  with  the  business,  provided  their  connexion 
has  not  been  of  an  intimate  natura  Accordingly,  the  signing  of 
formal  petitions  relative  to  a  sale  was  found  not  to  incapacitate  the 

2  Shaw  App.  1.  subscribing  counsel  from  becoming  purchaser ;  Wemyss  v.  Mowb^ 
gamer j/y  25th  February  1824.  It  is  also  to  be  observed  that  this 
disqualification  does  not  impart  the  character  of  nullity  to  the  trans- 
action. It  gives  an  equitable  right  of  challenge  to  the  party  inte- 
rested to  challenge.  So  the  purchase  by  a  trustee  is  not  absolutely 
void ;  it  is  only  voidable.    From  this  it  follows  that  third  parties, 

*  The  rule  laid  down  in  the  text  is  thna  expressed  in  the  Roman  Law : — '*  T\itor  rem 
"  pupUli  emere  n&n  potest ;  idemque  porriffendum  eet  ad  nrntUOf  id  eat,  ad  ^uratoreit  pro- 

8  D.  400.  "  ewratoreSf  et  qui  negotia  aUena  gerunt**    It  is  (nrther  illqstrated  hy  the  cases  of  Ikghr  r. 

1  M'Queeu*s       Watson,  20th  January  1846,  and  Aberdeen  EaUway  Company  v.  Blaikie,  20th  Joly  1854. 

App.  461.  In  the  former  case  it  was  laid  down,  that  a  creditor,  holding  a  hond  and  disposition  in  secu- 

rity, with  a  power  of  sale,  is  in  a  situation  analagous  to  that  of  a  trustee.  In  the  exercise  of 
the  power  of  sale,  he  acts  not  for  his  own  benefit  only,  but  for  behoof  of  all  conoemed— of  the 
other  creditors,  where  there  are  any,  and  of  the  debtor  himself,  who  has  the  resulting  interest. 
The  Court,  therefore,  held  that,  being  a  trustee,  he  conM  not  legally  purchase  the  property 
over  which  he  had  the  power  of  sale.  In  the  latter  case,  the  House  op  Lobds  decided  that 
a  contract  for  furnishing  iron  railway  chairs,  entered  into  between  the  Railway  Compsny  asd 
one  of  their  directors,  was  void,  and  could  not  be  enforced  against  the  company.  It  wa«  laid 
down,  as  a  rule  of  uniTersal  application,  that  trustees  cannot  enter  into  oootracts  in  which 
their  own  interests  conflict  with  those  of  their  constituents ;  that  this  principle  is  so  strict, 
that  no  inTestigation  can  be  allowed  into  the  fairness  or  unfidmess  of  the  transaction — 
Blaikie  was  bound  to  make  the  best  possible  bargain  for  the  company ;  while  his  personal 
interest  as  a  member  of  the  firm  contracting  with  the  company,  would  lead  him  in  an  entirely 
opposite  direction  ;  that  directors  have  duties  to  discharge  which  are  of  a  fiduciary  nature ; 
and  any  contract  in  which  a  director  is  interested,  entered  into  with  the  company,  must, 
therefore,  be  void ;  and  that  it  makes  no  difference  whether  the  case  is  that  of  a  sole  trustee, 
or  manager,  or  one  of  a  body  of  directors. 
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derinng  right  from  the  person  liable  to  the  objection,  are  not  affected,      i****  I. 
if  not  cognisant  of  It;  and  he  wbo  might  challenge  the  right  is  barred    cum>  L 
from  doing  bo,  if  by  hia  conduct  he  shall  approve  and  homologate  the 
transaction.    Those  points  are  all  illustrated  by  Frtuer  t.  Hankey  <£  9  D.  4is. 
Co.,  13th  Jannary  1647.    But,  although  the  purchase  of  an  estate  by  a 
tmsteo  was  here  snstaiiied,  on  account  of  distinct  and  long-continued 
acts  of  homol^ation  by  the  party  interested  to  challenge  it,  the  very 
circumstance  that  such  a  challenge  was  brought  thirty-nine  years  after 
the  date  of  the  purchase,  affords  a  strong  argument  to  professional  men 
to  discoonge  such  transactions  alike  by  their  advice  and  their  example. 

An  example  of  the  incompetency  of  a  contract  opposed  to  Statu-  Dnns  ntrjiuD 
toiy  Law,  is  afforded  by  the  invalidity  of  an  agreement  by  a  tollkeeper  ^^^^'*'' 
to  accept  of  less  than  the  full  toll,  such  arrangements  being  declared  ud  Cnarom 
unlawful  by  the  General  Turnpike  Act ;  Balfour  v.  Sharp,  26th  June  a^J^*^ 
1833.    And  all  deeds  in  relation  to  transactions  for  evading  the  11  8.784. 
cnstoms'  and  excise  duties  are  null    Therefore,  in  CattUey  v.  Jft<^>ert-  u,  9550. 
son,  1 1th  February  1790,  the  Court  refused  to  sustain  a  suit  at  the 
instanee  of  a  British  subject,  living  in  Rotterdam,  for  the  price  of 
smuggled  goods ;   and  in  Niab^a  Crediiorg  V.  Robertson,  January  u.  qsm. 
1791,  an  heritable  bond,  which  had  been  granted  for  the  price  of 
smuggled  goods,  was  reduced  after  having  been  assigned  to  a  third 
party.     Other  cases   are  given  in  the  Dictionary  under  the  head 
Paotum  iLLlcmni,  aeotion  13. 

Another  class  of  cases  falling  under  this  head,  is  the  very  import-  Ptidma  HUei- 
ant  one  relating  to  the  appointments  and  remuneration  of  Public  ^  t"^ '" 
Officers.     These  are  servants  engaged  on  behalf  of  the  public  to  per-  hlktx  holdimq 
form  certain  duties,  and  having  a  provision  made  for  their  support  0^^'" 
and  remuneration  in  the  discharge  of  such  duties,  either  from  the 
public  pnrse,  or  from  some  other  defined  source  rendered  available 
by  public  authority.    As  the  efficient  discharge  of  the  duties  of  such 
officers  is  necessarily  dependent  upon  their  enjoyment  of  the  means 
of  living  provided  as  their  official  remuneration,  the  public  exigency 
requires  that  their  salaries  shall  not  be  diverted  to  other  purposes ; 
and  that  the  appointment  of  such  officers  shall  not  in  any  respect  be 
made  subservient  to  the  promotion  of  private  interests,  which  may 
interfere  or  conflict  with  the  proper  discharge  of  the  public  function. 
In  conformity  with  this  general  principle,  it  has  been  found  incom- 
petent for  the  Heritors  and  Minister,  in  electing  a  Parochial  School-  Scboolhabter. 
master,  to  stipulate  that  he  shall  hold  the  office  during  their  pleasure, 
becwisea  Parochial  Schoolmaster  is  bylaw  a  public  officer,  and  holds 
his  office  ad  vitam  avi  aiipam ;  Duff  v.  Grant,  20th  Februaiy  1 799.  H.  9676. 
This  applies,  however,  only  to  Parochial  Schoolmasters ;  and  there  is 
no  m^  presumption  of  permaQeaoy  in  the  appointment  of  other 
Agua,  certain  periods  having  been  fixed  by  law,  at  which 
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the  stipends  of  Ministers  may  be  augmented,  the  Courts  will  not 
recognise  private  agreements  controlling  the  effect  of  the  statutes ; 
and,  therefore,  an  agreement  not  to  apply  for  an  augmentation  dur- 
ing an  incumbency  was  held  not  to  be  binding  ;  Earl  of  KMie  and 
others,  9th  March  1803.  Upon  the  principle  just  stated,  and  upon 
the  authority  of  the  case  of  Paul,  to  be  presently  referred  to,  it  may 
now  be  regarded  by  the  Conveyancer  as  in  the  highest  degree  ques- 
tionable, whether  a  public  officer  can  assign  or  impledge  his  salary. 
The  condition  of  the  law  upon  this  point  has  never  been  satisfactorily 
ascertained,  although  there  are  both  dicixi,  and  decisions,  from  which 
the  invalidity  of  such  conveyances  is  plainly  deducible.  It  is 
stated  by  Erskine,  that  offices  of  trust,  conferred  during  pleasure  or 
for  life,  upon  personal  regard,  cannot  be  apprised  or  adjudged ;  and 
that  the  Kings'  pensions  are  not  arrestable,  because  they  are  alimen- 
tary ;  and,  indeed,  that  all  salaries  annexed  to  offices,  in  so  far  as 
they  amount  to  no  more  than  a  reasonable  allowance  for  the  decent 
support  of  those  who  are  named  to  them,  though  they  be  granted  by 
subjects,  ought,  upon  the  same  ground,  to  be  accounted  alimentary. 
In  the  case  of  Wilson  v.  Falconer,  7th  December  1759,  it  was  found 
incompetent  to  adjudge  the  office  of  Keeper  of  the  register  of  sasines, 
although  Lord  Kames  in  very  confident  terms  challenges  the  deci- 
sion, and  draws  a  distinction  between  offices  in  which  there  is  a 
power  of  deputation,  of  which  he  conceives  the  emoluments  to  be 
subject  to  adjudication,  and  offices  where  there  is  no  power  of  depu- 
tation, as  in  the  case  of  the  Supreme  Judges,  which  he  holds  not 
adjudgeable.  In  the  case  of  Thomson  v.  Dove,  16th  February  1811, 
we  find  an  excerpt  from  the  Lord  Chancellor's  speech  in  deciding  the 
earlier  case  of  Anstruther  v.  Miller,  25th  February  1802.  The  ques- 
tion in  Anstruther*s  case  was  the  legality  of  the  sale  of  the  office  of 
Clerk  of  the  bills,  and  the  sale  was  condemned  upon  principles 
which  clearly  strike  at  every  transaction  tending  to  curtail  a  public 
officer's  legal  provisions.  In  the  case  of  Thomson,  certain  members 
of  the  Town  Council  of  Edinburgh,  in  electing  a  joint-keeper  of  the 
Parliament-House,  imposed  upon  him  an  obligation  to  pay  an  an- 
nuity to  another  candidate,  and  this  was  found  to  be  pactum  illicitum, 
Lord-President  Blair  pointing  out  the  evils  which  would  result,  were 
such  a  practice  permitted  in  the  case  of  a  body  exercising  patronage 
so  extensive  as  is  enjoyed  by  the  Corporation  of  this  city ;  and  in 
the  case  of  Gardner  v.  Orant,  11th  March  1835,  an  agreement  by  a 
Macer  of  the  Court  of  Session,  that  he  should,  besides  an  annual 
payment  in  use  to  be  made  to  the  patron  of  the  office,  pay  also  an 
annuity  to  the  person  who  procured  the  appointment  for  him,  was 
found  null,  some  of  the  judges  holding  it  to  be  pactum  illicitum,  and 
others  conceiving  that  an  inadequate  allowance  was  left  to  the  Macer 
to  secure  the  discharge  of  his  dutiea     In  the  sequel  of  that  case. 
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Bruce  Y.  Orant,  27th  February  1839,  it  was  round  incompetent  for       Purl, 
the  patron  to  reduce  the  presentation  to  the  macership,  upon  the    „  '~~^ . 
ground  of  non-implement  of  the  illegal  stipulation.     But,  notwith- 1  d.  oss. 
standing  ttieso  decisions,  it  was  not  held  to  be  settled  law,  that  a 
public  officer  might  not  assign  the  emoluments  of  his  office,  and  such 
assignments  did  actually  occur ;  while  the  Court  of  Session  was  also 
in   the   constant   practice,   in   processes  of  cesno  bonomm  at  the 
instance  of  public  officers,  to  require  the  allocation  of  a  portion  of 
their  emoluments  as  a  fund  for  the  payment  of  their  creditors.     In 
the  case  of  Scott,  25th  January  1817,  reported  under  date  11th  F.  c.  (root- 
March  1818,  a  minister,  having  obtained  the  bene6t  of  cessio,  was  ""*'■' 
ordained  to  assign  to  his  creditors  ^75  a-year  of  his  stipend,  which 
amounted  in  all  to  £\5i);  and  this  was  affirmed  on  appeal,  5th  iSh.  App.363. 
Karch  1823.    Very  important  observations,  however,  fell  from  the 
Lord  Chancellor,   when  the  case  of  Paul  v.  Hill,  15th   November  l  D.  37. 
1838,  was  considered  upon  appeal  in  the  House  of  Lorda     In  that  2Bob.App.S!4. 
case,  in  apparent  inconsistency  with  the  case  of  Wilson,  it  had  been 
held  by  the  Court  of  Session,  that  the  emoluments  of  the  office  of  the 
Keeper  of  a  register  of  sasines  were  carried  by  a  general  clause  in  a 
trust-deed  of  the  party  conveying  his  whole  eflects  for  behoof  of 
creditors.     But  the  House  of  Lords  reversed  the  decision ;  and, 
although  this  was  done  upon  the  principle  that  such  a  general  clause 
could  not  be  held  to  include  the  future  fees  of  a  public  officer,  the 
Lord  Cliancellor  made  very  pointed  remarks,  impugning  the  com- 
petency of  assigning  the  future  emoluments  of  the  office  in  question. 
He  pointed  out  that  such  an  assignment  would  be  illegal  and  void  in 
England  upon  principles  of  public  policy,  which  principles,  he  ob- 
served, were  also,  upon  the  authority  of  Erskine,  to  be  found  in  the 
law  of  Scotland  ;  and  his  Lordship  expressed  a  hope  that  his  observa- 
tions would  secure  attention  to  the  point,  if  it  should  afterwards 
arise  for  decision.     In  this  state  of  the  law,  therefore,  a  Conveyancer 
could  not,  without  incurring  the  hazard  of  personal  responsibility, 
advise  the  assignment  of  the  emoluments  of  a  public  office  as  a  com- 
petent security  which  the  law  would  sanction. 

In  consistency  with  the  principle  already  illustrated,  effect  has 
been  refused  to  an  agreement  between  two  public  officers,  whereby 
one  of  them  undertook  to  discharge  the  duties  of  both  ;  ilason  v.  7  D.  160. 
Wilson,  28th  Hovember  1844.     In  the  case  of  Henderson  v.  Mackay,  ii  S,  va,. 
30th  December   1832,   the  Court   refused  action   upon  a  contract 
between  a  law-agent  and  a  Messenger-at-arms,  whereby  the  messen-  Mewemoebat- 
ger  engaged  to  exercise  his  functions  for  a  salary  under  the  agent,    ""■' 
who  was  to  receive  the  fees,  such  an  agreement  being  held  incon- 
sistent with  the  statrm  of  a  messenger-at-arms  as  a  public  officer. 

Other  instances  of  pactum  tUtctfum,  to  which  the  law  will  give  no 
countenance,  are  cases  of  bribery ;  and  so  a  bond  for  an  annuity, 
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Pakt  L  given  as  a  consideration  for  securing  a  vote  for  a  Member  of  Parlia- 
ChIptoi  I.  ™«^*>  ^*^8  ^6^^  void,  in  GUn  v.  Dundas,  16th  January  1822.  Nor 
A  BuBB  18  AH  will  support  be  given  to  simoniacal  pactions,  by  which  the  office  of 
mdiebatioh"  *^^  ^^  y  ministry  is  given  in  consideration,  wholly  or  in  part,  of 
1  S.  234.  secular  stipulations.  The  Court,  therefore,  refused  to  sustain  an 
Sdcohiacal  action  upon  an  obligation  for  an  annuity  of  «£20,  granted  by  the 
PAOTioss  iLLB-  p|.^gentee's  father  as  a  part  consideration  for  a  presentation  to  a 
M.  9680.  living  ;  Maxweli  v.  Earl  o/OaUoway,  19th  January  1775. 
IMF088XBLB  If  a  dood  is  dependent  upon  a  condition  impossible  of  fulfilment, 

ErekfliS!  "*    ^^  ^^  '^^^'^  except  in  testaments  and  legacies,  and  even  in  deeds  inter 
s,  85.  vivos,  when  the  grantor  lies  under  a  natural  tie  to  execute  them.     In 

these  excepted  cases,  the  condition  will  be  held  pro  non  aoripto,  and 
the  deed  will  receive  the  same  efiect  as  if  it  had  been  granted  with- 
out the  insertion  of  such  a  stipulation. 
EfptotofCoit-     There  is  one  species  of  condition  which  has  been  viewed  with  con- 
DraoMs  »  n-  aiderable  diversity  of  opinion  at  difierent  periods — stipulations,  viz., 
Habbiaoi.       whereby  legacies  or  provisions  are  granted  upon  condition  that  the 
grantee  shall  not  marry  a  particular  person,  or  shall  marry  only  with 
the  consent  of  persons  named  by  the  grantor.     The  opinion  of  Lord 
i.  3,  7.  Stair  is,  that  when  parents  give  bonds  to  children  on  such  a  condi- 

tion, the  "  bonds  are  valid,  and  the  condition  is  void,  as  against  the 
freedom  of  marriage,  which  the  natural  affection  of  parents  obliges 
them  not  to  violata     But  if  such  a  condition  be  imposed  by  any 
other,  who  hath  no  natural  obligation,  the  condition  is  valid." 
)ii.  3, 85.  Erskine,  again,  states  the  law  in  conformity  with  the  course  of  deci- 

sions at  the  period  when  he  wrote,  whereby  no  greater  force  was 
allowed  to  conditions  of  this  sort  than  to  the  Judge  appeared  proper ; 
and  even  in  the  case  of  provisions,  made  (with  the  condition  referred 
to)  by  strangers  under  no  natural  obligation,  the  ancient  practice  of 
strict  adherence  to  such  condition  had  been  departed  from  in  Erskine's 
time,  and  the  effect  given  to  the  stipulation,  in  this  case,  also,  was 
dependent  upon  the  Judge's  opinion  whether  or  not  consent  to  the  mar- 
riage was  withheld  upon  reasonable  grounds.  In  illustration  of  the 
opinions  now  cited  reference  may  be  made  to  the  following  cases ; 
M.  2964.  Hume  V.  her  Tenants,  16th  December  1629.    Here  a  tack  was  declared 

null,  if  the  tenant's  daughter  should  marry  without  the  landlord's  con- 
sent ;  and,  although  he  lived  some  years  after  her  marriage  without 
expressing  disapproval  thereof,  the  tack  was  annulled  in  the  absence 
of  his  express  consent  This  case  affords,  no  doubt,  a  picture  of  rela- 
tions which  subsisted  under  feudal  usages,  but  which  have  now  entirely 
disappeared,  and  it  may  justly  be  doubted  whether  any  effect  would 
now  be  given  to  a  stipulation  of  this  kind  in  such  circumstances.  In 
M.  2965.  Gordon  v.  The  Laird  ofLeyes,  8th  January  1663,  a  bond  to  a  daugh- 

ter, under  the  condition  that  she  should  marry  with  the  consent  of  a 
person  specified,  was  held  good  although  she  married  without  the 
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required  oonfleni,  and  the  condition  treated  pro  non  scripto.    In      Par  I. 
JBiM^n  y.  Buchanan^  7th  July  1710,  the  parties  required  by  the    Cnj^imL 
Either  to  consent  expressly  dissented ;  but  the  Lords,  being  of  opinion  M.  2972. 
that  their  dissent  was  groundless,  decerned  for  the  provision  in  ques- 
tion, stating,  however,  that  if  she  had  married  a  turpis  persona^  or 
with  great  disparity,  they  would  have  taken  that  into  consideration. 
The  tendency  of  the  later  decisions,  however,  has  not  been  to  con- 
firm  the  relaxation  of  such  conditions,  upon  which  Mr.  Erskine's 
doctrine  is  founded,  but  rather  to  give  effect  to  them,  not  only  where 
stipulated  by  strangers  lying  under  no  obligations  to  make  the  pro- 
vision, but  also,  except  in  very  special  circumstances,  in  the  case  of 
a  provision  flowing  from  a  parent,  in  so  far  as  such  provision  exceeds 
the  amount  of  the  child's  legal  claims.     In  Douglas  v.  Douglas's  m.  2985. 
Trustees^  7th  Februaiy  1 792,  a  declaration  contained  in  a  codicil  to 
a  settlement,  that  if  the  testator's  daughter  had  already  married  a 
certain  person,  she  should  not  derive  any  benefit  from  his  settlement, 
was  held  by  the  Court  of  Session  to  be  inefiectual,  although  the  mar- 
riage refeired  to  had  taken  place ;  but  this  decision  was  reversed 
upon  appeal  by  the  House  of  Lords,  and  the  condition  thus  received 
legal  effect ;  and  in  the  case  of  Hay  v.  Wood,  27th  November  1781,  m.  2932. 
a  condition  that,  in  case  a  daughter  should  marry  without  her  father's 
consent,  a  bond  of  provision  should  be  void,  received  full  effect.     In 
a  recent  case,  the  right  of  the  disponee  of  an  estate  was  made  void 
in  the  event  of  her  marrying  without  the  approbation  of  the  dispo- 
ner's  trustees  first  had  and  obtained.     The  disponee  having  married 
without  asking  for  the  consent  of  the  trustees,  their  approbation, 
given  afler  the  marriage,  was  held  to  obviate  the  forfeiture  ;  WeU- 13  D.  1211. 
wood's  Trustees  v.  Boswell,  21st  June  I80I.     In  Reid  v.  Coates,  5th  F.  C. 
March  1813,  a  settlement  had  been  made  by  an  uncle  upon  his 
nephew,  with  the  condition  that  he  should  not  reside  with  his  mother 
or  any  of  her  relations,  nor  should  she  reside  with  him.     The  legatee 
objected  to  this  as  a  hssio  pietatis,  absurd  in  itself,  and  contrary  to 
law  and  morality,  and  which  it  was  impossible  for  him  to  obey  with- 
out violating  the  established  order  of  nature.   But  the  Court  declined 
to  exempt  him  from  the  performance  of  the  condition.     Here  the  be- 
quest was  made  by  an  uncle,  a  party  under  no  legal  obligation  to 
provide  for  the  nephew.     But  where  a  provision  has  been  made  by  a 
father  for  his  child,  with  a  condition  that  she  should  cease  to  reside 
with  her  mother,  who  was  of  irreproachable  character,  the  condition 
was  considered  to  be  deariy  con^a  bonos  mores,  and  was  held  jpro  non 
SGripio  ;  Fraser  v.  Boss,  18th  July  1849.     The  provision  in  this  case  11  D.  1466. 
exceeded  the  sum  to  which  the  daughter  was  entitled  ex  lege  ;  but  the 
attempt  to  exclude  a  daughter  from  the  society  and  counsel  of  a  blame* 
less  and  exemplary  mother,  was  justly  looked  upon  by  the  Court  as  an 
outrage  upon  morality  altogether  intolerable  on  the  part  of  a  father. 
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The  next  class  of  obligations  under  this  head  are  those  which  im- 
pose undue  restraints  upon  personal  liberty.  These  are  no  doubt  of 
improbable  occurrence  now ;  and  it  is  only  necessary  to  point  out  the 
authorities  for  holding  that  they  are  not  binding  in  law.  According 
to  Erskine,  marriage,  and  the  liberty  of  the  subject,  are  favourites  of 
the  law.  In  the  case  of  Caprington  v.  Geddew,  24th  March  1632,  a 
bond  by  a  party  engaging  to  serve  another  all  his  life,  was  found 
lawful  and  sustained  ;  but  there  is  no  likelihood  that  such  a  doctrine 
would  now  be  countenanced.  In  the  earlier  case  of  Wedderbum  v. 
Monorguriy  6th  March  1612,  a  contract,  whereby  a  party  subjected 
himself  to  perpetual  banishment,  was  not  sustained ;  and  in  Allan 
and  Meams  v.  Skene,  December  1 728,  fishermen  having  bound  them- 
selves for  fifty-seven  years  to  be  as  adscriptitii  or  viUani,  astricted 
continually  to  their  respective  boats,  so  that  none  of  them  during 
that  time  could  remove  from  Johnshaven,  or  even  from  one  boat  to 
another,  was  reduced  as  too  great  a  restraint  upon  natural  liberty. 

We  may  refer  here  to  the  former  condition  of  Colliers  and  Salters, 
who,  by  the  law  itself,  without  any  paction,  were  bound  by  merely 
entering  upon  work  in  a  colliery  or  salt  manufactory,  to  peipetual 
service  in  it  By  the  Act  15  Geo.  III.,  cap.  28,  this  bondage  was  re- 
laxed from  and  after  Jst  July  1775 — an  object  which  was  more  effec- 
tually accomplished  by  the  subsequent  Statute  of  39  Geo.  IIL,  cap. 
56,  passed  in  the  year  1799  ;  and  such  workmen  have  now  the  same 
rights  and  freedom  with  respect  to  their  service  which  the  law  accords 
to  others. 

The  repugnance  of  the  law  to  restraints  upon  personal  liberty  does 
not  extend  to  such  restrictions  as  persons  may,  for  adequate  con- 
sideration, reasonably  impose  upon  themselves,  with  regard  to  the 
practice  of  their  trades,  or  otherwise.  Thus  in  Stalker  v.  Carmichad^ 
15th  January  1 735,  a  stipulation  in  a  contract  between  two  booksellers, 
that,  if  at  the  end  of  three  years  either  of  them  should  refuse  to  renew 
the  contract,  he  should  be  debarred  from  bookselling  within  the  city 
of  Glasgow,  which  was  then  judged  too  narrow  for  two  booksellers  at 
a  time,  was  found  not  to  be  contrary  to  the  liberty  of  the  subject. 


PBOFE88IONAL       It  ouly  romaius  to  notice  here  a  recent  change  in  the  law,  which 
op^TBDmRs''  materially  affects  the  position  and  duties  of  Law-agents,  when  com- 
AND  Judicial   pared  with  an  extensive  and  unhesitating  previous  practice.     I  refer 
AcroB8.         ^^  ^j^^  competency  of  one  of  a  body  of  trustees  to  act  in  the  capacity 
of  factor  or  agent  for  the  trust.    No  doubt  with  regard  to  the  legality 
of  this  practice  existed  until  within  a  very  recent  period.     It  had 
become  a  matter  of  familiar  occurrence,  that  a  party,  having  confi- 
dence in  his  Law-agent,  confidence  in  his  skill  and  in  his  discretion 
and  prudence,  selected  him  as  one  of  his  trustees,  and  that,  not  for 
the  purpose  of  excluding  him  from  the  office  of  factor  or  agent,  but 
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on  the  contrary  in  the  view  of  thus  securing  more  effectually  the  Pabt  i. 
benefit  of  his  agent's  services  in  conducting  his  affairs.  This  usage  q^  j 
was,  no  doubt,  inconsistent  with  the  views  upon  which  an  opposite 
practice  had  long  subsisted  in  England.  The  English  practice  is 
founded  upon  the  principle  of  securing  to  the  trust  the  benefit  of  the 
trustee's  superintendence  and  control  over  the  factor  or  law-agent, 
where  the  assistance  of  such  a  person  is  requisite,  all  the  benefit  of 
a  vigilant  superintendence  on  the  part  of  trustees  being  considered 
to  be  lost,  when  these  offices  are  held  by  the  trustees  themselves. 
Upon  this  ground  it  has  long  been  settled  in  England,  that  the 
office  of  trustee  is  inconsistent  with  that  of  factor,  or  cashier,  or  law- 
agent  In  the  case  of  Montgomerie  v.  Wauchope^  4th  June  1822,  it  i  S.  4^. 
was  expressly  pleaded,  that  no  trustee  is  entitled  to  make  profit  of 
the  management  of  the  trust;  and  the  opinion  of  the  Court  was, 
that  it  is  consistent  with  the  law  and  practice  of  Scotland,  for  tutors, 
curators,  and  trustees,  to  nominate  one  of  their  number,  especially 
one  who  has  been  the  family-agent  of  their  constituent,  to  act  as 
their  agent  and  cashier,  and  that  he  is  entitled  to  the  usual  remun- 
eration. This  case,  however,  came  under  the  notice  of  the  House  of 
Lords  in  the  appeal.  Home  and  Milne  v.  PringU  and  Hunter,  22d  2  Rob.  App. 
June  1841 ;  and  the  Lord  Chancellor,  after  referring  to  the  case  of  ^*' 
Mantgonieriey  in  which,  although  the  Judges  expressed  their  opinion, 
yet  no  decision  had  been  pronounced  upon  this  point,  and  after 
stating  the  practice  in  England,  said, — "  I  should  be  sorry  to  give 
"  any  sanction  to  a  contrary  practice  in  Scotland.  There  can  be  no 
"  reason  for  any  difference  in  the  rule  upon  this  subject  in  the  two 
countries.  The  benefit  of  the  rule,  as  acted  upon  in  England,  is 
not  disputed ;  and,  as  there  is  no  decision  to  the  contrary,  there 
cannot  be  any  reason  for  sanctioning  a  contrary  rule  in  Scotland.'^ 
Subsequently,  in  Setony.  Dawson,  18th  December  1841,  the  Lord  4  D.  si o. 
Justice-Clerk  (Hope)  stated,  that  he  would  never  be  prepared  "  to 
sanction  the  legality  of  payment  of  a  salary  or  profit  to  one  of 
trustees  to  be  factor ;"  and  in  Cullen  v.  BaiUie,  &c.  (filynes  Trus-  s  D.  6ii. 
teea^  20th  February  1846,  although  there  was  no  express  decision 
upon  the  point,  the  Lord  Justice-General  (Boyle)  intimated,  that  he 
would  be  regulated  by  the  opinion  expressed  in  the  House  of  Lords. 
Lord  Mackenzie  considered  that  opinion  to  be  so  forcible,  that  no 
decision  could  bind  the  Court  to  decide  inconsistently  with  it,  and 
that  the  rule  should  be  known  by  all  men  of  business ;  and  Lord 
Jsffbet  gave  his  opinion  in  accordance  with  the  Lord  Chancel- 
lor's^ adding  that,  "  whenever  the  legality  of  such  an  appointment 
'^  shall  come  into  question  in  this  Court  again,  the  authoritatively 
"  expressed  opinion  of  Lord  Cottenham  will  be  deliberately  and 
"  solemnly  recognised."  It  may  be  held,  therefore,  as  a  rule  virtually 
settled,  that  the  Court  will  not  sanction  the  appointment  of  a  trustee 
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PaxtL      ng  factor  or  cashier,  to  the  effect  of  finding  him  entitled  to  remunera- 
Chaptsb  I.    tion.* 

16  D.  721.  *  In  the  case  of  Ommanney  ▼.  Smithy  3d  March  1854,  the  defender  was  sole  accepting 

executor  under  the  will  of  Mr.  Cnmetoon;  and  the  tettator,  on  the  statement  that  the 
defender  was  a  professional  gentlexnaa,  "  and  must  devote  mueh  of  his  time  to  mj  aflSUn 
"  after  my  death,  as  he  will  be  the  acting  executor,"  requested  his  acceptance  of  £100,  as  a 
mark  of  gratitude,  though  not  an  adequate  recompense  for  the  zeal  evinced  hj  him  in  regard 
to  the  testator's  affidrs.  The  defender  accepted  the  office  of  executor,  and  at  the  same  time 
conducted  all  the  professional  hosiness  of  the  trust.  In  his  aooounts  he  hoth  oihai^ged  oom- 
misaion,  and  also  stated  the  usual  charges  of  an  agent  for  trouble  and  business  in  ike 
executry  afiairs.  To  these  charges  the  residuary  legatees  objected ;  and  the  Lord  Ordinary 
14  D.  621.  — ^^P^*^  ^^®  principle  of  the  cases  of  ^orrte,  &c.,  {Fifday^s  Trustees)  v.  JtPOmie^  6th  March 

12  D  1010  1852,  (tnd  Bon  Accord  Marine  Asmrctnee  Company  v.  Souta^s  TrusteeSt  13th  June  1850 — 
found  that  the  defender,  in  stating  his  accounts,  was  not  entitled  to  claim  oommisiion,  or 
other  law  charges,  so  as  to  make  profit  from  his  intromissions  with  the  executry  frinde,  or 
from  his  management  of  the  estate,  or  business  connected  therewith.  But  the  Court 
altered  this  judgment,  upon  the  ground  that  the  defender  had  acted  as  agent  for  the  trust, 
in  the  knowledge  and  with  the  consent  of  tiie  pursuers,  the  residuary  legatees,  and  that  it 
was  their  understanding  that  he  was  to  receive  professional  remmeiation.  The  Ooorti 
therefore,  found  him  entitled  to  make  all  the  usual  and  proper  charges.  JLosd  Buthsefou 
remarked : — "  If  a  trustee  take  employment  upon  his  own  responsibility,  or  on  that  of  hit 
"  colleagues,  it  may  be  right  to  say  he  is  not  to  make  a  profit  by  the  management  of  the 
**  trust-estate.  But  if  a  party,  named  a  trustee  on  account  of  a  knowledge  (it  may  be)  of 
**  the  trust,  is  requested  to  continue  as  agent  in  the  management,  he  being  a  profeoaional 
**  man,  can  it  be  doubted  that  in  his  accounts  against  the  residuary  legatees,  that  ia  as  good 
"  a  charge  as  against  any  other  employer?"  The  Lord  PnEsiDEin  observed : — *'  We  must 
"  look  not  only  to  the  general  law,  but  to  the  particular  circumstances  of  the  trust ;  and  if 
"  the  truster  himself  has  said  that  the  agent,  appointed  by  him  trustee,  shall  also  act  as 
"  agent  for  the  trust,  or  if  the  beneficiaries  say  so,  that  would  be  the  Uw  of  the  trust.  If 
"  the  residuary  legatee  says  so,  that  also  would  be  a  case  in  which  objection  would  be 

"  removed Therefore,  in  such  a  case,  he  is  not  entitled  to  take  the  services  of  the 

**  petty  as  agent  without  giving  him  the  usual  professional  remuneration.  He  was  hound 
"  to  state  the  objection  at  the  beginning,  if  be  waa  to  state  it  at  all"  The  case  of  the  JBoH 
Accord  Assurance  Company  was  to  the  following  efiect : — By  the  trust-deed  of  Mr.  Sooter, 
his  trustees  were  declared  to  be  liable  each  for  his  own  actual  intromissions,  and  it  was 
provided  that  they  should  not  be  further  liable  for  any  agent  to  be  appointed  by  them,  than 
that  he  was  reputed  responsible  at  the  time  of  hie  appointment.  There  was  no  power  to 
i^ppoint  any  one  of  their  own  number  to  be  fecior  or  agent.  Messrs.  Adam  and  Andenon, 
however,  who  were  themselves  trustees,  managed  the  trust  afiairs  as  factors  and  law-agents, 
and  charged  a  commission  on  their  whole  intromissions  at  the  rate  of  5  per  cent.  An 
olgectien  to  this  charge,  made  by  a  creditor  of  the  tmeter,  on  the  ground  that  no  trustee  is 
entitled  to  make  a  profit  by  any  act  done  in  connexion  with  the  trust,  was  Eostained.    A 

17  D.  1 146.        similar  decision  was  pronounced  in  the  recent  ease  ofFeffon  v.  Thomson,  20th  July  1856.   In 

the  case  of  Findlay's  Trustees^ — A  writer,  who  had  by  the  trust-disposition  of  a  client  been 
named  not  only  a  trustee,  but  fiictor  for  the  trust  with  a  suitable  remuneration,  was 
emplo3red  by  his  co-trustees  to  act  as  agent  for  the  trust  in  certain  judicial  prooeedSngv.  It 
was  held,  that  the  trustees  were  entitled  to  take  credit  in  their  accounts  for  payment  to  tha 
factor  both  of  a  commission  or  lactor-fee,  and  also  of  the  expenses  incurred  by  him  in  con- 
ducting the  judicial  proceedings ;  a  distinction  having  apparently  been  recognised,  on  the 
authority  of  English  cases,  to  the  effect  that,  where  trustees,  being  more  than  one  hi  number, 
employ  a  co-trustee  to  conduct  judicial  proceedings,  in  which  some  UM-ogeni  mnai  msesmrQ^ 
be  empbyed,  they  are  not,  in  accounting  with  the  beneficiaries,  to  be  held  personally  liable  for 
the  remuneration  of  the  agent  In  the  same  case,  it  was  held  by  the  Lord  Ordinary,  and  ac* 
quiesced  in,  that  the  factor  was  not  entitled  to  make  charges,  as  law-agent,  for  profit,  in  respect 
of  his  trouble  in  ^e  eaetrajnUciaiL  management  of  the  trust  affairs ;  but  that  ha  was  entitled 
to  charge  his  outlay,  including  clerks*  fees.    See  the  case  of  Fhwerdew,  is^ra,  p^  68,  aate. 
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This  change  in  the  law  and  practice  is  in  accordance  with  the      ^^^  ^• 
goieial  principle,  whereby  persons  in  a  fiduciary  position  are  pre-    Chjlptu  I. 
dnded  from  making  any  charge  in  the  way  of  profit     There  is  an 
exception  from  that  rule  in  the  case  of  a  tutor  ad  litem,  that  officer, 
unlike  other  curators^  being  entitled  to  professional  remuneration ; 
Pirie  v.  CoUie,  4th  March  1851.  13  D.  84i. 

There  is  also  profit  incident  to  the  office  of  factors  judicially 
appointed ;  but  these  being  paid  their  commission,  are  not  entitled 
to  professional  charges  besides  ;  ex  parte  Rennie,  26th  April  1849.  6  6ell*B  App. 
Judgment  applied  ;  Morrison  v.  Rennie,  23d  November  1849.*  ^^^j. 

Wo  may  here  refer  to  the  objections  which  have  been  stated  to  j)^^^  j^, 
deedSy  on  the  ground  of  their  having  been  executed  on  the  Sabbath-  cutkd  ox  Sab- 
day.     A  distinction  is  made  in  the  law  of  Scotland  upon  this  subject,  ^^^'' 
between  judicial  acts,  including  not  only  the  acts  of  courts  of  justice 
but  executions  of  diligence  by  messengers,  (with  the  exception  of 
warrants  against  persons  in  meditaiione  fitgas,  which  are  allowed  ex 
necessitate,)  and  the  acts  of  private  parties  ;  judicial  acts  being  null, 
bat  the  voluntary  acts  of  private  parties  held  binding ;  the  former 
being  prohibited  partly  by  statute  and  partly  by  the  extension  of 
the  same  rule  to  other  public  acts,  while  the  deeds  of  individuals 
are  left  upon  their  private  responsibility  as  regards  the  observance 
of  the  Sabbath ;   for  the  Law  permits  that  to  be  done  privately 
which,  in  public  matters,  it  acknowledges  to  be  wrong,  and  prevents ; 
fieri  nan  debet,  aed  factum  valet.    So  in  Duncan  v.  Bruce,  March  1684,  m.  i5,003. 
it  was  held  not  a  relevant  objection  to  a  bond,  that  it  had  been  sub- 
scribed on  Sunday  ;  and  in  Elliot  v.  FauUce,  20th  January  1844,  it  6D.  4ii. 
was  held  no  objection  to  a  bill  that  it  was  dated  on  a  Sunday.     A 
well-known  case  on  this  subject  is  that  of  FhiUips  v.  Innea,  19th  13  Sh.  778. 
Hay  1835,  decided  upon  appeal,  20th  February  1837,  in  which  a2Sh.&M*Lean, 
barber's  apprentice,  although  bound  "  not  to  absent  himself  from  his  ^pp*  ^^^' 
**  master's  business,  holiday  or  week-day,  late  hours  or  early,  without 
<<  leave  first  asked  and  obtained,"  was  held  not  bound  to  attend  his 
master's  shop  on  Sunday  mornings,  in  order  to  shave  his  customers, 
that  being  a  matter  of  convenience,  but  not  of  necessity  or  mercy. 
The  progress  of  this  case  exhibited  a  remarkable  alternation  of  judg- 
ment, the  magistrates  of  Dundee,  before  whom  it  commenced,  having 

*  Wliere  an  agent  had  undertaken  the  office  of  judicial  (actar,  the  Coort  refused  to  sus- 
tain his  account  for  business  done  by  him  as  law-agent,  as  a  charge  against  the  estate  in 
additioa  to  the  usual  commission;  Flowerdew^  22d  December  1854.  The  Court,  in  this  17  D.  263. 
eaaa,  allowed  thoae  items  in  the  business-account,  which  'consisted  of  actual  eutlay ;  "  but 
"  tha  profesfioo  should  understand  that  we  are  not  prepared  to  say  that  we  shall  erer  again 
"  go  eren  that  length." 

The  question  is  at  present  before  the  Court,  whether  a  judicial  (acioT  is  entitled  to  derive 
profit  indirectly  fixmi  his  office,  orer  and  abore  his  commission,  by  employing  the  firm,  of 
vUcfa  ha  is  a  partner,  to  perform  the  necessary  law-buainess  connected  with  the  &ctory. 
Tba  dedaion  of  this  question  will  be  noticed  in  the  Appendix. 
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Part  I.  decided  against  the  apprentice,  while  Lord  Jeffrey,  as  Ordinary  in 
Chapter  I  ^^®  Court  of  Session,  altered  their  judgment,  to  which,  however,  the 
Inner  House  returned  ;  but  the  Court  of  Appeal,  in  accordance  with 
the  unanimous  opinions  of  the  Lord  Chancellor  Cottenham,  Lord  Wyh- 
FOBD,  and  Lord  BRonoHAM,  decided  the  case  finally  in  favour  of  the 
apprentice's  exemption  from  work  on  Sunday.  This  decision  is 
founded  entirely  upon  the  Statutes  1579,  cap.  70,  against  labouring 
on  Sabbath-days,  and  1690,  cap.  5,  ratifying  the  Confession  of  Faith, 
of  which  the  21st  chapter  relates,  in  its  7th  and  8th  sections,  to  the 
sanctification  of  the  Sabbath. 

The  mind  cannot  be  turned  to  this  subject  without  adverting  for  a 
moment  to  professional  habits,  in  relation  to  the  observance  of  the 
Lord's  Day.  This  is  not  the  place  for  treating  of  that  subject  on  its 
own  peculiar  and  sacred  grounds,  but  it  cannot  be  wrong  to  refer 
here  to  the  experience  of  Sir  Matthew  Hale,  who  traced  an  unfailing 
correspondence  between  a  well-spent  Sabbath  and  a  successful  week's 
business — a  testimony  which  cannot  but  be  corroborated  by  those 
who  train  themselves  to  abstinence  from  secular  pursuits  and  secu- 
larity  of  mind  upon  the  Sabbath,  and  a  faithful  performance  of  the 
duties  of  that  day,  and  who  find  thus  not  only  an  unspeakable  imme- 
diate benefit,  but  are  providing, — by  this  grateful  rest  and  reinvigo- 
ration,  and  the  formation  of  habits  of  self-control,  and  other  qualities 
which  may  not  here  be  enlarged  upon, — the  best  security  for  the 
successful  discharge  of  their  professional  duties,  and  the  promotion 
of  their  secular  interests. 

We  have  now  considered  those  objections  of  a  preliminary  nature 
which  prevent  deeds  from  being  effectually  granted,  first,  on  the 
ground  of  incapacity  in  the  grantor  or  receiver,  and  secondly,  on  the 
ground  that  the  matter  of  the  deed  is  such  as  the  Law  does  not 
permit  to  form  the  subject  of  contract.  There  is  a  third  class  of 
objections  to  deeds,  which,  as  they  are  fundamental  in  their  nature 
and  effects,  it  will  be  convenient  to  consider  in  this  place.  These 
are — 

3.  Objections  to  Deeds,  founded  upon  the  want  of  proper  consent,  in 
consequence  of  error,  fraud,  and  force  or  fear. — It  will  assist  us  to 
see  the  precise  nature  and  force  of  the  objections  now  referred  to,  if 
we  remark  that,  at  an  early  period  in  the  history  of  Jurisprudence, 
all  deeds  went  by  the  general  name  of  Voluntates,  i.e.,  simply  the 
parties'  will  or  pleasure  with  respect  to  the  matter  of  the  deed.  This 
is  a  circumstance  strongly  illustrative  of  the  free  consent  requisite  to 
the  validity  of  deeds.  The  principle  of  this  title,  viz.,  that  every  con- 
tract and  deed  shall  be  the  fruit  of  a  free  act  of  the  grantor's  will,  is 
retained  by  us,  although  the  name  is  now  limited  to  being  synony- 
mous with  ''  testament"    From  tliis  doctrine,  that  a  man's  contracts 
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most  be  the  fruit  of  his  own  free  will,  it  follows  as  a  corollary,  that      Part  i. 
the  law  will  not  gfive  effect  to  such  deeds  as  are  granted  under  error    chIptbb  I 
with  respect  to  the  essence  of  the  matters  to  which  they  relate,  or 
which  are  procured  from  the  grantor  by  fraud  practised  upon  him,  or 
are  extorted  from  him  by  force  or  fear;  for,  where  there  is  error  in  essen- 
tials, the  deed  is  expressive  of  the  granter's  will  in  reference  to  his 
own  erroneous  conception,  and  not  with  relation  to  the  real  matter 
in  hand ;  where  fraud  is  practised,  the  will  to  grant  the  deed  is 
founded  upon  the  error  which  the  fraud  engenders  ;  and,  when  force 
is  used,  the  deed  has  its  immediate  cause  in  the  will,  not  of  the 
grantor,  but  of  the  coercing  party.     It  is  unnecessary  to  enlarge 
upon  a  doctrine  which  commends  itself  to  the  understanding  upon 
principles  so  just  and  obvious,  and  which,  accordingly,  must  find  a 
place  in  the  jurisprudence  of  every  enlightened  country.     In  the 
formularies  of  Marculfus,  compiled  in  the  eighth  century,  we  find  the 
absence  of  force  and  of  error  generally  set  forth  in  the  preamble  of 
deeds,  thus : — "Constat  me,  tiiMius  coactum  imperio,  neque  imaginario  Barbarormn 
**jure,  Bed  proprice  voluntcUis  arbitrtOy  vobis  vendidisse*'  &c.     A     ^^^'  ^' 
declaration  to  the  same  purpose  is  contained  in  a  writ  dated  1533, 
cited  by  Mr.  Ross  : — "Ego  non  vi  aut  metu  ductus,  nee  errore  lapsus,  Vol.  ii.  p.  246. 
**  seu  dolo  circumventiM,  sed  med  merd  purd  et  spontaned  voluntate," 
fte.     We  shall  refer  to  a  limited  number  of  decisions  by  way  of  il- 
lustration. 

And  first,  with  regard  to  error, — A  mistake  merely  with  regard  to  Deedsoraotkd 
accidental  qualities  will  not  suffice  to  set  aside  a  contract ;  it  must  ?''^*"  ?"?2* 
be  an  error  m  the  very  essence  of  the  contract,  regarding  either  the 
person  contracted  with  or  the  subject-matter.   The  distinction  between 
what  is  essential,  and  what  is  accidental  or  circumstantial,  is  well 
illustrated  by  the  example  in  Stair : — "  As  if  one  married  Sempronia,  i.  9^  9. 
*'  supposing  she  were  Maevia,  the  marriage  hath  no  farther  progress 
(but  by  subsequent  consent),  and  it  is  void.     But  if  he  married 
Sempronia,  supposing  her  to  be  a  virgin,  rich,  or  well-natured,  which 
**  were  the  inductives  to  his  consent,  though  he  be  mistaken  therein, 
**  seeing  it  is  not  in  the  substantials,  the  contract  is  valid."    An  ex- 
ample of  essential  error  with  regard  to  the  person  contracted  with 
occurs  in  the  case  of  Love  y.  Kempt* s  Creditors,  24th  June  1786,  where  M.  4948. 
a  man  had  furnished  goods  to  a  son,  upon  a  guarantee  believed  to  be 
authorized  by  his  father.     This,  however,  not  being  the  case,  the 
eontract  was  annulled,  and  the  goods  restored.     And,  for  an  instance 
of  error  in  the  subject-matter  of  the  contract,  we  may  refer  to  the 
case  of  Hepburn  &  SommerviUe  v.  CampbeU,  4th  July  1781,  where  a  M.  14168. 
party  had  bought  lands  according  to  a  rental,  which  applied  only  to 
two  acres  and  a  half;  but,  after  the  sale,  it  was  discovered  that,  al- 
though the  upset  price  had  been  fixed  with  relation  to  the  rental  of 
that  limited  extent,  the  subjects,  as  described,  really  amounted  to 
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Pabt  I.      seven  acres.     The  purchaser  con  tended  that  he  was  entitled  to  the 
Chapter  I.    '^^^^^  seven  acres,  these  having  been  specially  enumerated ;  but  the 

Error,  cont*.    Court  found  that  the  sale  was  effectual  only  to  the  extent  of  two  and 

a  half  acres  ;  but  that  it  was  optional  to  the  purchaser  either  to  hold 
his  purchase,  or  to  reject  the  same  as  he  should  think  fit  In  the 
case  of  Hepburn  there  were  clear  data  for  ascertaining  what  was  in 
contemplation  of  both  parties,  and  so  for  establishing  the  error.  But 
where  the  sale  is  of  things,  so  described  as  undoubtedly  to  include 
all  falling  within  the  description,  the  seller  will  not  be  heard  after- 
wards to  plead  ignorance  with  respect  to  any  of  the  things  so  com- 
prehended. So,  in  a  general  sale  of  all  the  articles  per  aversionem 
on  certain  premises,  that  had  been  used  as  a  white  lead  and  colour 
manufactory,  the  advertisement  of  the  sale  referring  to  paints,  var- 
nishes, &c.,  it  was  held  to  be  no  ground  of  reduction,  that  certain 
vats,  admittedly  included  in  the  sale,  were  afterwards  found  to  con- 
tain a  valuable  quantity  of  white  lead,  the  existence  of  which  was 

13  D.  844.  unknown  to  either  party ;  Dawson  v.  Jf  uir,  6th  March  1851.  In  the 
report  there  is  a  Feference  to  the  case,  put  by  Pothier,  of  a  golden 
tripod  found  in  the  net,  when  the  cast  has  been  purchased,  and  which 
would  not  be  held  to  go  to  the  purchaser.  Such  a  capture  could  not 
be  held  to  be  in  the  contemplation  of  the  parties;  and  Lord  Fullebtok 
remarks^  that  the  case  of  the  jactue  retis  would  be  differently  decided^ 
where  the  quantity  of  fish  was  unexpected,  or  the  quality  unusual, 
the  produce  being  still  eyusdem  generis.    Reference  may  also  be  made 

15  D.  646.  to  the  case  of  Black  v.  CuUen,  Ist  April  1853,  which  is  a  remarkable 
example  of  effect  denied  to  a  deed,  on  the  ground  of  error  and  con- 
cealment.— A  party  had  authorized  his  broker  to  buy  shares  for  him 
up  to  a  certain  date,  which  the  broker  on  15th  October  announced 
that  he  had  done.  A  transfer  of  shares,  signed  by  the  seller  on  6th 
November,  was  afterwards  signed  by  the  purchaser,  the  price  paid, 
and  the  transfer  retained  twelve  months  by  the  purchaser.  It  after- 
wards turned  out  that  the  shares  transferred  were  not  those  the  pur- 
chase of  which  had  been  advised  on  15th  October,  but  others  bought 
on  6th  November  ;  while,  on  3d  November,  a  call  had  been  made  on 
all  the  shares  of  the  company,  which  fact  had  not  been  communicated 
to  the  purchaser  when  he  took  the  transfer,  nor  was  he  made  aware 
that  the  transfer  did  not  apply  to  the  shares  first  purchased.  The 
purchaser  having  refused  to  register  himself  as  proprietor  of  the  shares 
contained  in  the  transfer,  it  was  held  that  the  seller  could  not  compel 
him  to  do  so,  though  the  seller  was  not  cognizant  of  the  broker's 
misconduct  in  substituting  the  one  set  of  shares  for  the  other ;  and 
that  the  acceptance  and  signing  of  the  transfer,  and  payment  of  the 
price,  did  not  infer  acquiescence  by  the  purchaser  in  the  second  pur- 
chase, in  respect  he  was  not  acquainted  with  the  fact  of  the  call,  or 
of  the  shares  being  different  from  those  first  ordered  and  bought 
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In  cased  of  fraud,  u'n  dolus  dedU  causam  contractui,  the  party  ha^      Pabt  I. 
not  in  reality  contracted,  but  has  been  deceived,  and  the  fraud  may    CnZmR  i 
be  stated  by  him  either  by  way  of  exception,  when  sued  for  imple-  Fbaud  dan^ 
menty  or  he  may  institute  an  action  to  have  the  contract  set  asida    It  f^^^  ^''^ 
need  hardly  be  stated,  that  the  fraud  must  be  unknown  to  the  party  on 
whom  it  is  practised,  s'nce,  in  the  words  of  Lord  Stair,  "He  who  know-  i.  9,  9. 
*'  eth  the  snare  cannot  be  said  to  be  ensnared,  but  to  ensnare  himself/" 
The  deceit  used  must  also  be  an  efScient  cause  of  the  obligation,  which 
will  be  sustained  nottvithstanding  the  practice  of  deceit,  if  it  shall 
proceed  independently  thereof  from  the  gmnter's  own  mind  and  will 

These  points — that  the  fraud  must  be  inherent,  dans  causam  con- 
tractiUf  and  that  the  objection  is  irrelevant  if  the  party  discovers  the 
fraud  before  executing  the  deed — are  both  exemplified  in  Irvine  or  7  Bell's  App. 
Douglas  v.  Kirkpatrick,  2d  August  1850.  This  case  shews  also,  that  ^^^ 
the  objection  of  fraud  is  not  excluded  by  lapse  of  time.  "  A  Court 
"  of  Equity,''  it  was  sand,  "  will  overleap  the  barrier  of  time,  to  get  at 
"  the  fraudulent  parties  and  their  deeds,  and  to  undo  these  deeds, 
"  and  to  prevent  any  one,  whether  accomplice  or  innocent,  from  pro- 
"  fiting  by  the  fruits  of  fraud."  In  Walker  v.  Young,  24th  De-  *  Br.  Supp. 
cember  1695,  a  father  absconded,  having  reported  himself  to  be 
dead,  and  his  son  acted  as  his  successor  for  several  years,  and  ob- 
tained loansy  after  which  the  father  reappeared,  and  competed  with 
the  son's  creditors  for  the  goods  affected  by  their  diligence.  The 
Lords  regarded  this  as  a  fraud,  and  preferred  the  s(m's  creditors. 
A  remarkable  instance  of  circumstantial  fraud  is  presented  in  the 
case  of  Thomson  y.  Henderson,  4th  Diecember  1665.  There  a  party  M.  4906. 
had  granted  a  bond  for  a  sum  of  money  to  his  brother,  who  assigned 
the  same  to  a  third  party ;  the  assignee  having  given  a  charge  to 
enforce  payment,  the  debtor  suspended  and  produced  a  discharge  by 
his  brother,  tbe  original  creditor,  bearing  the  same  date  and  witnesses 
as  the  bond.  The  Lords  required  the  suspender  to  shew  some  reason- 
able cause  for  taking  a  discharge  at  the  time  he  granted  the  bond.*    p^^kceT 

The  Statute  1696,  cap.  5,  is  directed  against  preferences  granted  undes  Act 

*^  ©  r  o  1696,  cap.  6. 

*  ^ee  alto  the  case  of  Watt  ▼.  Findlayt  20tli  February  1S46.  There  a  party  liad  purchased  8  D.  529. 
wbiaky,  to  be  paid  for  on  delivery.  At  the  time  of  delivery  he  iuduced  the  seller  to  give  him 
credit  for  the  price,  concealing  the  fact  that  he  was  bankrupt,  and  had  already  taken  steps 
to  obtaiii  seqnettratioii,  which  was  shortly  afterwards  awarded.  It  was  held,  in  a  question 
betwetn  Uie  seller  and  the  trustee  on  the  purchaser's  sequestrated  estate,  that  the  delivery 
had  not,  in  respect  of  the  fraudalent  conduct  of  the  purchaser,  bo  vested  the  property  in  him 
that  his  crediton  could  take  advantage  thereof.  This  case  was  founded  on  as  a  precedent, 
in  that  of  Bicknumd  v.  SaiUon,  26th  January  1854.  But  there,  in  a  question  with  general  16  D.  403. 
crediton,  the  seller  was  held  not  entitled  to  claim  restitution  of  the  goods  delivered,  and  re- 
dnctioo  of  the  sale  on  the  ground  of  fraud,  in  respect  his  conduct,  in  dealing  with  the 
pmchaser  subsequently  to  the  sale  and  deliveiy,  was  such  as  to  deprive  him  of  the  remedy, 
which  might  otherwise  have  been  competent. 

In  reductions  upon  the  ground  of  fraud  the  pursuer,  in  order  to  make  his  action  relevant, 
must  specificaUy  set  forth  circumstanoes  fr<nn  which  fraud  may  be  inferred.    He  must  "  aver 
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PiBT  I.  by  parties  on  the  eve  of  bankruptcy  in  favour  of  particular  cre- 
CBjimRl.    ditors.     These  are  justly  accounted  frauds,  inasmuch  as  a  party 

Fbaud,  «mA  labouring  in  his  circumstances  cannot  give  any  portion  of  his  pro- 
perty to  one  creditor  without  injuring  the  rest  by  diminishing  the 
means  of  their  payment  This  enactment,  accordingly,  declares  to 
be  null  all  dispositions,  assignations,  and  other  deeds  granted  by  the 
bankrupt  directly  or  indirectly  within  sixty  days  of  bankruptcy, 
either  for  the  satisfaction  or  further  security  of  any  creditor  in  pre- 
ference to  the  other  creditors.    For  an  instance  of  a  preference  granted 

2  a  861.  indirectly  being  reduced,  see  Barbour  v.  Johnstons^  30th  May  1823.* 

But  this  statute  does  not  strike  at  deeds  which,  though  granted 
within  sixty  days  of  bankruptcy,  yet  are  in  specific  implement  of 
obligations  previously  granted  at  a  greater  distance  of  time  ;  Oiran- 

2  8.425.  stounv.  Boniine^  2d  February  1830 ;  affirmed  on  appeal,  6th  July 

Ato.  7*     ^^  1832.    But,  in  order  to  give  the  deed  this  protection,  it  must  be  made 

in  implement  of  an  engagement  instantly  to  grant  a  security  as  the 
consideration  of  an  advance.  When,  therefore,  the  obligation  was  to 
assign  at  any  time  when  required,  an  assignation  made  within  six 

14  D.  200.  days  of  bankruptcy  was  found  reducible  under  the  statute  ;  Jfon- 
creiffy,  Hay^  16th  December  1851.-f* 

IxnnuTxoN         The  obtaining  of  deeds  by  force,  which  Lord  Stair  calls  extortion, 

mr  FoBCB  ob    jg  ^gjj  described  by  him  as  "  the  act  of  force  or  other  mean  of  fear, 
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AH  Oblxoa-      "  whereby  a  person  is  compelled  to  do  that  which  of  his  proper  incH- 

"^*-  "  nation  he  would  not  have  done."     It  is  more  easily  sustained  in 

the  case  of  parties  subject  to  natural  facility  or  weakness,  and  espe- 
cially in  the  case  of  wives  ;  and  more  readily  where  the  deeds  chal- 
lenged are  either  gratuitous,  or  granted  for  an  inadequate  considera- 
tion. This  objection  enters  so  deeply  into  the  constitution  of  the 
contract  as  to  produce  a  labee  realise  or  inherent  vitiation,  so  as  to 
affect  the  ground  of  debt  even  after  it  passes  into  the  hands  of  a  third 

M.  1521.  party;  Wigktman  v.  Graham,  6th  December  1787.  There  a  bill, 
granted  under  the  terror  of  imprisonment,  was  found  of  no  validity 

M.  16489.        even  in  the  hands  of  an  onerous  indorsee.    In  Stuarts  v.  White/oord, 

10th  January  1677,  a  disposition  of  lands  was  reduced,  having  been 
granted  in  favour  of  a  party  who  had  apprehended  the  grantor  with- 

"  sncb  a  state  of  facts  as  sball,  if  the  jnry  find  it  proTcd,  ainoant  to  fraud  in  the  view  of 
**  the  Court/*  It  is  otherwise  in  cases  where  malice  and  want  of  probable  cause  are  averred, 
and  are  necessary  to  the  relevancy  of  an  action,  the  averment  of  the  details  from  which 

16  D.  872.         these  are  to  be  deduced  not  being  required.  They  are  for  the  Jury,  not  for  the  Court ;  SnUih 

T.  WaU's  Tnutees,  20th  January  1864. 

*  The  opinions  of  the  Judges  in  this  case  are  given  in  a  note  to  7  Shaw,  p.  752. 

f  The  doctrine — that  specific  performance  of  an  obligation  is  not  viewed  as  a  voluntaiy 
deed  granted  to  a  creditor  for  his  satisfaction,  and  so  reducible  under  the  statute ;  and,  in 
particular,  that  delivery  by  a  seller  to  a  buyer  of  what  has  been  sold  by  the  former  to  the 

17  D.  689.  latter  beyond  the  sixty  days  is  not  such  a  reducible  deed — is  illustrated  in  Taylor  v.  Ferries 

8th  March  1855— a  case  in  which  the  whole  Judges  were  consulted. 
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out  a  warrant,  kept  him  two  days  prisoner  in  his  own  house,  then      Par  I. 
had  him  apprehended  upon  a  caption  following  on  a  decree  granted    chafto  i 
by  himself,  and  carried  him  from  place  to  place  in  the  night,  without 
the  knowledge  of  his  friends,  for  many  days,  until  he  extorted  the 
disposition  from  him.     In  Cassie  v.  Fleming,  27th  June  1632,  it  m.  10279. 
was  found  relevant  to  reduce  a  wadset  granted  by  a  married  woman, 
that  she  was  compelled  to  consent  to  it,  being  beaten  by  her  hus- 
band to  the  effusion  of  blood,  and  menaced  by  him,  and  otherwise 
abused,  and  expelled  out  of  his  house.    So  likewise  in  Tait  v.  Wilson,  9  &  68a 
4ih  June  1831,  a  discharge  by  a  married  woman  was  reduced,  on 
the  ground  that  it  had  been  extorted  from  her  by  imprisonment  for 
thirty  days. 

Another  example  of  deeds,  inoperative  on  account  of  the  fear  pre- 
sumed in  law  necessarily  to  exist  in  the  circumstances  of  their  execu- 
tion, is  presented  in  the  case  of  consent  given  by  the  heir-at-law  to 
dispositions  granted  to  his  own  prejudice  on  death-bed.  Such  con- 
sent is  not  allowed  to  preclude  the  heir's  right  of  reduction ;  Inglis  M.  8S27. 
V.  Hamilton,  4th  December  1 733 ;  because,  as  Erskine  says,  few 
heirs,  from  fear  of  being  disinherited,  would  dare  refuse  to  sign  such 
renunciations. 

From  the  exception  of  vis  aut  metvs  is  exempted  the  fear  which 
results  from  the  regular  execution  of  lawful  diligence  ;  and  it  is  only 
such  deeds  granted  under  the  pressure  of  diligence  as  have  no  rela- 
tion to  the  debt  upon  which  that  diligence  has  proceeded,  that  will 
be  reduced  The  Court,  by  an  equitable  application  of  this  doctrine 
— where  a  party  had,  while  imprisoned  for  debt,  executed  a  disposi- 
tion of  heritable  property  in  favour  of  the  incarcerating  creditors,  who 
sold  it  for  a  price  exceeding  their  claims — reduced  the  disposition,  ex- 
cepting in  so  &r  as  it  should  operate  as  a  security  for  the  debt  owing 
to  the  disponees  ;  Fraser  v.  Black  and  Knox,  13th  December  1810.    F.  c. 


70,  LBOTUEBS  ON  CONVBTAKOINa 


PabtI. 
CbaftksU. 


CHAPTER  II. 

THB  8TATUT0R7  SOLEMNITIES  OF  DEEDS. 

We  have  now  disposed  of  the  inquiries  naturally  demanding  atten- 
tion antecedently  to  the  examination  of  the  necessary  qualities  of 
deeds — having  ascertained  (in  a  negative  form  by  determining  the 
exceptions)  the  qualifications  which  capacitate  parties  to  grant  or  re- 
ceive deeds  ;  having  ascertained  also  those  elements  in  things  which 
seclude  them  from  the  class  of  matters  about  which  deeds  may  l^^ally 
be  granted  and  received  ;  and  having  also  inquired  into  such  circum- 
stances preliminary  to  the  subscription,  as  deprive  the  deed  of  the 
essential  property  of  the  grantor's  free  deliberative  consent.  The 
next  part  of  the  subject  which  will  engage  our  attention  is  the  mode 
of  investing  deeds  with  authority,  in  order  that  they  may  be  received| 
and  have  effect  given  to  them,  as  undoubted  acts  of  the  parties  who 
grant  them. 

The  first  thing  to  be  ascertained,  then,  is  this — What  is  essential 
to  a  writing,  in  order  that  it  may  receive  effect  as  an  act  done  by  a 
party  for  the  purpose  of  affecting  a  right  belonging  to  him  ?  The 
writing  which  expresses  and  constitutes  the  completed  evidenoe  of 
such  an  act  is  called  a  deed — in  Latin,  factum — as,  emphatically,  a 
thing  of  high  importance  done  with  respect  to  property.  Now,  how 
is  it  to  be  made  clear  that  this  deed  is  truly  the  real  and  deliberate 
act  of  the  party  by  whom  it  professes  to  have  been  granted,  and  that 
it  is  not  falsely  ascribed  to  him  ?  How  is  it  to  be  impressed  with 
such  credentials,  that  it  shall  obtain  what  our  old  legal  phrase  calls 
"  faith  in  judgment" — that  is,  credit  in  a  Court  of  Law  as  being  truly 
the  act  of  the  grantor? 

In  order  to  obtain  a  distinct  conception  of  the  meaning  and  effect 
of  the  forms  used  for  the  purpose  of  securing  the  authenticity  of 
deeds,  it  will  be  advantageous  to  take  a  brief  review  of  the  practice 
which  obtained  before  the  establishment  of  the  solemnities  now  ob- 
served ;  and  as  this  character  of  authenticity  is  a  quality  indispens- 
able to  every  deed  which  professes  to  be  executed  according  to  the 
legal  requirements,  and  as  the  want  of  that  quality  is  the  first  point 
of  attack  in  every  challenge  of  a  deed,  we  cannot  bestow  too  much 
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pains  in  obtaining  a  thorough  knowledge  of  this,  which  lies  at  the      Past  I. 
foundation  of  the  subject.  Chaftm  it 

The  Laws  of  no  country,  perhaps,  contain  a  more  striking  example  Attestatiom 
of  anxious  and  effectual  precautions  to  authenticate  a  party's  deed  or  a^S^©  to^^ 
act,  than  is  found  in  the  provisions  of  the  Civil  Law  for  the  attesta-  Soman  Law. 
tion  of  testaments  or  last  wills.    These  forms  of  attestation  were  re- 
ferred to  in  the  discussion,  and  by  Lord  Chancellor  Eldok  in  the 
decision,  of  a  case  to  which  we  shall  presently  have  occasion  to  refer 
as  settling  several  important  points  in  this  branch  of  our  Law  ;  and 
it  will,  therefore,  be  useful  to  state  shortly  the  forms  observed  in 
making  a  will  according  to  the  Law  of  Rome.    We  could  not  other- 
wise, probably,  obtain  a  better  notion  of  the  true  object  and  effect  of 
solemnities  in  the  execution  of  deeda 

Without  dwelling  upon  the  form  which  prevailed  in  the  first  in- 
stance of  making  wills  in  the  Comitia,  so  that  they  took  effect  as 
acts  of  the.supreme  power  of  the  State,  or  upon  that  which  obtained 
afterwards  of  making  a  present  sale  fictione  juris  of  the  testator's  suc- 
cession, it  will  suffice  to  note  the  forms  ultimately  observed. 

A  will  might  be  in  writing  or  verbal,  scriptum  vel  nimcupativum. 
Bat  in  either  case  the  observance  of  every  prescribed  solemnity  was 
required  under  the  pain  of  nullity.  Solemnities  were  internal  or  ex- 
temaL  The  internal  requisite  was,  that  an  heir  should  be  appointed 
in  direct  or  imperative  terms,  such  as  "  Titius  hceres  esto,"  The  ex- 
ternal solemnities,  and  these  are  for  our  present  purpose,  were — 1*^, 
That  the  will  should  be  uno  conUxtu — that  is,  made  by  one  continuous 
and  uninterrupted  act.  2(22y,  It  was  necessary  that  seven  witnesses 
specially  called  should  be  present ;  and  no  female,  or  pupil,  or  ser- 
vant, or  insane  person,  or  one  who  could  not  speak,  or  hear,  or  see, 
or  any  person  of  bad  character,  could  act  as  a  witness  ;  neither  could 
the  heir,  or  one  subject  to  the  paJtria  potestaa  of  the  testator  or  of  the 
heir.  These  solemnities  were  common  to  the  written  and  nuncupa- 
tive willa  In  the  written  will  it  was  required,  3d/y,  That  the  testator 
should  either  himself  write  it,  in  which  case  it  was  called  a  holograph 
testament,  or  that  he  should  subscribe  it ;  or,  if  he  could  not  write, 
he  was  required  to  procure  an  eighth  witness  to  subscribe  for  him. 
4tiUy,  That  the  witnesses  should  not  only  subscribe  the  will,  but  also 
set  their  seals  to  it  In  the  nuncupative  will  it  sufficed,  if  the  tes- 
tator declared  his  last  will  mva  voce  in  the  presence  of  seven  proper 
witnesses  called  for  the  purpose,  and  who  both  saw  the  testator  and 
understood  him. 

Now,  from  all  this  there  are  two  lessons  to  be  learned : — The^r«^  is,  li^amed^roii 
that  the  will  was  equally  valid  whether  it  was  written  or  verbal.   The  the  mode  gw 
writing,  therefore,  was  not  essential,  although,  if  adopted,  it  required  tameetb  ao- 
to  be  done  in  due  form.    Thus  the  writing— that  is,  what  we  call  the  cl^™^^"* 
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Part  I.      deed — was  not,  strictly  speaking,  the  will    The  will — ^the  essence  of 
CHAPrat  n.  ^^®  thing — was  the  "  Sententia  voluntatis  ;"  the  declaration  of  his  will 
bj  the  testator — the  desire  and  act  of  his  mind  as  expressed  either 
in  words  or  in  writing.   The  will  took  effect  whether  it  was  written  or 
not     The  only  use  of  the  writing,  therefore,  was,  that  it  more  cer- 
tainly preserved  evidence  of  what  the  will  was.     Now  this  is  a  dis- 
tinction which  it  is  useful  to  bear  in  mind,  viz.,  that  even  where 
writing  is  by  law  made  essential,  (for  words  are  by  a  general  prin- 
ciple of  law  su£Scient  to  constitute  an  obligation,  unless  writing  be 
required,)  the  deed,  t.e.,  the  writing,  is  not  the  operating  act  of  the 
granter.     His  mental  act  is  that  which  constitutes  the  right  of  the 
grantee,  and  the  deed  is  the  evidence  of  that  mental  act     This  is 
clearly  shewn  by  the  power  imder  our  Law,  when  a  deed  is  lost,  to 
supply  its  place  by  judicially  proving  its  tenor.     If  the  deed  consti- 
tuted the  right,  then  the  right  would  be  lost  along  with  it ;  but  the 
right  remains,  having  been  created  by  the  mental  act  of  the  granter, 
although  the  evidence  of  it  is  impaired  by  the  loss  of  the  deed.     At 
the  same  time  it  must  be  kept  in  view,  that,  although  the  operating 
energy  of  a  transaction  depends  upon  the  mental  act  of  the  granter, 
that   mental  act  must  be  declared  and    made  known  in  the   way 
which  the  Law  has  required  ;  otherwise  it  is  clear  that  no  benefit  can 
accrue  to  the  party  in  whose  favour  it  is  granted  ;  and  where  solem- 
nities are  prescribed  under  the  sanction  of  nullity,  the  consequence 
of  omitting  a  solemnity  so  prescribed  is,  that  no  effect  can  be  given 
to  the  deed  or  other  attempted  declaration,  any  more  than  if  the  act 
had  remained  undeclared  in  the  mind  of  the  granter.    The  second 
lesson  which  we  are  taught  by  the  singularly  stringent  conditions 
under  which  the  Roman  will  was  made,  is  the  purpose  of  solemnities 
in  the  execution  of  deeds.    What  was  the  end  of  these  solemnities  in 
the  case  cited  ?    The  calling  of  so  many  witnesses  so  carefully  se- 
lected, their  subscriptions  and  their  seals,  added  nothing  to,  and  in 
no  way  affected,  the  intention — the  will — of  the  testator,  as  that  in- 
tention and  will  existed  in  his  own  mind.     It  was  not  to  help  him  to 
make  up  his  mind  that  the  witnesses  were  called.    The  design  of  the 
whole  complicated  ceremonial  was  simply  this,  to  make  assurance 
sure,  that  the  will,  as  expressed  in  writing  or  in  words,  was  in  truth 
the  voluntatis  sententia — the  very  mind  and  will  of  the  testator.  The 
whole  proceeding  was  directed  to  this  end.    The  calling  of  seven  wit- 
nesses was  itself  a  strong  evidence  of  the  fonned  intention  to  make  a 
will ;  the  concurrence  of  seven  witnesses,  especially  when  all  who 
might  be  biassed  or  incapacitated  by  influence,  venality,  or  infirmity, 
were  excluded,  was  a  singularly  strong  proof  of  the  purport  of  the 
will ;  and  when  the  will  was  written,  the  writing  or  subscription  of 
it  by  the  testator,  and  the  subscription  and  sealing  by  all  the  wit- 
nesses, afforded  the  strongest  guarantee  that,  after  the  testator's  death. 
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bis  very  will  and  intention  would  exist  in  the  precise  terms  in  which      Past  I. 
it  flowed  from  his  own  mind  and  lips.  Chapm  ii 

The  design  of  solemnities  in  the  execution  of  deeds,  then,  is  to  make  Debigv  or  80- 
it  certain  that  the  thing,  stated  in  the  deed  as  done,  was  really  the  mind  j^Jriwr^ 
and  act  of  the  grantor.     The  law  fixes  certain  fonns  to  be  observed  Dxsm. 
by  the  maker  of  a  deed,  and  says  to  him,  ''  The  observance  of  these 
"  forms  shall  be  the  test  whether  you  were  in  earnest.''    If  they  are 
observed,  the  deed  will  receive  effect ;  if  they  are  not  observed,  the 
deed  will  not  receive  effect    Solemnities  are  thus  the  legal  tests  of 
the  validity  of  deeds. 

The  method  and  details  of  the  execution  of  deeds  among  the  Romans 
are  characteristic  of  the  high  degree  of  civilisation  to  which  that  people 
had  attained.  A  history  of  the  modes  of  executing  deeds  in  Scotland 
and  England,  would  be  illustrative  chiefly  of  the  confinement  of  the 
art  of  writing,  and  of  the  advantages  connected  with  it,  to  the  Clergy 
before  the  Refonnation, — of  the  influence  of  religion  and  its  associa- 
tions carried  into  the  ordinary  secular  transactions  of  life, — and  of  the 
rapid  advancement  of  education  in  Scotland  after  the  Refonnation. 

The  seal  is  that  part  of  the  execution  under  the  Civil  Law  which  AuTHEimcA. 
was  most  generally  retained  after  the  fall  of  the  Roman  Empire ;  and  ^j^Jsealow 
this  was  a  mode  of  authentication  not  peculiar  to  that  Law,  but  de-  thx  Grahtkb. 
rived  by  it,  probably,  from  more  ancient  sources.  From  the  book  of 
Either  we  find,  that  sealing  was  in  the  East  the  mode  of  authen- 
ticating Royal  mandates — "  For  the  writing  which  is  written  in  viii.  8. 
'^  the  king's  name,  and  sealed  with  the  king's  ring,  may  no  man  re- 
"  versa"  There  are  other  instances  in  the  Sacred  Writings  of  the 
use  of  seals,  and  the  book  of  Jeremiah  contains  in  its  32d  chapter  an 
account  of  the  purchase  of  a  field — ''  I  subscribed  the  evidence  and 
"  sealed  it,  and  took  witnesses,  and  weighed  him  the  money  in  the 
"  balances."  Sealing,  however,  was  not  a  mode  of  authentication 
used  in  the  earlier  writings  with  which  we  are  acquainted  in  Scotland. 
It  is  the  opinion  of  some,  that  the  Scotch  borrowed  from  the  Anglo- 
Saxons  their  method  of  authenticating  deeds.  Amongst  the  Saxons 
such  persons  as  could  write  subscribed  their  names,  and  whether  they 
could  write  or  not,  they  a£Sxed  a  mark  in  the  form  of  a  cross, — a 
mode  of  subscription  which  is  in  use  among  the  illiterate  at  the  pre- 
sent day.  A  charter  is  preserved  bearing  the  subscription  by  a  cross 
of  one  of  the  Saxon  kings,  with  the  ingenuous  confession  that  it  was 
80  signed  on  accoimt  of  his  inability  to  write.  That  this  mode  of 
subscription  had  a  religious  import,  appears  from  the  terms  of  the 
attestation  of  this  charter : — "  PropHd  manu  pro  ignorantia  literor 
rum  BiGNiTK  SANCTA  GBUOis  ewpressi  et  subscrtpsi"  And  it  is  equally 
dear  from  other  evidence,  that  the  signature  by  a  cross  was  regarded 
as  imparting  to  the  deed  upon  which  it  was  subscribed  the  preserva- 
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Pabt  t.      tive  influence  of  a  charm — a  feeling  expressed  in  the  rhyming  hexa- 
CBArrn  11.  ^16^®^,  "  Per  crucis  hoc  signum  fiigU  hinc  procvl  amne  maiignum/* 
Bon*8  Leo-       On  the  fourth  page  of  Anderson's  Diplomata,  there  will  be  found  a 
tares,  p.  123.    charter  of  Duncan  L  of  Scotland,  attested  by  the  cross  of  the  king 
and  crosses  made  by  the  writer  of  the  deed  and  by  various  witnesses. 
The  last  mentioned  charter  has  appended  to  it  also  the  seal  of  the 
king,  and  in  this  he  is  supposed  to  have  imitated  William  the  Con- 
queror, who  introduced  the  practice  of  sealing  as  the  sole  mode  of 
attesting  writings.     The  Normans  did  not  subscribe,  because  they 
could  not  write ;  and  the  practice  of  subscribing  was  abolished  in 
England  after  the  Conquest.     The  impressions  of  their  seals  consisted 
of  a  knight  on  horseback,  or  other  devices ;  and  coats  of  arms  were  not 
introduced  until  after  the  Crusades,  during  which  they  were  first  used 
for  the  purpose  of  distinguishing  different  countries  and  persons.    The 
practice  of  execution  by  sealing  alone  continued  in  England  until  the 
time  of  Charles  IL,  when  the  Saxon  custom  of  signing  was  revived 
by  statute,  although  it  does  not  appear  to  have  come  rapidly  into 
general  observance  ;  and  hence  the  common  form  of  attesting  English 
deeds,  '^sealed  and  deliveredy"  continued  long  after  the  additional 
formality  of  signing  was  required  by  statute.     The  form  of  execution 
in  Scotland  appears  to  have  followed  the  English  practice ;  and  this 
circumstance  may  be  attributed  with  probability  to  the  connexion  of 
both  countries  with  the  Church  of  Rome,  whose  clergy  long  possessed 
almost  exclusively  the  art  of  writing.    Accordingly,  we  find  deeds 
prior  to  the  year  1 640  executed  by  the  seal  of  the  grantor  alone^  the 
names  of  witnesses  being  inserted  at  the  end  of  deeds  relating  to  im- 
portant matters.    The  test  of  the  authenticity  of  a  deed,  therefore, 
Stair,  IT.  42  5 ;  ^^^  ^^^  correspondence  of  the  seal  appended  to  it,  with  the  known 
^M^^nf^^M  '-  ^^^  ^^  *'^®  grantor  bearing  his  coat  of  arms  or  his  initials.     Such  a 
111.^4.       "■^*  system  was  manifestly  imperfect,  and  liable  to  abuse;  and  it  was 

probably  as  a  precaution  against  the  falsification  of  seals,  that  free- 
holders were  required,  by  an  Act  of  James  L,  1429,  cap.  130,  to  attend, 
personally  or  by  their  attorneys,  and  to  produce  their  seals  at  the 
sheriff's  head  court 
AuTHEimcA-  It  may  be  noticed  that  Magna  Chabta  was  executed  before  wit- 
TOM  BT  Seal,  jjessos ;  and  this  continued  to  be  the  practice  in  deeds  by  the  Sove- 
reign of  England  until  the  time  of  Richard  L,  who  altered  the  style 
to  ''  teste  me  ipso,"  which  form  still  continues.  In  deeds  by  subjects, 
again,  the  names  of  witnesses  present  were  inserted  in  a  clause  com- 
mencing with  the  words,  "  his  testtbtis,"  which  was  discontinued  in 
the  reign  of  Henry  VIII.,  when,  upon  the  revival  of  learning,  writing 
having  become  more  general,  the  practice  was  introduced,  which  still 
prevails,  of  witnesses  subscribing  their  attestation  either  at  the  bottom 
or  on  the  back  of  the  deed.  In  like  manner,  in  Scotland  the  names 
of  witnesses  present  either  accidentally  or  upon  requisition  wer^ 
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mentioned  in  deeds,  anterior  to  the  period  when  the  subscription  of      Pavt  r. 

witnesses  became  first  customaiy,  and  afterwards,  as  we  shall  pre-  CRAmB  ll 

sently  find,  a  statutory  requisita    But  as  long  as  sealing  remained 

the  I^al  form  of  executing  deeds,  it  was  not  essential  to  the  validity 

of  the  deed  that  it  should  be  witnessed    This  appears  from  the  case 

of  Town  of  EdMurgh  v.  Town  ofLeitk,  11th  March  1630.  M.  14500. 

The  inconveniences  connected  with  the  attestation  of  deeds  by 
sealing  are  distinctly  stated  by  Sir  Thomas  Craig,  who  says: — Ub.  2,  Dieg. a. 
**  Eighty  yean  since  unlimited  faith  was  given  to  deeds,  although 
^  they  were  authenticated  by  the  seal  of  the  disponer  alone ;  but 
*'  frequently  after  his  death  many  inconveniences  were  occasioned  by 
"  fraud  on  the  part  of  his  widow,  or  of  the  person  who  had  obtained 
^  possession  of  his  seal,  and  it  often  happened  that  dispositions  con- 
**  oocted  after  the  death  of  the  proprietor  wei*e  authenticated  by  his 
**  seaL''  These  evils  called  loudly  for  a  remedy,  and  accordingly  the 
Act^  to  which  I  am  now  to  direct  your  particular  attention,  was  passed  1540,  c.  117. 
with  the  approval,  according  to  Craig,  of  all  classes.  That  Act  is 
the  first  of  the  several  statutes  by  which  the  execution  of  deeds  is 
now  regulated  It  was  passed  in  the  latter  end  of  the  reign  of 
James  V.,  who,  although  he  resisted  the  attempts  made  by  Henry 
YIIL  through  his  ambassador  to  detach  him  from  adherence  to  the 
Church  of  Rome,  and  supported  measures  of  extreme  severity  to 
smother  the  Reformation  in  its  infancy,  yet  pursued  an  enlightened 
poliey  in  other  respects^  of  which  a  remarkable  example  was,  that,  in 
this  same  year  1540,  in  order  to  diffuse  a  knowledge  of  the  laws 
among  the  inferior  judges  and  the  body  of  the  people,  the  Acts  of 
Parliament  were  ordered  to  be  printed  from  an  authentic  copy 
atteeied  by  the  sign-manual  of  the  Clerk-Register.  Such  an  order 
implied  advancement  in  general  knowledge  and  intelligence — a  con- 
dusion  strikingly  confirmed  by  what  occurred  two  years  later,  after 
the  death  of  this  monarch,  when  liberty  was  granted  to  read  the 
Bible  in  an  approved  translation. 

The  statute  now  referred  to  is  chapter  117  of  the  seventh  par- Early  btatu- 
liament  of  James  V.,  1540.    Its  preamble  corresponds  with  the  state-  ]!Sm*A8^ 
ment  of  Craig,  being  in  these  terms : — "  Because  mennis  seales  may  mbcutioh  op 
**  of  adventure  be  tint,  quhairthrow  great  hurt  may  be  genered  to 
^  them  that  awe  the  samin  ;  and  that  mennis  seales  may  be  feinzied 
**  or  put  to  writinges  after  their  decease."    And  it  enacts : — "  That 
"  therefore  na  faith  be  given  in  time  cumming  to  ony  obligation, 
**  band,  or  uther  writing  under  ane  scale,  without  the  subscription  of 
**  him  that  awe  the  samin,  and  witnesse  ;  or  else,  gif  the  partie  can- 
"  not  write,  with  the  subscription  of  ane  notar  thereto."    This  statute 
is  the  foundation  of  the  present  system  of  executing  deeds,  its  grand 
feature  being,  that,  in  place  of  the  previous  unsatisfactory  practice  of 
sealing,  it  required  the  subscription  of  the  party  either  by  his  own 
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Pakt  I.  hand,  or,  if  he  could  not  write,  by  the  hand  of  a  notary.  It  was 
Cbaftbs  II.  dofective,  however,  inasmuch  as,  while  witnesses  were  required  to  the 
subscription  of  the  party,  there  was  no  injunction  that  the  vritnesses 
themselves  should  subscribe,  and  it  was  left  doubtful  whether  wit- 
nesses were  necessary  at  all  in  the  case  of  subscription  by  a  notary ; 
nor  did  the  Act  contain  any  provision  for  inserting  in  the  deed,  or 
otherwise  preserving,  the  names  of  the  witnesses  where  they  did  not 
subscribe,  or  their  designations  whether  they  subscribed  or  not  Mr. 
Ross,  in  commenting  upon  Lord  Eames'  strictures  upon  the  Act 

Lectures,  1.127. 1540,  says  : — "That  Act  expressly  requires  the  subscription  both  of 

"  the  party  and  of  the  witnesses.'^  In  this,  however,  he  is  not  borne 
out  by  the  terms  of  the  Act,  which,  although  it  required  witnesses, 
is  silent  as  to  their  subscription ;  and  the  practice  which  followed 
upon  it  shewed  that  it  was  understood  to  contain  no  express  rule 
upon  this  point.  In  some  instances  the  witnesses  subjoined  their 
subscriptions,  and  in  others  they  did  not  subscribe,  though  their  names 
were  inserted  in  the  deed ;  and  the  latter  practice,  which  was  the 
more  common,  left  it  much  in  the  power  of  the  grantors  of  deeds  to 
commit  frauds  by  naming  witnesses  suitable  to  their  own  purposes^ 
either  where  the  deed  had  not  been  legally  executed,  or  where  the 
execution  had  been  regular,  but  the  real  witnesses  were  removed. 
Another  inconvenience  attendant  upon  the  Act  1540,  was  found  in 
practice  to  result  from  the  character  of  the  notaries  of  that  time, 
which  was  not  such  as  to  afford  sufficient  security  against  fraud,  where 
the  intervention  of  only  one  notary  was  required.  It  was  attempted 
to  correct  both  these  evils,  viz.,  the  uncertain  and  lax  practice  with 
respect  to  witnesses,  and  the  insufficiency  of  one  notary,  by  the  Act  of 

1579,  c.  80.  James  YL,  1579,  cap.  80.  By  this  statute  it  was  ordained,  "  that  all 
''  contractes,  obligationes,  reversiones,  assignationes  and  dischaiges  of 
*^  reversiones,  or  eikes  theirto,  and  generallie  all  writtes  importing  heri- 
"  tabill  titill,  or  utheris  bandes  and  obligationes  of  great  importance 
"  to  be  maid  in  time  cumming,  sail  be  subscrived  and  seilled  be  the 
principall  parties  gif  they  can  subscrive,  utherwise  be  twa  famous 
notars  befoir  four  famous  witnesses,  denominat  be  their  speciall 
"  dwelling-places,  or  sum  uther  evident  takens,  that  the  witnesses 
*^  may  be  knawen  being  present  at  that  time,  utherwise  the  saidis  writs 
"  to  mak  na  faith.''  This  enactment,  which  is  stated  by  Sir  Qeorge 
Mackenzie  to  have  been  framed  upon  the  model  of  a  similar  law  made 
in  France  in  the  year  1556,  expressly  requires,  it  will  be  observed, 
that  the  party  should  still  seal  as  weU  as  subscribe,  the  solemnity  of 
sealing  having  likewise  been  continued  by  implication  in  the  previous 

1584,  c.  4.  Act  of  1540.  By  the  subsequent  Act  1584,  cap.  4,  it  was  declared 
that,  with  respect  to  sealing,  the  Act  should  not  apply  to  such  writs^ 
contracts,  or  obligations,  as  the  parties  agreed  should  be  registered  in 
the  books  of  Council  or  other  Judges'  books,  registration  being  a  more 
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solemn  act  than  sealing.    Although  sealing  was  thus  dispensed  with      Past  i. 
in  such  deeds  only  as  contained  the  parties^  consent  to  registration,    chIft"  ii 
the  practice  immediately  afterwards  fell  into  disuse  in  all  deeds;  and 
it  has  long  been  settled,  that  sealing  is  not  a  solemnity  in  the  execu- 
tion of  deeds ;  but  as  it  is  dispensed  with  by  express  statute  only  in 
deeds  agreed  to  be  registered,  the  validity  of  other  deeds  which  are  .   . 

not  sealed  rests  only  upon  a  long  course  of  inveterate  and  incontro- 
verted custom.  This  is  laid  down  by  Sir  George  Mackenzie,  and  it  i.  254. 
may  be  regarded  as  the  more  remarkable,  since,  by  the  Act  1686, 
cap.  4,  passed  only  five  years  before  his  deatb,  sealing,  or  as  it  is 
adled  in  the  Act,  stamping,  was  dispensed  with  in  all  judicial  cita- 
tions and  executions  of  diligence. 

The  Statute  of  1584  thus  put  a  termination  to  the  practice  of  seal-  easlt  statu- 
ing,  by  express  enactment  as  regards  deeds  consenting  to  registration,  to*t  w|^ij»- 
and  by  the  force  of  example  and  practice  as  regards  other  deeds.    But         ' 
the  evils  which  the  previous  Act  of  1579  was  intended  to  remove,  were 
but  imperfectly  remedied  by  that  statuta     No  doubt  it  enjoined  the 
presence  of  four  famous  witnesses — that  is,  witnesses  of  good  credit — 
in  the  case  of  subscription  by  the  party's  own  hand,  as  well  as  by  the 
intervention  of  two  notaries  ;  and  it  directed  that  the  witnesses  should 
be  denominated  by  their  dwelling-places,  or  other  evident  tokens ; 
but  it  was  not  required  that  the  witnesses  should  subscribe,  nor  was 
it  with  sufficient  precision  enacted  that  either  their  names  or  their 
designations  should  be  inserted  in  deeds  executed  by  the  subscrip- 
tion of  the  granter  himself.     From  this  there  necessarily  followed,  as 
before,  a  variety  of  practice ;  and  instead  of  a  deed  carrying,  as  it  now 
does,  its  credentials  within  itself,  parties  were  allowed  to  supply  the 
want  of  the  witnesses'  names  by  condescending  upon  them  after- 
wards— a  system  which  necessarily  rendered  the  authenticity  of  deeds 
still  dependent  upon  the  uncertain  security  of  oral  evidenca    It  may 
have  been  that  in  the  sixteenth  century  the  art  of  writing  was  not 
yet  sufficiently  common  to  leave  the  course  of  business  open  and 
practicable,  had  it  been  required  that  every  deed  should  be  attested 
by  four  or  even  by  two  witnesses  who  could  write.     This  imperfec- 
tion continued  during  a  period  of  more  than  one  hundred  years  after 
the  passing  of  the  Act  1579. 

In  the  meantime,  another  source  of  distrust  had  arisen,  in  conse- 
quence of  important  deeds  being  written  by  unknown  persons  ;  and, 
in  order  to  prevent  tbis,  and  to  provide  an  additional  means  of  scruti- 
nizing the  authenticity  of  deeds,  it  was  declared  by  the  Act  1593, 1593,  c.  179. 
cap.  179,  that  the  name,  surname,  and  other  denomination  of  the 
writer  of  the  body  of  all  deeds,  should  be  mentioned  at  the  end  of 
the  deed  before  the  inserting  of  the  witnesses.  This  is  a  statute  still 
in  force,  and  we  shall  presently  have  occasion  to  examine  it  more 
minutely.    At  present  it  is  sufficient  to  mention  that  the  Court  felt 
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PAjrr  I.      itself  at  liberty  to  apply  an  equitable  construction  to  the  enactment, 
Chaptkr  II    ^^^  allowed  the  writer  to  be  condescended  upon,  even  in  cases  wher^ 
contraiy  to  the  express  injunction  of  the  statute,  no  mention  what- 
ever was  made  of  his  name  in  the  deed. 
^wJiBEj«HT8      The  various  imperfections,  to  which  we  have  referred,  were  at 
c.  5.  '    length  remedied  by  the  Act  1681,  cap.  5 — ^a  statute  prepared,  it  is 

believed,  by  Lord  Stair,  and  which  demands  the  most  careful  atten^- 
tion,  as  containing  the  final  provisions  of  the  law  for  securing  the 
authenticity  of  deeds.  The  preamble  or  inductive  cause  of  the 
statute  is, — ''  That,  by  the  custom  introduced  when  writing  was  not 
*'  so  ordinary,  witnesses  insert  in  writ%  although  not  subscribing,  are 
"  probative  witnesses,  and  by  their  forgetfulness  may  easily  disown 
*'  their  being  witnesses."  For  remeid  of  this  the  statute  enacts : — 
*'  That  only  subscribing  witnesses  in  writs  to  be  subscribed  by  any 
''  partie  hereafter  shall  be  probative,  and  not  the  witnesses  insert,  not 
''  subscribing ;  and  that  all  such  writs  to  be  subscribed  hereafter, 
"  wherein  the  writter  and  witnesses  are  not  designed,  shall  be  null, 
'^  and  are  not  supplyable  by  condescending  upon  the  writter,  or  the 
*'  designation  of  the  writter  and  witnesses."  The  statute  also  de» 
dares, — ''  That  no  witness  shall  subscribe  as  witness  to  any  partie's 
^'  subscription,  unless  he  then  know  that  partie  and  saw  him  sub- 
'^  scribe,  or  saw  or  heard  him  give  warrand  to  a  nottar,  or  nottars, 
''  to  subscribe  for  him,  and  in  evidence  thereof  touch  the  nottars 
''  pen,  or  that  the  partie  did  at  the  time  of  the  witnesses  subscribing 
''  acknowledge  his  subscription,  otherwise  the  said  witnesses  shall  be 
''  repute  and  punished  as  accessorie  to  forgerio ;"  and,  upon  the  ground 
that  writing  had  become  so  common,  the  Act  goes  on  to  require 
subscribing  witnesses  in  instruments  of  sasine,  and  other  deeds 
specified,  and  in  messengers'  executions  of  inhibition  and  other  dili- 
gences, and  in  executions  intended  to  interrupt  prescription  in  real 
rights ;  and  that  the  witnesses  be  designed  under  pain  of  nullity. 

It  may  be  remarked,  in  passing,  that  the  important  statute  just 
cited,  and  which  was  made  during  the  reign  of  Charles  II.,  is  just 
five  years  posterior  to  the  English  statute  of  the  29th  year  ot  the 
same  Sovereign,  cap.  3,  which  required  subscription  by  the  party  and 
by  witnesses  in  various  important  deeds  ;  and  it  was  from  this  date 
(1676)  that  the  word  ''  signed*'  was  first  added  to  the  words  '^sealed 
**  and  delivered  '*  in  the  attest  of  English  deeds,  although  we  learn 
from  Blackstone  that,  even  after  this  date,  the  attest  was  used  with- 
out the  word  "  signed,"  it  having  been  held,  strangely  enough,  that 
the  act  of  signing  was  included  in  that  of  sealing. 

We  have  thus  taken  a  review  of  the  statutes  regarding  the  attes- 
tation of  deeds  from  the  earliest  date,  until  the  completion  of  these 
enactments  by  the  Act  of  1681,  and  it  is  necessary,  in  order  to  a 
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complete  knowledge  of  the  law  on  this  important  subject,  that  we  Fur  L 
now  institute  a  minuto  inTestigation  of  its  requirements,  as  set  forth  oourm  IL 
in  the  statutes  or  established  by  the  deoisiooa  of  the  Courts  of  Law, 
with  reference  separately  to  everything  which  is  de  solennitate  in 
the  execution  of  deeds.  At  the  same  time,  it  will  be  advantageous 
to  notice  in  their  natural  order  other  things  useful  in  practice,  which 
are  connected  with  the  statutory  solemnities,  althougli  not  embraced 
in  them. 

I.  Who  may  write  a  deed ;  and  vAai  is  requisite  with  respect  to  Wum  or 
the  writer  t — Any  person  may  be  the  writer  of  a  deed  to  be  granted  ^""^ 
either  by  himself  or  by  another ;  and  where  the  deed  is  written  by 
the  granter  himself  that  circumstance  is  justly  considered  a  preg- 
nant proof  of  its  genuineness — so  much  so,  that  deeds  written  by  the 
granter,  and  which  receive  the  name  of  holograph  deeds,  are  among 
those  privil^ed  writings  which  are  exempted  from  observance  of  the 
statutory  solemnities.  Our  attention  will  be  directed  to  the  subject 
of  FrivU^ed  Deeds,  after  we  have  discussed  those  requiring  the 
solemnities,  from  which  class  they  are  usually  treated  as  exceptions. 

We  have  seen  that,  with  the  view  of  preserving  a  clue  to  the  pre-  Tbk  iBsumoM 
paration  and  history  of  the  deed,  it  was  required  by  the  Act  1693  ""^K*"" 
cap.  179,  that  the  writer's  name  should  be  inserted.     The  terms  of  tiobofthi 
this  statute  are  very  special.    It  declares,  "  that  all  original  chartoures,  ^"t™"  "'  ra" 
''  contractes,  obligationes,  reversiones,  assignationes,  and  all  utheris  Deed  u  *  St*- 
"  writtes  and  evidentes  to  be  maid  hereafter,  sail  make  special  men- ''"'™"  Solim- 
"  tioQ  in  the  hinder  end  thereof,  before  the  inserting  of  the  witnesses 
"  therein,  of  the  name,  surname,  and  particular  remaining  place, 
"  diocesie,  and  utlier  denomination  of  the  writer  of  the  bodie  of 
"  the  foresaid  original  writtes  and  evidentes,  utherwaies  the  same 
"  to  make  na  faith  in  judgment."    We  have  seen  that  the  Court 
80  Imx  infringed  upon  the  express  terms  of  this  statute  as  to  allow 
the  omission  of  the  writer's   name   to  be   supplied  by  condescen- 
dence    The  Act  1681  cap.  5  corrected  this  practice,  by  making  the 
omission  of  the  designation  of  the  writer  and  witnesses  a  nullity, 
and  not  suppliable  by  condescendence.     The  latter  statute  may  be 
held  at  the  same  time  to  have  qualified  the  anxious  terms  in  which 
the  Act  1693  required  the  writer  to  be  designated  by  bis  dwelling- 
place,  diocese,  and  other  denomination.     These  terms  are  not  repeated 
in  the  later  Act,  but  the  single  word  "designation"  is  used — a 
term  which  signifies  the  marking  out  of  a  person  so  as  to  distinguish 
him  from  all  others.     It  was  accordingly  held  in  the  case  of  Duncan  H,  iS9U. 
T.  Serimteow,  ]6th  February  170S,  that  the  writer  of  a  deed  was 
sufficiently  designed  by  the  insertion  of  his  dwelling-place,  without 
any  other  distinction  ;  and  it  is  now  settled  by  long  and  unvarying 
practice,  that  the  writer's  designation  ia  complete,  dummodo  constet 
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de  persond — {.«.,  if  it  be  such  as  to  distinguish  him  from  all  others. 
In  Henderson  y.  Smith,  28th  February  1852,  a  party  being  described 
"  manager  and  for  behoof  of  the  Western  Bank  of  Scotland/'  that 
was  sustained  as  a  sufficient  designation.  But  the  judgment  was  not 
unanimous,  and  such  questions  should  be  prevented  by  studying 
explicitness  and  precision. 

It  is  also  conclusively  settled,  not  only  by  the  express  terms  of  the 
statutes,  but  also  by  a  long  series  of  decisions,  that  the  omission  to  insert 
the  name  and  designation  of  the  writer  of  the  deed  is  fatal  to  its 
validity.  See  Duke  of  Gordon  v.  Gordon,  16th  June  1761 ;  and 
Loffie  V.  Ferguson,  4th  January  1710.  In  the  latter  case  the  Lords 
found  an  obligation  null  for  want  of  the  writer's  designation,  although 
the  pursuer  offered  to  prove  by  the  defender's  oath  that  the  obliga- 
tion had  been  truly  subscribed  by  the  defender's  father,  and  was  still 
unsatisfied.  In  this  case  it  was  also  ingeniously  argued,  that  although 
the  Act  1681  prohibits  the  supplying  of  the  omission  by  conde- 
scendence, yet  it  does  not  prohibit  the  supplying  of  it  by  other 
methods ;  but  the  plea  did  not  avail.  In  the  case  of  Percy  and  Cold- 
weU  V.  Meikle,  25th  November  1808,  a  decree-arbitral  was  challenged^ 
on  the  ground  that  it  did  not  contain  the  writer's  name ;  and^ 
although  it  was  written  by  the  clerk  to  the  submission,  who  sub- 
scribed the  decree  as  clerk,  and  who  was  also  designed  in  the  narra- 
tive portion  of  it  both  by  bis  personal  designation  and  by  his  office 
of  clerk  to  the  submission,  still  the  document  was  reduced,  upon  the 
ground  that  it  contained  no  mention  of  who  was  the  writer.  In 
Lockhart  v.  Kdy^  16th  February  1815,  a  disposition  of  lands  was 
reduced,  because  the  writer  of  it  was  not  mentioned,  although  he  was 
a  subscribing  witness,  and  there  were  probable  grounds  for  inferring 
from  the  terms  of  the  testing  clause  who  the  writer  was.  Finally,  a 
deed  having  been  recorded  before  inserting  in  it  the  writer's  name 
and  designation,  the  Court  was  moved  to  sist  a  process  of  reduction 
till  the  testing  clause  should  be  completed.  But  the  Court  refused, 
on  the  ground  that  to  authorize  the  addition  prayed  for  would  be 
truly  to  allow  a  condescendence  of  the  writer's  name  and  designa- 
tion, which  the  Act  1681  expressly  forbids ;  and  the  deed  was  there- 
fore reduced;  Barclay  v.  Brown,  8th  February  1811.  The  question 
has  been  raised,  whether  it  be  essential  to  insert  the  writer's  name 
and  designation  in  the  body  of  the  writ.  The  Act  1593  enjoins  the 
insertion  thereof  in  the  end  of  the  writ,  ''  before  the  inserting  of  the 
^'  witnesses,"  while  the  statute  of  1681  is  not  thus  particular,  but 
simply  declares  to  be  null  all  writs  wherein  the  writer  and  witnesses 
are  not  designed ;  and  it  is  worthy  of  observation,  that  in  the  repeti- 
tion of  the  nullity,  which  occurs  at  the  end  of  the  statute  1681,  and 
which  is  the  only  part  of  this  Act  that  expressly  names  '^  the  body 
"  of  the  writ,"  the  writer  of  the  deed  is  not  referred  to.     The  words 


GENERAL  REQUISITES  OF  DEEDS — STATUTORY  SOLEMNITIES.  81 

are : — ''  That  in  all  the  saids  cases  the  witnesses  be  designed  in  the      Pabt  I. 

"  bodie  of  the  writ,  &c. . . .  otherwise  the  same  shall  be  null  and  void/'   chactb"  ii 

The  point  was  tried  in  the  caae  of  Dronnan  v.  Montgomery ^  26th  July  m.  16869. 

1716L     Here  the  body  of  the  writ  made  no  mention  of  the  writer, 

but  it  contained  the  names  and  designations  of  the  witnesses,  and 

one  of  these  witnesses,  who  was  the  writer  of  the  deed,  added  to 

his  subscription  the  words  "  witness  and  writer  hereof    The  Court 

repelled  the  objection  and  sustained  the  deed.    Although  it  was  thus 

held  not  requisite  to  mention  in  the  deed,  by  whom  it  was  written, 

when  the  fact  of  who  was  the  writer  appeared  otherwise  upon  the 

&ee  of  the  deed,  and  his  name  and  designation  were  inserted  in  the 

character  of  witness,  it  would  be  dangerous  upon  the  authority  of 

such  a  case  to  depart  from  the  established  rule  of  practice  according 

to  which  the  writer's  name  and  designation  are  invariably  inserted.* 

But  although  it  may  be  held  as  a  settled  rule  that  the  writer's  name  Writeb  of 
and  designation  must  be  inserted,  it  is  not  indispensable  that  this  ^«^Vcfa«w 

.w_  MEED  MCyr  BB 

should  be  done  by  his  own  hand.     Where  the  body  of  the  deed  is  named  ahd 

written  by  one  person,  and  the  name  and  designation  of  the  writer  ^^^^ohbd. 

are  inserted  by  another,  it  is  held  that  the  statutes  are  complied  with. 

This  was  found  in  the  case  of  White  v.  Henderson,  21  st  February  1 710 ;  M.  16864. 

and  it  is  common  in  practice  for  deeds  to  be  written  by  one  hand, 

and  the  writer's  name  and  designation,  with  the  particulars  of  the 

execution,  to  be  filled  in  by  another.     It  has  also  been  decided,  that 

where  a  deed  is  completed  by  the  hand  of  a  different  person  from  the 

writer  of  the  body  of  it,  it  is  no  nullity  that  the  inserter  of  the  date 

and  witnesses'  names  is  not  named  and  designed.     This  was  settled 

in  the  case  of  Watsons  y.  Scot,  29th  November  1683  ;  and  the  same  M.  16860. 

was  found  by  Lord  Corehouse  in  the  case  of  Andrews  v.  Sawer,  2d  u  S.  589. 

March  1836 ;  but  this  part  of  his  judgment  was  not  reviewed  when 

the  case  was  discussed  in  the  Inner-House.     In  Lindsay  v.  Giles,  27th  6  D.  77i. 

Febmaiy  1844,  it  was  objected  to  a  deed,  that  although  it  declared 

that  the  placet,  date,  and  witnesses'  names  and  designations  were 

written  by  a  person  named,  yet  there  was  an  intermediate  portion 

containing  the  description  of  the  writer  of  the  deed,  the  number  of 

pages,  and  the  fact  of  subscription  ;  that  this  material  portion  was 

not  written  by  the  writer  of  the  body  of  the  deed,  and  it  was  not 

therefore  mentioned  by  whom  it  was  written.     But  this  plea  was  dis* 

regarded.     The  correct  practice,  however,  is  to  give  the  name  and 

designation  of  the  party  who  inserts  the  particulars  of  the  execution, 

*  The  writer  of  an  aflaignation,  who  waa  also  a  snbscribiDg  witness,  was  not  stated 
in  tit  tetting-claiise  to  have  been  the  writer.  In  a  procesa  where  the  assignation  formed  a 
party's  title,  it  waa  produced,  the  record  closed,  and  the  defect  that  the  deed  did  not  name 
aod  design  the  writer  alladed  to  in  an  interlocutor,  although  not  made  matter  of  judgment. 
Thereafter  the  words,  "  and  writer  hereof!'  were  added  by  the  witness  to  his  subscription 
m  witness.  The  Court  held  the  deed  to  be  duly  tested ;  MacpktT9on,  v.  MarpAersonj  7th  17  D.  358. 
Fehmary  1865.    See  tn/ro,  p.  119. 
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as  well  as  of  the  writer  of  the  deed.  He  will  frequently  be  a  person 
who  has  been  present  at  the  execution  ;  and  a  deed  which  professes 
to  bear  upon  its  face  the  credentials  of  its  own  authenticity,  ought  to 
furnish  full  information  for  the  narrowest  scrutiny  of  all  the  circum- 
stances connected  with  its  subscription. 

Where  a  disposition  of  lands  was  objected  to  upon  this  among  other 
grounds,  that  the  designation  of  the  writer  of  it,  ("  John  Scott,  clerk 
"  to  the  Signet,"  instead  of  "  John  Scott,  clerk  to  Cornelius  Elliot, 
"  writer  to  the  Signet,")  was  erroneous,  it  was  held  that  such  an  ob- 
jection was  not  proper  for  the  judgment  of  a  Court  of  freeholders,  the 
deed  being  ex  fade  regular  ;  Scott  and  Kerr  v.  Dalrymple,  17th  Ja- 
nuary 1781 ;  but  this  decision,  it  will  be  observed,  settled  only  that 
this  particular  Court  was  not  a  competent  forum  to  adjudicate  upon 
such  a  question  ;  and  it  cannot  be  held  to  afford  any  countenance  to 
the  idea,  that  an  error  in  designing  the  writer  of  a  deed  is  immaterial 
The  careful  conveyancer  must  not  allow  himself  to  be  betrayed  into 
any  laxity  of  practice  in  this  particular,  although  isolated  cases  are 
to  be  found  in  the  books,  where  very  meagre  and  uncertain  designa- 
tions were  sustained  by  the  Court,  as  in  the  case  of  Rules  v.  Crates 
Creditors,  20th  February  1712,  where  the  writer  was  designed 
merely  **  John  Russel,  writer,"  without  any  further  description. 
In  Evring  v.  Semple,  20th  July  1739,  the  writer  was  not  named  and 
designed  before  inserting  the  witnesses ;  but  the  bond  bore  to  be  sub- 
scribed ''  before  these  witnesses  John  Buchanan  maltman  in  Dum- 
*'  barton,  and  Adam  Colquhoun  servitor  to  James  Duncanson  at 
"  Garshake,  writer  hereof" — which,  it  was  argued,  left  it  doubtful 
whether  Adam  Colquhoun  or  James  Duncanson  was  the  writer.  It 
was  answered  that  the  bond  plainly  shewed  that  Adam  Colquhoun, 
the  witness,  was  also  the  writer ;  and  the  deed  was  sustained.  It 
may  be  here  remarked,  that  the  Court  is  always  disposed  to  give 
weight  to  evidence  deducible  from  inspection  of  the  deed.  But  the 
lesson  to  be  derived  from  such  cases  as  these  is  a  caution  to  avoid  the 
risk  of  such  doubtful  questions. 

It  is  of  importance  to  attend  to  the  operation  of  the  statutes  which 
we  have  reviewed,  with  regard  to  deeds  which  are  partly  printed  and 
partly  written.  Mr.  Ross  has  objected  strongly  to  the  admission  of 
any  deeds  not  entirely  in  writing  to  the  privileges  conferred  by  the 
statutory  solemnities.  But  Lord  Staib  states  expressly,  that  writ 
comprehends  both  chirographum  and  typographum,  such  writ  being 
made  probative  by  the  acknowledgment  in  writing  of  the  party  ;  in 
illustration  of  which  he  cites  the  authentication  of  St.  Paul's  Epistles, 
as  in  the  second  to  the  Thessalonians,  "  the  salutation  of  me  Paul 
"  with  my  own  hand,  which  is  the  sign  in  every  Epistle  ;  so  I  write." 
Indeed,  it  does  not  appear  that  deeds  partly  printed  are  liable  to  any 
substantial  objection,  provided  the  requirements  of  the  statutes  are 
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olKserved  in  their  completion.  Printed  bonds  have  long  been  in  use  Past  I. 
in  the  Post-office^  in  the  Excise,  and  Customs,  and  in  other  public  q^ —  tj 
offices ;  and  the  rapid  extension  of  commerce  and  the  multiplied  chan- 
nels of  business  are  continually  demanding  increased  facilities  for  the 
rapid  completion  of  transactions — a  purpose  for  which  printed  deeds, 
or  such  as  are  engraved  or  lithographed,  are  peculiarly  fitted.  Not- 
withstanding that  the  terms  of  the  statutes  applied  only  to  written 
deeds,  the  use  of  printed  bonds  became  legal  by  custom  ;  and  in  the 
case  of  the  Credttara  of  Spot,  30th  November  1711,  the  Lords  repelled  M.  lesGS. 
the  objection  to  a  printed  bond  that  it  wanted  the  writer's  name  and 
designation,  seeing  that  it  did  contain  the  designation  of  the  party 
who  filled  up  the  blanks,  these  blanks  being  the  debtor's  name  and 
designation  with  the  date  and  witnesses.  And  in  consistency  with 
this  decision,  and  in  vindication  of  the  statutory  requisites  as  applied 
to  such  deeds,  a  printed  bond  was  found  null  which  did  not  contain 
the  name  and  designation  of  the  party  who  inserted  in  writing  the 
sum,  the  creditor's  name,  the  term  of  payment,  and  date  and  wit- 
nesses, the  holder  of  the  bond  being,  however,  allowed  to  instruct  by 
evidence,  that  these  essentials  were  inserted  by  the  debtor,  the  grantor 
of  the  bond,  himself,  in  which  case  it  would  have  been  entitled  to  the 
privileges  of  a  holograph  writing;  AUardice  v.  Forbes,  25th  Jan.  M.  16862. 
1710. 

2. — Upon  what  substance  a  Deed  may  be  written. — Sir  Edward  Upom  what 
Coke  in  his  Commentary  upon  Littleton  says : — "  If  a  writing  be  JJ^^"** " 
'*  made  upon  a  piece  of  wood,  or  upon  a  piece  of  linen,  or  in  the  bark  g  ^^q^ 
"  of  a  tree,  or  on  a  stone,  or  the  like,  and  the  same  be  sealed  and 
"  delivered,  yet  is  it  no  deed  ;  for  a  deed  must  be  written  either  in 
"  parchment  or  paper ;"  .  .  .  "  for  the  writing  upon  these  is  least 
"  subject  to  alteration  or  corruption."  Blaokstone,  following  this 
authority,  holds  that,  if  a  deed  "  be  written  on  stone,  board,  linen, 
'*  leather,  or  the  like,  it  is  no  deed."  Mr.  Byles,  a  living  English 
lawyer,  in  his  Treatise  on  the  Law  of  Bills  of  Exchange,  conceives  p.  53. 
that  bills  and  notes  ^'  might  be  written  on  parchment,  cloth,  leather, 
**  or  any  other  substitute  for  paper  capable  of  being  transferred  from 
**  hand  to  hand."  This  opinion  may  not  appear  altogether  inconsis- 
tent with  the  other,  if  we  advert  to  the  limited  period  within  which 
the  purposes  of  a  bill  of  exchange  are  accomplished,  and  the  greater 
occasion  for  durability  in  a  sealed  deed.  I  am  not  aware  that  this 
question  has  engaged  the  attention  of  any  writer  upon  the  Law  of 
Scotland.  The  Statute  1696,  cap.  15,  which  we  shall  afterwards  have 
occasion  to  refer  to,  as  granting  permission  to  write  deeds  on  succes- 
sive pages  in  the  way  now  generally  adopted,  makes  mention  of  paper, 
but  cannot  be  held  to  prescribe  that  as  the  sole  substance  upon  which 
deeds  may  be  written  ;  since,  by  long  practice,  the  liberty  which  it 
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Part  I.  confers  has  been  extended  to  deeds  engrossed  upon  parohment.  The 
Chapter  II.  Stamp-duty  Acts,  no  doubt,  interpose  a  practical  difficulty  in  using 
any  substance  other  than  vellum,  or  parchment,  or  paper,  which  alone 
are  provided  by  the  Commissioners  of  Stamps.  But  there  are  deeds 
upon  which  no  stamp-duty  is  imposed  ;  and  it  is  not  easy  to  discover 
any  principle  for  holding  that  the  intention  of  a  party  should  not  re- 
ceive effect,  if  inscribed  in  due  form  of  law  upon  any  substance 
capable  of  preserving  it  entire  and  unvitiated.  Circumstances  may 
be  conceived  in  which  the  legitimate  purpose  of  a  party  might  be 
defeated,  if  it  is  to  be  held  that  he  cannot  dispose  of  his  property  by 
writing,  unless  it  be  on  paper  or  parchment.  Some  of  you  may  re- 
member a  striking  incident  which  occurred  a  few  years  ago,  when 
many  lives  were  lost,  the  parties  having  been  immured  in  a  coal-pit 
^  in  the  north  of  England.     On  reaching  the  sufferers,  an  iron  plate 

was  found  beside  the  body  of  one  of  them,  inscribed  by  him  in  tho 
immediate  prospect  of  death  with  a  most  affecting  message  of  conso- 
lation to  his  surviving  mother.  Now,  if  in  a  similar  form  any  writing 
of  a  testamentary  nature  had  been  found,  I  should  be  unwilling  to 
believe  that  the  law  would  disregard  it ;  nor  does  it  appear  that  any 
legal  principle  would  be  violated,  or  dangerous  precedent  established, 
were  effect  given  to  such  a  deed,  provided  the  means  existed  of  fixing 
its  authenticity. 
Stamp  Acts.  But,  be  this  as  it  may,  paper  and  parchment,  or  vellum,  are  the 
substances  appropriated  by  universal  practice  to  the  writing  of  deeds ; 
and  the  first  point  to  which  we  must  look  is,  that,  whichever  of  these 
is  used,  it  be  impressed,  or  stamped,  with  the  proper  amount  of  duty 
imposed  by  the  Legislature  upon  the  particular  instrument  which  is  to 
be  written  upon  it.  This  is  a  matter  of  great  importance  in  practice, 
and  demands  careful  attention.  It  is  impossible,  however,  within  the 
limits  of  our  time  to  enter  into  a  detailed  examination  of  the  statutes 
relating  to  stamp-duties.  These  the  practitioner  must  carefully  study 
for  himself ;  and  by  obtaining  a  minute  acquaintance  with  their  pro- 
visions, he  will  be  exempted  from  much  after  trouble  and  anxiety.  I 
shall  notice  a  few  leading  points. 

Stamp-duties  were  first  introduced  into  this  country  as  a  temporary 
war-tax  by  the  Act  5  Will  and  Mary,  cap.  21.  Afterwards,  and  gra- 
dually, such  duties  were  permanently  imposed  upon  various  deeds  at 
different  periods.  The  principal  Stamp  Act  is  the  55  Geo.  IIL,  cap. 
384,  as  modified  by  several  posterior  statutes,  but  chiefly  by  the  13 
and  14  Vict,  cap.  97.  The  duties  now  in  force  are  contained  in 
schedules  subjoined  to  these  statutes,  to  16  &  17  Vict.  cap.  59,  16  & 
17  Vict.,  cap.  63,  and  also  to  the  Act  of  1854,  17  &  18  Vict.,  cap. 
83.  The  schedules  of  these  Acts  are  very  comprehensive,  and  exhi- 
bit in  alphabetical  order  the  various  deeds  and  instruments  subject 
to  duty,  and  tho  amount  of  duty  payable  for  each.     By  the  third  sec- 
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tion  of  the  first  of  these  Acts,  these  duties  are  placed  under  the  care      Pakt  I. 

and  management  of  the  Commissioners  of  Stamps  in  Great  Britain^  who    ^  ^- 

are  required  to  provide  for  the  issuing  of  vellum,  parchment,  and 
paper  properly  stamped  ;  and  by  section  eighth,  the  powers  and  pro- 
visions of  former  Acts  are  continued  for  levying  and  securing  the 
duties  by  fines  and  penalties.  It  is  very  necessary  to  attend  to  the 
tenth  clause  of  the  same  Act,  which  provides,  that,  where  a  stamp  or 
stamps  are  used  of  an  improper  denomination  or  rate  of  duty,  the 
instrument  shall  nevertheless  be  valid  and  effectual,  provided  the 
stamps  thus  improperly  used  are  of  equal  or  greater  value  than  the 
stamp  or  stamps  which  ought  regularly  to  have  been  used.  It  is 
to  be  carefully  observed  that,  by  the  concluding  part  of  the  section, 
this  provision  does  not  apply  to  the  case  where  the  stamp  used  irre- 
gularly shall  have  been  specially  appropriated  to  any  other  instru- 
ment, by  having  the  name  of  such  other  instrument  on  the  face  ^ 
thereof.  But  by  I7  &  18  Vict.,  cap.  83,  §  10,  the  one  penny  stamps 
for  teceipts  may  be  used  for  drafts,  and  those  for  drafts  or  orders  may 
be  used  for  receipts,  notwithstanding  their  special  appropriation. 

We  aro  first,  then,  to  take  care  that,  with  the  exception  just  noticed.  Stamp  Acts, 
the  stamp  is  not  one  appropriated  to  a  different  instrument.  And 
we  are  next  to  ascertain  that  the  stamp  denotes  the  amount  of  duty 
proper  to  the  instrument  to  be  written  upon  it.  This  will,  in  general, 
be  found  by  examining  the  schedules.  Some  deeds  require  a  stamp 
duty  ad  valorem  according  to  the  amount  of  the  consideration  or  of  the 
sum  to  which  t^ey  refer ;  thus,  a  conveyance  upon  a  sale  is  charged 
with  duties  graduated  according  to  the  price ;  and,  in  the  same  way, 
bonds  for  money  lent,  mortgages,  bills,  and  promissory  notes — of  which 
the  duty  is  also  regulated,  in  part,  by  the  distance  of  time  at  which 
they  ore  payable — settlements,  leases,*  inventories  of  personal  suc- 
cession, indentures  of  apprenticeship,  are  all  subject  to  ad  valorem 
duties  according  to  the  pecuniary  amount  of  the  contract  in  every 
case  Other  deeds,  again,  have  a  certain  fixed  duty — as  agreements, 
bonds  for  the  due  execution  of  an  ofiice,  and  other  bonds  not  charged 
in  the  schedule,  powers  of  attorney,  and  others  which  you  will  find 
distinctly  enumerated.  By  16  and  17  Vict.  cap.  59,  receipts  or  dis- 
charges for  money  amounting  to  £2  or  upwards  are  charged  with  a 
duty  of  one  penny.  A  writing  attesting  the  mere  fact  of  the  passing 
of  money  from  one  hand  to  another,  when  that  money  is  not  paid  in 
the  discharge  of  some  preceding  obligation,  is  not  a  receipt  in  the 
sense  of  the  Stamp  Acts,  and  does  not  require  a  stamp  ;  Macintosh  u  D.  187. 
Y.Pitcaim,  16th  December  1861,  and  authorities  there  cited.-f-  There- 
fore the  receipt  by  an  agent  from  his  principal  of  money  to  be  applied 

*  The  duty  upon  leases  haying  been  imposed  according  to  the  yearly  rent,  new  duties  are, 
by  23d  sect,  of  17  &  IS  Vict.  cap.  S3,  made  chargeable  upon  leases  for  less  than  a  year, 
t  See  note  to  p.  94. 
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Past  I.  in  furtherance  of  the  mandate  under  which  he  is  acting,  does  not 
Chap"ii  require  a  stamp.  With  regard  to  such  deeds  as  are  not  either  charged 
with  duty  or  exempted,  these  are  comprehended  in  the  general  charge 
of  deeds  not  otherwise  charged,  or  expressly  exempted.  An  import- 
ant provision  is  made  by  the  14th  section  of  13  and  14  Vict  cap.  97, 
for  determining  cases  of  dubiety  with  respect  to  the  proper  stamp 
duty.  Upon  presenting  the  deed  with  a  fee  of  ten  shillings,  the  com- 
missioners are  required  to  assess  the  duty,  and  after  a  stamp  has  been 
affixed  denoting  the  duty  to  which,  in  the  judgment  of  the  commis- 
sioners, the  deed  is  liable,  such  deed  is  to  be  received  in  Courts  of  Law 
as  duly  stamped.  If  the  applicant  is  dissatisfied  with  the  opinion  of  the 
commissioners,  he  may  obtain  the  judgment  of  the  Court  of  Exchequer 
at  Westminster,  upon  depositing  40s.  to  be  repaid  if  the  appeal  is 
successful  Before  thus  assessing  the  duty,  the  commissioners  may, 
by  17  and  18  Vict.  cap.  83,  sect.  17,  require  proof  that  the  facts  upon 
which  the  d«ity  depends  are  correctly  stated.  By  16  and  1 7  Vict, 
cap.  59,  sect  13,  when  the  commissioners  are  of  opinion  that  an 
instrument  is  not  chargeable  with  duty,  they  may  impress  it  with  a 
stamp  denoting  that  it  is  not  chargeable. 
Stahp  Acn,  We  are  next  to  advert  to  the  length  of  the  deed,  and  to  take  care, 
^^°^'  if  it  contain  more  words  than  the  schedule  permits  to  be  written  upon 

one  sheet,  that  it  is  extended  to  the  proper  number  of  sheets  in  con- 
tinuation, and  that  these  are  impressed  with  the  duty  prescribed  by 
the  schedules  in  different  cases  for  the  additional  sheets  of  deeds  re- 
quiring more  than  one.     Here  it  is  very  necessary  ^o  keep  in  view 
that  every  portion  of  a  deed  requiring  to  be  stamped  must  be  written 
upon  stamped  paper,  and  it  is  not  sufficient  that  a  stamp  of  large 
enough  value  for  the  whole  deed  appears  upon  a  part  of  it,  if  there 
be  any  other  part  which  is  written  upon  unstamped  paper.     Thus,  in 
3  D.  890.         Nicol  V.  Fraser,  11th  March  1841,  part  of  a  lease  had  been  written 
upon  an  unstamped  half-sheet  of  paper,  which  had  been  substituted 
for  the  half  of  a  sheet  duly  stamped,  and  it  was  found  that  the  deed 
was  not  sufficiently  •stamped. 
Desos  EXEMPT-     The  deeds  exempted  from  stamp  duty  are  specified  in  the  schedules 
mjTY^^  ^^^^  under  the  titles  of  deeds  of  a  similar  nature.    Those  which  it  is  most 

important  to  notice  here  are  the  following : — 

Bank  cheques  payable  to  the  bearer  on  demand,  and  issued  within 
ten  miles  of  the  banker  or  person  acting  as  a  banker,  on  whom 
they  are  drawn.*  These  are  expressly  exempted  from  the  duty 
of  one  penny  imposed  on  letters  of  credit  by  16  and  17  Vict  cap. 
59.  By  9  Geo.  IV.  cap.  49,  §  15,  the  distance  was  increased  to 
fifteen  miles.  Thus,  while  I  live  within  fifteen  miles  of  my  banker, 
I  may  give  orders  upon  him  payable  to  the  bearer,  without  stamps; 
but  all  orders  issued  at  a  greater  distance  must  be  written  on 

_  .  •  See  note  to  p.  94. 
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paper  duly  stamped.    If  a  banker  pay  money  upon  unstamped      Par  I. 
orders,  knowing  that  they  were  drawn  at  a  distance  beyond  fifteen   CHAFTna  IL 
miles»  or  that  they  are  wrong  dated  in  point  of  time  or  place,  Dune  kxempt- 
he  will  not  be  allowed  to  recover  the  amount ;  Swan  v.  Bank  of^^^^^  stamt- 
Scotland^  5th  February  1835;   reversed  on  appeal,  6th  July  138*403.  2 
1835.     By  17  &  18  Vict.  cap.  83,  §  7,  no  unstamped  draft  or  Sb.&M'L. 
order  can  be  ramitted  or  circulated  beyond  fifteen  miles  from    ^^'    ' 
the  bank  where  it  is  payable,  under  a  penalty  of  £50.    But  by 
§  8  any  such  draft,  if  lavrfully  issued  unstamped,  may,  by  af- 
fixing an  adhesive  stamp  before  it  has  gone  beyond  the  assigned 
limit,  be  made  negotiable  beyond  that  distance. 

Appraisements  for  legacy  duty. 

Agreement  for  a  lease,  the  rent  being  under  £5. 

Agreement  for  hire  of  a  labourer,  artificer,  manufacturer,  menial 
servant,  and  of  a  mariner  from  port  to  port  in  Great  Britain. 

Indentures  of  poor  children. 

Indentures,  bonds,  contracts,  and  agreements  made  in  the  United 
Kingdom,  as  to  service  in  British  colonies  of  any  artificer,  ser- 
vant, clerk,  labourer,  &c. — (17&  18  Vict.  cap.  83.) 

Bonds  of  Friendly  Societies. 

Bond  in  confirmation  of  executor,  the  estate  being  under  <f  20. 

Extracts  of  protests  for  sums  under  408. 

Commissions  to  General  Assembly  and  other  Church  courts. 

Leases  of  waste  lands,  where  the  rent  is  below  a  specified  amount 

Insurances  on  agricultural  produce,  and  of  public  hospitals,  and  of 
property  in  a  foreign  kingdom  at  amity  with  the  Sovereign  of 
this  country. 

Receipts  for  money  deposited  in  banks. 

Receipts  on  promissory  notes,  bills  of  exchange,  and  drafts  or 
orders. 

Letters  acknowledging  the  safe  arrival  of  bills  of  exchange,  pro- 
missory notes,  or  other  securities,  were  formerly  exempted  ;  but 
this  exemption  was  repealed  by  the  13th  section  of  17  &  18 
Vict  cap.  83. 

Receipts  or  discharges  indorsed  or  written  upon  a  bond,  mortgage, 
or  other  security  duly  stamped,  acknowledging  receipt  of  the 
sums,  principal  and  interest,  thereby  secured. 

Receipts  for  the  duty  upon  fire  insurance. 

Receipts  for  money  paid  to  the  Crown ;  17  &  18  Vict  cap.  83, 
§14 

Public  maps  and  certain  other  public  documents  are  not  stampablo, 
though  referred  to  in  a  deed  or  instrument ;  17  &  18  Vict.  cap. 
83,  §  22. 

Wills,  testaments,  testamentary  instruments,  and  dispositions 
mortis  causi  of  every  description. 
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PabtL 


Chapter  II. 


Stamp  Acts, 


By  the  Bankruptcy  Act,  2  &  3  Vict.  cap.  41,  §  145,  there  is  an 
exemption  from  stamp  duties  upon  conveyances,  sales,  and  pro- 
ceedings under  that  statute,  in  so  far  as  the  payment  of  such 
duties  would  diminish  the  estate  to  the  creditors,  or  to  the  bank- 
rupt himself  if  reinvested.* 

The  duties  imposed  by  the  Act  55  Geo.  III.  are  affected  by  sub- 
sequent statutes  ;  in  particular,  by  7  &  8  Vict  cap.  21,  reductions  are 
made  on  sea  insurances,  agreements  chargeable  previously  with  a 
duty  of  £1  are  reduced  to  2s.  6d.,  and  powers  of  attorney  to  vote 
in  meetings  of  joint  stock  companies,  of  which  the  stock  is  divided 
into  shares  and  transferable,  are  also  reduced  to  a  duty  of  2s.  6d. 

Duplicates  or  counterparts  of  deeds  are,  by  13  &  14  Vict.  cap.  97, 
chargeable  with  reduced  rates  of  stamp  duty ;  and  an  omission  in 
16  &  17  Vict  cap.  63,  to  extend  such  reduced  duty  to  deeds  specified 
under  the  head  "Conveyance,"  is  supplied  by  the  15th  section  of  17& 
18  Vict.  cap.  83. 

By  the  1  &  2  Vict  cap.  85,  stamps  denoting  duties  payable  in  one 
part  of  the  United  Kingdom  may  be  used  for  instruments  liable  to 
stamp  duties  payable  in  any  other  part,  provided  the  stamps  so  used 
are  of  equal  or  greater  amount  than  those  charged  on  such  instru- 
ments, and  provided  also  that  no  stamp  specially  appropriated  by  a 
mark  on  its  face  to  one  particular  instrument  shall  be  used  for 
another. 

Instruments  made  out  of  this  country  or  at  sea  do  not  require  to 
be  stamped  in  terms  of  the  Act  55  Geo.  III.,  which  directs  the 
duties  thereby  granted  to  be  levied  "  in  and  throughout  the  whole  of 
"  Great  Britain."  But  here  the  duties  imposed  by  17  &  18  Vict 
cap.  83  upon  foreign  bills  must  be  kept  in  view.  Our  Courts  will 
not  regard  the  want  of  a  stamp  in  a  foreign  deed,  although  a  stamp 
may  be  requisite  to  such  deed  by  the  law  of  the  country  where  it 
was  made,  because  our  Judges  will  not  notice  the  revenue  laws  of 
another  state.  But  it  is  different  if  the  instrument  has  been  made 
in  a  foreign  country  subject  to  the  Sovereign  of  this  realm,  in  which 
case  it  will  be  a  good  objection  that  it  is  not  impressed  with  the  duty 
payable  where  it  was  made. 

It  has  been  laid  down  as  a  general  rule  in  the  construction  of  the 
Stamp  Acts  by  the  English  Judges,  to  whose  opinion  in  such  matters 
weight  is  attached  in  our  Courts,  that  the  cases  in  which  duty  is  to 


16  D.  991. 


*  By  6  0*0.  rV.  c.  41,  §  1,  bills  of  sale,  conveyances,  assignments,  &c.,  for  the  sale  or 
transfer,  either  absolutely  or  otherwise,  of  a  ship,  or  share  of  a  ship,  are  exempted  from 
stamp-duty.  A  letter  acknowledging  the  receipt  of  a  sum  as  the  price  of  shares  of  a  ship  is 
not  a  document  falling  under  the  above  exemption.  It  is  truly  a  receipt  for  money  ;  and,  if 
unstamped,  it  is  not  legal  evidence  of  payment,  and  cannot  he  used  as  a  declaration  of 
trust;  Davideon  v.  SuKtrtsorif  2l8t  June  1854. 
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attach  must  be  fairlj  and  explicitly  marked  out  by  the  terms  of  the      Past  I. 
statutes,  and  that  a  liberal  construction  is  to  be  given  to  words  of  cnAPm  XL 

exemption.  Stamp  Acns 

It  is  well  understood,  that  no  single  instrument  which  is  liable  to  ^^f'^- 
one  specific  duty  is  chargeable  under  any  two  or  more  heads  or  de- 
nominations. Thus  a  deed,  containing  both  a  personal  bond  and  a 
disposition  of  lands  in  security  of  the  amount,  is  chargeable  only 
with  the  duty  imposed  upon  a  mortgage,  and  not  with  both  a  bond 
stamp  and  a  mortgage  stamp,  although  the  schedule  contains  both  of 
these  denominations.  But  when  the  same  deed  is  made  for  more 
than  one  valuable  consideration,  it  is,  by  §  16  of  17  8c  18  Vict.  cap.  83, 
chargeable  with  stamp  duty  in  respect  of  each.  And  if  one  deed  con- 
tains more  than  one  contract  or  instrument  or  transaction,  there  must 
be  a  distinct  stamp  for  each  of  these  Thus  three  acts  of  infeftment 
under  three  separate  warrants,  though  in  favour  of  the  same  party, 
were  held  to  require  separate  stamps  ;  Mackintosh  v.  Grant,  12th  May  9  S.  583. 
1831.  A  deficiency  in  this  respect  cannot  be  supplied  by  annexing 
stamps  on  separate  sheets. 

Where  an  agreement  is  contained  in  various  letters  or  other  docu- 
ments, and  these  serve  to  constitute  tlie  same  agreement,  one  stamp 
is  sufficient  And  although  there  may  be  several  subjects  of  contract, 
if  they  all  manifestly  form  part  of  only  one  transaction,  one  stamp 
is  sufficient  Thus  you  may  have  a  personal  bond  for  money  secured 
both  by  a  disposition  of  lands  and  an  assignment  of  a  life  policy  or 
other  moveable  property,  and  the  mortgage  stamp  will  cover  them 
aU.  This  is  well  illustrated  by  the  case  of  Brown  v.  Bedwell,  3d  9  S.  136. 
December  1830,  where  a  deed,  containing  a  personal  bond  by  a  hus- 
band and  an  heritable  security  by  his  wife,  was  held  liable  only  to  a 
single  ad  valorem  mortgage  duty.  But  where  a  conveyance  of  land 
contained  a  bond  for  an  annuity,  it  was  held,  in  consequence  of  the 
provisions  under  the  word  "  conveyance/'  to  require  both  a  conveyance 
stamp,  and  the  stamp  imposed  upon  the  grant  of  an  annuity  ;  Wilkie  12  D.  sis. 
V.  Flowerdew,  5th  March  1850. 

Composition  contracts,  discharges  by  creditors,  and  relative  deeds, 
though  subscribed  by  many  parties,  are  ruled  by  the  same  principle, 
and  held  to  refer  to  one  matter,  viz.  the  estate  for  division,  and  so  re- 
quire only  one  stamp.     It  was  so  decided  in  the  case  of  Johnston  &  Co,  M  v.  '*  Writ," 
V.  Attwell,  7th  March  1801,  with  regard  to  an  obligation  granted  bysove-  ^^^'  ^^'  ^' 
ral  parties  to  pay  the  debts  owing  to  the  six  creditors  of  one  person. 

Where  an  instrument  liable  to  stamp  duty  is  not  stamped,  it  is  not  Ndlutim 
admissible  as  evidence.     This  is  expressly  enacted  by  the  59th  sec-  actbT 
tion  of  the  9th  and  10th  Will.  III.  cap.  25,  which  is  continued  by  subse- 
quent statutes,  and  is  now  in  force.     But  an  exception  has  been 
introduced  by  17  and  18  Vict  cap.  83,  §  27,  which  admits  unstamped 
instruments  in  evidence  in  any  criminal  proceeding.     In  civil  suits 
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Past  I.      the  rule  continues  unaltered.     The  Court,  therefore,  cannot  look  at 
GHAnBB  II.    ^^  unstamped  instrument,  further  than  to  ascertain  that  it  is  liable 

Stamp  Acts,     ^0  ^^e  objection.     This  was  exemplified  in  the  case  of  Cadzow  v. 

<»»**•  WUson,  4th  January  1830,  where  an   unstamped  missive   of  sale 

6  Murray,  98.    ^^g  hq(;  admitted  as  evidence,  even  although  the  objection  to  it  was 

not  insisted  in  by  the  party  against  whom  it  was  adduced.  No  con- 
sent of  parties  can  cure  a  defect  by  which  the  public  revenue  suffers. 
The  same  enactment,  however,  provides  the  remedy,  that  the  instru- 
ment may  be  admitted  upon  payment  of  the  duty  and  of  a  penalty, 
and  upon  the  instrument  being  stamped  with  a  lawful  stamp.  The 
power  of  getting  deeds  stamped  after  execution  is  facilitated  by  §  1 2 
of  the  Statute  13  and  14  Vict.  cap.  97,  the  commissioners  being  autho- 
rized to  remit  the  whole  or  a  part  of  the  penalty  upon  the  deed  being 
presented  to  be  stamped  within  twelve  months,  where  the  execution 
without  a  stamp  has  proceeded  from  accident,  mistake,  inadvertency,  or 
urgent  necessity,  and  without  wilful  design  to  defraud  the  revenue ;  and 
by  §  13,  deeds  executed  abroad  may  be  stamped,  without  a  penalty, 
within  two  months  from  their  being  received  in  this  country.*  There 
are  certain  instraments,  however,  to  which  the  remedy  is  not  available. 
By  the  23  Geo.  IIL  cap.  49,  §  14,  bills  of  exchange,  promissory-notes, 
and  receipts  or  discharges,  are  declared  inadmissible  as  evidence,  un- 
less properly  stamped  before  being  written  ;  and  this  is  still  in  force 
with  this  modification,  that,  by  35  Geo.  III.  cap.  55,  §  11,  receipts  and 
discharges  may  be  stamped  within  a  fortnight  upon  payment  of  the 
duty  and  a  penalty  of  £5,  and  within  a  month  upon  payment  of  the 
duty  and  <f  10  ;  and,  by  the  37  Geo.  IIL  cap.  136,  §  5,  bills  and  notes 

Seenipra,  p.  85.  written  upon  stamps  of  sufficient  value  but  of  a  wrong  denomination 

may  be  stamped  correctly,  upon  payment  of  the  duty  and  a  penalty. 
It  has  been  already  noticed  that,  by  17  &  18  Vict.  cap.  83,  §  10,  the 
penny  stamps  for  receipts  may  be  used  for  drafts,  and  the  penny 
stamps  for  drafts  for  receipts,  notwithstanding  the  special  appropria- 
tion. But  there  is  no  remedy  for  a  bill  or  note  written  upon  a  stamp 
of  a  wrong  denomination  and  of  too  small  value ;  and,  with  these 
explanations,  it  is  certain  that  a  bill,  promissory-note,  or  receipt, 
written  upon  paper  unstamped  or  stamped  with  too  low  a  duty,  is 
incurably  defective,  and  not  admissible  as  evidence.     This  is  strongly 

13  8. 190.        illustrated  in  the  case  of  Greenock  Bank  v.  Darroch,  12th  December 

1834,  where  a  party  admitted  his  signature  as  drawer  and  indorser  of 
a  bill  of  exchange  written  upon  an  insufficient  stamp  ;  and  yet,  the 
Court  being  forced  by  the  Stamp  Acts  to  lay  the  bill  out  of  view,  he 
was  held  not  liable  for  the  amount,  unless  the  holder  could  prove  the 
debt  by  other  evidence  than  the  bill.  But,  although  unavailing  to 
prove  the  payment  to  which  it  refers,  an  unstamped  receipt  may  be 
used  for  what  is  called  a  collateral  purpose,  e,g,,  an  unstamped  receipt 

*  Sco  p.  93,  and  note. 
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for  rent,  though  it  cannot  be  used  to  prove  the  payment,  may  be      Par  i. 
adduced  to  prove  the  fact  of  tenancy.    Upon  this  principle,  in  Mathe-   CHAFna  11. 
$(m  A  Son  v.  Ro&s^  27th  March  1849,  an  unstamped  receipt  was  ad-  g  Bell's  App. 
mitted  to  prove  a  «tate  of  accounts  written  upon  it,  that  state  of  ^74. 
accounts  not  being  dependent  upcm  proof  of  the  payment*     The 
same  is  the  case  with  respect  to  policies  of  sea  insurance,  which  are 
absolutely  null,  if  not  stamped  when  written  ;  and  the  Commissioners 
are  forbidden  to  stamp  them  by  the  15  th  section  of  35  Geo.  III. 
cap.  63.    The  duties  on  sea  insurances  in  the  general  Act  5-5  -Geo.  III. 
are  repealed,  and  others  imposed  by  the  3  &  4  Will.  lY.  cap.  23. 

Indentures  of  apprenticeship  are  absolutely  void,  if  the  considera- 
tion be  not  truly  set  forth  in  them  ;  and  also,  though  otherwise  unex- 
ceptionable, they  Are  absolutely  void,  if  not  duly  stamped  within  three 
months^  when  executed  within  fifty  miles  from  the  limits  of  the 
weekly  bills  of  mortality,  and,  when  at  a  greater  distance,  within  six 
month&     The  duty  on  indentures  is  reduced  by  16  &  17  Vict.  cap.  59. 

With  these  oxceptions,  deeds  may  be  stamped,  on  payment  of  a  Aptmwbtamp- 
penalty,  at  any  time  ;  and  where  a  deed  is  deficient  in  this  respect,  ^^' 
the  Court,  if  craved  in  due  time,  will  sist  process,  to  afibrd  time 
for  getting  it  stamped.    It  is  needless  to  refer  to  the  numerous 
cases  in  which  this  has   been  done.     In  Church  v.  Skarpe,  8th  5  D.  876. 
March  1843,  a  party  was  allowed  to  get  a  minute  of  lease  stamped, 
after  having  at  an  early  stage  of  the  litigation  declined  to  avail 
himself  of  the  power  so  to  validate  the  document    Even  after  a 
deed  has  been  placed  upon  record,  the  Court  will  grant  warrant 
to  transmit  it  to  the  Stamp  Office  to  be  stamped,  on  security  being 
found  to  return  it  to  the  register;  Laidiaw,  21  st  January  1840. 16 F.C. 366. 
With  regard  to  the  expense  of  stamping,  the  Court  imposed  that 
burden  upon  the  grantor  of  the  obligation,  in  Gardiner's  Executrix  v.  2  D.  156. 
BenneU^  28th  November  1839,  on  the  ground  that  implement  ought 
to  have  been  given  without  rendering  any  action  necessary,  and  that 
he  ought  to  have  given  a  valid  obligation  at  first.    But  it  is  important 
to  observe  that  where  the  grantor  becomes  bankrupt,  this  expense 
will  fall  upon  the  receiver  of  the  unstamped  document;  Law  v.  iiD.  1489. 
M^Laren^  20th  July  1849  ;  here  it  was  observed  on  the  Bench,  that 
the  policy  of  the  law  requires  the  Court  to  check  the  practice  of 
using  unstamped  documents.     The  expense  of  stamping  a  mutual 
deed  founded  on  by  both  parties  was  imposed  equally  upon  them,  in 
Logan  v.  EUice,  6th  March  1850.t    The  expediency  of  using  stamped  12  D.  841. 

*  In  Bannaiyne  v.  WUfon^  13th  December  1866,  an  account  containing  entries  of  money  ^8  D*  230. 
M  pttid,  was,  although  unstamped,  allowed  to  be  prodaced  as  evidence,  not  of  the  payment  of 
the  rams  of  money,  bnt  of  the  state  of  the  baUince  as  between  the  parties  at  the  date  at  which 
it  was  rendered. 

f  A  gratnitoos  assignation,  unstamped,  was  produced  in  a  litigation  as  a  title  by  a  party 
who,  on  the  want  of  st^p  being  stated  as  an  objection,  had  it  stamped.  It  was  held  that, 
though  the  party  producing  such  a  document  as  his  title  prevailed  in  the  litigation,  and 
found  entitled  to  expenses  generally,  yet  he  was  bound  to  put  himself  in  tUtdo  to  use  it, 
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Part  I.      documents  is  strikingly  shewn  in  Hutchinson  v.  Ferrier,  4th  March 
Ghafter  II.   1861,  where  a  lease  having  been  annually  renewed  by  missives,  it  was 
13  D.  8C7 ;       held  that  it  could  only  be  proved  by  production  of  these,  and  that 
29tii  Marcr*^'  they  were  inadmissible  as  evidence,  if  not  stamped. 
1852.  With  regard  to  the  legal  effect  of  stamping  deeds  after  their  date, 

Legal  Eppbct  different  views  have  been  taken.     In  the  case  of  Mackintosh  v.  Grant. 

OF  After-  , 

sTAMPiHo         12th  May  1831,  to  which  we  have  already  referred,  it  appears  to  have 

DEBoe.  heQn  held  that,  a  sasine  having  been  inadequately  stamped  when  pre- 

sented  to  a  court  of  freeholders  in  support  of  a  claim  of  enrolment, 
the  judgment  of  that  court  rejecting  the  claim  could  not  have  been 
affected  by  the  subsequent  stamping  of  the  deed.    On  the  other  hand, 

Vol.  1.  p.  739,    Mr.  Bell,  in  his  Commentaries  on  the  Law  of  Scotland,  has  preserved 

a  brief  notice  of  an  election  case,  in  which  it  was  held  that  a  title  to 
vote,  which  at  the  time  of  enrolment  was  defective  from  sasine  having 
been  taken  on  a  disposition  having  a  wrong  stamp,  was  rendered  unex- 
ceptionable by  the  subsequent  affixing  of  the  proper  stamp.  The  date 
of  this  case  is  16th  February  1819,  but  the  name  is  not  given.  The 
general  tenor  of  the  decisions  is  to  make  deeds,  after  the  stamp  is 
affixed,  operate  retro  in  the  same  way  as  if  they  had  been  duly 

Elchies  V,         stamped  when  executed.    Thus,  in  the  case  of  Creditors  of  Kifigstorie, 

"Wnt,"No.l4.  j2th  January  1743,  diligence  by  inhibition  and  adjudication  having 

been  found  null  on  account  of  the  title  being  unstamped,  the  party 
got  it  stamped,  and  the  Lords  held  that  the  stamping  operated  back- 

M.  6494.  wards  so  as  to  support  the  diligence.     In  Laviont  v.  Lamont's  Credi- 

tarSy  4th  December  1789,  the  subsequent  stamping  of  a  mortis  causa 
deed  was  held  to  validate  decrees  of  constitution  and  adjudication 

1  D.  10.  obtained  while  it  was  unstamped.    In  Davidson  v.  Qibb,  13th  Novem- 

ber 1838,  after-stamping  was  found  to  validate  ab  initio  a  process 

1  D.  14.  of  maills  and  duties  ;  and  in  Wood  v.  Ker,  a  case  of  the  same  date 

as  the  last,  the  same  decision  was  pronounced  with  respect  to  a 

6  D.  97.  process  of  poinding  the  ground.     Again,  in  Mories  v.   Olen,  24th 

November  1843,  a  vote  given  for  the  trustee  in  a  sequestration  by  a 
creditor,  whose  ground  of  debt  was  objectionable  for  want  of  a  stamp, 
was  held  to  be  validated  by  the  after-stamping. 

Afteb-staht-       But  while  in  these  cases  the  remedy  has  been  equal  to  the  defect, 

"*  every  careful  Conveyancer  will  not  the  less  consider  it  the  part  equally 

of  prudence  and  of  duty  to  have  his  deeds  put  upon  proper  stamps 
when  executed.  In  the  case  last  cited  you  will  find  that  the  judges 
carefully  reseiTed  their  opinions  with  respect  to  the  legal  effect  of 

17  D.  368.  and  could  not  recover  the  expense  of  stamping ;  Macpherson  v.  Macpherson^  7th  February 

1866.    One  of  the  judges  put  his  acquiescence  in  the  decision,  upon  the  ground  that  the  deed 

9  D.  1602.  ^as  not  a  mutual  contract.    In  the  case  of  SmaU  v.  PotOt,  16th  July  1847,  the  expense  of 

stamping  a  mutual  contract,  which  was  at  a  jury  trial  used  by  the  pursuer,  to  whom  expenses 
were  found  due,  was  laid  equally  upon  both  pursuer  and  defender,  imon  the  ground  that  the 

10  D.  806.  contract  was  a  mutual  one.    The  same  was  also  found  in  Flowers  t.  OraydoUf  18th  Decem- 

ber 1847. 
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after-Btamping  in  other  cases  than  the  one  then  before  them  ;  and      Pa«t  I. 
there  is  this  serious  risk  in  the  case  of  an  unstamped  deed,  that  if  it   chaftm  IL 
should  happen  to  be  lost,  the  tenor  of  it  cannot  be  proved.    This  has  Cajies  cited  by 
been  found  in  England ;  and,  although  the  point  has  not  actually  ^^^  Comm.  i. 
occurred  in  our  Courts,  it  appears  to  be  certain  upon  principle,  that  a 
judge  could  not  receive  evidence  of  the  tenor  or  contents  of  a  deed 
open  to  an  exception  which  would  prevent  his  looking  at  the  deed 
itself  if  produced.* 

The  nullity  of  bills  of  exchange  and  promissory-notes  written  upon 
paper  either  not  stamped  at  all,  or  inadequately  stamped,  suggests  a 
very  important  caution  in  a  department  of  business  in  which  serious 
eirors  will  naturally  occur,  if  not  guarded  against.  In  granting  ac- 
knowledgments for  money  upon  unstamped  paper,  it  will  happen  that 
something  is  said  as  to  the  repayment,  but  it  will  be  fatal  to  the 
validity  of  the  document,  even  as  an  acknowledgment,  if  any  words 
are  used,  which  are  in  their  form  equivalent  to  a  promise  to  repay,  as 
it  will  be  held  to  be  a  promissory-note,  and  incapable,  therefore,  of 
receiving  the  stamp  after  being  written.  Thus  in  Mcintosh  v.  Stewart,  s  S.  7S9. 
13th  May  1830,  an  acknowledgment  of  money,  with  the  addition, 
**  which  sum  I  promise  to  pay,"  was  held  to  be  a  promissory-note, 
and  void  for  want  of  a  stamp.  The  same  decision  had  been  given  in 
Alexander  v.  Alexander,  26th  February  1830,  where  the  document  8  S.  602. 
was  a  holograph  letter  in  these  terms : — '*  I  acknowledge  to  have  this 
"  day  received  from  you  Eighty  Pounds  sterling,  which  /  shall  pay 
"  when  required."  This  was  held  to  be  a  promissory-note.  See 
further  8coU  v.  Scott,  19th  February  1836.  13  S.  490. 

But  an  acknowledgment  of  money  received,  with  an  engagement 
to  repay  in  the  form  not  of  a  promise  but  of  an  obligation,  is  held  to 
be  of  the  nature  of  a  bond,  and  therefore  stampable  ;  Martin  v.  ii  s.  782. 
Brash,  25th  June  1833  ;  Jones  v.  Farquharson,  4th  December  1834. 13  8.  ii7. 
In  these  two  cases,  the  words  "  oblige  to  pay ''  or  "  to  repay,"  were 
used.     In  Pirie*s  Representatives  v.  Smith's  Executrix,  28th  February  ii  s.  473. 
1833,  there  were  four  acknowledgments  of  money  received,  containing 
in  the  two  first  the  words,  "  for  which  I  shall  account,"  and  in  the 
ether  two  the  words,  "  which  I  shall  repay  you  when  demanded." 
The  Court,  after  consultation  of  the  whole  Judges,  held  that  the  two 
former  documents  were  neither  receipts  nor  promissoiy-notes,  and 
therefore  stampable,  and  that  the  two  latter  were  promissory-notes, 
and  so  incapable  of  being  stamped. 

In  England  there  is  in  familiar  use  an  abbreviated  form  of  an  ac-  Unstamped 
knowledgment  of  money  owing,  called  an  1. 0.  U.    The  document  ^e^^opDmt. 

*  Agreementt  (2fl.  6d.  duty)  and  charter-partiett  may  be  stamped  within  fourteen  days, 
vitlioiit  penalty ;  7  &  8  Vict.  c.  21 ;  5  &  6  Vict.  c.  79.  An  atUtUd  copy  may  be  likewise 
■tamped,  without  penalty,  within  sixty  days  of  date  of  attestation ;  30  &  40  Geo.  III.  c.  84. 
As  to  the  after-stamping  of  deeds  executed  abroad,  see  13  &  14  Vict.  c.  97,  §  13. 
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6  S.  742. 
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UTBE  Issue. 


14  S.  898. 


Stamp  ActSi 


contains  simply  the  date,  the  three  capital  letters  I.  0.  U.,  the  amount, 
and  the  debtor's  signature,  with  or  without  the  creditor's  address. 
Such  acknowledgments  receive  legal  effect,  and  are  held  exempt  from 
stamp  duty,  a&  being  neither  receipts  nor  promissory-notes.  In  Scot- 
land we  have  on  this  point  the  authority  of  Macpherson  v.  JUtmro, 
18th  February  1854,  recognising  an  I.  0.  U.  as  an  acknowledgment  of 
debt.  There  the*  I.  0.  U.  was  attached  to  a  letter,  which  contained  a 
stipulation  that,  though  the  acknowledgment  was  sent  to  the  creditor, 
he  must  "  wait  in  the  meantime."  It  was  held,  that  the  stipulation 
did  not  import  into  the  acknowledgment  a  condition  of  postponed 
payment,  so  as  to  convert  it  into  an  agreement,  and  to  render  a  stamp 
necessary  before  it  could  be  received  in  evidence  of  the  alleged  debt. 
Written  acknowledgments  of  money — advanced  by  a  party  not  a 
banker,  but  accommodatnig  another  from  time  to  time  with  cash  to 
pay  his  workmen,  as  there  was  no- banker  in  the  neighbourhood — were 
held  free  from  liability  to  stamp  duty,  in  Sloan  v.  BirtwhisUey  Ist 
June  1827.* 

It  is  an  established  principle  that,  after  an  instrument  has  been 
completed,  and  issued  or  made  an  available  security,  no  material 
addition  or  alteration  can  be  made  upon  it  without  an  infringement 
of  the  Stamp  Acta  Bills  having  been  issued  as  completed  instru- 
ments, two  new  obligants  were  added  to  them,  and  on  this  ground 
they  were  declared  null  and  void  ;  Home  v.  Purves,  7th  June  1836. 
In  this  case  you  will  also  find  the  doctrine  illustrated,  that  it  is  pars 
judids  to  enforce  this  objection,  and  that  this  may  be  done  at  the 
most  advanced  stage  of  the  litigation. 

Although  the  want  of  a  stamp  nullifies  a  deed  which  is  by  law 
subjected  to  stamp  duty,  that  circumstance  does  not  destroy  the  right 
of  the  party,  even  where  the  defect  cannot  be  cured  by  stamping, 
unless  the  deed  contained  the  only  evidence  of  the  right    If  it  can 


12  D.  904. 


*  A  firm  of  law-agents,  who  were  tbe  petitioning  creditors  in  a  sequestration,  produced 
as  tbeir  ground  of  debt  an  account-current,  containing  entries  for  cash  advances  made  by 
tbem  in  the  character  of  factors  and  cashiers.  They  also  produced  as  the  vouchers  of  these 
advances  unstamped  drafts  upon  them  by  their  client,  the  debtor,  in  the  following  form : — 
"  Debit  my  account  with  £20."  The  question  was  raised,  but  not  decided,  whether  these 
vouchers  required  stamps,  or  whether  they  were  entitled  to  the  privileges  of  banken' 
cheques.  Lord  Fullerton  observed  : — "  These  orders  are  truly  receipts  for  money,  and  as 
"  such,  I  think,  require  a  stamp.  The  respondents  are  not  bankers ;  and  J  do  not  see  how 
"  a  person,  who  has  a  sum  of  money  deposited  in  the  hands  of  another,  can  be  allowed  to  get 
"  the  better  of  the  stamp-laws  by  granting  receipts  for  it  in  this  way.  I  do  not  think  these 
"  documents  can  be  looked  upon  as  I.  0.  U.s.  They  are  writings  which  rather  seem  to  fidl 
"  under  the  stamp-laws."  On  the  other  hand.  Lord  Cuninghamb  remarked : — *'  I  do  not 
"  think  the  cheques  required  stamps ;  and  I  am  not  ready  to  find,  that  if  a  party  sends  a 
**  letter  to  another  who  owes  him  money,  saying,  '  I  will  thank  you  to  give  the  bearer  £20,* 
"  that  would  require  a  stamp.  No  doubt,  bankers*  cheques  are  excepted  in  the  schedule  of 
"  the  Stamp  Act,  but  that  does  not  decide  that  every  other  order  for  money  must  be 
"  stamped ;"  Elder  v.  Thomson,  Elder,  and  Bum,  12th  June  1850. 
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be  established  by  other  competent  evidence,  the  right  will  receive      P^^w  J. 
effect  notwithstanding  that  the  writing  is  null.  CoAmtL  XL 

I  have  thus  directed  attention  to  the  most  important  points  in 
practice  connected  with  the  stamp-duties.  But,  as  already  stated, 
it  is  impossible  to  discuss  that  subject  in  detail  within  the  limits 
necessarily  assigned  to  these  Lectures ;  and  the  observations  which 
have  been  made  must  be  regarded  rather  as  hints  and  directions  for 
acquiring  a  fuller  acquaintance  with  this  subject,  than  as  designed 
to  furnish  such  information  directly. 

The  next  point  which  we  are  to  consider  is — 

3.  I%e  eatemcd  form  of  Deeds. — The  first  thing  to  be  remarked 
here  is,  that  the  1  Anne,  Stat  2,  cap.  22,  requires  all  writings,  mat- 1  Anne,  S.  2, 
ters,  and  things,  on  which  stamp-duties  are  payable,  to  "  be  written  ^  ^^* 
*'  in  such  manner  that  some  part  thereof  shall  be  either  upon,  or  as 
"  near  as  conveniently  may  be  to,  the  stamps,"  under  a  penalty  of 
^10.  This  regulation  ought  to  be  attended  to,  being  still  in  force 
under  the  clause  of  the  general  Stamp  Act,  which  continues  in  effect 
the  provisions  and  penalties  of  previous  statutes.  In  discharges  the 
one  penny  adhesive  stamp  must,  by  §  4  of  16  &  17  Vict.,  cap.  59,  be 
cancelled  by  writing  the  name  or  initials  over  it,  under  a  penalty  of 
^10.  The  same  rule  is,  by  the  Act  of  1854,  extended  to  orders  and 
drafts. 

Formerly  the  practice  was  to  preserve  executed  deeds  in  the  form  Debds  »  Fohm 
of  rolls,  in  the  same  manner  as  the  books  of  the  ancients  were  rolled  ^^  ^"*' 
up,  and  which  form  gave  the  name  volumen  to  a  book.    This  practice 
prevailed  in  all  legal  proceedings,  and  judicial  records  were  caJled  the 
Bolls  of  Court ;  and  our  Lord  Register,  who  is  the  official  custodier 
of  these  records,  is  designated  Clerk  of  Her  Majesty's  Council  and 
Holla.    When  one  sheet  of  paper  was  not  sufficient,  it  was  lengthened  SiDBBCRZBnio. 
by  pasting  another  upon  its  lower  end,  to  which,  if  necessary,  a  third 
was  added,  and  so  on.    The  signature  being  at  the  bottom  of  the  deed, 
it  was  evidently  sufficient  only  to  authenticate  that  sheet  upon  which 
it  was  written  ;  and  it  therefore  became  common  not  only  to  subscribe, 
but  to  sign  along  the  side  at  the  joinings,  the  Christian  name  being 
written  on  one  sheet,  and  the  simame  upon  the  other.    This  practice, 
however,  although  common,  never  became  so  universal  as  to  obtain 
the  force  of  a  legal  solemnity  ;  and  so  in  the  case  of  Ogilvie  v.  Earl  M.  16804. 
ofFinlator,  14th  January  1674,  a  bond  was  sustained  against  a  cau- 
tioner's representative,  although  not  signed  at  the  joining  of  the 
sheets  ;  and  in  Sym  and  Scotw.  Donaldson^  23d  November  1708,  a  M.  16713. 
deed  challenged,  on  the  ground  that  it  was  not  sidescribed  at  the 
juncture  of  the  sheets,  was  sustained,  in  respect  the  last  sheet, 
which  was  subscribed,  contained  the  essential  parts  of  the  deed.    Tims 
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Past  I.      the  Court  determined  every  case  according  to  its  own  peculiar  cir- 
Cuj^  II.    cumstances. 

Deeds  wBTiTKif      The  nwjthod  of  writing  long  deeds  in  the  form  referred  to,  and  pre- 

B00KWI8E.  serving  them  as  rolls,  was  attended  with  inconvenience  ;  and  similar 
incoDvenience  was  experienced  in  the  ancient  practice  of  writing  char- 
ters and  sasines  of  great  length  upon  large  single  sheets  of  parchment. 

1672,  c.  7.  This  led  to  variotis  enactments,  of  which  the  first  was  the  Act  1672, 
cap.  7,  which  refers  to  the  class  of  writs  passing  the  Great  and  Privy 
Seals,  and  empowers  parties  to  choose  whether  they  will  have  their 
charter  or  other  writ  in  a  broad  skin  of  parchment  as  formerly,  or  to 
have  them  written  by  way  of  a  book  in  leaves  of  parchment ;  and  in 
the  latter  case  it  directs  how  the  pages  are  to  be  marked,  and  the 

a686,  c.  17.       seals  appended.     The  next  statute  was  that  of  1686,  cap.  17^  which 

authorised  the  writing  of  sasines  by  way  of  book.*  The  last  statute 
upon  this  subject,  and  by  which  deeds  in  general  are  regulated  in  this 

1696,  c.  15.  particular,  is  the  Act  1 696,  cap.  15,  which  allows  an  option  to  parties  to 
choose  whether  they  will  have  their  securities  written  on  sheets  bat- 
tered together  as  formerly,  "  or  to  have  them  written  by  way  of  books 
"  in  leafs  of  paper,  either  in  folio  or  in  quarto,  providing  that,  if  they 
"  be  written  bookways,  every  page  be  marked  by  the  number  first, 
"  second,  &c.,  and  signed  as  the  margins  were  before  ;  and  that  the 
"  end  of  the  last  page  make  mention  how  many  pages  are  therein 
"  contained,  on  which  page  only  witnesses  are  to  sign  in  writs  and 
"  securities,  where  witnesses  are  required  by  law."  Deeds  so  written, 
marked,  and  signed,  are  declared  *'  to  be  as  valid  and  formal  as  if 
"  they  were  written  on  several  sheets  battered  together,  and  signed 
"  on  the  margin,  according  to  the  present  custom.'' 

By  the  terms  of  this  statute,  it  will  be  observed  that  the  writing  of 
deeds  bookwise  is  permissive,  and  not  obligatory  ;  and  the  power  of 
writing  them  as  formerly  upon  one  page  formed  of  two  or  more  sheets 
pasted  together,  is  not  only  not  abrogated,  but  that  method  is  ex- 
pressly recognised  as  valid  and  formal ;  and  whereas  it  previously 
rested  merely  upon  custom,  sidescribing  was  after,  and  by  virtue  of, 
this  Act  held  to  be  essential  in  deeds  of  that  form.  Accordingly,  a 
disposition  of  land  was  found  null,  because  "  not  sidescribed  on  the 
"  joining  of  the  sheets,  after  the  Act  of  Parliament  establishing  the 

W.  16808.        "  custom  of  sidescribing  the  joinings  "  M'Donald  v.  M'Donaid,  18th 

December  1714.  This  form,  although  inconvenient  for  reference, 
possesses  peculiar  conveniences  in  the  case  of  instruments  executed 
by  a  large  number  of  parties,  whose  subscription  of  every  page,  as 
required  when  the  deed  is  written  bookwise,  would  be  troublesome 
and  diflScult,  if  not  impossible.  The  practice  of  writing  deeds  on  one 
extended  page  has,  accordingly,  been  much  revived  of  late  years  in 
the  case  particularly  of  joint-stock  companies,  consisting  of  numerous 

*  See  infra,  note  to  p.  98. 
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partners.     Modera  improvements  in  the  art  of  paper-mating  enable       Pabt  l 
the  practitioner  to  obtain  a  single  sheet  of  any  length  he  may  require ;    CH*raH  ll, 
and  the  increased  risk  of  injury  by  friction  or  tearing,  where  the 
sheet  is  large,  is  obviated  in  practice  by  having  it  pasted  upon  cloth. 
When  parchment  is  used,  the  deed  can  be  lengthened  only  by  adding 
sheets ;  and,  as  there  would  be  great  difficulty  in  having  the  joinings 
signed  by  every  member  of  a  numerous  copartnery,  there  is  usually 
inserted  in  the  body  of  the  deed  an  authority  to  one  or  two  indivi- 
duals to  sign  the  joinings.     This  mode  of  execution  was  sustained  in 
the  case  of  Sclater  v,  Glyne,  11th  January  1831,     The  judgment  in  o  s.  248. 
this  case  was  reversed  upon  appeal  to  the  House  of  Lords  ;  but  this 
particular  part  of  the  decision  was  not  brought  under  review. 

When,  according  to  the  permission  of  the  Act  1696,  cap.  15,  the  RBjcnrrea  of 
deed  ia  written  bookwise, — and  this  is  the  common  practice,— the  S^™""""" 

first  requirement  is,  that  every  page  be  marked  by  Uic  numbers ^/trsi,         

aecond,  &o.     These  numbers  are  expressed  in  words  in  the  Act,  and  p^J^""" 
it  is  the  practice  to  number  the  pages  in  words.     It  has  been  decided, 
however,  (though  the  soundness  of  the  decision  is  questionable,)  to 
be  no  objection  to  a  deed  that  the  pages  are  numbered  with  arithme- 
tical figures  instead  of  words ;  Earl  of  Cassiliie'  Trustees  v.  Kennedy,  9  s.  663. 
2d  June  1S31.*  The  other  requisite  by  the  statute  is,  that  every  page  S 
shall  be  signed,  and  that  the  number  of  pages  bo  mentioned  in  the  " 
last  page.     By  a  long  and  uniform  train  of  decisions  it  is  established,  PioBs. 
that  both  of  these  requirements  are  indispensable  only  in  deeds  of 
more  than  one  sheet ;  and  that  where  a  deed  ia  contained  entirely 
upon  one  sheet  of  paper,  it  is  not  necessary,  although  it  ho  written 
on  successive  pages,  to  sign  more  than  the  last  p.Tgc,  or  to  insert  the 
number  of  pages.     These  decisions  are  founded  upon  the  principle, 
which  derives  reasonable  countenance  from  the  terms  of  the  statute, 
that  the  Act  refers  only  to  deeds  written  upon  more  than  one  sheet. 
Sec  as  to  the  sufficiency  of  subscription  upon  the  last  page,  whore  the 
deed  consisted  of  only  one  sheet;   Williamson  v.  Williamson,  21st  M.  16955. 
December  1742  ;  Smith,  v.  BanJc  of  Scotland,  4th  July  1816  ;   and  F.  a 
as  to  inserting  the  number  of  pages,  Robertson  v.  Ker,  7th  January  M.  16955. 

•  In  ThnmJKrn  t.  M' Cnimmm't  Truelei-i,  Int  Fobninrj  1836,  B  bond  and  dispoBition  in    8  D.  470. 
secnrity  waa  chollengeJ,  upon  the  prouml  thai,  Ihocrgh  writtin  upon  moro  than  one  slicet, 
the   pagfa    were  not  niimliereJ.     TTib    Court  pronounced  decree   of  reduction,    in    respect 
that  the  deed  hod  not  bean  execiiled  bookwise  in  (he  manner  proviilcd  hy  the  Etatute 
in  order  to  render  deedn  pieculcd  in  Ihat  farm  valid  and  eflcctual ;  and,  thererere,  that  it  w.ig 
nut  mthenticatfld  and  proboUve  bj  (he  Law  of  Scotland.    A  judgment  to  the  conlrnry  effect, 
finding  Chat  none  of  the  rtciuiremenle  of  the  Statula  169fi  are  to  be  regarded  an  Holemnilies, 
had  beeD  pronounced  by  Ijoid  Eoberivos  in  the  Outer- House,  in  the  caao  of  /fojy  v.  Xbbelt,  23  Jurist,  488. 
7lb  December  1850;  and  a  ■imilar  opinion  had  been  previously  expressed  by  Lnrrl  IvoKr 
in  Smith  t.  JVbrtA  Sriiiih  Inmnnue  Compang,  {Infra.)    It  is  nnderstood  (hat  Ttiomton'i  12  D.  1132. 
cue  ii  to  be  appealed  to  the  House  of  Lords.     Viik  infra,  p.  99,  note. 
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PartL       1742;  Macdoncdd  \,  MacdoncUd,  14tli  February  1778.     In  deeds  of 
ChaptTb  II.    ^^^^  ^^^^  ^^^  sheet,  the  compliance  with  the  Act  in  specifying  the 
M.  1695G ;  and  number  of  pages  in  the  testing  clause  has  been  so  universal,  that  there 
2  Hailes,  78^.    lias  been  little  or  no  opportunity  of  making  that  point  a  subject  of 
judicial  discussion.     There  is  a  case  reported  by  Lord  Monboddo, 
whore  a  marriage-contract  was  challenged  on  the  ground  that,  al- 
though it  was  written  upon  several  sheets,  the  number  of  pages  was 
not  mentioned  ;   and  it  was,  notwithstanding,  sustained  upon   the 
grounds,  first,  That  it  was  a  marriage-contract,  and,  therefore,  more 
favoured  than  another  deed ;  secondly,  That  the  pages  were  num- 
bered ;  and,  tastl;/,  That  there  was  a  catchword  at  the  bottom  of  each 
6Br.Supp.865.  page,  SO  that  it  was  impossible  anything  could  be  foisted  in ;  Porteous 
V.  Bell,  4th  February  1757.*     The  statute  was  held  to  be  sufliciently 
complied  with,  where,  although  there  was  no  mention  of  pages,  the 
deed  stated  that  it  was  written  upon  three  sheets,  and  that  the  eleven 
first  sides  were  signed  by  the  grantor,  and  the  twelfth  by  the  granter 
M.  15444.         and  witnesses  ;  Henderson  v.  Wilson,  <kc,,  31st  January  1797.^*     In 
7  S.  616.  Dickson  V.  Cuninghame,  Sd  March  1829,  a  sasine  was  sustained,  al- 

though stated  in  the  notary's  docquet  to  consist  of  nine  pages,  the 
real  number  being  eight.  This  was  held  a  mere  graphical  or  clerical 
error,  the  nature  of  which  was  obvious  ex  facie  of  the  instrument.  | 


4  S.  335. 


1C86,  cap.  17. 


*  It  seems  j)er  se  sufficient  to  justify  this  decision,  that  there  was  here  a  marriage-con- 
tract which  had  been  acted  on.  Lord  Glexlee,  in  the  case  of  the  Earl  of  Fife  v.  Ihff,  22d 
December  1825,  after  giving  his  opinion  that  the  defect  alleged  was  such  that  the  deed  could 
bear  no  faith,  observed,  that  it  was  "  a  very  different  question,  when  a  great  deal  has  been  done 
*'  by  the  parties  on  the  faith  of  the  deed,  whether  benefit  can  be  taken  of  the  nullity,  or  re- 
*'  duction  be  allowed.  No  nullity  arising  from  defect  of  solemnity  can  be  greater  than  that 
"  from  the  want  of  subscription  of  the  party.  Yet  disability  to  bear  faith  on  this  ground  may 
"  bo  removed  by  homologation,  as  in  the  case  of  a  contract  of  marriage,  unsubscribed  by  one 
"  of  the  parties,  but  followed  by  marriage." 

t  "  I  cannot  say  that  the  case  of  Henderson  is  satisfactorily  reported,  and  certainly  it 
*'  cannot  be  taken  as  a  ruling  case  to  which  our  view  of  the  statute  must  bend."  Per  Lord 
Justice-Clerk  (Hope)  in  TJiomson  v.  M'Crummen'a  Trvstces,  svpra. 

X  DickaorCa  case  referred  to  an  instrument  of  sasine.  The  Statute  1686,  cap.  17,  (see 
supra^  p.  96,)  enacted : — "  That  it  shall  be  lawful  for  parties,  if  they  think  fit,  to  cause  write 
**  and  extend  their  sasines  by  way  of  book,  the  attestation  of  the  nottar  condescending  upon 
"  the  number  of  the  leaves  of  the  book,  and  each  leaf  being  signed  by  the  nottar  and  wit- 
nesses." In  Dvke  of  Roxburghe  v.  HaU,  1741,  the  Court  at  first  sustained  it  as  a  nullity 
under  this  statute,  that  the  attestation  of  the  notary  did  not  condescend  upon  the  number  of 
the  leaves  of  the  sasine.  But  the  objection  was  afterwards  repelled  both  in  that  case  and  in 
the  case  of  Clark  and  Wardelt  7th  February  1752,  in  respect  it  appeared  on  inquiry,  "  that 
"  there  were  more  sasines  that  laboured  under  the  same  defect,  than  there  were  sasines  in 
"  terms  of  the  statute  ;  and  of  the  danger  that  might  ensue  by  annulling  the  sasines  for  a 
"  defect  which  in  practice  had  been  so  general."  The  Court  further  declared,  that  they 
would  make  an  Act  of  Sederunt,  reviving  and  enforcing  the  statute.  They,  accordingly,  did 
make  an  Act  of  Sederunt,  17th  January  1756;  which  Act,  instead  of  proceeding  upon  the 
Statute  1686,  cap.  17,  which  applies  exclusively  to  sasines,  proceeded  upon  the  Statute  1696, 
lust.  iii.  2   16.    cnp.  15,  which,  as  Euskike  observes,  has  no  application  to  sasines  at  all.    By  this  Act  of 

Sederunt  the  Lords  "  hereby  appoint  the  regulation,  contained  in  the  foresaid  Act  of  Parlia- 


M.  14332. 


M.  14333. 


A.  S.  17  Jan. 
1756. 
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The  same  principle  was  applied  in  sustaining  a  bond,  which  bore  to       Part  L 
be  written  on  this  and  the  ten  preceding  pages,  while  it  consisted    Ohapteb  II 
only  of  ten  pages  in  all ;  Smith  v.  North  British  Insurance  Company,  12  d.  1132. 
28th  Jane  1850.*    It  appears  thus  to  be  settled,  that  a  mere  inno- 
cent clerical  error  in  tliis  particular  will  not  nullify  a  deed,  pro- 
vided the  evidence  on  the  face  of  the  deed  be  clear,  that  it  is  such  a 
mistaka 

The  Act  1696,  cap.  15,  by  its  terms  gives  effect  to  deeds  written  Bkeds  writ- 
bookwise,  only  on  condition  of  compliance  with  the  provisions  it  con-  ^^d^^^^^^^' 
tains ;  and  the  form  of  that  statute,  therefore,  would  appear  to  imply 
the  nuUiiy  of  a  deed  on  more  than  one  sheet  which  does  not  state  the 
number  of  page3.t  The  decisions  now  cited,  however,  seem  to  have 
very  much  deprived  the  observances  enjoined  by  that  Act  of  the  cha- 
racter of  indispensable  solemnities,  by  admitting  other  evidence  to 
countervail  them  in  proving  the  identity  or  verity  of  the  deed.  Still 
the  judgments  in  the  case  of  CassiUia,  (supra,)  and  also  in  the  parallel    S.  663. 

**  ment  1696|  to  be  pnoctaally  obserred  in  all  time  coming ;  and  that  everj  instrument  of 
**  sanne,  written  bookwise,  shall  have  every  page  marked  by  the  nnmber^r«^,  second,  thirds 
"  &c. ;  and  that  the  notary^s  docqnet  subjoined  to  the  sasine,  shall  mention  the  number  of 
"  pages  of  which  the  sasine  consists  :  With  certification  that  all  sasines  to  be  taken  afler 
**  the  said  12th  day  of  June  1756,  contrary  to  the  directions  of  the  foresaid  Act  of  Parliament 
"  1696,  and  of  this  Act,  shall  be  null  and  void,'*  &c.  This  Act  of  Sederunt,  therefore,  as- 
sumes the  requisites  prescribed  by  1696,  cap.  15,  to  be  imperative  as  solemnities.  The  error 
in  DidemnCs  case  was  proved  to  be  a  merely  clerical  one  by  this,  that  each  of  the  pages  was 
numbered,  and  in  his  docquet  the  notary  attested  that  there  was  an  erasure  in  the  seven- 
teenth line  of  the  eighth  page,  being  the  page  upon  which  the  docquet  was  written.  The 
word  *^ocio^^  in  that  docquet  was  treated,  therefore,  as  simply  a  clerical  mistake  fur 

*  In  this  case  it  was  observed,  that  there  was  there  no  occasion  for  asking  whether 
the  Statute  1696  created  a  nullity  or  not.  I^ord  Moncreiff  remarked : — "  The  h&na  fide 
**  reading  of  it  is,  that  it  will  operate  as  a  nullity.  But  I  think  that  there  is  hero  an  unim- 
"  portant  mistake,  and  that  our  decision  will  not  in  the  least  degree  touch  upon  the  statute." 
—22  Jmritt,  512. 

i*  In  the  case  of  Thomson  v.  AfCrummen^s  Trustees^  (suprOj  p.  97,  note,)  the  defenders 
argned  in  support  of  the  validity  of  the  deed — 1.  That  the  Statute  1696  contained  no  sanc- 
tion of  nullity, — a  sanction  which  could  never  arise  by  mere  implication,  but  required 
direct  words.  2.  That  the  object  of  the  statute  was  not  to  introduce  any  new  safeguard  or 
protection  in  the  solemnities  of  deeds,  but  merely  to  remedy  an  inconvenience.  3.  Tliat 
sidescribing  had  been  mere  matter  of  evidence,  not  of  solemnity ;  and,  therefore,  that  it  could 
not  be  presumed  that  the  requisites  substituted  for  sidescribing  were  intended  to  be  matters 
of  solemnity.  The  Court,  however,  in  pronouncing  decree  of  reduction,  proceeded  upon  tho 
ground  that,  where  a  particular  mode  of  executing  an  instrument  is  allowed  by  statute,  no 
deed,  not  in  the  form  stated,  can  be  sustained  as  validly  executed — that  it  is  plain,  from 
the  terms  of  the  statute,  that  instruments,  written  book  ways,  are  only  to  be  allowed  and 
sustained,  providing  that  certain  things  appear  on  the  face  of  them — these  not  appcarin<^, 
tiie  instruments  are  not  authorized  to  be  substituted  in  place  of  the  former  forms  and  older 
mode  of  execution — that  the  result  of  any  other  view  would  inevitably  be,  that  every  one 
of  the  forms  contained  within  the  proviso  of  the  Act  might  be  disregarded,  and  an  instrument 
in  any  form  be  introduced  into  the  law.  It  was  also  laid  down,  that  it  is  not  necessary,  in 
order  to  attach  the  sanction  of  nullity  to  the  non-observance  of  statutory  requisites,  that  such 
nullity  shall,  in  express  terms,  be  declared  to  follow  from  such  omission. 
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Part  I.       case  of  Gaywood  v.  M'Eand,  19tli  June  1828,  imply,  that  if  tlie  nuni- 

CiiAPTER  II.   ^^^  ^^  pages,  which,  in  each  of  the  deeds  referred  to  in  these  cases, 

6S.  991.  was  partly  written  upon  an  erasure,  had  been  wholly  vitiated,  the 

objection  would  have  been  fatal.*  This,  no  doubt,  might  result  not 
from  a  statutory  nullity,  but  from  the  general  principle  which  attaches 
suspicion  to  deeds  vitiated  in  material  parts  ;  but,  whatever  may  be 
the  ground  of  the  doctrine,  it  is  sufficient  for  the  Conveyancer  to  know 
that  the  number  of  pages  ought  to  be  stated  in  an  unequivocal  man- 
ner, and  that  the  absence  of  that  information  will  expose  the  deed  to 
challenge  ;  and,  although  this  statutory  requirement  is  dispensed 
with  in  deeds  which  do  not  exceed  four  pages  in  length,  and  are 
written  upon  one  sheet,  the  correct  and  all  but  universal  practice  is 
to  insert  the  number  of  pages  in  these  also. 


Subscription 

AND  SuPERr 
8CR1PTION. 

lY.  42,  3. 


8CR1FT10M. 


The  next  point  which  demands  our  attention  is 
4.  The  subscription  of  the  party.  This,  as  we  have  already  seen, 
was  rendered  necessary  to  the  validity  of  a  deed  by  the  Act  1540, 
cap.  117.  Subscription  is  the  mode  of  authentication  proper  to  a 
subject.  The  Sovereign  signs,  not  at  the  end,  but  at  the  beginning 
of  a  deed  ;  and  the  reason,  as  given  by  Stair,  why  Kings  and  Queens 
superscribe,  is,  that  they  have  not  time  to  peruse  the  body  of  the 
Mode  of  Sub-    writing,  in  which  there  is  much  of  formality.     Subjects  subscribe  in 

different  ways,  according  to  their  rank.  A  peer  subscribes  simply  by 
his  title,  and  where  he  possesses  more  than  one  title,  he  signs  gene- 
rally by  the  highest  alone,  adding  inferior  titles  when  there  is  special 
cause  connected  with  the  subject  of  the  deed.  Temporal  peers  do  not 
prefix  their  Christian  names  to  their  title  :  their  wives  subscribe  by 
their  Christian  name  prefixed  to  the  title  of  nobility  ;  and  peeresses 
in  their  own  right  usually  subscribe  in  the  same  manner  as  wives  of 
peers.  The  eldest  sons  of  peers  above  the  rank  of  viscount  are  usually 
called  by  one  of  the  inferior  titles  of  the  family,  and  they  subscribe 
by  that  title — a  practice  which  has  been  made  valid  by  invariable 
usage,  although  not  expressly  authorized  by  the  statute  upon  the 
subject,  which  we  shall  presently  have  occasion  to  quota 

Subscription  is  the  mode  of  authenticating  judicial  sentences.  By 
1686,  cap.  3 — '*  All  interloquitors,  pronounced  by  the  Lords  of  Coun- 
"  cill  and  Session  and  all  other  Judges  within  the  kingdom,  shall  be 
•*  signed  by  the  President  of  the  Court,  or  the  Judge-pronouncer 


*  In  the  latter  case,  liord  Gilije:^  observed  : — "  I  admit  that  the  towd  twelve  is  essential, 
"  but  then  there  is  no  erasure  of  the  word.  There  is,  no  doubt,  a  blotting  of  the  letters  '  ve,' 
"  plainly  for  the  purpose  of  correcting  the  spelling ;  so  that  the  question  is,  whether  these 
"  letters  be  essential.  I  think  not,  because  the  word  would  sufficiently  express,  even  with' 
"  out  them,  the  number  of  pages,  which  is  all  that  is  necessary'."  In  these  remarks  "  the 
"  other  Judges  concurred." 
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"  thereof  \"  and  the  clerks  are  prohibited  from  extracting  decrees       Past  I. 

unless  the  interlocutors  are  so  signed,  extracts  of  interlocutors  not   Chapter  II 

duly  signed  being  declared  null  and  void.      Bjr  usage  this  statute 

does  not  apply  to  presbyteries.     If  it  did  apply,  subscription  on  the 

day  of  pronouncing  the  sentence  is  not  necessary  ;  and  the  judgment 

is  sufficient  if  signed  ex  intei^vallo  by  any  member  of  Court  deputed 

to  sign,   being  Moderator  when   signing  was  ordered,  and  present  12  D.  1146; 

at  pronouncing  the  sentence  ;    Fergusson  v.  Skirving,   cfcc,   28th  232^*^*  ^^^' 

May  1852. 

Although,  in  the  year  1540,  writing  had  become  more  common 
than  it  was  at  an  earlier  date,  the  practice  of  subscription  did  not 
become  universal  immediately  after  the  statute  of  that  year  was 
passed  ;  and  there  was  variety  in  the  form  of  it,  occasioned  partly  by 
religious  associations,  which  led  to  signature  by  a  monogram  con- 
taining the  letters  of  a  party's  name  combined  with  those  of  a  tutelary 
saint,  and  partly  by  the  unsettled  practice  which  still  prevailed  with 
respect  to  the  use  of  siniames.  These,  according  to  some,  arose  in 
the  eleventh  century,  and  Buchanan  is  of  opinion  that  wo  borrowed 
simames  from  the  French,  and  that  their  original  source  was  some 
distinguishing  mark  connected  with  the  person  of  the  individual.  In 
Scotland,  however,  proprietors,  from  an  early  period,  took  their  sir- 
names  from  their  lands  ;  and,  as  there  was  no  hindrance  to  the  as- 
sumption of  such  names  as  suited  a  party's  fancy,  until  near  the  end 
of  the  seventeenth  century,  great  latitude  prevailed  in  the  form  of 
subscription.  Intercourse  with  the  French  naturally  led  to  an  imita- 
tion of  their  practice,  which  was  to  sign  the  simame  without  prefixing 
the  Christian  name  ;  while  others  subscribed  deeds  by  the  name  of 
their  lands,  altering  their  subscription  when  they  changed  their  pro- 
perty. The  Statute  1672,  cap.  21,  was  passed  with  the  view  partly  act  1672,  cap 
of  correcting  these  uncertainties.  It  is  an  Act  concerning  the  privi-  21,  bboulatih( 
leges  of  the  office  of  Lyon  King  at  Arms ;  and  in  one  of  its  clauses  it  turb. 
declares,  "that  it  is  only  allowed  for  noblemen  and  bishops  to  sub- 
"  scribe  by  their  titles;  and  that  all  others  shall  subscribe  their  Chris- 
"  tened  names,  or  the  initial  letter  thereof,  with  their  simames ;  and 
"  may,  if  they  please,  adject  the  designations  of  their  lands,  prefixing 
"  the  word  of  to  the  said  designations."  The  proper  practice,  then,  as 
introduced  and  established  by  this  Act,  as  regards  private  individuals, 
is,  to  subscribe  by  their  Christian  name,  or  the  initial  letter  (or,  in 
conformity  with  practice,  an  abbreviation)  thereof,  and  the  sirname. 
A  deed  was,  however,  sustained  which  was  subscribed  simply,  "  Ful- 
"  larton  of  that  Ilk,"  without  the  party's  Christian  name,  upon  the 
ground  that  the  Act  attaches  no  nullity  to  deeds  not  subscribed  in 
conformity  with  its  terms,  but  makes  the  oflFenders  punishable  by  the 
Privy  Council ;  Gordon  v.  Murray^  21st  June  1765.  It  is  scarcely  M.  16818 
necessary  to  remark,  that  the  signature  must  be  written  by  the  party 
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Part  I. 

Chapter  II. 
M.  1690G. 

Pabty*8  hand 
must  mot  be 

LED. 

1555,  cap.  29. 


M.  16817. 
Hume,  916. 

2  Murray,  558. 


M.  16814. 


Huroo,  912. 


RiONATURE 
MITHT  BE  COM- 
PLETE. 

M.  15936. 


Every  paqe 
should  be 

SIGNED. 

M.  16811. 


himself.  Sucli  a  doctrine  scarcely  needs  the  confirmation  of  a  deci- 
sion ;  but,  in  Stewart  v.  Stewart,  June  1779,  you  will  find  it  decided, 
that  one  witness  cannot  sign  for  another,  any  more  than  one  party 
can  sign  for  another. 

By  the  Act  1555,  cap.  29,  it  was  directed,  that  in  certain  writs,  if 
the  party  could  not  subscribe,  he  should,  notwithstanding,  "  subscrive 
"  the  samin  witli  his  hande  at  the  pen  led  be  ane  authentick  notar." 
This  is  a  practice  now,  however,  entirely  exploded.  Where  the  party 
cannot  subscribe,  the  subscription  is  to  be  made  by  notaries  at  his  re- 
quest,  and  by  his  warrant.  When  the  party  can  write  his  name,  he  must 
himself  subscribe,  and  his  subscription  must  be  free  and  spontaneous, 
the  law  being  jealous  of  all  extraordinary  aid.  The  hand  of  the 
party,  therefore,  must  not  be  led,  nor  his  subscription  traced  upon  the 
deed  for  his  guidance ;  and  such  interference  or  aid  will  be  fatal  to 
its  validity.  In  the  following  cases  deeds  were  reduced,  because  the 
gi-anter's  hand  was  led  in  signing  :  Falconer  v.  Arbuthnoty  9th  Janu- 
ary 1 751  ;  BaUingaU  v.  Robertson,  22d  May  1806  \^Har1cnes8  v.  Hark- 
ness,  14th  September  1821 ;  and  a  settlement  of  land  was  reduced,  upon 
evidence  that  the  grantor  had  written  his  signature  upon  marks  pre- 
viously traced  by  another  with  a  pin  or  wire,  he  having  been  wont  to 
sign  by  initials ;  Grosbie  and  Pickens  v.  Picken,  SOth  November  1749. 
Baron  Hume  reports  a  case,  in  which  the  party,  being  unwell,  doubted 
whether  she  could  write  her  name,  though  previously  acoustomed  to 
do  so  ;  and  the  writer  of  the  deed  having  written  her  name  on  a  slip 
of  paper,  she  first  wrote  it  herself  on  the  slip  of  paper,  and  then  sub- 
scribed the  deed  with  the  separate  writing  held  before  her.  An  ob- 
jection founded  on  this  was  repelled,  and  the  deed  sustained,  chiefly 
on  the  ground  that  the  grantor  had  been  accustomed  to  write  her 
name  ;  Wilson  v.  Raebum,  28th  May  1800.  A  comparison  of  these 
two  cases  shews,  that  in  such  circumstances  the  question  of  the  party's 
ability  to  write  forms  an  important  element.  In  the  case  of  Wilsor^ 
the  party  could  write,  while  in  that  of  Grosbie  he  could  not,  although 
he  had  been  accustomed  to  sign  by  initials ;  and  the  latter  case,  there- 
fore, did  not  aiford  the  means  of  testing  the  genuineness  of  the  sub- 
scription comparatione  literarum.  The  subscription  must  be  com- 
plete, and  the  writ  will  not  be  supported  if  a  part  only  of  the  grantor's 
name  is  subscribed.  In  Moncrieffv,  Monypenny,  15th  July  1710,  the 
party  wrote  his  Christian  name  and  the  first  syllable  of  his  sirname, 
whicli  through  weakness  ho  was  unable  to  complete,  and  the  re- 
mainder was  written  with  his  hand  led.  The  Lords  reduced  the  deed, 
and  their  judgment  was  affirmed  on  appeal. 

Care  must  be  taken  that,  in  compliance  with  the  Statute  1696,  cap. 
15,  when  the  deed  is  written  bookwise,  every  page  be  signed.*  See 
Bothwels  V.  Earl  of  Home,  17th  November  1747,  where  a  party  was 

*  Sec  ivpra,  p.  97, 
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held  free  from  the  oWigations  of  a  deed  written  upon  sixteen  pages,      Part  I. 
he.  having  only  signed  the  last.    The  subscription  ought  to  be  written    Chapter  II. 
below  the  whole  deed.     In  one  case  a  deed  was  sustained,  though 
part  of  the  testing  clause  was  written  below  the  subscriptions  ;  Dury 
and  Doig  v.  Dury^  11th  March   1753.     But  the  authority  of  this  m.  1693G. 
decision  has  justly  been  doubted.    It  was  pronounced  by  the  nar- 
rowest majority  of  the  Court,  and  appears  to  do  great  violence  to 
principle.*     A  deed,  consisting  only  of  one  sheet,  was  found  ineffec- 
tual, being  signed  only  on  the  first  page  ;  and  an  attempt  to  support 
it  by  reference  to  an  authenticated  draft,  proved  ineffectual ;  Dempster 
V.  Willison,  15th  November  1799.  M.  16947. 

With  regard  to  those  who  can  only  write  imperfectly,  the  rule  de-  Subsckiption 
ducible  from  the  terms  of  the  statutes  is,  that  where  a  party  can  ^^  pities 

,.  ,  i..iiii<.i.,         ^^^  WRITE 

write  his  or  her  name,  subscription  by  the  hand  of  such  party  is  the  imperfectly. 
proper  mode  of  execution.  The  words  of  the  Act  1579,  cap.  80,  are 
precise,  that  writings  shall  be  subscribed  "  by  the  principal  parties,  if 
"  they  can  subscribe  ;*  and  it  is  no  objection  although  they  cannot 
read  the  deed  which  they  subscribe.  Inability  to  read  was  no  ob- 
jection to  execution  by  sealing,  when  deeds  were  so  authenticated  by 
parties  who  could  neither  read  nor  write. 

We  have  seen  that  the  Act  1672,  which  prescribes  the  mode  in  SuuflCRipnoH 
which  parties  are  to  subscribe  their  names,  is  not  held  to  impose  a 
nullity,  but  only  to  infer  penal  consequences  where  its  injunctions 
are  neglected  ;  and  it  is  probably  a  consequence  of  this,  that  its  tenns 
have  not  been  so  strictly  construed  as  to  render  it  imperative  to  sub- 
scribe the  sirname  at  full  length.     Deeds  have  accordingly  been  sus- 
tained, where  the  subscription  was  only  by  initials.     The  sufficiency 
of  such  subscription,  where  it  is  proved  that  the  party  was  in  use  so 
to  subscribe,  is  laid  down  by  Mackenzie  ;  and,  although  this  is  con-  jngt.  Hi.  2,  4. 
demned  by  Erskine  as  contrary  to  the  words  and  spirit  of  the  statute,  inst.  iii.  2.  8. 
and  the  Court  is  censured  by  Mr.  Ross  for  sustaining  such  executions,  i.  130. 
there  is  no  doubt  that,  upon  proof  of  the  habit,  signature  by  initials 
will  validate  a  deed.     At  first  it  was  allowed  to  prove  the  party's 
practice  so  to  subscribe  by  his  own  oath  ;  Laird  of  Gidterallars  v.  m.  I6803. 
Chapman,  16th  November  1667.     Afterwards  the  rule  was  to  require 
evidence  of  the  custom,  and  proof  also  by  the  instrumentary  wit- 
nesses that  the  party  did  so  subscribe  the  particular  deed.     Whore 
the  instrumentary  witnesses  were  dead,  a  proof  of  the  custom  was 
held  sufficient ;  Couts  v.  Straiton,  21st  June  1681  ;  Galloway  y.  Thorn-  M.  1C8(U. 
«o»,  November  1683;  Thomson  v.  Shiel,  July  1729.     See  also  the  ]|^;  i^jjjijj' 
case  of  Weirs  v.  Ralstons,  22d  June  1813,  where,  upon  evidence  of  f.  c. 
the  party's  practice,  the  Court  was  ultimately  unanimous.     But,  al-  Subscription 
though  subscription  by  initials  is  permitted,  the  initials  must  ^^  ^J^^^^^^j^^'J" 
legible,  and  capable  of  being  recognised  as  truly  the  initial  letters  of 

•  fitee  ako  case  of  EM  v.  Redder,  30th  July  1840.  1  Rob.  App.  183. 


BY  INITIALS 
VALU). 
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Subscription 
bt  blind  p£b- 

80KS. 


M.  6842. 


Pabt  I.       the  party's  name,  otherwise  they  will  not  be  sustained,  although  such 
Chapter  II.    ^^7  ^^  ^^^^  ordinary  mode  of  subscribing  ;  Din  v.  Gillies^  18th  June 
1812;  shortly  reported  in  a  foot-note  to  the  case   of  WeirSf  last 
cited.     It  is  thus  fixed,  that  a  deed  cannot  be  executed  by  the  sub- 
scription of  marks. 

A  question  of  great  interest  on  this  point,  which  long  gave  occa- 
sion to  a  variety  of  opinion,  and  has  only  recently  been  authoritatively 
fixed  in  principle,  is  as  to  the  proper  mode  of  authenticating  a  deed 
granted  by  a  blind  person.  The  points,  which  have  given  rise  to  much 
perplexity  and  considerable  conflict  of  opinion,  were — first,  Whether, 
where  a  blind  person  could  write,  he  was  capable  of  executing  a  deed 
by  subscription,  or  whether  this  infirmity  implied  such  a  total  disqua- 
lification as  to  bring  this  case  wuthin  the  class  to  which  notarial  exe- 
cution is  proper ;  and,  secondly,  Whether  it  was  essential  that  the 
deed  of  a  blind  person,  executed  personally  or  by  notaries,  should  be 
read  over,  when  executed,  in  the  presence  of  the  party  and  of  the 
instrumentary  witnesses.  The  contradictory  views  which  prevailed 
upon  these  questions  will  appear  upon  referring  to  the  case  of  Gouts 
v.  Straiton,  2l8t  June  1681,  where  a  deed  signed  with  initials  by  a 
blind  woman  was  sustained,  upon  the  ground  that,  being  capable  of 
writing  when  she  saw,  she  was  also  capable  of  doing  so  after  she  was 
blind,  and  as  able  to  know  what  she  subscribed  as  those  who  see  and 
cannot  read.  In  the  next  case.  Falconer  v.  Arbuthnot,  9th  January 
1751,  the  subscription  of  a  blind  lady  was  reduced,  and,  although  it 
was  proved  that  her  hand  had  been  led,  yet  the  opinion  was  delivered 
from  the  Bench,  that  a  blind  person  could  not  legally  sign,  except  by 
notaries.  The  other  point,  viz.,  whether  it  is  necessary  that  the  deed 
be  read  over  to  a  blind  person  at  the  time  of  signing,  was  decided  in 
the  affirmative  in  Rosss  Trustees  v.  Aglianhy,  2d  July  1792  ;  but  the 
contrary  conclusion  was  arrived  at  in  Yorkstoun  v.  Orieve,  2d  Decem- 
ber 1 794.  It  will  be  observed  that  the  doctrines  thus  introduced,  viz., 
the  incapacity  of  a  blind  person  validly  to  execute  a  deed  by  his  own 
subscription,  and  the  necessity  of  reading  the  deed  of  a  blind  person 
in  the  presence  of  himself  and  the  witnesses,  rested  not  upon  the 
statutes,  which  contain  nothing  to  either  eflfect,  but  upon  the  opinions 
of  the  Judges ;  and  they  resolved  in  effect  into  solemnities  estab- 
lished by  the  authority  of  the  Court  of  Session.  The  decisions  which 
we  have  cited  were  reviewed,  and  the  whole  of  this  matter  very  care- 
1  Sh.  App.  498.  fully  considered,  in  the  case  of  Duff  v.  The  Earl  of  Fife,  when  under 
appeal  to  the  House  of  Lords,  17th  July  1823.  In  that  case  it  had 
been  held  by  the  Court  of  Session,  (30th  November  1819,)  that  a 
person  not  totally  blind,  though  scarcely  able  to  distinguish  between 
light  and  darkness,  ought  to  execute  deeds  by  means  of  notaries  and 
witnesses,  and  that  certain  deeds  were  reducible,  because  it  had  not 
been  proved  that  they  had  been  read  over  to  the -Earl  of  Fife,  the 


M.  16817. 


M.  16853. 
M.  16856. 


F.C. 
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party  so  circumstanced,  before  he  subscribed  them.  The  case  ^as  ^'^*'  '• 
considered  with  great  anxiety  by  the  Lord  Chancellor  Eldon,  and  it  Cumi  II. 
was  determined  by  the  judgment  of  the  Court  of  Appeal,  that,  accord- 
ing to  the  true  intent  and  meaning  of  the  Statute  1579,  the  signa- 
ture of  the  Earl  of  Fife  was  the  proper  signature  to  give  effect  to  tho 
instruments  in  question,  and  that  signature  by  notaries  was  not 
required — that,  as  the  deeds  were,  ex  facie,  signed  by  the  party,  and 
attested  by  two  witnesses,  they  were  in  law  probative  deeds,  that  is, 
deeds  proving  their  own  contents  unless  impeached — that,  to  impeach 
such  instruments,  being  probative,  the  party  challenging  must  prove 
that  the  witnesses  did  not  see  the  Earl  of  Fife  subscribe,  or  hear  him 
acknowledge  his  subscription — that,  to  impeach  them  on  the  ground 
that  Lord  Fife  was  ignorant  of  their  contents,  it  was  not  enough  to 
shew  that  the  deeds  were  not  read  over,  but  the  pursuer  must  prove 
that  the  Earl  did  not  know  their  contents,  the  reading  over  not 
being  a  solemnity  required  by  law,  and  tho  knowledge  of  tlie  party 
of  the  contents  of  deeds,  duly  executed  and  attested,  being  to  be 
presumed,  until  the  contrary  should  be  shewn.  Tliis  judgment  was 
prepared  with  great  pains,  and  its  terms  are  instmctive,  the  general 
result  being,  you  will  obeerve,  to  return  to  a  simple  observance  of  the 
solemnities  required  by  the  statutes,  rejecting  such  as  had  been  arbi- 
trarily imposed  without  statutory  authority.  The  principles  thus 
established  were  acted  upon  in  the  case  of  Ker  v.  Hotchkis,  23d  15  S.  993. 
May  1837.  The  judgment  in  Lord  Fife's  case,  however,  did  not 
exclude  persons  whose  sight  is  greatly  or  entirely  impaired,  from 
using  tho  assistance  of  notaries,  altliough  they  are  able  to  write ; 
and  in  Reid  v.  Baxter,  19th  December  1837,  affirmed,  19th  February  le  8.  273. 
1840,  where  a  person  who  could  write  liis  name  was  so  defective  in  i  Rob.  App.  co 
his  sight  that  he  could- not  read  any  written  document,  it  was  held 
that  his  execution  of  a  deed  by  notaries  was  a  good  form  of  execu- 
tion— that  he  might,  if  he  pleased,  have  executed  it  by  his  own  sig- 
nature— but  that  he  was  also  at  liberty  to  take  the  assistance  of 
notaries.  I  would  remark  in  conclusion  upon  this  point,  that, 
when  a  blind  person  adhibits  his  own  subscription,  the  deeds  of  such 
a  party  ought  to  be  executed  with  great  care  and  circumspection.  Al- 
though it  be  not  a  legal  requisite,  the  deed  ought  to  be  read  over  to 
the  blind  party,  in  order  to  exclude  all  suspicion  of  error  ;  and  I  would 
recommend  that,  in  such  cases,  the  witnesses  should  be  present,  and 
see  the  party's  subscription  written,  since  difficulties  might  arise  with 
respect  to  the  acknowledgment  of  a  party  who  has  so  little  the  means 
of  identifying  his  own  deed. 

We  come  now  to  the  case  of  a  party  who  cannot  write  at  all,  in  SowcBn-nmi 
which  wo  have  seen  that  the  law  requires,  in  order  to  make  the  deed  "  •"'iiuM. 
valid,  notarial  subscription.  The  case  of  I^in,  already  cited,  shows  the 
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Paist  L      invalidity  of  subscription  by  marks.    The  same  doctrine  will  be  found 

Chapter  1L    ^^  Graham  V.  M^Leod^  30th  November  1848,  wliere  it  was  observed 

11  D.  173,        on  the  Bench  that  "  there  is  one  mode,  and  one  alone,  of  authenti- 

"  eating  a  document  where  the  party  cannot  write/' 

The  office  of  Notary  was  introduced  in  the  Roman  Law,  in  order 

to  make  provision  for  the  execution  of  contracts  by  a  public  officer 

otherwise  than  in  the  judicial  form,  it  being  optional  to  parties  to 

execute  deeds  themselves,  or  by  the  intervention  of  notaries.     We 

P.  104.  allow  of  no  such  option,  (under  the  exception  above  stated  in  the  case 

of  blind  persons,)  subscription  by  notaries  being  limited  by  us  to  the 
case  in  which  the  grantor  of  the  deed  labours  under  permanent  or 
temporary  disability. 

The  Act  1540,  cap.  117,  required  the  subscription  of  one  notary 

to  the  deed  of  a  party  unable  to  write ;  and  by  1579,  cap.  80, 

two  notaries    and  four    witnesses   were   required.     This   remains 

the  legal    form  of  execution,   the  only  other  statutory  provision 

which  it  is  necessary  to  notice  being,  that  by  the  Act  1681,  cap. 

5,  witnesses   are   debarred  from   subscribing    in   this   case,    unless 

they  know  the  party,  and  saw  or  heard  him  give  warrant  to  the 

notaries  to  subscribe  for  him,  and  in  evidence  thereof  touch  the 

notaries'  pen. 

NorAKiiB  MUST     The  first  duty  of  notaries,  who  are  called  to  execute  the  deed  of  a 

^^cwPAiH-p     party  unable  to  write,  is  to  ascertain  his  identity.     This  is  enjoined 

iDxifTiTT.         by  the  Act  of  Sederunt,  21st  July  1688.     They  are  next  to  make 

themselves  acquainted  with  the  party's  reason  for  requiring  the  assist- 
(2.)  The  rea-  anco  of  notaries  ;  and,  if  a  reason  is  stated  which  the  notary  knows 
amotasce"  *^  ^  fake,  he  ought  to  decline  acting.  In  one  case  a  deed  notarially 
Bsno  BE-  executed  was  sustained,  although  the  party  could  write,  she  being 
QuiBED.  herself  the  challenger  of  the  deed  ;  Veitch  v.  Horsburgh,  31st  Janu- 

M.  16834.        ary  1637.     In  another  case  the  Court  required  a  proof  of  the  tempo- 
M.  16837.         rary  inability  of  the  party  to  write ;  Clark  v.  Laird  o/Baigounie,  3d 

January  1683.    From  these  decisions  it  appears  to  follow,  that,  where 

a  party  who  can  write  signs  by  notaries,  the  deed  will  be  effectual 

against  himself,  and  that  the  notaries'  attestation  is  not  conclusive 

(3.)  MiTflT  RE-     evidence  of  a  party's  temporary  inability  to  write.     If  satisfied  that 

cEivB  War-      ^j^^  ^^^g^  jg  proper  for  their  intervention,  the  notaries  will  receive  the 

RAVT  TO  ACT.  *        *  , 

party's  warrant  to  subscribe  for  him.  The  warrant  will  consist  of  a 
request  by  the  party  to  the  notaries  to  execute  the  deed  for  him,  and, 
in  evidence  thereof,  the  party  will  touch  the  notaries'  pen.  This 
must  be  done  so  as  to  be  heard  and  seen  by  all  the  four  witnesses. 
The  Attesta-  The  warrant  being  thus  given,  the  notaries  will  proceed  to  execute 
noNOFTHB  ii^Q  deed,  not  by  writing  the  name  of  the  party,  which  is  an  irregu- 
larity not  sanctioned  by  the  law  in  any  circumstances.  They  write 
an  attestation,  familiarly  called  a  docquct,  which  states  the  cause  of 
the  party's  inability  to  subscribe  for  himself,  and  that  it  is  signed  by 
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the  notaries  by  his  authority.     The  docquet  may  also  contain  the       Part  L 
facts  that  the  party  touched  the  notaries'  pen,  and  that  the  deed  was  q^         j* 
read  over  to  him  in  presence  of  the  notaries  and  witnesses,  although  gp^gc^ 
neither  of  these  statements  is  essential.     The  notaries  then  subscribe  of  the 
each  his  own  name  to  the  docquet,  and  to  every  page  of  the  deed. 
Sir  Georere  Mackenzie  has  discussed  the  question,  whether  a  nod  would  What  a  bupfi- 
be  a  sufficient  warrant,  and  he  thinks  that  it  would,  since  the  require-  STiI^arim?' 
ment  of  the  statute  is  that  the  witnesses  see  or  hear  the  party  give 
command,  and  since  nutus  was  sufficient  by  the  civil  law  to  confer  a 
mandate.     It  is  essential,  however,  that  the  fact  of  the  party  having 
granted  warrant  or  authority  be  inserted  in  the  docquet ;  Philip  v.  m.  16835. 
Cheap,  26th  July  1667  ;  and  this  is  required  so  imperatively,  that 
the  deed  will  be  held  null,  even  although  it  bears  in  its  body  that 
the  notaries  subscribed  at  the  granter's  command,  if  that  fact  do  not 
appear  in  the  docquet ;  Birrel  v.  Moffat,  18th  June  1 745.    The  grant-  M.  16846. 
log  warrant  is  thus  a  part  of  the  solemnity  of  the  execution  ;  and  as, 
where  one  subscribes  himself,  the  witnesses  attest  his  subscription,  so, 
where  the  party  executes  not  with  his  own  hand  but  by  notaries,  the 
witnesses  attest  everything  which  is  required  to  make  this  mode  of 
execution  equivalent  to  the  party's  own  signature.     The  witnesses, 
therefore,  must  witness  the  warrant  of  the  party  as  well  as  the  signing 
by  the  notaries,  and  the  deed  wiU  be  reduced  if  they  do  not  see  or 
hear  the"warrant  given,  and  see  the  notary's  pen  touched ;  Johnston  v.  4  Br.  Snpp. 
Johnston,  3d  November  1698 ;  Farmers  v.  Myles,  <kc,  25th  June  1760.  ^^^^940 
But,  although  the  authority  must  appear  in  the  attestation,  the  same 
rule  is  not  rigidly  applied  to  the  insertion  of  the  token  of  that  autho- 
rity, viz.,  the  touching  of  the  pen.     This  formality  is  supposed  to  owe  Stair,  it.  42, 9. 
its  origin  to  the  old  practice,  which,  as  we  have  seen,  was  recognised 
by  statute,  of  the  notary  guiding  the  party's  hand.    But,  although 
the  touching  of  the  pen,  as  a  token  of  the  mandate,  is  necessary  of 
observance  in  compliance  with  the  statute,  deeds  have  been  sustained, 
where  the  fact  of  the  party  having  touched  the  pen  did  not  appear 
in  the  attestation  ;  Dallas  v.  Favi,  13th  January  1704 ;  Maver  v.  m.  16839. 
RuMel,  10th  July  1710.  M- 1^*^- 

Notarial  subscription  is  one  act,  and  the  notaries  must  sign  simul-  Notarial  Sub- 
taneously.   Hence  they  are  called  co-notaries.   On  this  point  reference  scription  must 
may  be  made  to  the  case  of  Cow  or  Uoll  v.  Craig,  21st  March  1t)33.  contextu. 
Upon  the  same  principle  the  same  four  witnesses  must  attest  the  M.  16833. 
subscription  of  both  notaries,  and  it  will  not  suffice  to  have  two  wit- 
nesses to  one  notary,  and  two  to  the  other ;  Anderson  v.  Cock,  24th  M.  16840. 
December  1709  ;  White  v.  Knox,  27th  December  1711.     There  is  a  m.  16841. 
case  shortly  reported,  CvUen  v.  Thomsons,  December  1731,  in  which  m.  16842. 
a  deed  was  supported,  although  the  notaries  had  not  subscribed  their 
attestation.     It  would  rather  appear  from  the  Report,  that  they  had 
written  separate  attestations,  so  that  the  name  of  each  was  contained 
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Pakt  T.       in  the  attestations  in  his  own  handwriting.     Care  should  be  taken  to 
Cnlma,  II.  '^^^e  no  room  for  such  questions. 

We  are  now  to  examine  particularly  the  requirements  with  respect 
to— 

5.  The  Subscription  of  the  Instmmentary  Witnesses. — We  have  seen 
that  the  Act  1540  contained  in  general  terms  a  requirement  of  wit- 
nesses without  enjoining  that  they  should  subscribe,  and  that  the 
remedy  provided  by  the  subsequent  enactment  1579,  cap.  80,  was 
imperfect.  It  ordained  that  deeds  should  be  subscribed  and  sealed 
by  the  principal  parties,  if  they  could  subscribe — othen^'ise  by  two 
notaries  before  four  witnesses,  denominate  by  their  dwelling-places 
CoirDEscBirDnia  or  some  other  evident  tokens.  The  general  practice  which  followed 
TioH  OT  WiT^^  after  this  Statute,  shewed  that  it  was  understood  to  require  the 

designation  of  witnesses  to  deeds  subscribed  by  the  party  himself,  as 
well  as  when  the  subscription  was  by  notaries  ;  but,  as  the  words  of 
the  Act  were  not  free  from  ambiguity,  the  Court  relaxed  its  operation 
(as  thus  understood,)  so  far  as  to  allow  the  designation  of  the  witnesses 
to  be  supplied  by  a*  note  or  condescendence,  where  it  had  been  omitted 
to  insert  them  ;  and,  when  the  party  claiming  under  the  deed  had  so 
condescended,  he  was  allowed  to  support  his  averment,  that  the  per- 
sons named  in  the  condescendence  were  the  witnesses,  by  the  evidence 
of  these  persons  themselves,  if  still  alive.  If  they  were  dead,  and 
had  subscribed  as  witnesses,  then  the  proof  consisted  of  a  comparison 
of  their  subscription  upon  the  deed  with  other  writings  of  the  same 
parties.  In  the  last  case,  however,  in  which  the  objection  of  want  of 
designation  of  witnesses  was  sustained,  and  a  condescendence  allowed, 
the  judgment  was  reversed  by  the  House  of  Lords,  in  so  far  as  this 
objection  was  sustained,  and  it  was  ordered  and  adjudged  that  the 
want  of  designation  of  the  witnesses  should  be  repelled  ;  Urquhart 
V.  Officers  of  State,  28th  July  1753. 

This  practice,  thus  ultimately  found  to  be  erroneous,  continued 
until  the  passing  of  the  Act  1681,  cap.  5,  which  declared  that  only 
subscribing  witnesses  should  be  probative,  and  attached  nullity  to  all 
writs  in  which  the  witnesses,  as  well  as  the  writer,  were  not  designed, 
declaring  their  designations  not  suppliable  by  condescendence.  Sir 
George  Mackenzie's  observations  upon  this  Statute  commence  with 
the  reflection,  "  that  the  longer  the  world  lasts,  probation  by  wit- 
"  nesses  lessens  always  in  esteem,  because  men  grow  always  more 
"  wicked."  The  progressive  moral  deterioration  of  the  human  species 
is  the  idea  so  tersely  expressed  by  the  Latin  Poet — 

"  JEtna  parentum,  pejor  avis,  tulit 
Nob  nequiorcB,  mox  daturos 
Progenicm  vitiosiorem." 

Craig  consoles  himself  with  the  adage,  that  bad  morals  create  good 
laws.     But  the  truth   probably  lies  in  this,  that  oral  testimony 
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in  such  a  matter  as  the  testing  of  deeds  lessened  in  esteem,  not  Part  I. 
from  any  decrease  in  the  value  of  such  evidence,  but  because  it  Cbj^rLL 
was  discovered  from  practice,  how  uncertain  and  liable  to  error  is  the 
memory ;  and  that,  while  it  is  subject  to  decay  and  death,  litera 
Bcripta  manet — the  litera  scripta  being  a  mode  of  proof  admirably 
adapted  to  this  matter.  We  shall  have  occasion,  as  we  proceed,  to 
examine  more  closely  the  provisions  of  this  Statute. 

The  first  inquiry  naturally  is — Who  may  be  witness  to  a  deed  ?  and  Who  may  be 
the  answer  is  generally — Any  person  not  labouring  under  a  natural  or  1»8tbumemt- 
Icgal  incapacity.      We  shall  look  at   the    grounds    of  incapacity  NEaem? 
seriatim : — 

(1.)  Women  are  practically  excluded  from  acting  as  instrumentary  (i.)  Wombk? 
witnesses.  This  may  be  traced,  no  doubt,  to  the  manners  of  a  rude 
age,  which  invariably  presents,  as  one  of  its  characteristics,  a  state  of 
subjection  and  degradation  in  females,  inconsistent  with  the  exercise 
of  an  independent  judgment.  Hence  the  legal  incapacity  of  women, 
until  a  comparatively  recent  period  in  the  history  of  our  law,  to  give 
testimony  in  any  matter  civil  or  criminal.  The  progress  of  civilisa- 
tion and  the  elevating  influences  of  religion  have,  by  their  benign 
influence,  relaxed  that  rule,  and  the  evidence  of  women  is  now 
admitted  in  our  Courts  ;  but  this  relaxation  has  not  been  extended 
so  as  to  admit  them  in  the  character  of  instrumentary  witnesses. 
There  is,  indeed,  no  statutory  exclul^ion  ;  but  there  is  no  part  of  our 
practice  more  uniformly  supported  b^  usage ;  and  it  is  the  express 
dictum  of  Erskine,  that  women  may  not  be  instrumentary  witnesses.  Inst  iv.  2, 27. 
In  the  case  of  Setton  v.  Setton,  24th  February  1816,  an  issue  was  More's  Notes  to 
sent  to  a  jury  to  ascertain  the  genuineness  of  the  signature  of  an  ^  Murray,  9. 
instrumentary  witness  who  was  a  female,  whereby  it  was  assumed,  if 
found  genuine,  to  be  sufficient  to  authenticate  the  deed.  It  is  to  be 
kept  in  view,  however,  that  this  is  a  question  of  great  magnitude, 
and  that  the  existing  practice  rests  upon  very  grave  considerations, 
its  raiiOy  according  to  Mr.  Tait  in  his  Treatise  on  the  Law  of  Evi- 
dence, being  the  inexperience  of  women  in  business,  and  their  liability 
to  deception.  It  would,  therefore,  be  rash  to  infringe  upon  the  esta- 
blished practice,  before  a  difiierent  rule  shall  be  authorized  by  a  deci- 
sion resulting  from  a  deliberate  and  solemn  trial  of  the  question. 

(2.)  A  pupil  cannot  be  an  instrumentary  witness.     In  Davidson  v.  (2.)  Puwus  and 
Charteris,  12th  December  1738,  a  contract  was  annulled,  one  of  the  Minors? 
witnesses  having  been  a  few  days  less  than  fourteen  years  of  age.  Elegies ». ' 
The  judgment  of  a  minor — that  is,  one  above  pupilarity  but  less  than  "  Witness," 
twenty-one — is  presumed  sufficiently  ripe  for  the  act  of  attesting  a 
subscription,  and  minors  are,  therefore,  admissible  as  instrumentary 
witnesses. 

(3.)  A  blind  person  cannot  be  an   instrumentary  witness.      He  (3.)  Bukd  Teb- 
cannot  see  the  party  subscribe,  and,  although  he  may  hear  him  ^** 
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Part  L  acknowledge  his  subscription,  that  is  unavailing,  since  he  cannot  see 
CflAPTEB  IL  ^^®  subscription  to  connect  the  acknowledgment  with  it.  It  was  ex- 
pressly so  found  with  respect  to  a  deed  executed  by  notaries,  in 

8  8.  205 ;  and    Cuningham  v.  Spence,  2d  July  1824 ;  and,  although  there  is  in  such 

8  Murr.  402.     ^  ^^^^g^  ^1^^  peculiar  exigency  to  see  the  pen  touched,  it  can  scarcely 

be  doubted  that  the  same  principle  would  regulate  the  question  in 
a  deed  executed  by  a  party  himself. 

(4.)lDi<yTB,&c.?  (4.)  Idiots  and  furious  persons  are  incapable  of  acting  as  witnesses 
to  deeds — 

(5.)  Pastibb         (5.)  And  so  also  are  those  who  have  a  material  interest  in  the  deed, 

SffB^I^^?  ™   as  creditors  and  executors,  or  others  taking  benefit  through  the  deed. 

M.  16879.  Thus,  in  Robertson  v.  Abercromby,  21st  November  1627,  a  bond  was 
reduced,  the  creditor  having  been  himself  one  of  the  two  sub- 
scribing witnesses,  so  that  it  was,  in  effect,  a  deed  attested  by  only 
one  witness.     The  objection  of  interest  in  the  case  of  witnesses  gene- 

12  D.  437.  rally  is  exemplified  strongly  in  the  case  of  The  National  Bank  v. 
ForbeSy  28th  December  1849,  where  the  shareholder  of  a  bank  was 
held  inadmissible  as  a  witness  in  a  cause  to  which  the  bank  was  a 
party,   even  where  there  was   penuria  testium.      In  the  case  of 

M.  16876.        Lady  Innerleith  v.  The  Bishop  ofOlasgow,  2d  July  1613,  the  executor 

named  in  a  testament  having  signed  it  as  an  instrumentary  witness, 
it  was  reduced  in  so  far  as  regarded  his  nomination.  It  may  be 
doubted,  perhaps,  whether  the  principle  of  this  decision  would  now 
be  acted  upon  in  cases  where  the  executor  takes  no  beneficial  interest 
by  the  settlement ;  for  it  has  been  decided  that  a  trustee  nominated 

M.  16900.         by  a  deed  may  be  an  instrumentary  witness  to  it ;  Mitchell  v.  Miller, 

30th  November  1 742.  But  the  prudent  Conveyancer  will  of  course 
avoid  the  risk  of  such  objections.  The  disqualification  of  interest  is 
not  so  rigidly  applied  as  to  exclude  witnesses,  to  whom  trifling  legacies 

M.  wee  "Writ,"  are  bequeathed  as  marks  of  regard ;  Ingram  v.  Steinson,  22d  January 

App.  No.  2.        1801. 

Such  are  the  cases  of  incapacity  to  act  as  witness  to  a  deed.    With 

the  exception  of  the  objection  to  women,  they  are  reducible,  it  will  be 

observed,  to  the  two  general  grounds  of  natural  incapacity  or  defect  of 

(6.)  Near  Re-  judgment,  and  direct  interest.     There  is  another  class  of  witnesses, 

LATioHB  ?         iQ^g,  excluded  by  the  general  law  of  evidence  in  Scotland,  not  excluded, 

however,  from  acting  as  instrumentary  witnesses ;  but  with  respect 
to  whom  I  would  say,  that  it  would  be  proper  for  the  practitioner  to 
exercise  judgment  and  discretion  in  selecting  or  avoiding  them — 
I  refer  to  near  relations,  who,  on  the  ground  of  partiality  and  favour, 
were,  until  lately,  entirely  excluded  from  giving  evidence,  but,  accord- 
ing to  our  institutional  writers,  and  according  to  prevalent  practice, 
were  not  excluded  from  acting  as  instrumentary  witnesses.  The  prin- 
Inst  IT.  2, 27.   ciple  of  this,  according  to  Erskine,  is,  that  witnesses  who  attest  the 

subscription  of  deeds,  "  are  called  for  that  purpose  by  the  joint  con- 
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"  sent  of  both  parties^  which  bars  all  challenge."    This  principle,  and       Paw  I. 
the  consequences  resulting  from  it,  will  be  found  well  illustrated  in   Chapteb  II. 
the  case  of  Falconer  v.  Arbuthnot,  2Sd  June  1 750,  where,  in  a  question  m.  16769. 
regarding  testamentary  deeds,  the  evidence  of  near  relatives  of  the 
testator,  who  were  instrumentary  witnesses,  was  admitted  on  behalf 
of  a  party  so  nearly  related  to  them,  that  their  evidence  for  him 
would  have  been  otherwise  inadmissible,  while  that  of  other  relatives 
equally  near  in  degree,  but  who  were  not  instrumentary  witnesses, 
was  rejected.    See  also  the  case  of  Hamilton  s  Creditors  v.  Hamilton,  M.  16734. 
19th  June  1713.      It  is  justly  remarked,  however,  by  Sir  Georgo 
Mackenzie,  that  it  is  proper  to  choose  disinterested  witnesses ;  for, 
although  the  legal  objection  be  obviated,  still,  in  the  event  of  any 
question  arising,  the  witnesses  may  be  examined  as  to  the  accuracy 
of  their  attestation,  in  which  case  there  is  the  risk,  through  human 
infirmity,  of  relatives  being  swayed  in  giving  their  testimony.     This 
caution,  you  will  observe,  is  still  applicable,  notwithstanding  that  the 
evidence  of  near  relations  has  been  rendered  generally  admissible 
by  the  3  &  4  Vict.  cap.  59,  §  1  ;  for  the  ground  of  the  caution  is,  not 
that  a  relative  is  inadmissible,  but  that  he  may  be  ineligible. 

The  principle  of  mutual  choice  in  the  selection  of  witnesses,  which,  (7.)  Infamous 
in  the  language  of  Erskine,  "  bars  all  challenge,''  has  had  so  strong  ^^^®*»^ 
an  effect  given  to  it,  that  it  has  been  held  to  render  competent  the 
attestation,  as  an  instrumentary  witness,  of  a  person  infamous,  and, 
therefore,  incapable  formerly  of  giving  evidence  in  a  court  of  jus- 
tice; Lockhart  v.  Bailie^  1st  February  1710.  M.  8433. 

The  next  point  is — How  many  witnesses  arc  required  ?     In  a  deed  Number  of 
executed  by  the  subscription  of  the  party  himself,  two  instrumentary  ^^^^^^ 
witnesses  are  necessary.     This  is  not  by  the  authority  of  any  statute, 
the  acts  being,  as  we  have  seen,  silent  in  this  particular.     It  stands, 
therefore,  on  the  general  law  of  Scotland,  which  requires  the  evidence 
of  two  witnesses  to  prove  a  fact.     We  have  already  referred  to  the 
case  oi  Robertson  v.  Abercromby,  21st  November  1627,  where,  one  of  m.  16879. 
the  witnesses  being  the  creditor  in  a  bond,  it  was  held  to  be  attested 
only  by  one  witness,  and  so  reduced.     By  the  Act  1579,  cap.  80,  we 
have  seen  that  four  witnesses  are  expressly  required,  along  with  two 
notaries^  in  a  notarial  execution.     This  rule  is  rigidly  enforced,  and 
it  has  in  vain  been  attempted  to  eke  out  the  number  of  witnesses  by 
taking  one  of  the  notaries  into  account ;   Lackie  v.  Cunningham,  M.  16873. 
20th  November  1627. 

What  are  the  instrumentary  witnesses  to  attest  ?    They  are  called  What  do  in- 
simply  to  verify  the  subscription  of  the  deed  by  the  party.     One  who  \Vitke88B8 
signs  a  deed  as  an  instrumentary  witness,  therefore,  has  no  concern  attest? 
witli  its  contents,  and  is  not  committed  by  his  signature  to  anything 
which  the  deed  may  contain.     He  merely  attests  the  fact  that  he 
saw  the  party  write  his  subscription,  or  heard  him  acknowledge  it. 
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It  was,  accordingly,  held  to  be  no  objection  to  a  bond,  that  it  was, 
when  executed,  so  folded  up,  that  the  witnesses  saw  nothing  but  tho 
grantor's  subscription ;  Lady  Onnistoun  v.  Hamilton,  21st  January 
1708. 

In  order  that  the  witness  may  be  able  to  verify  the  party's  sub- 
scription, it  is  requisite,  in  the  first  place,  that  he  have  a  personal 
knowledge  of  the  party.  This  is  expressly  enjoined  by  the  Act  1681, 
which  bears,  "  that  no  witness  shall  subscribe  as  witness  to  any 
"  party's  subscription,  unless  he  then  know  that  party ;"  and  tho 
requirement  is  just,  since  it  is  impossible  for  one  to  attest  a  sub- 
scription to  be  the  subscription  of  a  person  named,  if  he  docs  not 
know  that  person.  Where  he  does  not  know  the  party,  his  attestation 
can  import  only  that  a  man  signed,  not,  as  is  required,  that  the  man 
subscribed  to  whom  the  name  signed  belongs.  It  has  sometimes 
been  a  difficulty  with  practitioners  to  determine  what  degree  of 
knowledge  in  the  witnesses  is  requisite.  The  question  may  be  best 
solved  by  attending  to  the  object  of  the  requirement.  Its  purpose  is 
to  make  sure  that  the  party  is  truly  the  individual  who  bears  the 
name  which  he  subscribes.  For  such  a  purpose  personal  intimacy  or 
acquaintance  between  the  party  and  the  witness  is  evidently  unneces- 
sary ;  but  the  witness  ought,  either  of  his  own  knowledge  or  upon 
information  on  which  he  can  rely,  to  be  satisfied  as  to  the  identity  of 
the  individual  This  is  a  point  of  great  importance,  and  should  be 
carefully  looked  to.  Within  a  few  years  I  have  seen  money  lent 
upon  a  bond  lost,  under  circumstances  where  the  loss  would  have  been 
prevented,  had  means  been  used  to  identify  the  party.  The  deed 
was  executed  in  a  hotel  in  Glasgow,  the  witnesses  being  a  waiter 
and  another  person,  neither  of  whom  had  any  personal  knowledge  of 
one  of  the  professed  grantors  of  the  deed,  and  it  was  eventually 
ascertained  that  it  was  not  subscribed  by  the  grantor  described  in 
the  deed,  but  by  a  party  personating  him.  In  Campbell  v.  Robert- 
son,  November  1698,  a  bond  was  found  null,  one  of  the  witnesses 
deponing  that  he  did  not  know  the  party  whose  subscription  he 
attested,  the  witness  being  then  a  boy  of  14,  and  called  off  the  street 
for  tho  purposa  In  another  case  a  disposition  was  challenged,  on  the 
ground  that  the  witnesses  did  not  know  the  party.  The  witnesses, 
although  they  had  never  seen  the  party  before  or  since,  had  attested 
her  subscription  upon  the  assurance  of  her  neighbours  that  she  was  the 
person  described  as  granter  in  the  deed,  and  the  Lords  found,  that 
the  witnesses  had  here  such  credible  information,  that  the  subscriber 
was  the  true  person  designed  in  the  writ,  that  they  might  lawfully 
sign  as  witnesses ;  Walker  v.  Adamsons  Representatives,  8th  Juno 
1716.  This  judgment  appears  to  furnish  the  true  criterion  of  the 
degree  of  knowledge  requisite,  viz.  that  the  witnesses  shall  havo 
credible  information  of  the  party's  identity. 
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The  statute  requires,  not  only  that  the  witness  know  the  party,  but       Part  L 
that  he  "  saw  him  subscribe,  or  saw  or  heard  him  give  warrant  to  a   chaptbe  IL 
"  notary  or  notaries  to  subscribe  for  him,  and  in  evidence  thereof  WmnoMBs 
"  touch  the  notaries'  pen,  or  that  the  party  did  at  the  time  of  the  ^^^ "™ 

PARTY  SUA* 

"  witnesses  subscribing  acknowledge  his  subscription,  otherwise  tlie  bcribe,  ok  heaa 
"  witnesses  shall  be  repute  and  punished  as  accessary  to  forffery."  "*^  acknow- 

*  ,  *  .  •'  O      •/         LEDQE  H18  8DB- 

Sir  George  Mackenzie,  in  his  Observations  upon  the  Act  1681,  re- acRiPTioif. 
lates,  as  the  occasion  of  this  part  of  it,  the  case  of  a  lady,  who, 
pretending  that  she  could  not  write  before  a  large  company,  desired 
to  sign  the  paper  in  her  own  chamber,  whereupon  she  got  the  paper 
with  her,  and  at  her  return  brought  it  back  subscribed,  and  there- 
afler  raised  a  reduction  of  the  same  paper  as  not  truly  signed  by  her. 
The  purpose  of  the  enactment,  then,  is  indissolubly  to  connect  the 
party  with  the  deed,  either  by  the  witnesses  seeing  him  write  his 
subscription,  or  by  their  hearing  him  acknowledge  it ;  and  this  part 
of  the  statute  demands  an  implicit  observance.  It  is  very  necessary 
to  observe,  that  knowledge  of  a  person's  writing,  however  familiar 
and  perfect,  is  no  warrant  for  subscribing  as  witness.  No  degree  of 
moral  certainty,  however  great,  can  give  effect  to  such  an  attestation. 
The  test  demanded  by  the  Act  is,  not  that  the  subscription  bo 
known,  but  that  the  party  be  seen  to  write,  or  heard  to  acknowledge 
it.  The  question  which  an  instrumentary  witness  will  have  to 
answer  if  examined  will  not  be — "  Do  you  know  this  to  be  the  party's 
"  signature  f  but  it  will  be — "  Did  you  see  the  party  write  this 
"signature,  or  hear  him  acknowledge  it ?"  There  is  nothing  as  to 
which  parties  are  more  likely,  in  a  confiding  spirit,  to  glide  un- 
guardedly into  error  than  this,  unless  it  be  laid  down  and  rigidly 
acted  upon  as  an  irreversible  rule,  to  abide  simply  and  literally  by 
the  terms  of  the  Act,  and  to  append  or  permit  no  subscription  as 
witness,  unless  the  signature  was  seen  written  or  heard  acknow- 
ledged. The  necessity  for  strictness  in  this  particular  will  be  ap- 
preciated, when  it  is  stated,  firsty  that,  when  a  deed  is  challenged, 
it  is  allowed  to  examine  the  instrumentary  witnesses  as  to  whether 
they  saw  the  grantor  subscribe,  or  heard  him  acknowledge  his  sub- 
scription. The  competency  of  such  an  investigation  is  fixed  by 
Frank  v.  Frank,  3d  March  1795  ;  and  Swany  v.  The  Bank  of  Scot-  M.  16,824.  ^ 
land,  12th  December  1807.  And,  secondly,  that  if  it  be  proved  that  App.  No.  7"^ 
the  instrumentary  witness  to  a  deed  did  not  see  the  party's  signa- 
ture written,  or  hear  it  acknowledged,  the  deed  is  annulled ;  AUan 
v.  M^Kean,  21st  December  1803.  In  this  case  a  disposition  of  heri-  Hume,  914. 
tage  was  reduced,  upon  the  evidence  of  the  instrumentary  witnesses, 
that  neither  of  them  saw  the  granter  sign,  or  heard  him  acknowledge 
his  signature,  their  testimony  being  corroborated  generally  by  the 
circumstances ;  and,  in  a  later  stage  of  an  important  case  already 
referred  to,  it  was  held  a  valid  ground  of  reduction,  that  one  of  the 
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PabtI.      witnesses   had   neither   seen  the   signature  written    nor  heard  it 

.ChacteLii.   acknowledged  ;  Earl  of  Fife  v.  Duff,  22d  Decemher  1825.     The  dc- 
4  S.  335.  cision  in  the  case  of  Smith  v.  Bank  of  Scotland,  25th  January  1821, 

F.  C.  as  reported  in  the  Faculty  Collection,  appears  to  militate  against 

the  doctrine  now  stated,  the  words  of  the  rubric  in  that  case  being— 
"  The  genuineness  of  the  granter's  subscription  to  a  deed  being 
**  admitted,  found  not  a  relevant  ground  of  reduction,  that  the  in- 
"  strumentary  witnesses  did  not  see  the  subscription  adhibited,  or 
"  hear  it  acknowledged."  The  facts  of  this  case,  however,  did  not 
warrant  that  general  proposition.  It  is  explained  by  Lord  Glenlee 
in  delivering  his  opinion  upon  Lord  Fifes  case,  that,  in  the  case  of 
Smithy  the  challengers  of  the  deed  were  those  who  had  given  it  forth 
as  fair  and  regular  and  binding  on  themselves,  and  had  dealt  with 
the  world  on  the  footing  of  its  being  binding,  and  had  thereafter 
attempted  to  reduce  it  upon  latent  nullities  known  only  to  them- 
selves. If,  therefore,  in  this  case  the  deed  was  sustained,  although 
the  witnesses  did  not  see  or  hear,  as  required  by  the  statute,  it  was 
sustained,  not  because  these  solemnities  were  not  obligatory,  but 
because,  by  rei  interventus,  by  their  own  actings  upon  it,  the  parties 
had  made  it  valid,  even  although  it  might  be  liable  to  latent  objec- 

2  Sh.,  App.  265.  tions.     But  it  is  clear  from  the  report  of  this  case  in  the  Court  of 

Appeal,  4th  June  1824,  that  the  ground,  upon  which  the  bond  was 
ultimately  held  valid,  was,  that  no  satisfactory  evidence  was  adduced 
of  the  allegation  that  the  solemnities  in  question  had  not  been  duly 
observed.  Upon  the  principle  of  the  decisions  in  the  cases  of  Allan 
and  of  Lord  Fife,  abend  was  found  not  probative,  having  been  signed 
first  by  the  witnesses  and  afterwards  by  the  grantor,  not  in  their 

M.  17,047.        presence  ;  Young  v.  Ritchie,  2d  February  1761.     In  order,  however, 

to  establish  the  nullity  of  a  deed  upon  the  grounds  here  referred  to, 
the  evidence  must  be  clear  and  conclusive  that  the  witness  truly  did 
not  see  or  hear ;  and  if  the  deed  be  ew  facie  correctly  executed,  the 
Court  will  not  be  easily  moved  by  evidence  of  non  memini,  or  even 
evidence  of  a  more  positive  kind  given  after  an  interval  of  time ;  it 
will  also  be  jealous  of  the  evidence  of  the  instrumentary  witnesses 
themselves,  contradicting  their  own  attestation,  unless  such  evidence 
be  otherwise  supported  ;  and  it  will  allow  evidence  to  be  adduced  in 

M.  16,891.  support  of  the  attestations.  Thus,  in  Sim  v.  Donaldson,  23d  Novem- 
ber 1 708,  the  deed  was  supported,  though  a  witness,  at  the  distance 
of  twelve  years  after  its  date,  did  not  remember  seeing  the  party 
subscribe  or   hearing  him  acknowledge  his   subscription ;   and,   in 

M.  16,906.  Sibbald  v.  Sibhald,  18th  January  1776,  the  same  judgment  was  given, 
though  the  witness,  then  eighty  years  of  age,  deponed,  thirty-seven 
years  after  the  date  of  the  deed,  that  he  had  not  seen  the  subscription 

M.  16,824.        adhibited.     The  case  of  Frank  v.  Frank,  3d  March  1795,  was  to  the 

ID. 254.         like  ciTect;   and  the  more  recent  case  of  Cleland  \.  Cleland,  15th 
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December  1838,  maj  be  read  with  great  profit,  on  account  of  the      PAsrli 
able  expositions,  contained  in  the  Judges'  opinions,  of  the  rules  for  CuIptbb  XL 
weighing  such  testimony  as  was   there  adduced,    the  settleuient 
impeached  having  been  sustained  bj  a  unanimous  Bench  in  the  face 
of  the  evidence  of  both  the  instrumentary  witnesses  denying  upon 
oath  their  own  attestations.    See  also  Condie  v.  Buchan,  26th  June  2  S.  432. 
1823,  and  Richardson  v.  Newton,  28th  February  1811 ;  in  the  latter  F.  C. 
of  which  cases  the  instrumentary  witnesses  impugning  their  own, 
attestations,  the  supporter  of  the  deed  was  allowed  to  adduce  evi- 
dence to  show  that  the  attestations  were  correct 

Having  seen  the  party  subscribe,  or  heard  him  acknowledge  his  WiTNEiwra 
subscription,  the  witness  is  next  to  subscribe  himself  in  compliance  ^^^t**""^*^''^"' 
with  the  enactment  that  only  subscribing  witnesses  shall  be  pro- 
bativa  We  have  already  seen  that  the  object  and  effect  of  the 
witnesses'  subscription  are  solely  to  verify  the  granter's  signature,  and 
that  witnesses  have  no  concern  with  the  contents  of  the  deed.  A 
witness's  position,  or  knowledge  of  or  connexion  with  the  circumstances 
of  the  transaction,  may  no  doubt  implicate  him  ;  and,  in  such  a  case, 
the  fact  of  his  acting  as  an  instrumentary  witness  may  be  an  element 
affecting  himself ;  but  if  so,  he  is  implicated,  not  by  acting  as  a  wit- 
ness, but  by  the  circumstances  which  otherwise  make  him  concerned 
in  the  transaction.  Still  the  general  proposition  is  true  and  un- 
doubted, that  a  subscribing  witness  is  committed  to  nothing  but  the 
genuineness  of  the  signature  which  he  attests. 

Usually  the  witnesses  subscribe  as  nearly  as  may  be  opposite  to 
the  signature  which  they  attest,  each  of  them  adding  the  word  *'  wit- 
**  ness"  afler  his  signature.  The  addition  of  the  word  "  witness"  is 
almost  invariably  observed,  and  it  is  a  proper  precaution  for  the  wit- 
ness's security,  in  order  to  mark  distinctly  the  character  in  which  lie 
signs,  but  it  is  not  indispensable,  not  being  required  by  the  statutes  ; 
and  the  body  of  the  writ,  if  properly  completed,  shews  in  what  capa- 
city he  subscribed.  It  will  be  found  that  this  point,  viz.  that  the 
addition  of  "witness"  is  not  indispensable,  was  tried  and  so  decided 4Br.Giipp.  163. 
in  Morison  v.  Lord  SaUoun,  23d  February  1694,  and  in  Lord  Blan-  13  D.  40. 
tjfre,  5th  July  1850. 

The  most  unexceptionable  mode  of  attesting  a  deed  is  for  the  wit-  WmcEsaEs 
nesses  to  subscribe  immediately  after,  and  in  presence  of,  the  princi-  ^^^  Tm^^ 
pal  party.    This  excludes  the  risk  of  irregularity — of  the  substitution,  diately. 
for  instance,  of  any  other  deed  by  the  granter  in  place  of  the  one  then 
executed,  and  also  the  risk  of  inconvenience  from  the  absence  of  wit- 
nesses ;  or,  it  may  be,  of  irreparable  failure  in  completing  the  deed 
owing  to  the  death  of  a  witness  before  signing.     The  case  of  Home  v.  M.  16898. 
Dickson,  June  1730,  has  been  referred  to,  as  shewing  the  importance 
of  immediate  subscription  by  the  witnessea     Here  a  tack  signed  by 
the  principal  parties^  but  not  by  the  witnesses,  was  left  in  the  hands 
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Part  I.  of  one  of  the  persons  who  had  been  inserted  as  witnesses  ;  and,  the 
Chapter  II.  Witnesses  having  subscribed  some  days  afterwards,  the  deed  was 
found  null,  upon  the  ground  that,  as  the  meeting  of  parties  had 
broken  up  without  perfecting  their  contract,  they  were,  therefore,  free, 
and  could  not  be  bound  except  by  a  new  act  of  their  own,  consenting 
to  the  witnesses'  subscription.  Now,  as  the  report  bears  that  the 
witnesses'  subscriptions  were  appended  at  the  instigation  of  one  of 
the  parties,  this  case  must  be  viewed,  I  apprehend,  as  one  in  which 
the  contract  remained  incomplete,  not  from  delay  in  the  subscription 
of  the  witnesses,  but  by  the  parties'  own  act ;  and  that  the  subscrip- 
tion of  the  witnesses  at  the  instigation  of  one  party,  was  a  breach  of 
the  understanding  with  which  the  parties  had  separated.  If  the 
parties  had  separated  with  the  understanding  that  their  contract  was 
completed,  the  subscription  of  the  witnesses,  although  adhibited  after 
a  short  interval,  and  the  deed  itself,  would  have  been  liable  to  no 
objection.  But,  although  this  case  cannot  be  held  to  establish  the 
necessity  of  immediate  subscription  by  the  witnesses,  there  can  be  no 
doubt  that,  for  the  reasons  already  stated,  such  is  the  correct  practice, 
and  it  ought  always,  when  possible,  to  be  observed.  It  is  not  indis- 
pensable, however,  for  the  witnesses  to  subscribe  in  the  grantor's  pre- 
sence. The  law  upon  this  point  cannot  be  better  stated  than  in  the 
words  of  the  report  of  the  first  case  in  which  it  was  solemnly  deter- 
mined:-^" The  Act  1681  does  not  require,  in  point  of  solemnity,- 
"  that  the  instrumentary  witnesses  should  sign  in  presence  of  the 
^*  grantor,  or  that  they  should  not  lose  sight  of  the  deed  in  the  inter- 
"  val  betwixt  his  and  their  own  subscriptions ;  nor  has  it  been  so 
"  understood  in  practica  The  presumption  of  law  is,  that  witnesses 
''  will  not  sign  a  deed  unless  satisfied  of  its  identity  ;  and  although 
"  there  never  ought  to  be  any  considerable  interval,  yet,  when  such 
"  a  case  occurs,  it  must  be  judged  of  upon  its  whole  circumstances ;" 
Frank  y.  Fravk,  3d  March  1795  ;  afiirmed  on  appeal  Upon  the  same 
principles  it  is  settled,  *■  that  it  is  not  necessary  that  a  deed  be  sub- 
"  scribed  by  the  witnesses  at  one  and  the  same  time  ;"  Robertson  v. 
M^Caig,  1st  December  1823.  A  writ  has  also  been  sustained,  although 
one  person,  being  witness  to  several  subscriptions  of  successive  dates, 
signed  only  once ;  Edmondston  v.  Edmonston,  6th  December  1 749. 
This  ought,  however,  to  be  regarded  as  an  irregularity  in  practice,  and 
each  witness  ought  to  subscribe  at  every  successive  date  when  he  at- 
tests a  new  subscription.  In  the  case  of  Welshes  v.  MiUigan^  12th  June 
1 794,  a  bond  was  reduced  on  the  ground  that  one  of  the  instrumentary 
witnesses  was  stated  as  attesting  four  subscriptions,  while  he  had  only 
seen  one  of  them^  and  had  heard  no  acknowledgment  of  the  others, 
his  evidence  being  corroborated  by  such  discrepancy  in  the  signatures 
as  to  excite  suspicion  of  their  being  genuine.  The  error  in  this  case 
arose  from  too  easy  credence  being  given  by  the  writer  of  the  deed  to 
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the  statement  that  the  witness  subscribing  had  attested  all  the  sub-      Paxt  L 
scriptions;   and  this  suggests  an  important  rule  for  the  practical    CnAPraitll 
guidance  of  the  Conveyancer,  viz.,  that,  when  unable  himself  to  be 
present  at  the  execution  of  deeds,  he  should  commit  that  duty  only 
to  persons  of  such  judgment  and  integrity,  that  the  information  re- 
ceived from  them  may  be  implicitly  confided  in. 

The  next  statutory  requirement  is — 

6.  The  insertion  in  the  writ  of  the  designations  of  ihe  witnesses.-^ 
The  Act  1681  requires  this  under  the  pain  of  nullity,  enacting,  that 
aU  writs,  wherein  the  writer  and  witnesses  are  not  designed,  shall 
bo  null,  and  not  suppliable  by  condescending  upon  the  writer,  or 
the  designation  of  the  writer  and  witnesses.  And  the  enactment  is 
more  anxious  and  stringent  in  the  case  of  the  witnesses  than  of  the 
writer ;  for  in  the  last  clause — which  obviously  refers  to  all  the  cases 
in  which  subscribing  witnesses  are  required  by  the  Act,  since  it  gathers 
up  all  these  cases  under  the  terms  "  writ,''  "  instrument,"  and  "  exe- 
^'  cution" — ^it  is  declared,  "  that  in  all  the  said  cases  the  witnesses  be 
"  designed  in  the  body  of  the  writ,  instrument,  or  execution  respective^ 
*'  otherwise  the  same  shall  be  null  and  void,  and  make  no  faith  in 
"judgment  nor  outwith."  Thus  the  requirement,  as  regards  theWrmBBSBi 
writer,  is,  that  he  be  designed  in  the  writ ;  and  with  respect  to  the  J1^wbd"thk 
witnesses,  that  they  be  designed  not  only  in  the  writ,  but  in  the  body  "o^^  o»  thk 
of  the  writ.  We  have  seen  that  a  deed  was  sustained  which  did  not 
contain  the  writer's  designation,  in  what  is  properly  called  the  body 
of  the  writ,  but  bore  it  subjoined  to  his  own  signature  as  an  instru- 
mentary  witness  to  the  same  deed.  The  terms  of  the  statute,  how- 
ever, are  too  distinct  and  imperative  with  respect  to  witnesses  to  per- 
mit of  such  a  relaxation  or  interpretation  as  to  them.  The  want  of 
the  designations  of  the  witnesses  in  the  body  of  the  writ  is,  therefore, 
an  absolute  nullity,  incapable  of  cure.  This  was  clearly  brought  out 
in  the  case  oi  RusseU  v.  Paisley ^  l7th  December  1766,  where  a  bond,  M-  ^^^^^ 
in  which  the  subscriptions  of  the  principal  parties  and  witnesses  were 
acknowledged,  was  found  null,  the  names  and  designations  of  the 
witnesses  not  being  inserted  in  the  body  of  the  writ. 

When  a  witness  signs  by  the  initial  or  an  abbreviation  of  his  Chris-  What  n  a 
tian  name,  or  of  any  intermediate  name,  such  name  is  to  be  inserted  deuqitation? 
in  full  in  the  body  of  the  writ,  and  care  is  to  be  taken  that  the  cor- 
rect orthography  of  the  entire  name  be  preserved.     The  designation 
must  also  be  accurate,  and  such  as  to  distinguish  the  individual  from 
all  others.     Inattention  or  error  in  these  particulars  may  be  produc- 
tive of  consequences  the  most  serious.     The  Court  has,  no  doubt,  in 
one  or  two  instances,  shewn  an  indulgent  spirit  in  sustaining  deeds 
chargeable  with  serious  inaccuracies.     Thus,  in  Bank  of  Scotland  v.  M.  I690tt. 
Creditors  of  Tdfer,  1 7th  February  1 790,  a  witness  was  named  O^on 
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in  the  body  of  the  writ  instead  of  his  true  name  Dickson,  At  a  con- 
siderable distance  of  time,  an  addition  was  made  to  the  deed  by  the 
writer  of  it,  pointing  out  the  error  and  correcting  it,  and,  upon  a 
challenge,  the  Court  unanimously  declared  the  objection  ill  founded. 
In  this  case,  however,  it  is  material  to  observe  that,  previously  to  the 
correction  of  the  error,  the  bond  had  never  been  put  on  record,  or 
judicially  exhibited.  Either  of  these  acts  would  certainly  have  placed 
it  beyond  the  power  of  correction.  Again,  in  the  case  of  Stewart  v. 
Stewart,  2d  March  1815,  an  instrument  of  sasine,  which,  by  the  same 
Statute  1681,  must  contain  the  designations  of  the  witnesses  in  the 
body  of  the  instrument  under  pains  of  nullity,  was  sustained,  although 
the  witnesses'  names  were  written  Moor  and  Oarvoch  in  the  body  of 
the  instrument,  while  the  real  names  as  subscribed  were  Moir  and 
Oarrock  This  was  done  by  a  divided  Bench  ;  and  Lord  Ivoky,  in  his 
notes  to  Erskine's  Institutes,  expresses  doubts  whether  either  of  these 
judgments  would  now  be  followed  as  a  precedent.  Baron  Hume  has 
reported  a  case,  Dickson's  Trustees  v.  Ooodall,  15th  December  1820, 
in  which  a  witness  subscribed  Wm,  C.  Davys,  while,  in  the  body  of 
the  writ,  he  was  designed  "  Major  W,  G,  Davis,  of  Colonel  French's 
"  levy,"  the  name  Davys  being  spelt  with  a  "  y  "  in  the  subscription, 
and  with  an  "  i "  in  the  testing-clause.  This  was  not  regarded  as  a 
fatal  discrepancy,  the  variation  of  a  single  letter  here  not  being  sub- 
stantial, and  the  individual  being  marked  out  by  his  designation.  In 
the  case  of  Donaldson  v.  Stewart,  13th  May  1842,  tried  by  the  Lord 
Justice-Clerk  and  a  jury,  the  deed  bore  to  have  been  written  by  "  an 
"  apprentice  to  James  Carstairs  &  Son,  town-clerks  of  Cupar,"  and  to 
have  been  subscribed  in  presence  of  the  said  James  Carstairs,  junior ; 
and  it  did  not  appear  on  the  face  of  the  writing  that  James  Carstairs 
was  the  junior  partner  of  the  firm  *'  James  Carstairs  &  Son."  But 
the  objection  to  the  sufficiency  of  this  designation  appears  not  to  have 
been  sustained.  On  the  other  hand,  the  books  contain  many  cases 
in  which  errors  in  the  designation  of  witnesses  have  proved  fatal.  In 
Abercromby  v.  Innes,  15th  July  1707,  the  assignation  of  a  bond  was 
found  null,  the  Christian  name  of  one  of  the  witnesses  being  inserted 
as  John  instead  of  Robert  In  Halden  v.  Ker,  9th  November  1713, 
affirmed  on  appeal,  the  witnesses  were  thus  designated,  "Gilbert 
"  Elliot,  inserter  of  the  sum,  and  Archibald  Nielsen,  servitor  to  the 
"  Laird  of  Cavers."  The  witnesses  were  both  in  fact  servants  to 
the  Laird  of  Cavers,  and  it  was  maintained  that  the  description 
"  servitor  "  applied  to  both.  But  the  Lords  found  that  the  witnesses 
were  not  sufficiently  designed,  and  that  the  bond  therefore  was  null. 
In  Lowe  v.  Beatson,  25th  January  1 738,  a  writ  was  found  null  from 
neglect  to  insert  the  name  and  designation  of  one  of  four  witnesses 
to  a  notarial  execution.  In  Grahams  Greditors  v.  Orterson,  26th 
December  1752,  one  of  the  instrumcntary  witnesses  was  designed 
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"  brother-german  "  instead  of  "  brotlier-in-law/'  and  the  bond  was,      I*aht  I. 
therefore^  found  void  and  null.    In  another  ease,  a  settlement  bore   ChaptmII. 
the  subscription  of  "  Thomas  Hill"  as  an  instrumentary  witness,  but 
in  the  deed  his  name  was  written  "  Thomas  Hillock/'  that  being  the 
name  by  which  he  had  been  familiarly  known  in  his  youth,  and  which 
he  had  at  a  former  time  used  as  his  subscription  ;  but  the  Court  sus- 
tained the  objection,  reducing  the  deed ;   Archibalds  v.  Marshall,  M.  16907. 
17th  November  1787.      In  Douglas  Heron  <k   Co.  v.  Clerk,  28th  M.  16908. 
November  1787,  a  bond  was  reduced,  one  of  the  witnesses  being  de- 
signed in  the  deed,  "  Thomas  Wars,  servant  to  Thomas  Nicholson, 
vintner  in  Edinburgh ;"  whereas  the  true  name,  as  subscribed,  was 
"  Francis  Wars."   Here,  it  will  be  observed,  there  was  enough  to  ascer- 
tain the  identity  of  the  witness,  notwithstanding  the  error.     It  has 
been  found  not  necessary,  where  the  names  and  designation  of  the 
witnesses  were  correctly  inserted,  to  state  that  they  were  witnesses  ; 
Doig  V.  Ker,  9th  January  1741.     The  same  was  found  in  the  case  of  M.  16900. 
Wemyss  v.  Hay,  5th  June  1821,  after  a  hearing  in  presence  before  all  ^  S.  47. 
the  Judges,  and  after  contrary  judgments. 

It  is  the  more  important  to  avoid  any  eiTor  in  this  essential  part  of  Substaivtxal 
the  deed,  that  no  such  error  can  be  corrected  after  the  deed  is  recorded  ^^^^  >" 
or  judicially  exhibited.     And  so  where,  by  a  clerical  error  in  a  deed,  cuiusb  cannop 
the  name  and  desis^nation  of  the  writer  were  omitted,  and  the  desiff-  ^^  corrected 

.  ,.,  1  -i-i*  .  AFTER  DEED 

nations  of  the  witnesses,  which  were  embraced  in  the  writer's  designa-  recorded. 
tion,  were  consequently  wanting  also,  and  application  was  made  to 
the  Court  to  authorize  a  short  addition  to  be  made  to  the  deed  after 
it  had  been  recorded,  in  order  to  correct  the  omission,   the   Court 
refused  to  permit  the  correction,  although  the  application  appears 
not  to  have  been  opposed  ;  Brown,  11th  March  1809.    The  sequel  of  F.  C. 
this  case  is  reported  by  Baron  Hume.   A  reduction  of  the  deed  having  P.  923. 
been  brought,  the  disponees  petitioned  the  Court  to  sist  the  process 
till  the  testing-clause  of  the  deed  should  be  completed,  in  terms  of 
the  Statuta     But,  as  we  found  on  referring  formerly  to  this  report, 
the  Court  held  that  to  authorize  the  addition  prayed  for  would  truly 
be  to  allow  a  condescendence  of  the  name  and  designation  of  the 
writer,  which  the  Act  1681  expressly  forbids. 

There  is  no  period  limited  within  which  the  testing-clause  of  a  TEffmro- 
deed  must  be  completed,  so  long  as  the  deed  has  not  been  put  on 
record  or  produced  in  judgment.    In  Blair  v.  Earl  of  Galloway  and  any  time. 
Others,  15th  November  1827,  effect  was  given  to  a  deed  of  which  the  6  S.  6i. 
testing-clause  was  not  filled  in  until  thirty-two  years  after  execution; 
and  in  Shaw  v.  Shaw,  6th  March  1851,  it  was  held  that  a  party  having  is  D.  877. 
received  delivery  of  a  deed  duly  signed  is  entitled  to  insert  a  testing- 
clause  whenever  that  is  necessary,  if  there  be  suflScient  space  left  for  it.* 

•  In  iPLeody.  Ouninghame,  20th  Jnly  1841,  affirmed  on  appeal,  a  deed,  in  which  the  8  D.  1288. 
name  of  one  of  the  witnesses  appeared  as  Cramnwod,  had  been  given  in  for  registration  in  6  Bell's  App. 

210. 
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Part  I.  Where  a  deed  by  two  parties  was  executed  at  the  same  time  by 

Chapteb  II.    ^^®  ^^®  personally,  and  by  the  other  through  the  intervention  of 
notaries,  it  has  been  held  that  the  same  persons  might  act  as  wit- 
nesses to  both  the  personal  and  the  notarial  subscriptions,  and  attest 
F.  C.  them  both  by  signing  once  ;  Hardies  v.  Hardie,  6th  December  1810. 

In  the  Report  it  is  given  as  a  ratio  of  the  decision  that  the  witnesses 
had  signed  at  the  side  of  the  notary's  docquet,  and  not  above  it. 

iv.  42, 19.  7.  The  Date  and  Place  of  Subscription, — Lord  Stair  has  included 

the  date  and  place  of  the  subscription  of  a  deed  as  essential  to  be 
inserted  in  order  to  its  validity.     Such  a  doctrine,  however,  has  no 
foundation  in  the  Statutes,  which  contain  no  requirement  to  that 
effect,  nor  is  it  supported  by  invariable  usage,  deeds  having  at  various 
times  been  supported  which  did  not  contain  the  date  or  the  place  of 
MEimoir  OF      signing.     Upon  general  principles,  and  apart  from  what  the  nature 
wuMCBirao^'    of  the  deed  may  itself  require,  there  does  not  appear  to  be  any  ground 
KOT  iMPSHA-      of  imperative  urgency  for  demanding  these  particulars.     The  place 
''^^^  where  a  deed  was  signed  is  not  a  point  of  any  importance  to  its  effi- 

cacy as  an  act  of  the  grantor,  whose  disposing  power  is  independent 
of  locality.     It  is  only,  therefore,  when  the  regularity  of  execution 
is  impugned,  that  the  place  of  signing  may  become  a  point  of  import- 
ance ;  and  then  the  designations  of  the  witnesses  will  furnish  a  means 
Mehhon  of      of  ascertaining  the  place  through  them.     While,  again,  a  grantor's 
TOWPTioN  NOT    P^^^^r  of  granting  remains  entire,  the  date  of  exercising  the  power 
AN  ESSENTIAL    is  uot  au  osscutial  element  in  the  exercise  of  it ;  and  it  is,  therefore, 
Jj"^*  ^^**^^  only  when   questions  arise  which   involve   the  point  whether  the 
grantor's  power  did  really  subsist  when  the  deed  was  granted,  that 
the  date  becomes  essential.     Accordingly,  in  our  very  ancient  deeds, 
there  are  no  dates ;  and  Craig  says  expressly,  with  respect  to  the 
date,  "  sclehat  omitti  /'  and  instances  of  deeds  supported  where  the 
date,  and  others  where  the  place,  had  been  omitted,  as  well  as  of 
M.  16914.         deeds  containing  neither,  will  be  found  in  the  books.    Thus,  in  Dun- 
can V.  Scrimgeoury  15th  February  1 706,  the  deed  bore: — "I  have 
**  subscribed  thir  presents  written  by  George  Henderson  at  Auchter- 
^'  house  f  and  the  question  arose,  whether  the  words  at  AtLchterhouse 

the  Books  of  Council  and  Session.    It  had  been  entered  on  the  minnte-book,  and  an  extract 

issued ;  but,  before  it  had  been  actually  recorded,  the  party  borrowed  it  up  in  terms  of  tho 

Statute  1685,  cap.  38,  within  six  months  of  presentment,  and  added  a  clause  bearing  that 

the  name  of  the  vritncss  was  Crammosd,    The  objection,  that  the  deed  could  not  be  so 

altered  after  it  liad  been  given  in  for  registration,  and  after  the  granter^s  death,  was  repelled 

by  the  Ck>urt  upon  the  ground  that  it  had  never  been  beyond  the  party's  control.    But  the 

testing-clause  of  a  deed  cannot  be  completed  or  amended,  after  it  has  been  presented  for 

registration  in  the  books  of  a  Sheriff-court.    See  further  on  this  subject  the  recent  case  of 

17  D.  858.  Macpher$on  v.  Macphersan,  7th  February  1855.    The  completion  of  the  testing-clause  ex 

I  ji^K  Ap«)        iniervallo  though  competent,  is  to  be  avoided ;  and  it  has  met  with  the  disapproval  of  the 

183*  Houso  of  Lords,  in  Redder  v.  Beid  and  OtJiers,  30th  July  1840,  infra* 
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denoted  the  writer's  desigQation  or  the  pkce  of  subscription.    It  waa      Pabt  i. 
pleaded  that  both  were  intended,  "  the  writer,"  (in  the  words  of  the   ca^n  U 
Report,)  "  tbiokiDg  it  a  great  piece  of  laconic  eloquence  in  one  word  date  aid 
"  to  express  both."      But  the  Lords  "  found  the  deaijrnation  Buffi- ' 
"  cieBt ;"  and  this  is,  therefore,  an  instance  of  a  deed  sustained  with-  conC. 
out  specifying  the  place  of  subscription.     In  Vallance  v.  M'Dowall,  m.  684a 
14th  July  1709,  the  objection  that  the  place  of  signing  was  omitted 
did  not  prevail.     lu  another  case  the  Lords  expressly  found  "  that 
^'  date  and  place  are  not  essential  to  the  validity  of  a  writ,  not  being 
"  mentioned  inter  tabataniialia  in  the  Act  of  Parliament  1681  ;" 
Ogilvie  v.  Baillie,  21st  July  1 71 1  ;  and  the  same  judgment  was  given,  M.  16AM. 
in  the  case  already  referred  to,  of  Wemyas  v.  Hay,  5th  June  1821. '  S.  vi. 
But,  while  such  is  the  law,  there  are  clear  grounds  of  expediency  for 
laying  it  down  aa  a  rule  invariably  to  insert  the  place  and  date  ;  and 
the  date  is  an  essential,  wherever  the  effect  of  the  deed  depends 
upon  the  date.     Upon  general  grounds  it  is  proper  that  a  writing 
which  claims  the  character  and  privileges  of  a  Probative  Seed  should 
give  its  own  history  fully,  and  present  upon  its  face  the  means  of 
testing  its  own  authenticity.     Stair  mentions  an  instance  in  which  the  it.  42,  lEL 
falsity  of  a  writ  was  detected  by  comparing  its  date  with  the  stamp 
of  the  paper  on  which  it  was  written,  and  which  had  not  come  into 
use  until  af^er  the  pretended  date  of  tlie  writing.     The  date  of  the 
fabric  of  tlie  paper  is  a  common  test  applied  at  this  day  in  the  clial- 
lenge  of  writings,  and  e\'GT^  honest  deed  ought  to  invite  such  a  scrutiny. 
Where  there  is  occasion  to  suspect  that  the  true  date  or  place  has 
been  designedly  suppressed,  the  deed  will  be  unfavourably  viewed,  and 
presumed  to  be  of  the  date  least  favourable  to  its  own  validity.    This 
may  be  of  fatal  consequence  in  a  competition  of  diliy;ence,  where  the 
most  unfavourable  date  will  be  attached  to  an  undated  deed.     A  dis- 
position Tfioriis  causa  to  the  prejudice  of  the  heir-at-law,  if  without  a 
date,  is  presumed  to  have  been  granted  within  siity  days  of  death, 
and  is,  therefore,  liable  to  challenge  on  the  head  of  deathbed.     It  is, 
therefore,  of  primary  importance  to  insert  the  date  correctly  in  all 
deeds  of  settlement  executed  intuitu  mortia. 

The  Statutes  1579,  1593,  and  1681,  all  attach  the  sanction  of  nul-  Sakctiokoi 
lity  to  the  omission  of  the  solemnities  which  they  respectively  impose  T*ca^™ 
— that  is,  they  enact  that  deeds  not  executed  with  these  solemnities  ""jmio"  <* 
shall  be  null  and  void.     From  this  it  follows'  that  such  deeds  cannot  mleumties 
be  supported  by  any  proofs,  but  are,  in  the  eye  of  the  law,  absolutely 
unll.     We  have  already  found  illustrations  of  this  under  the  several 
branches  in  which  we  have  treated  of  these  solemnities  ;  and  it  is 
because  the  doctrine  goes  so  deeply  into  the  sufficiency  of  deeds,  and 
is,  therefore,  of  paramount  importance,  that  additional  cases  are  cited, 
in  order  to  impress  it  the  more  deeply  upon  the  mind.     In  KU-  H.  izoei. 
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PabtL  patrick  v.  Ferguson^  21st  November  1704,  an  lieir  repudiated  liis 
CoirTER  II.  f^Ei^l^^r's  bond,  on  the  ground  that  it  was  null  as  wanting  the  writer's 
name.  "  The  Lords  thought  it  in  a  Court  of  Conscience  a  good  and 
^'  sufficient  bond,  but,  as  our  law  stood,  it  was  null ;  though  it  was 
"  both  unmannerly  and  unneighbourly  to  propone  this  nullity,  yet, 
''  being  proponed,  the  Lords  behoved  to  sustain  it,  though  hard,  quia 

M.  8459.  "  ita  lex  scripta  est/'    And  in  M'Farlane  v.  Orteve,  22d  May  1 790, 

the  granter  of  a  lease,  his  subscription  of  which  was  not  denied,  chal- 
lenged it  before  possession  had  been  taken,  on  the  ground  that  the 
writer's  name  and  designation  were  not  inserted ;  and  the  tack  was 
reduced.  This  case  is  reported  in  the  Dictionary  under  the  head 
Loous  PCENiTENTifi,  and  properly  so,  because,  this  being  a  contract 
about  land,  to  which  writing  is  essential,  the  parties  are  not  finally 
bound  until  writing  legally  sufficient  has  been  completed.  The  deed 
being  here  defective  in  the  statutoiy  solemnities,  the  party  was  legally 
in  the  same  position  as  if  he  had  not  signed,  and  he  had,  therefore, 

M.  i$904.  the  power  to  resile.  I  will  here  again  notice  the  case  of  Russell 
V.  Paisley,  in  which  a  bond  of  caution  was  found  ineffectual,  although 
the  subscriptions  of  the  grantors  and  witnesses  were  acknowledged, 
the  testing-clause  not  being  completed,  and  the  names  and  designa- 
tions of  the  writer  and  witnesses  being,  therefore,  wanting  ;  and  also 

F.  a  that  of  Smith  v.  Bank  of  Scotland,  25th  January  1821,  House  of 

2  Sb.  App.  265.  Lords,  4th  June  1824,  in  which  the  grantors  of  a  bond  attempted  to 
get  rid  of  their  obligation  by  alleging  that  the  witnesses  had  neither 
seen  the  subscriptions  written  nor  heard  them  acknowledged — a  case 
decided  by  the  House  of  Lords  expressly  upon  the  ground  that  that 
allegation  had  not  been  established  by  satisfactory  evidence.* 

Observance  of  We  have  now  reviewed  the  solemnities  requisite  in  the  execution 
uxmrnT  ^^  deeds,  having,  in  the  first  place,  taken  a  general  view  of  the  history 
DEED  psoBA-  of  thom,  aud  the  enactments  by  which  they  were  introduced,  and 
"^*'  having  also  examined  in  detail  the  terms  of  the  Statutes  as  bearing 

upon  each  particular  solemnity,  and  the  decisions  of  the  Law  Courts 
with  respect  to  the  construction  of  the  statutes,  and  the  legal  character 
of  writings  which  have  not  been*  authenticated  as  the  Acts  require. 
It  will  be  remembered  that,  in  the  outset  of  our  inquiries  on  this  sub- 
ject, we  found  the  purpose  of  solemnities  in  the  attestation  of  writings  to 
be  simply  this,  viz.,  to  render  it  certain  that  the  deed  is  the  deliberate 
and  genuine  act  of  the  party.  If  the  solemnities  are  faithfully  ob- 
served, the  law  stamps  the  deed  with  this  character  that  it  is  tho 
party's  act,  and  gives  it  effect  as  such,  until  it  shall  be  impugned,  and 
grounds  established  for  denying  such  effect  We  have  seen  how 
jealously  the  law  demands  an  exact  observance  of  the  solemnities 
which  it  requires  as  the  condition  of  the  character  of  genuineness, 

*  Sco  also  tho  case  of  Tltomson  v.  M*Orummen'$  Truttees,  suprOj  pp.  97,  99,  notes. 
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and  that,  if  there  be  a  failure  to  comply  with  any  part  of  its  require-  Pabt  I. 
ments,  then  it  will  give  no  eflScacy  whatever  to  the  writing,  and  no  cnAFriai  II. 
considerations  of  equity  will  suffice  to  supply  that  which  the  law 
has  of  its  own  injunction  required  to  be  established  in  this  particu- 
lar way.  Where,  however,  the  solemnities  have  been  accurately 
observed,  the  deed  is  in  the  eye  of  the  law  genuine,  and  receives 
effect  as^ probative — that  is,  as  containing  in  itself  evidence  of  its 
own  purport  and  authenticity,  so  that  it  may  be  exhibited  in  judicial 
proceedings,  and  legal  effect  will  be  given  to  it,  as  shewing  its  own 
purpose,  and  establishing  its  own  character  and  trustworthiness,  with- 
out the  necessity  of  any  extraneous  proof  either  by  the  parties  to  the 
deed  or  the  instrumentary  witnesses,  or  by  any  other  persons  what- 
ever, as  long  as  its  authenticity  is  not  challenged.  Thus  the  deed  is 
conclusive  evidence  against  the  granter  of  it,  and  all  who  represent 
him. 

8.  Ercaures^  Ddetions,  Interlineations,  JtCy  in  Deeds, — In  order 
to  a  deed  receiving  the  character  of  genuine  and  probative,  it  is  neces- 
sary, also,  that  the  text  of  the  writing  be  entire,  and  not  liable  to  sus- 
picion ;  and  if  there  shall  appear  upon  it  erasures,  deletions,  interlinea- 
tions, or  additions,  the  presumption  of  genuineness  will  bo  taken  off, 
since  no  one  is  supposed  to  execute  a  vitiated  deed;  and  the  legal  infer- 
ence will  be,  (unless  the  contrary  appear,)  that  such  alterations  were 
made  after  execution.     In  Balfour's  Practicks  it  is  laid  down,  that  in-  p.  ses. 
struments,  evidents,  or  writs,  produced  for  probation  of  any  action  or 
defence,  make  no  faith,  neither  should  be  received,  if  there  be  any 
rasure  or  diversity  of  handwriting,  or  alteration  of  the  writ,  especially 
in  a  substantial  place.    The  same  point  is  treated  by  Stair  in  the  pas-  iy.  42, 19. 
sage  of  his  work  already  cited,  by  Erskine,  and  very  anxiously  by  Mr.  init  iiL  2,  20. 
Ross  in  the  part  of  his  work  that  treats  of  the  testing-clause.  i.  p.  144. 

It  will  tend  to  simplify  the  matter  if  we  inquire,  first,  in  what  modb  of  m ak- 
manner  necessary  and  bond  fide  alterations  may  bo  made,  such  as  i»o  correo- 
corrections  of  clerical  errors,  or  changes  desired  by  the  party  after  the  alterations 
deed  is  written  out,  but  before  signature.     With  regard  to  these  the  "« »»"»• 
rule  is,  that  the  deed  must  shew  that  they  have  been  advisedly 
adopted  by  the  party  ;  and  this  will  be  effected  by  mentioning  them 
in  the  body  of  the  writing.     Thus,  if  some  words  are  erased  and 
others  superinduced,  you  mention  that  the  superinduced  words  arc 
written  upon  an  erasure ;  if  words  are  simply  delete,  that  fact  is 
noticed ;  if  words  are  added,  it  ought  to  be  done  upon  the  margin, 
and  such  addition  signed  by  the  party  with  his  Christian  name  on  one 
side  and  his  simame  on  the  other,  and  such  marginal  addition  must 
be  noticed  in  the  body  of  the  writ,  so  as  to  specify  the  page  upon 
which  it  occurs,  the  writer  of  it,  and  that  it  is  subscribed  before  the 
attesting  witnesses.    The  ordinary  practice  of  designating  the  part  of 
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the  line  at  wliich  the  marginal  addition  is  to  be  taken  in  is  by  the 
conventional  mark  usually  called  a  caret  I  am  not  aware  that 
any  question  has  ever  arisen  out  of  this  practice ;  but  it  appears  to 
leave  open  a  door  to  uncertainty,  there  being  no  sufficient  security 
against  a  change  in  the  position  of  the  mark,  which  might  materially 
affect  the  sense  of  the  marginal  addition.  Where  the  addition,  there- 
fore, is  of  great  importance,  it  would  be  prudent  to  fix  unequivocally 
the  place  at  which  the  marginal  addition  is  to  be  introduced,  by  speci- 
fying not  only  the  page,  but  the  line  and  the  words  also  between 
which  it  is  to  be  held  as  inserted.  The  adoption  of  clerical  correc- 
tions by  the  grantor  in  our  deeds  has  a  precise  parallel  in  the  practice 
of  the  Roman  Law,  according  to  which  such  alterations  were  made  by 
the  party  himself,  and  the  formula  added : — "  LituraSy  inductiones, 
"  superinductiones,  ipse  feci,"  The  doctrine  is  so  well  established 
in  our  law  that  no  case  appears  to  have  occurred  in  which  the  effect 
of  alterations  upon  a  deed,  expressly  adopted  by  the  grantor,  has  been 
questioned.  In  Kemps  v.  Ferguson^  2d  March  1802,  the  principle  was 
clearly  recognised,  and  a  settlement  vitiated  by  the  testator  himself 
after  its  date  in  the  name  of  the  executor,  which  is  an  essential  part, 
was,  nevertheless,  found  valid  to  convey  legacies  bequeathed  by  it. 
In  another  case,  a  bill  of  exchange  had  been  altered  in  the  sum  from 
£Q0  to  <^50  by  the  acceptor  himself  at  the  time  of  his  accepting  it, 
and  the  bill  was  sustained  by  the  Court  as  not  vitiated ;  Laidlaw  v. 
Park,  Sd  August  1 774. 

When  alterations  by  erasure,  deletion,  addition  on  the  margin,  or 
otherwise,  are  not  noticed  in  the  body  of  the  writ,  or  expressly 
adopted  by  the  grantor,  the  effect  of  these  will  depend  upon  the 
nature  of  the  alterations  and  the  circumstances  generally.  It  is 
quite  certain  that  vitiation  in  an  essential  part  of  the  deed  will  be 
fatal  to  the  whole  deed,  unless  it  be  separable,  as  in  settlements^ 
where  vitiation  of  one  legacy,  though  annulling  it,  may  leave  the 
rest  of  the  deed  entira  What  is  an  essential  part  depends,  as  re- 
marked by  Lord  Stair,  upon  the  nature  of  the  writ.  In  a  bond,  the 
sum  of  money — in  a  disposition,  the  name  of  the  lands — in  all  deeds 
the  name  of  the  beneficial  grantee,  and  everything  requisite  to  give 
effect  to  the  statutory  solemnities,  the  name  and  designation  of  the 
writer  and  witnesses,  and  the  numbering,  and  mentioning  the  num- 
ber of  pages,  when  there  are  more  sheets  than  ona  These  are  all, 
undoubtedly,  inter  essentialia.  In  an  entail,  also,  all  that  is  re- 
quisite to  support  the  fetters  is  essential ;  so,  where  the  words  "  it 
"  shall  not  be  lawful  to  "  introducing  tbese,  were  written  upon  erasure, 
that  was  held  a  fatal  vitiation;  Fraserv.  Fraser,  11th  March  1854j. 
In  a  disposition  of  heritage  to  take  effect  at  the  grantor's  death,  the  date 
is  essential,  in  order  to  protect  it  from  challenge  at  the  instance  of 
the  heir-at-law  on  the  ground  of  deathbed.     In  cases  of  a  favourable 
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nature,  and  not  apparently  admitting  of  suspicion,  the  Court  has      Par  I. 

admitted  the  evidence  of  the  instrumentary  witnesses  to  instruct  the    chafteb  II. 

adoption  of  important  alterations  by  the  granter,  as  in  Arrot  v.  m.  12286. 

Oatrden,  February  1730,  where  the  date  of  a  settlement  was  written 

on  an  erasura     The  short  report  of  this  case  concludes  thus : — "  In 

''  this  case,  the  vitiation  was  of  that  nature,  as  scarce  to  admit  of  a 

"  suspicion  of  antedating."     But  more  frequently  this  has  been 

rejected,  and  it  is  not  at  all  probable  that  such  a  supplemental  proof 

would  now  be  allowed.     In  the  case  of  PitiUo  v.  Forrester y   22d  m.  11536. 

November  1671,  a  deed  of  settlement  was  reduced,  on  the  ground 

that  in  a  material  part  half  a  line  was  so  obliterated,  that  it  could 

not  be  deciphered,  and  it  was,  therefore,  presumed  to  be  fraudulently 

delete  by  the  party  founding  on  the  deed.     In  Laurie  v.  Reidy  9th  M.  12284. 

July  1712,  a  discharge,  altered  in  the  sum  from  ^^13  to  ^30,  was 

found  improbative ;  and  the  question  being  raised,  whether  it  was 

not  at  least  good  for  the  «£13,  the  Lords,  in  the  words  of  the  report, 

"  found  it  could  not  prove  for  a  sixpence,  being  vitiated,'^  and  that, 

where  papers  are  unduly  touched,  they  are  in  toto  null     The  holder 

of  the  discharge  was,  accordingly,  reduced  to  the  necessity  of  proving 

by  the  grantor's  oath  that  even  ^13  had  been  paid.     In  the  case  of 

Waddel  v.  Dotcglas,  10th  December  1705,  it  is  observed  as  a  common  M.  11653. 

saying  of  the  then  Lord  President  (Dalbymple,)  ^*  that  he  who  tam- 

"  pers  with  a  writ  should  lose  either  the  hand  or  the  writ."    In 

Merry  v.  HowiCy  6th  February  1801,  the  date  of  a  settlement  of  hen-  M.  App».  t». 

tage  had  been  altered  by  erasure  and  superinduction.    The  alteration  "     "^'     ^'  ^" 

did  not  legally  improve  the  position  of  the  disponea     He  was  as 

secure  with  the  true  date,  as  the  substituted  date  would  have  made 

him,  had  it  been  genuine.     But  the  party  being  unable  to  trace  this 

alteration  in  a  part  not  essential  to  an  innocent  cause,  the  deed  was 

reduced;  and  the  decision  was  affirmed  on  appeal.     In  Oibson  v. 

Walker,  16th  June  1809,  which  was  also  affirmed  on  appeal,  the  F.  C. 

name  of  one  of  the  instrumentary  witnesses  was  written  upon  an 

erasure,  and  the  word  witness  was  in  a  different  hand.     The  deed 

was  therefore  reduced.     In  Innes  v.  Earl  of  Fife,  10th  March  1827,  6  S.  559. 

a  sasine  was  found  null  and  void,  the  name  of  one  of  the  parcels  of 

lands  being  written  in  all  the  material  parts  upon  erasures ;  and  in 

the  case  of  Hoggan  or  Smith  v.  Ranken,  affirmed  30th  July  1840,  a  13  S.  46i ;  i 

sasine  was  reduced,  because  the  word  "  three,"  in  the  year  of  the       *    ^^ 

Christian  era,  was  written  upon  an  erasure,  although  the  year  of  the 

King's  reign  was  also  given,  and  was  liable  to  no  objection.     This 

result  would  not  follow  now,  a  special  statutory  provision  (occasioned  6  &  7  Will.  IV. 

by  the  latter  decision,)  having  been  made,  as  we  shall  afterwards  ^*  ^^* 

find,  to  allow  such  defects  in  instruments  of  sasine  and  resignation 

ad  remanentiam  to  be  supplied  by  accuracy  in  the  record  ;  but  tlie 

decisions  are  instructive,  in  shewing  the  ordinary  effect  of  vitiation 
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PabtI.  in  substantialibus.  In  the  case  of  Shepherd  v.  Grant's  Trustees,  24th 
GHi^TiBBlI  *f^^^^U  1844,  aflSrraed  21st  July  1847,  a  deed  of  entail  was  re- 
6D.  464'  6  ducod  moro  than  eighty  years  after  its  execution,  on  the  ground 
Bell's  App.  153.  that  the  designation  of  the  first  heir-substitute  was  written  upon  an 
12  S.  781.  erasure  wherever  it  occurred  throughout  the  deed.  In  Reid  v. 
i^I^bf  App.  Kedder,  24th  June  1834,  and  6th  March  1835,  affirmed  30th  July 
183.  1840,  the  letters  ohn^  of  the  name  John,  the  intended  disponec  in 

a  settlement  of  heritage,  were  written  on  erasures  throughout  the 
deed,  the  name  having  previously  been  James,  In  the  testing 
clause,  after  the  words  "  are  subscribed,"  the  words  were  added 
"  in  favour  of  the  said  John  Redder,  my  son,**  but  the  erasures  were 
not  noticed.  The  deed  was  reduced.  The  views  of  Lord  Brougham 
in  delivering  his  judgment  upon  this  case  imply  that  a  proper  notice 
of  the  erasures,  amounting  to  a  clear  adoption  of  them  by  the  grantor, 
would  have  obviated  the  objection.  There  is  much  in  his  Lordship's 
Vide  infra.  opinion  that  deserves  the  careful  consideration  of  Conveyancers,  as 
to  the  mode  in  which  erasures  should  be  noticed  and  adopted.  In 
9  D.  1361.        the  case  oi  Kirkwood   v.  Patrick,  25th  June  1847,  an  obligation 

to  reconvey  lands  between  and  Martinmas  eighteen  hundred  and 
forty-six,  was  held  invalid,  the  word  foi^ty  being  written  upon  an 
erasure.  But  where  the  alteration,  even  although  in  an  essential 
part,  is  slight,  and  enough  is  left  entire  clearly  to  preserve  the 
sense,  the  deed  will  be  supported,  provided  there  be  no  reason  to 
suspect  fraud.  Thus  a  deed  was  sustained,  although  the  word 
pages  in  the  testing  clause  was  written  on  an  erasure,  the  pages 
being  numbered  and  the  passage  sufficiently  explicit  to  make  the 
sense  of  it  certain,  even  holding  the  vitiated  word  pro  non  scripto  ; 
7  S.  810.         Morrison  v.  Nisbet  {Gauvins  Trustee),  30th  June  1829.     In  another 

case,  the  deed  was  written  upon  thirteen  pages,  and  in  mentioning 
the  number  of  preceding  pages,  the  letters  ve  of  the  word  twelve  were 
written  upon  an  erasure ;  but  the  deed  was,  notwithstanding,  sus- 
tained, the  number  of  pages  being  sufficiently  expressed  by  the 
6  8.991.  words  in  so  far  as  entire;  Gaywood  v.  M^Eand,   19th  June  1828. 

In  like  manner  the  letter  x  in  the  word  six,  used  to  express  the 

number  of  pages,  having  been  written  on  an  erasure,  the  objection 

9  S.  663.  was  not  sustained  ;  Cassillis  v.  Kennedy,  2d  June  1831.     In  another 

case,  part  of  the  paging  of  a  deed  was  upon  erasures,  but  the  pages 

being  evidently  continuous,  and  the  number  of  pages  correctly  stated 

in  the  testing  clause,  the  deed  was  sustained,  there  being  no  appear- 

1  D.  14.  ance  of  fraud  ;  Wood  v.  Ker,  13th  November  1838.*     In  the  case 

11 D.  860.        of  Grant  v.   Stoddart,   27th   February   1849,   the  word  five  in  a 

•  The  Faculty  Ecport  of  this  case  bears  that  the  Lord  Justice-Clerk,  with  the  other  judges 
concurring,  held  the  erasure  to  be  *'  a  mere  clerical  correction,  not  militating  against  the 
"  authenticity  of  the  deed."  See  also  the  case  of  Tfiomson  v.  JPCrummeri's  Trustees^  eupra, 
pp.  07,  99,  notes. 
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legacy  of  five  hundred  pounds  was  written  upon  an  erasure,  but  the      Pa«t  I. 
legacy  was,  notwithstanding,  sustained,  upon  the  ground  that  the  word  chaptb*  IL 
so  superinduced  was  written  by  the  testatrix  herself,  although  the 
rest  of  the  deed  was  written  by  another  and  attested.     This  view  was 
taken  by  the  Court  in  conformity  with  the  principle  followed  in 
Robertson  v.  Ogilvie's  Trustees,  20th  December  1844,  where  it  was  7  D.  236. 
held  that  erasures  written  upon  by   the  grantor  do  not  vitiate  a 
holograph  deed.      In  connexion  with  the  decision  in  the  case  of 
Oranty  however,  it  seems  important  to  keep  in  view  the  observations 
which  fell  from  Lord  Chancellor  Lyndhurst  in  deciding  Grant's  6  Beira  App. 
Trustees  v.  Shepherd,  21st  July  1847,  where  words  being  super*  ^^' 
induced   upon  erasures  in  svbstantialibu^s,  but  not  authenticated, 
lie  held  that  no  evidence  could  be  received  for  the  purpose  of  prov- 
ing when,  or  by  whom,  or  under  what  circumstances,  the  alterar 
tions  were  made;  and  that  according  to  the  doctrine  of  Erskine,  Inst iil 2, 20. 
already  cited,  they  must  be  presumed  to  have  been  made  after  exe- 
cution.    And,  upon  the  assumption  that  the  alterations  had  been 
made  by  the  grantor  who  had  power  to  revoke,  he  held  that  the 
erasures,  being  made  intentionally  and  deliberately,  would  constitute 
a  revocation,  so  that  the  erased  words,  (even  if  they  could  be  ascer- 
tained,) could  not  be  restored,  and  that  the  words  written  on  the 
erasure  could  not  be  substituted  in  lieu  of  them,  because  no  evidence 
appeared,  or  could  be  admitted  to  shew,  that  they  were  written 
before  the  execution,  and,  therefore,  that  they  were  unauthenticated 
and  inoperative. 

The  decisions,  in  which  venial  faults  have  not  sufficed  to  invalidate  Vitiation  m 
the  deed,  afford  certainly  no  encouragement  to  laxity  or  carelessness  ^^^^ 
in  preserving  the  integrity  of  the  text  in  writing.     On  the  contrary, 
they  suggest  the  necessity  of  the  utmost  circumspection  and  care,  by 
showing  how  minute  are  the  points  upon,  which   the   security  of 
important  rights  may  depend.     It  has  been  repeatedly  held  that  the 
name  of  an  executor  or  trustee  is  not  an  essential  part  of  a  settle- 
ment in  this  respect,  and  that  a  vitiation  there  will  not  invalidate 
the  remainder  of  the  deed.    In  the  case,  already  referred  to,  of  Kemps  M.  16949. 
v.  Ferguson,  2d  March  1802,  the  name  of  the  executor  originally 
appointed  was  delete,  and  another  interlined,  but  the  settlement  was 
held  effectual  to  bequeath  a  legacy  contained  in  it.     So  it  was  held 
no  objection  to  a  trust  settlement,  that  the  name  of  one  out  of  five 
trustees  was  delete ;   Earl  of  Traquair  v.  Henderson,   26th  June  i  S.  627. 
1822 ;  and  a  similar  decision  was  given  where  the  names  of  three 
trustees  were  written  upon  erasures,  there   being  four  others  not 
vitiated;  Robertson  v.  Ogilvie's  Trustees,  20th  December  1844.     In  7  D.  237. 
these  cases,  there  was  no  room  for  the  suspicion  of  fraud,  the  altera- 
tions having  been  made  by  the  testators  themselves.     In  the  case  of 
Richardson  v.  Biggar,  19th  December  1845,  the  nomination  of  an  s  D.  316. 
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PaitI.       executor  was  sustained,   notwithstanding  that  a  word  was  written 
Chafteb  II.    ^po^  ^^  erasure,  without  which  word  the  nomination  was  not  ex- 
plicit, the  objection  on  the  ground  of  the  erasure  being  removed,  as 

F.  C.  the  circumstances  eventually  turned  out.     In  Adam  v.  Drummond, 

12th  June  1810,  an  important  word  being  written  upon  an  erasure,  it 
was  held  pro  non  scriptOy  but,  there  being  no  ground  to  presume  a 
fraudulent  intention,  the  remainder  of  the  deed  was  sustained. 
Where  a  party  had  made  his  settlement  in  three  deeds  bearing 
the  same  date,  and  executed  simultaneously  duplicates  of  all  the 
deeds,  and  there  were  found  numerous  erasures  and  superinductions 
not  noticed  in  the  testing  clause,  the  vitiating  effect  of  these  altera- 
tions was  held  to  be  obviated  by  the  fact,  that,  with  two  immaterial 
exceptions,  no  erasure  occurred  in  the  same  place  both  in  the  deed 
and  in  its  duplicate,  the  one  being  entire  wherever  the  other  was 

15  8.449;  1     erased;   Straihmore  v.  Strathmores  Trustees ,  1st  February  1837, 

Rob.  App.  189.  ^^^^  g^^j^  j^jy  jg^^ 

Maroikal  As  a  marginal  addition,  when  properly  signed  and  tested,  becomes 

ADDmovs.  ^^  integral  part  of  the  deed,  so  any  undue  interference  with  it  will 
have  the  same  effect  as  upon  any  other  part  of  the  writ ;  and,  there- 
fore, a  deed  was  reduced  in  toto,  the  margin,  which  contained  an  im- 

M.  12274.  portant  addition,  having  been  cut  away  ;  Cunningham-head  v.  Town 
of  Lanark,  26th  June  1628.  But  the  omission  to  subscribe  a  marginal 
addition  does  not  affect  the  validity  of  the  deed,  only  such  addition 

4  Br.  Supp.  242.  ig  held  pro  non  scripto  ;  Carnegie  v.  Ramsay y  16th  January  1695. 

Inst.  iii.  2,  20.  Mr.  Erskine  holds,  that  in  mutual  contracts  a  marginal  note  on  one 
copy,  and  not  upon  the  other,  is  probative  against  the  holder  of  the 
copy  which  contains  it ;  but  that,  if  the  note  be  in  his  favour,  it  is  not 
binding  on  the  other  party,  unless  it  be  supported  by  his  oath,  or  by 
other  posterior  writings,  or,  in  special  cases,  by  the  testimony  of  the 
instrumentary  witnesses. 

Blanks  m  9.  Blanks  in  deeds. — There  are  certain  blanks  of  style  which  occur 

DEKD6.  jjj^  some  deeds,  and  the  omission  of  which,  by  neglecting  to  leave 

vacant  space,  is  awkward,  and  may  be  attended  with  injurious  conse- 
quences. On  the  other  hand,  every  deed  ought  to  be  complete  when 
executed,  and  no  blanks  should  be  left  which  can  be  avoided.  This 
ought  to  bo  laid  down  as  a  rule  for  security's  sake,  and  in  order  to 
avoid  the  risk  of  questions.  It  is  only  important  blanks,  however, 
that  will  have  the  effect  of  annulling  a  deed,  and  where  the  substance 
of  the  grantor's  meaning  can  be  ascertained  notwithstanding  the  oc- 
currence of  blanks,  these  will  not  be  allowed  to  defeat  his  intention. 
6  S.  479.  In  Ewen  or  Orahame  v.  Hutcheony  6th  February  1828,  a  bequest  of  a 

sum  to  found  a  charitable  institution  was  sustained  by  the  Court  of 
Session,  although  the  testator,  having  signified  an  intention  that  the 
sum  left  should  accumulate  in  his  trustees'  hands  until  it  amounted 
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to  B,  cert&in  sum,  Ii&d  Dcglected  to  fill  up  the  blank  intended  to  cor-       Par  I. 
tain  the  accumulated  sum,  and  had  also  neglected  to  fill  up  a  blank  ^,^7^  il 
left  for  the  number  of  boys  to  be  received  into  the  charity  ;  but  the 
decision  was  reversed  on  appeal,  the  House  of  Lords  holding  the  tes-  4  WiL  Ie  8b. 
tator's  intention  to  be  uncertain,  and  the  deed,  therefore,  inept ;  1 7th  *■??■  '*^ 
November  1830.     By  the  ancient  practice,  it  was  customary  to  eze-BuvxKMiA 
cute  bonds  with  the  names  of  the  creditors  blank  ;  and  such  bonds 
were  transferable  simply  by  delivery  from  band  to  hand,  like  bank- 
notes.    The  ground,  upon  which  this  usage  obtained  a  footing  was, 
that  it  saved  all  expense  of  transmission.     Several  cases  are  reported 
arising  out  of  questions  connected  with  blank  bonds ;  see  Dictionary, 
roc*  Blask  Writ,    They  were  attended  with  great  risk  to  the  gnuitcr, 
inasmuch  as,  after  they  had  passed  into  the  hands  of  a  third  party, 
he  (the  grantor)  was  cut  off  from  pleading  against  them  compensation 
of  debts  owing  to  himself  by  the  original  grantee ;  Henderson  v.  M,  less. 
Bimie,  27th  Februaiy  166S.     Blank  bonds  were  also  attended  with 
prejudicial  effects  to  the  creditorsof  parties  holding  them,  the  facility 
of  transference  rendering  it  difficult  to  secure  them  for  the  benefit  of 
creditors.     In  consequence  of  these  and  similar  effects,  such  deeds 
were  rendered  illegal  by  the  Act  1696,  cap.  25,  which — upon  the  pre-  less,  cap.  !B. 
amble  of  the  occasions  of  fraud  and  many  pleas  and  contentions, 
arising  from  the  subscribing  of  bonds,  assignations,  and  dispositions, 
and  other  deeds  blank  in  the  name  of  the  person  in  whose  favour  they 
are  granted — enacts,  that  no  such  deeds  be  subscribed  blank  ;  and 
that  the  person  or  persons,  in  whose  favour  they  are  conceived,  be 
either  insert  before  or  at  tho  subscribing,  or  at  least  in  presence  of 
the  same  witnesses  who  are  witnesses  to  the  subscribing,  before  the 
delivery  ;  and  the  Act  contains  a  certification,  that  all  writs  sul>- 
scribed  and  delivered  blank  shall  be  declared  null.     As  tho  Act  thus 
expressly  provides  for  the  validity  of  bonds,    although  subscribed 
blank  in  the  creditor's  name,  provided  the  name  be  supplied  before 
delivery,  they  will  be  presumed  to  have  been  completed  before  deli- 
voiy,  unless  the  contraiy  be  proved  ;  Ruddiman  v.  Merchant  Maiden  M.  ii562. 
Hospital,   30th  July   1746.      Erskine   holds   that   the   statute,   as  IdiL  iil !,  6. 
illustrated  by   these  cases,   will  support  a  bond  in   such   circum- 
stances, even  although  the  name  of  the  creditor  be  inserted  by  a 
writer  not  named  in  the  deed.     But  this  is  not  warranted  by  the 
cases  cited.     In  one  of  them  the  writer  of  the  name  was  specified, 
and  in  the  other  the  report  bears  that  the  Judges,  who  supported  tho 
deed,  thought  the  hand  the  same  as  that  of  tho  writer  of  the  deed. 
It  would  certainly  be  hazardous  to  risk  the  validity  of  a  deed  by 
leaving  it  open  to  such  an  observation,  as  that  the  essential  matter 
of  the  grantee's  name  was  written  by  a  person  not  named  or  designed ; 
for  this  Act,  though  it  allows  a  latitude  in  time  up  till  the  delivery 
of  the  deed  for  iaseTttng  the  creditor's  name,  does  not  in  any  respect 
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Part  I.      dispense  with  the  requirements  of  the  previous  Statute  1681,  cap.  5, 
Chapter  II.   ^^  ^^  ^^®  Other  statutes  regulating  the  solemnities  of  executing  writs. 

Blavk  bonds,   ^his  statute  is  declared  not  to  extend  to  the  indorsation  of  bills  of 

*''"*'•  exchange,  or  the  notes  of  any  trading  company.*    A  striking  example 

7  S.  d40.  q{  the  application  of  the  Act  is  presented  in  the  case  of  Pent- 

land  V.  Hare,  22d  May  1829,  in  which  a  trust-deed,  having  been 
executed  in  India,  blank  in  the  names  of  the  trustees  and  also  in 
the  purposes  which  were  afterwards  filled  up  in  this  country,  was 
found  null  both  at  common  law  and  as  struck  at  by  the  statuta     In 

13  S.  263.  Abernethie  v.  Forbes,  16th  January  1835,  a  deed  of  entail  was  exe- 
cuted, while  the  name  of  the  last  substitute  was  blank,  and  the  en- 
tailer instructed  his  agent  by  letter  to  complete  the  testing  clause, 
and  to  insert  the  name  of  John  Gordon  in  the  blank.  The  deed  being 
challenged  by  the  heir  first  called,  in  order  to  get  rid  of  the  fetters, 
the  Court  held  it  good  as  regarded  all  the  heirs  insert  before  subscrip- 
tion, the  nullity  in  the  statute  being  held  to  refer  only  to  persons 
whose  names  are  improperly  inserted.  It  is  irrelevant  to  object  to  a 
bond  that  the  sum  was  not  filled  up  when  it  was  signed,  there  being 
no  special  averment  of  fraud,  or  allegation  even  that  it  was  not  com- 

6  S.  1016.        pieted  before  delivery  ;  Baillie  v.  Scott,  25th  June  1828. 

SoLEMKinsR  It  remains  only  in  this  branch  of  our  inquiries  to  remark,  that  a 
party  in  executing  a  deed  may  prescnbe  solemnities  to  himself  m  ad- 
dition to  those  which  we  have  seen  that  the  statutes  require ;  and 
that  the  absence  or  cancellation  of  such  self-imposed  forms  will  pre- 
vent the  writing  from  receiving  effect,  upon  the  principle,  that  every 
test  which  the  maker  of  a  deed  chooses  to  establish  as  evidence  of  his 
purpose,  must  be  complete,  otherwise  it  is  to  be  presumed  that  his 
intention  either  was  not  perfected,  or  that  it  was  altered     This  doc- 

1  Sh.  App.  65.  trine  received  effect  apparently  for  the  first  time  in  the  case  otNasmyth 
V.  Hare,  decided  in  the  House  of  Lords,  27th  July  1821,  upon  appeal 
from  the  Court  of  Session,  of  whose  judgment  there  is  no  report. 
Here  there  was  a  testament  holograph  of  the  maker,  and  concluding 
thus  : — "  In  testimony  of  this  being  my  last  will  and  testament  I 
"  hereby  set  my  hand  and  seal,  and  declare  it  to  be  written  upon 
"  three  pages,  and  signed  in  my  own  handwriting  at  Edinburgh  this 
"  28th  day  of  September  1803."  It  was  signed  by  the  party,  and  it 
had  also  been  sealed  ;  but  when  the  deed  was  found  in  the  deceased  s 

*  Bills  blank  in  the  drawer's  or  payee*8  name,  were  formerly  held  to  be  struck  at  by  the 
1  Ben*s  Com.  ^^^  ^  ^^^*  "  ^^^  ^^^  ^^^  ^^"^  taken  is,  that  the  statute  does  not  apply  to  the  case  of  bills ; 
391.  "  And  that  the  acceptance  is  an  undertaking  to  pay  to  the  person  who  shall  have  right  to  the 

M.  V.  '*  Bill  of  "  document,  like  a  note  payable  to  bearer ;"  Ogilvie  t.  MosSt  26th  June  1804.  Neither  is  a 
"  Elxchange,"  missive  letter,  engaging  to  deliver  iron  "  to  the  party  lodging  this  document  with  me,** 
App.  No.  17.  struck  at  by  the  Act ;  Dimmack  v.  Dixon,  1st  February  1866.  The  deeds  contemplated  by 
18  D.  428.  the  statute  are  deeds  which  require  for  their  formal  completion  the  name  of  the  creditor  to 

be  filled  in,  and  the  obsenrance,  when  they  are  not  hol(^raph,  of  the  requirements  of  the 

Statute  1681. 
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repositories^  the  seal  had  been  cut  off.  By  the  Law  of  Scotland,  this  Pabt  I. 
will  being  holograph, — that  is,  entirely  written  by  the  deceased  him-  csAFnai  IL 
self, — ^wonld  have  been  valid  had  it  contained  no  mention  of  a  seal ; 
but  it  was  held  by  the  House  of  Lords,  reversing  the  decision  of  the 
Court  of  Session,  that  by  the  excision  of  the  seal,  the  deed  had 
been  revoked  and  annulled,  the  Lord  Chancellor  Eldon  stating  it 
as  a  universal  principle,  that  any  person  may  prescribe  to  him- 
self solemnities  with  respect  to  a  will  of  personalty,  beyond  what  the 
kw  requires  him  to  observe ;  and  that  having  prescribed  it  as  a 
law  to  himself  that  he  does  seal  as  well  as  sign,  signature  alone  will 
not  do. 

It  is  fixed  by  the  case  of  Earl  of  Dalkeith  v.  Henrybook,  13th  Feb-  Exacimov  or 
ruaiy  1728,  that  the  Act  1681,  cap.  5,  applies  to  the  execution  o{^^'^''' 
deeds  by  consenters  as  well  as  by  the  principal  parties,  and  the  sub-  m.  16898. 
scription  of  consenters  must,  therefore,  be  attested  by  witnesses  ac- 
cording to  the  statutory  provisions. 

10.  Privileged  Deeds. — There  are  certain  writings  to  which  the 
Law  gives  effect,  although  not  executed  according  to  the  statutory 
solemnitiea  These  are  called  Privileged  Deeds,  because  by  a  privi- 
lege, or  special  exemption  from  the  general  statutory  requirements, 
they  receive  legal  force,  although  destitute  of  the  formalities  prescribed 
by  these  requirementa 

In  this  class  are  included  holograph  writings.     Where  the  body  of  Holookapr 
a  deed  is  written  by  the  grantor  himself,  the  law  justly  considers  that  ^"™  ™"^'* 
circumstance  to  be  a  pregnant  proof  that  it  is  his  own  genuine  act ; 
and  such  writings,  accordingly,  receive  legal  effect,  although  not  at- 
tested by  witnesses.     From  the  term  holograph,  the  privilege  might 
appear  to  be  limited  to  such  writings  as  are  entirely  in  the  hand- 
writing of  the  grantor  ;  but  it  is  extended  also  to  those  deeds  of  which 
the  essential  parts  are  in  the  grantor's  writing,  although  the  remainder 
be  written  by  another ;  Vans  v.  MaMoch,  23d  January  1675.     Here  a  M.  16886. 
bond,  having  but  one  witness,  was  sustained,  the  substantial  parts 
being  written  by  the  grantor,  viz.,  his  own  name,  the  sum  of  the  bond, 
the  penalty,  and  the  date.     This  enlargement  of  the  class  of  privi- 
leged writs  has  been  extended  to  include  writings  in  the  hand  of 
another,  entirely  improbative,  and  of  which  no  part  is  written  by  the 
grantor,  provided  such  writings  be  adopted  in  a  writing  by  his  hand. 
Of  this  an  example  appears  in  the  case  of  M'Intyre  v.  Macfarlane*s 
Trustees^  1st  March  1821,  where  there  was  a  codicil  containing  a  P.  c. 
legacy  of  ^f  300,  improbative,  not  holograph,  and  merely  signed  by  the 
testator.     But  he  had  added  in  his  own  hand,  "  I  add  to  this  that 
"  Jemmy  Mlntyre"  (the  legatee)  "  is  to  have  all  my  furniture,"  &a; 
and  the  codicil  was  held  to  be  validated  by  this  addition.   If  this  case         „_- .  . 
of  M'Iniyre  is  compared  with  that  of  Dundasv.  Lotvis,  13th  May  App.'No.6. 
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1807,  the  result  is  instructive.  In  the  latter  case,  two  codicils,  sub- 
scribed by  the  party,  but  not  holograph  or  tested,  were  decided  to  be 
ineffectual.  Here,  then,  is  a  very  important  rule  in  practice,  and  the 
observance  of  which  is  often  attended  with  great  convenience,  viz., 
that  an  improbative  writing  may  be  adopted  by  the  holograph  and 
signed  memorandum  of  a  party,  clearly  expressing  his  intention  to  do 
80.  In  the  case  of  M^Intyre,  the  concatenation  was  but  faint,  depend- 
ing upon  the  words  "  I  add  to  this,"  and  the  Court  was  narrowly 
divided  as  to  its  sufficiency.  Whenever,  therefore,  a  Conveyancer  is 
called  upon  to  direct  such  an  operation,  he  should  take  care  that  the 
holograph  addition  contains  a  reference  so  clear  and  distinct  as  to 
exclude  all  doubt.  Adoption  by  subscription  of  a  docquet  on  the 
envelope,  however,  is  not  sufficient  where  authentication  of  the  writ- 
ing enclosed  is  necessary  by  law,  as  in  a  deposition  upon  a  reference 
to  oath ;  Cleland  v.  M'Lellan,  22d  January  1851.  In  the  case  of 
Logan  v.  Logan,  27th  February  1823,  a  direction  upon  a  sealed  packet 
containing  settlements,  directing  the  packet  to  be  destroyed  unopened 
in  an  event  which  happened,  failed  of  receiving  effect  from  not  being 
holograph  of  the  party,  although  subscribed  by  him.  An  acknow- 
ledgment of  the  receipt  of  dP400,  although  signed  and  addressed  by 
the  borrower,  was  not  held  entitled  to  the  privileges  of  a  holograph 
writing,  no  other  part  of  it  being  written  by  him ;  Alexander  v. 
Alexander,  26th  February  1830.  Where  a  holograph  deed  is  executed 
without  witnesses,  it  must  be  proved  to  be  holograph  ;  but  if  the 
writing  bear  that  it  is  written  by  the  grantor,  that  raises  a  presump- 
tion  which  will  entitle  it  to  be  regarded  as  holograph,  until  the  con- 
trary be  proved  ;  Earl  of  Rothes  v.  Leslie,  9th  December  1635  ;  Ro- 
bertson V.  Ogilvie's  Trustees,  20th  December  1844.  In  the  latter  case, 
a  statement  in  gremio  of  the  deed,  that  it  was  written  by  the  grantor, 
was  held  to  be  prima  facie  evidence  to  that  effect,  and  to  throw  the 
burden  of  proving  the  contrary  upon  the  challenger.  But,  although 
it  may  be  neglected  to  mention  in  the  deed  that  it  is  holograph,  that 
may  be  proved  aliunde  comparatione  literarum  or  otherwise ;  and 
prima  facie  evidence  that  the  body  is  in  the  same  handwriting  as  the 
signature,  will  suffice  to  throw  the  onusprobandi  upon  the  party  chal- 
lenging ;  Turnbull  v.  Doods,  29th  February  1844.  In  the  challenge 
of  a  holograph  writing,  the  evidence  of  witnesses  who  saw  the  deed 
written  and  subscribed,  although  not  inserted  as  instrumentary  wit- 
nesses, is  full  probation,  prevailing  against  all  contrary  presumption  ; 
but  when  the  proof  of  holograph  is  by  comparison  of  writings,  or  by 
the  evidence  of  witnesses  who  know  the  handwriting,  such  proof  may 
be  more  easily  controverted  by  other  evidence ;  Rentown  v.  Earl  of 
Leven,  11th  July  1662.  A  holograph  writing  stands  secure  upon  its 
own  privilege  as  written  by  the  grantor ;  and,  therefore,  even  al- 
though it  be  subscribed  before  witnesses,  it  will  form  no  ground  of 
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reduction  to  allege  that  the  witnesses  neither  saw  the  party  sign,       Past  I. 
nor  heard  him  acknowledge  his  subscription.  It  was  so  found  in  Yeats,  chamto  II 
V.  Yeat^  Trustees,  6th  July  1833.  ii  s.  916. 

Although  a  hologi».ph  writing  is  allowed  by  its  own  contents  to  Holograph 
create  the  presumption  that  it  is  truly  holograph,  the  same  privilege  ^J^^^^  hot 
is  not  extended  to  its  statement  with  respect  to  its  own  date ;  and  it  prove  their 
is  a  fixed  principle  in  our  law,  that  no  holograph  writing  without  ^"^^  »^tb«- 
witnesses  can  prove  its  own  data     The  ground  of  this  doctrine  is, 
that  parties  may  antedate  their  deeds,  and  by  doing  so  affect  the 
interests  of  others  in  a  manner  which  would  not  ensue  if  the  writing 
bore  its  true  date.     Hence  it  follows  that,  whenever  the  effect  of  a 
holograph  deed  depends  upon  its  date,  it  will  be  held  to  be  of  the 
date  least  favourable  to  its  own  validity,  whatever  date  it  may  profess 
to  bear,  if  the  fact  of  its  date  rests  upon  the  evidence  of  itself  alone, 
and  is  not  supported  by  other  adminicles  of  proof     The  result  of  this 
principle  in  controlling  the  effect  of  holograph  writings  is  very  im- 
portant, and  is  variously  exhibited,  according  to  the  interests  of 
the  different  parties  with  which  holograph  writings  are  brought  into 
competition.     These  are  deserving  of  careful  attention.    Thus — 

(1.)  The  holograph  obligation  of  a  married  woman,  of  which  the 
date  is  not  proved  by  extrinsic  evidence,  is  of  no  effect  in  subjecting 
])er  husband  to  liability  for  the  debt,  and,  in  a  question  with  the  hus* 
band,  will  be  presumed  to  have  been  granted  after  marriage  ;  Temple  M,  12490. 
v.  Lady  WkUinghame,  20th  January  1636. 

(2.)  A  holograph  settlement  of  heritage,  not  tested,  and  not  proved 
to  have  existed  sixty  days  before  the  maker's  death,  will,  in  a  question 
with  the  heir,  be  presumed,  whatever  date  appears  upon  its  face,  to 
have  been  executed  within  that  period,  and  will,  therefore,  be  reducible 
upon  the  head  of  deathbed  ;  Dows  v.  DoWy  24th  June  1681.  M.  11477. 

(3.)  Where  the  competition  is  with  a  creditor  who  has  used  inhibi- 
tion, a  holograph  writing  dependent  solely  upon  itself  for  evidence  of 
its  date  will  be  presumed,  whatever  it  may  bear  to  the  contrary,  to 
have  been  granted  of  a  date  posterior  to  the  inhibition  ;  Braidie  v.  m.  12275. 
Ladrd  of  Faimie,  21st  June  1665.     Upon  the  same  principle  it  was 
formerly  held  that,  in  competition  with  an  arresting  creditor,  a  holo- 
graph acknowledgment  of  intimation  would  not  be  received  as  evi- 
dence per  se  of  the  priority  of  the  intimation,  and  that,  therefore, 
if  it  was  not  supported  aliunde,  the  arrester  would  be  preferred  ; 
Hart  of  Selkirk  v.  Gray,  22d  July  1708.     This  doctrine,  however,  was  m.  4463. 
afterwards  departed  from  on  the  ground  of  universal  usage ;  and  in 
Newton  Jk  Co.  v.  CoUogan  <k  Co,,  23d  November  1785,  a  holograph  M.  850. 
acknowledgment  of  intimation  was  sustained  as  proving  its  own 
data  / 

The  general  principle  is  well  illustrated  in  the  case  of  Winton  v.  9  S.  662. 
Gibson  A  Winton,  1st  June  1831,  where  a  letter,  produced  to  prove 
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;  Part  L  the  purpose  for  which  a  bill  was  granted,  was  not  admitted  as  evi- 
Calrm  II.  dence,  as  it  wanted  the  part  of  the  sheet  containing  the  address,  and 
had  no  post  mark  or  other  adminicle  to  verify  its  date.  In  order, 
therefore,  that  a  holograph  deed  may  receive  the  effect,  to  which  it  is 
entitled  if  established  to  have  been  executed  of  the  date  it  bears, 
that  date  must  bo  instructed  by  evidence  external  to  itself ;  and  the 
proof  must  be  pregnant — that  is,  full  and  unexceptionable,  wherever 
there  is  room  for  the  suspicion  of  fraud. 

8uB8CRipnoir        The  general  rule,  which  requires  subscription  as  a  necessaiy  so- 

opHoix)gkaph  lemnity  in  the  execution  of  deeds,  applies  also  to  holograph  writings, 

and,  if  these  are  not  subscribed,  it  will  be  presumed  that  the  party's 
intention  was  altered  or  not  completed.  In  peculiar  circumstances, 
however,  and  where  there  is  reason  to  presume  that  the  writing  is 
complete  without  subscription,  the  absence  of  subscription  will  not 
prevent  its  receiving  effect ;  as  in  the  postscript  to  a  letter,  which  it 
is  not  usual  to  subscribe,  and  where  there  is  no  room  for  the  presump- 
tion of  incomplete  intention,  if  the  letter  is  sent.  Accordingly,  in 
two  old  cases,  unsigned  holograph  postscripts  were  held  binding ; 

M.  16965.         Wauchope  v.  Niddriey  11th  July  1662  ;  case  "  Anent  a  Postscript  to 

2Br.Supp.6l7.  "  o,  Letter*'  13th  February  1671.     It  has  been  decided  that  where  a 

bill  or  promissory  note  is  holograph,  and  contains  the  obligant's  name 
in  its  body,  but  not  his  subscription,  it  is  a  binding  document,  the 
name  being  (in  the  words  of  the  Report)  "  equal  to  a  subscription," 

M.  1442.  although  it  will  not  warrant  summary  diligence  ;  A.  v.  B.,  July  1 750; 

10  S.  174.        *^^d  '^^  *1^®  <5ase  of  Oillespie  v.  Donaldson's  Trustees^  22d  December 

1831,  a  party  having  in  his  deed  of  settlement  declared  that  all 
legacies  should  be  effectual  which  were  bequeathed  in  separate  writ- 
ings or  memoranda,  "  although  the  same  be  not  formally  executed, 
"  provided  the  same  express  my  will  and  intention,  and  are  written, 
"  dated,  and  signed  by  me,"  a  holograph  writing  not  subscribed  by 
the  testator,  but  containing  his  name  and  designation,  was  held  to  be 

7  D.  236.         in  law  a  signed  memorandum.     In  the  case  of  Robertson  v.  Ogilvie's 

Trustees,  20th  December  1844,  which  we  have  had  already  occasion 
to  cite,  an  opinion  was  given  from  the  Bench  that  erasures  in  sub- 
etantiaXibus  do  not  vitiate  a  holograph  deed,  if  it  be  proved  that  the 
writing  superinduced  is  holograph.* 

The  distinction  between  holograph  deeds  and  those  which  require 

13  S.  838.  ^^  solemnities  of  attestation  is  strikingly  illustrated  in  Miller  v. 
FarqtiharsaUy  29th  May  1835,  where  an  acknowledgment  subscribed 
by  three  parties  and  holograph  of  one  of  them,  was  found  to  be  inef- 
fectual against  one  of  the  subscribers  who  was  not  the  writer  of  it ; 
but  it  is  assumed  in  the  pleadings  and  in  the  Judges'  opinions,  that 

*  See  ttipra,  pp.  126,  127,  and  cases  of  OratU  v.  Stoddart^  and  Shepherd  v.  GranVs 
Tru»Ue$t  there  reA^ed  to. 
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the  document  afforded  an  undoubted  claim  against  the  subscriber  bj      PabtL 
whom  it  was  written.  Cha^  il 

In  treating  of  privileged  deeds,  Erskine  has  included  those  sub- ^|™*"™^«^' 
scribed  by  a  number  of  persons  members  of  a  corporate  body,  or  j^    ... ' 
even  by  a  number  of  private  persons,  the  parties  being  presumed,  he 
says,  to  have  been  witnesses  to  each  other  ;  and,  in  support  of  this 
doctrine,  he  refers  to  the  cases  of  Forrest  v.  Veitch,  19th  July  1676,  M.  16970. 
and  Seabox  of  Qvieenaferry  v.  Stewart^  7th  January  1732.     But,  in  M.  16899. 
Lord  Corehouse's  note  in  the  case  of  Miller  above  cited,  it  is  explained  13  S.  838. 
that  neither  of  these  cases  can  be  regarded  as  an  authority  upon  this 
point ;  and  in  Bankin  v.  WiUiamson,  14th  February  1633,  the  plea  M.  16881. 
that  witnesses  were  unnecessary  to  a  writ  subscribed  by  four  persons, 
as  they  were  witnesses  to  each  other,  was  repelled  ;  and,  in  DvJce  o/U,  17033. 
Douglas  v.  LiUUgU's  Creditors,  23d  November  1 742,  the  same  argu- 
ment having  been  maintained  on  the  authority  of  Sir  George  Mac- 
kenzie's observation  on  the  Act  1579,  "  that  where  there  is  a  tripartite 
''  contract  subscribed  by  the  parties,  they  are  in  place  of  witnesses  to 
''  one  another  f  this  was  treated  by  the  Court  as  untenable,  since  no 
writing  bears  all  parties  to  be  at  the  same  time  present  at  subscribing. 
The  doctrine,  that  if  there  are  more  than  two  obligants  to  a  deed  they 
are  to  be  held  as  witnesses  to  each  other's  subscription,  was  expressly 
repudiated  in  the  case  of  Miller,  where  it  is  characterized  by  Lord 
CoREHOUSE  as  ''  ill  founded  and  pregnant  with  danger ;"  and,  although 
the  note  of  the  same  eminent  Judge  in  this  case  bears, ''  if  the  excep- 
*'  tion  is  to  be  admitted  at  all,  it  must  be  confined  to  the  case  put  by 
"  Mr.  Erskine,  of  a  deed  granted  by  a  corporate  body  or  a  numerous 
"  association ;"  yet  the  grounds  for  admitting  the  practice  even  to  that 
limited  extent  are  so  slight  as  to  make  it  incumbent  upon  the  prudent 
conveyancer  to  disregard  the  doctrine  entirely. 

The  expression  in  the  Act  1579,  cap.  80,  "  obligations  of  great  im-  Debdb  of  lbj- 
"  portance,"  has  been  fixed  by  uniform  practice  to  mean  writs  of  ■"  moment. 
which  the  subject-matter  exceeds  in  value  jPlOO  Scots  or  £S, 
6s.  8d.  sterling.  Where,  therefore,  the  value  does  not  exceed  that 
sum,  witnesses  are  not  requisite,  unless  it  be  to  be  annually  paid; 
for,  although  the  requirement  of  the  designation  of  the  writer  and 
witnesses  in  1681,  cap.  5,  applied  generally  to  all  deeds,  yet  in  prac- 
tice it  has  been  limited  to  those  which  are  of  importance  in  the  sense 
of  the  previous  statute,  and  has  never  altered  the  earlier  practice  in 
regard  to  inconsiderable  writings.  The  importance  of  a  deed  in  this 
matter  is  to  be  determined  by  a  consideration  of  the  debtor's  interest 
or  liability,  and  the  deed  will  be  reckoned  of  importance  if  the  sum 
exceed  wPlOO  Scots,  although  it  maybe  payable  to  several  parties 
whose  respective  shares  will  each  be  less  than  i?100 ;  Anderson  v.  M.  16836. 
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Part  I. 

CbaptebII. 
pRnrmBGED 

M.6a40. 


M.  16848. 


Tarbdt,  16th  January  1668.  In  this  case  a  bond  for  <f  300  Scots, 
divisible  equally  among  three  parties,  was  reduced  because  subscribed 
only  by  one  notary.  But  an  obligation  subscribed  by  one  notary, 
although  for  a  sum  exceeding  <f  100  Scots,  will  be  sustained,  provided 
the  creditor  restrict  his  demand  to  that  amount ;  Morton  v.  EUiot, 
22d  January  1630.  A  bond  ad  factum  prcestandum  is  indivisible, 
and  cannot  be  so  restricted;  but  a  claim  for  damages  under  such  a 
bond,  in  respect  of  non- performance,  is  divisible,  and  may  be  restricted 
so  as  to  validate  the  writing  to  the  extent  of  jPlOO  Scots  ;  Ferguson 
V.  Macpherson,  30th  June  1758. 


TsBTAMnnrAXT 
wsm,  HOW 

FAB  PRIYI- 
LBQBD. 

IiiBt  iii.  2,  23. 


M.  16849. 


M.  15952. 


11  D.  543. 


5  Wil.  &  Sh. 
App.  785. 

6  Sh.  864. 


Ors  Notabt 

AMD  TWO  Wns 

irnns  sufpi- 

CfUTIV  T»- 


Mr.  Erskine  says  that  "  testamentary  deeds  are  so  much  favoured, 
"  that  if  the  testator's  intention  appear  suflSciently,  they  are  sus- 
"  tained,  though  not  quite  formal,  especially  if  they  be  executed 
"  where  men  of  skill  in  business  cannot  be  had,"  This  doctrine,  how- 
ever, must  be  received  with  very  great  caution.  In  the  two  cases 
which  Mr.  Erskine  cites  in  support  of  it,  the  testaments  were  holo- 
graph. We  have  already  seen,  that  a  codicil  receives  no  effect,  if  it  be 
neither  holograph  nor  duly  attested ;  and  it  does  not  appear  that  a 
testamentary  deed  has  in  any  case  been  sustained,  where  it  was  not 
either  attested  by  witnesses,  or  holograph.  In  the  case  of  Farmers 
v.  Myles,  25th  June  1760,  a  testament  was  reduced,  the  witnesses  to 
the  notarial  execution  having  neither  heard  the  testatrix  authorize 
the  subscription,  nor  seen  her  touch  the  pen  ;  and  in  Grichton,  12th 
January  1802,  a  testamentary  deed,  not  holograph,  and  wanting  the 
name  of  the  writer  and  the  designation  of  the  witnesses,  was  found 
loeffectuaL  In  this  case  it  was  observed  from  the  Bench,  that  an 
improbative  writing  has  never  been  sustained  as  a  conveyance  of 
moveable  succession,  unless  there  has  been  a  penuria  peritorum,  as  in 
the  case  of  military  testaments  made  abroad.  I  am  not  aware,  however, 
that  any  case  is  reported  in  which  an  improbative  testament  was 
sustained.  In  RanJdne  v.  Reidy  7th  February  1849,  an  attempt  was 
made  to  support  a  codicil,  neither  tested  nor  holograph,  upon  the  plea 
of  favour  to  testamentary  writings.  But  that  argument  was  disre- 
garded, and  the  writing  found  ineffectual  An  improbative  writing 
may  form  part  of  a  settlement,  provided  it  is  referred  to  in  a  deed 
which  is  probative,  and  the  connexion  by  reference  clearly  made  out. 
This  was  the  ground  upon  which  an  improbative  letter  was  held  effec- 
tual by  the  House  of  Lords  in  Inglis  v.  Harper ^  18th  October  1831, 
reversing  the  judgment  of  the  Court  of  Session  in  Buchan  v.  Inglis^ 
27th  May  1828.  The  letter  was  referred  to  in  the  probative  deed  as 
of  the  same  date,  and  as  containing  instructions  to  the  executor. 

There  is  a  privilege,  however,  extended  to  testamentary  deeds  by 
the  concurring  authority  of  all  our  Institutional  Writers,  viz.,  that  in 
a  testament  of  moveables,  however  valuable,  by  a  party  unable  to 
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write,  execution  by  one  nolaiy  in  presence  of  two  witnesses  is  suffi-      P^btI. 
cient.     Some  doubt  was  unexpectedly  thrown  upon  this  doctrine  in  ca^^^  u 
the  case  of  QaUeUt/  v.  Macfarlane,  1st  August  1843,  where  the  Lord  g  d,  i, 
Jostice-Clerk  Hope  reserved,  at  a  Jury  trial,  for  the  determination  of 
tlie  Court,  whether  a  testament,  bequeathing  between  ^200  and 
^300,  could  by  the  Law  of  Scotland  be  validly  executed  by  only 
one  notary  and  two  witnesses,  instead  of  two  notaries  and  four  wit- 
nesses.    The  doctrine  is,  however,  expressly  laid  down  by  Stair,  by  iii,  8, 34, 
Erskine,  and  also  by  Mr.  Bell  in  his  Commentaries,  who  places  it  '"''"aoi  *'  *'' 
upon  the  ground  of  preventing  "  tlic  inconvenient  and  overwhelming  ' 
"  effect  of  the  presence  of  many  witnesses  in  the  last  hours  of  life  ;" 
and  in  Tait's  Law  of  Evidence  the  rule  is  stated  as  not  doubtful.    The  p.  to9. 
case  of  Bog  v.  Hej^m,  18th  January  1623,  is  a  decision  directly  h.  16960. 
supporting  the  validity  of  a  testament  so  executed  ;  and  Stoddart  v. 
Arldey,  18th  December  1799,  is  to  the  same  effecL  U.  1G857- 

Previous  to  the  Reformation,  it  was  usual  for  clergymen  to  be  Piubh  Hihi- 
notariea.     By  the  Statute  1584,  cap.  133,  clci^mcn  are  *J^cluded  ™??f"^" 
from  acting  as  notaries  in  any  matters,  "  the  making  of  testaments  I'miiuxTB. 
"  alone  excepted;"  and  Lord  Stair  thinks,  that  the  exemption  of  testa- 
ments from  the  rule  requiring  two  notaries  rests  upon  this  reason, 
that  ministers  are  ordinarily  with  sick  persons  at  their  death.    Tliis 
view,  which  connects  the  making  of  a  testament  by  a  minister  as 
notary,  with  the  pastoral  tie,  is  supported  by  a  decision  finding  that 
the  Act  does  not  give  a  universal  power  to  ministers  to  be  notaries 
in  testaments,  and  that  they  can  act  as  such  in  their  own  parishes 
only ;  Hepbam  v.  Laird  of  Wauchton,  31st  January  1606.     It  is  by  M.  16827. 
virtue  of  his  clerical  office  alone,  that  a  minister  is  a  notary  in  testa- 
ments.    His  execution  must  contain  the  essentials  of  a  valid  notarial 
execution ;  and,  therefore,  where  a  testament  signed  by  a  minister 
did  not  bear  to  have  been  so  subscribed  by  warrant  of  the  party,  it 
was  found  null ;   WiUiamson  v.  Urquliart,  23d  February  1 G8S.     But  M.  1G838. 
where  a  minister,  acting  in  this  capacity,  had  signed  the  name  of  the 
party  instead  of  his  own,  the  Court  allowed  the  testament  to  be  com- 
pleted by  the  addition  of  a  notarial  attestation  by  the  minister  after 
the  party's  death  ;  Trail  v.  Trail,  27tli  February  1805.  M.  15955. 

Receipts  and  discharges  to  tenants  for  their  rents  are,  on  account  JlEtEiiT*  to 
of  the  rusticity  of  tenants,  exempted  from  the  statutory  solemnities,    *^''**'™- 
and  sustained,  though  neither  holograph  nor  tested  ;  Schav)  v.  His  M.  16960. 
Tmants,  4th  July  1667  ;  Boyd  v.  Storie,  7th  November  1671  M.  i6908. 

The  grounds  upon  which  the   writings  necessary  in   conducting  Wiutikqs  m  n 
commercial  transactions  are  effectual,  although  not  executed  \tith  tileqed.   ' 
legal  formality,   are   clearly   stated   by  Mr.  Bell   in   his  Commen-  i.  3U. 
tariea.     It  would  be  injurious  to  commerce  to  require  formal  writings 
in  tmnsactioos  of  frequent  occurrence,  and  to  which  it  is  indispena- 
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mercatorid, 
coni*. 


M.  16963. 


Part  I.  ably  requisite  that  their  progress  should  be  rapid,  and  that  the  busi- 
Chaptbr  II.  ^®^  should  be  done  in  a  spirit  of  confidence.  Mercantile  writings 
WKiTsmre  ^^80  regulate  the  transactions  between  subjects  of  different  states, 
and  would  be  rendered  impracticable,  if  it  were  attempted  to  subject 
foreigners  to  a  compliance  with  the  peculiar  formalities  of  the  Muni- 
cipal Law  of  other  States.  The  writings  thvjs  privileged  are  generally 
those  employed  in,  or  which  have  a  direct  relation  to,  mercantile 
affairs  ;  such  as  orders  for  goods,  mandates,  offers  and  acceptances  in 
sales  of  goods,  writings  relating  to  the  carriage  of  goods,  bills,  pro- 
missory notes,  and  cheques  upon  bankers  ;  and  the  privilege  which 
such  writings  enjoy  is,  that  they  are  authentic  without  witnesses,  al- 
though not  holograph.  They  enjoy  also  this  privilege,  in  addition  to 
those  of  holograph  writings,  that  their  dates  do  not  require  to  be 
proved  by  extraneous  evidence.  Subscription  by  initials,  if  customary 
by  the  party,  is  binding  upon  him,  although  not  effectual  to  authorize 
summary  diligenca  The  following  are  examples  of  the  legal  effect 
given  to  improbative  letters  and  missives  in  re  mercatorid.  In  Ram- 
say and  Hay  v.  Pyronon,  12th  July  1632,  a  letter  from  one  merchant 
to  another,  acknowledging  payment  of  a  sum  of  money,  not  holograph, 
was  sustained  upon  evidence  merely  of  the  party's  subscription.  In 
Thomson  v.  Crichton,  11  th  January  1676,  a  commission  to  sell  goods, 
subscribed  by  initials,  was  sustained,  the  party  being  accustomed  so 
to  subscribe,  and  the  subscription  proved  by  adminicles.  In  Brebner, 
18th  January  1803,  a  letter  of  indemnity,  not  holograph,  and  not 
naming  the  writer  or  the  names  and  designations  of  the  witnesses,  was 
sustained  as  a  binding  obligation.  Here  it  will  be  useful  to  observe 
the  terms  of  this  letter  of  indemnity,  which  was  a  simple  voluntary 
undertaking,  containing  no  condition  upon  which  the  indemnity  should 
be  dependent ;  and  to  compare  this  case  with  that  of  Robertson  dk  Co. 
V.  OaUoway  and  Reid,  11th  December  182J,  in  which  also  an  impro- 
bative letter  of  indemnity  was  found  obligatory.  In  the  latter  case, 
however,  you  will  observe  from  the  terms  of  the  letter,  the  under- 
taking was  made  dependent  upon  the  condition,  that  a  certain  sum 
of  money  should  be  advanced  upon  the  day  it  was  written.  Here, 
therefore,  the  principle  of  rei  interventus  would  have  validated  the 
letter,  even  although  it  had  not  been  in  re  mercatorid  ;  while  the  case 
of  Brebner  contained  no  other  element  or  ground  of  privilege,  except- 
ing only  that  the  writing  was  in  re  mercatorid.  In  the  case  of  Pater- 
son  V.  Wright,  31st  January  1810,  an  attempt  was  made  to  draw  a 
distinction  in  a  letter  of  guarantee  between  its  application  to  past 
and  to  future  furnishings.  It  was  held  by  the  Lord  Ordinary  not  to 
be  a  letter  in  re  mercatorid,  in  so  far  as  regarded  furnishings  prior  to 
its  date,  but  to  be  a  sufficient  guarantee  for  the  subsequent  articles. 
This,  however,  was  altered  ;  and  it  was  observed  that  the  Law  of  Scot- 
land bends  to  the  lea  mercatoria  for  the  facility  of  commerce ;  that  a 
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letter  of  guarantee  Is  as  often  given  on  account  of  a  transaction       Piurr  I. 
finished,  as  on  account  of  future  furnishings ;  and  that  the  security  CHAPnEs  II 
of  the  debt  already  incurred  was  a  ground  of  credit  for  the  future  fur-  Trivileqkd 
nishingSy  which  were,  therefore,  to  be  held  as  made  on  the  faith  of  the  ^'«»i  com*. 
guarantee  for  past  transactions.     The  principle  of  rei  interventus, 
therefore,  came  in  support  of  the  document  here  also.   This  judgment 
was  affirmed  on  appeal,  4th  July  1815. 

We  have  only  further  to  refer  in  this  place  to  the  important  point  Fitted  akd 
of  fitting  and  discharging  accounts.     Where  such  accounts  are  in  re  ^J^^to!^ 
mercaioriiy  a  discharge  is  held  probative,  though  wanting  witnesses 
and  the  writer's  name ;  Leslie  v.  MiUers,  27th  January  1714.     But  a  M.  1697S. 
discharge,  in  order  to  be  so  protected,  must  be  in  re  mercatorid; 
and  if  the  account  be  not  in  relation  to  mercantile  matters,  the  dis- 
charge will  not  be  sustained  without  the  solemnities.     The  case  of 
Campbell  y.  Montgomery^  30th   May  1822,  where  a  discharge  was  IS.  446. 
supported,  although  alleged  to  be  improbative,  is  too  briefly  reported 
to  show  the  grounds  upon  which  that  objection  was  disregarded. 

We  shall  not  now  dwell  longer  upon  the  subject  of  mercantile  writ- 
ings. We  shall,  ere  long,  have  occasion  to  examine  the  subject  of 
bills  of  exchange  and  promissory  notes,  in  so  far  as  relates  to  the 
subject  of  conveyancing  in  connexion  with  these  writs,  and  any 
observations  with  respect  to  their  form  and  requisites  will  be  more 
conveniently  introduced  then. 

The  last  class  of  deeds,  to  which  we  shall  refer  as  receiving  legal  Fobeion  deeds, 
effect^  although  not  authenticated  according  to  the  statutory  formali-  ^^^^^  ^ 
ties,  is  that  of  Foreign  Deeds.  This  is  a  rule  founded  upon  the  law 
of  nations,  and  adopted  by  every  civilized  state  upon  a  principle 
styled  comikis  legum,  as  expressive  of  the  respect  due  by  one  state 
to  the  laws  of  another.  It  is  only  within  certain  limits,  however, 
that  this  rule  receives  effect ;  and  the  leading  principle  which  regu- 
lates its  application  is  this — that  deeds  executed  in  a  foreign  country 
affect  that  portion  of  the  maker's  property,  which  is  held  to  accom- 
pany his  domicile.  By  a  fiction  of  the  law,  all  a  man's  personal 
property  is  presumed  to  be  along  with  his  person,  and  under  the 
protection  and  control  of  the  state  where  he  resides.  It  is,  therefore, 
to  personal  contracts  and  obligations  made  in  a  foreign  country,  that 
the  privilege  is  extended ;  and,  if  these  be  executed  in  conformity 
with  the  law  of  the  country  in  which  they  are  made,  they  will  receive 
the'  same  effect,  in  so  far  as  that  is  competent,  as  if  they  had  been 
executed  in  Scotland,  and  completed  according  to  the  solemnities  of 
our  law.  An  example  of  this  is  presented  in  the  case  of  The  York  m.  4472. 
Building  Company,  31st  January  1783,  where  bonds  in  the  English 
form,  and  transferred  by  blank  indorsements,  being  objected  to  as 
defective  by  the  Law  of  Scotland,  the  objection  was  disregarded  by 
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Part  I.       the  Court ;  and  in  The  Great  Northern  Railway  Company  v.  Laing, 
Chapter  II.    24tli  June  1848,  a  mandate  autlienticated  by  a  seal,  as  required  in 

Priyilbgkd      England  where  it  was  executed,  was  held  valid.     The  principle  of 

DBBD6,  eont*,     camitas  legum  is  in  some  instances  allowed  to  operate,  so  as  to  regu- 

10  D.  1408.       j^^^  ^YiQ  contract  between  the  parties  according  to  the  lex  loci  con- 
tractus, even  although  the  terms  of  the  contract  sliould  be  incon- 

1  S.  89.  fiistent  with  the  statutory  law  of  this  country ;  thus,  in  Wilkinson 

V.  Monies,  28th  June  1821,  the  Court  gave  judgment  for  interest  at 
7  per  cent.,  being  the  rate  allowed  upon  open  accounts  by  the  laws 
of  South  Carolina,  although  the  highest  legal  rate  in  this  countiy 

3  S.  45.  was  5  per  cent.  ;  and  in  OiUow  and  Company  v.  Burgess,  21st  May 

1824,  a  claim  of  interest  which  would  have  been  sustained  by  the 
law  of  this  country,  was  disallowed,  the  law  of  England,  which  was 
the  locus  contra<>tuSy  permitting  no  interest  upon  book-accounts. 

FoREioHDEtos,      As  this  authority  given  to  deeds  executed  in  foreign  countries  is 

founded  upon  the  jurisdiction  derived  by  the  foreign  country  through 
the  person  of  the  grantor  over  his  personal  estate,  no  such  result  can 
follow  with  respect  to  his  heritable  estate,  which  is  immovable,  and 
remains  subject  to  the  law  of  the  country  in  which  it  is  situated 
The  heritable  estate  can  thus  be  eifectually  conveyed,  or  otherwise 
affected,  by  those  forms  alone,  which  have  been  sanctioned  by  the 
law  of  the  country  where  it  lies  ;  and  as  the  Law  of  Scotland,  besides 
requiring  the  statutory  solemnities  in  deeds  relating  to  heritable 
rights,  has  adopted  certain  rules,  according  to  which  alone  heritage 
can  be  transmitted,  it  follows  that  a  foreign  deed  not  executed 
according  to  those  solemnities  or  rules  can  have  no  effect  in  the 
conveyance  of  a  Scottish  heritable  estate ;  and  so  utterly  inept  and 
void  is  a  foreign  deed  for  this  purpose,  that  it  will  not  even  found  an 
action  against  the  grantor  of  it  to  oblige  him  to  grant  a  formal  dis- 

M.  4464.  position  ;  Hart  of  Dalkeith  v.  Book,  February  1729.     But  although  a 

foreign  deed  is  ineffectual  to  convey  heritable  property,  an  obligation 
to  convey  such  property  in  Scotland,  (which  is  of  the  nature  of  a  per- 
sonal contract,)  may  be  effectually  undertaken  in  a  deed  executed  ac- 

M.  4462.  cording  to  the  law  of  a  foreign  country ;  Cuninghame  v.  Lady  Semple, 

5th  July  1 706.  This  was  a  case  of  mutual  indentures,  executed  in 
England  between  two  brothers,  and  perfected  by  delivery,  in  which 
they  bound  themselves  that  the  survivor  should  succeed  to  the 
other's  estate.  These  indentures  the  Lords  found  a  sufficient  founda- 
tion to  reduce  a  disposition  granted  by  one  of  the  brothers,  contrary 
to  the  obligations  contained  in  them.  Where  a  deed  executed  in  the 
English  form  is  so  conceived  as  to  confer  upon  the  grantee  an 
interest  or  claim  according  to  the  law  of  Scotland,  that  claim  or 
interest  will  receive  effect,  although  it  would  not  be  available  against 
real  estate  in  England,  and  this  being  a  question  determinable  by 
the  law  of  this  country,  the  Court  will  not  inquire  wliat  effect  sucli 
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obligations  would  receive  against  heritage  in  England ;  Weir  v.  Laing,      Past  I. 
6tli  December  1821.  ^—^  ^i 

It  is  a  question  not  apparently  decided,  and  upon  which  opposite  i  s.  192. 
opinions  prevail,  whether  a  power  of  attorney  or  commission,  exe-  Forexovdejum, 
cuted  according  to  the  law  of  the  granter's  residence,  but  not  proba-  ^^^^^' 
tive  according  to  the  Law  of  Scotland,  be  a  sufficient  authority  to 
the  mandatory  to  execute  a  conveyance  of  lands.    By  some  it  is  held, 
that  the  faculty  to  convey  is  a  power  personal  to  the  granter,  and 
which  he  may  competently  depute  according  to  the  legal  forms  which 
regulate  his  personal  obligations ;  while  others  hold  that  this  being  in 
the  matter  of  the  title  of  a  Scottish  heritable  estate,  the  commission 
must  be  probative  according  to  the  law  of  this  country.     While  the 
point  remains  unsettled  by  a  clear  authority.  Conveyancers  will  no 
doubt  deem  it  prudent  to  act  upon  the  opinion  which  requires  the 
deed  to  be  unchallengeable  by  the  law  of  Scotland. 

In  order  that  a  deed,  executed  according  to  tho  laws  of  a  foreign  Naturb  or 
state,  may  receive  effect  in  Scotland,  its  nature  must  be  such  as  is  muot  bITagto- 
agreeable  to  the  law  of  Scotland — such,  that  if  a  similar  deed  were  able  to  law 
executed  in  strict  conformity  with  the  law  of  Scotland,  it  would,  ^'  *^' 

without    doubt,  receive  effect.     Therefore,  a  testament    executed  Ewglbhteota- 
according  to  the  law  of  England,  and  which,  by  the  law  of  that  JI^^^Scc^ 
country,  would  be  effectual  to  convey  lands  in  England,  will  receive  heritaqb. 
no  such  effect  in  Scotland,  the  law  of  which  holds  null  any  settle- 
ment of  heritage  by  a  testament,  although  executed  agreeably  to  its 
own  forms.    Therefore,  in  Melrril  v.  Drummond,  3d  July  1634,  a  M.  4483. 
Scottish  heritable  bond  was  found  not  legally  conveyed  by  an  English 
testament;  and  in  Crawfurds  v.  Crawfurd,  14th  January  1774,  tho  M. 4486. 
same  was  found  with  respect  to  a  testament  made  in  Holland.     But 
where  the  Scottish  heritable  estate  is  conveyed  by  a  formal  disposi- 
tion, duly  executed  according  to  the  law  of  Scotland,  and  referring 
to  a  foreign  will  made,  or  to  be  made,  for  the  purposes  to  which  such 
estate  is  to  be  applied,  such  a  disposition  and  will  taken  together 
will  form  an  effectual  settlement ;  Ker  v.  Kers  Trustees,  24th  Fe-  ^  ®'  ^^• 
bruary  1829;  Cameron  v.  Mackie,  &c.,  {Dick's  Trustees)  19  th  May  9S.  601. 
1831,  affirmed  29th  August  1833.     It  also  follows  from  the  principle  ^Wil.  &SI1. 
that  a  foreign  deed  must  be  such  that  a  deed  of  the  same  nature 
would  receive  effect  in  Scotland,   that  a  nuncupative  testament, 
although  made  formally,  and  binding  according  to  the  law  of  the 
country  where  it  is  made,  will  receive  no  effect  in  Scotland,  where 
nuncupative  testaments  are  rejected,  in  so  far  as  they  exceed  the 
sum  of  «f  iOO  Scots. 

In  order  that  a  foreign  deed  may  receive  effect  in  this  country,  it  FoREinw  dbed 
is  an  implied  condition  that  it  be  valid  according  to  the  law  of  the  aocobdiho^to* 
country  where  it  was  made.     In  the  words  of  Lord  Ellenborouqh  : —  i^w  of  cou»- 

«  *         .      TBY  ^ITBERK  IT 

"  A  contract  must  be  available  by  the  law  of  the  place  where  it  is  ^^  ,4^,^ 


142 


LECTURES  ON  CONYEYANCINa. 


PabtI. 

Chapter  II. 

Jannan  and 
Bythewood's 
**  OoDTeyaiic- 
"  ing,"  I.  782. 


U  D. 217. 

EviDEHOe  OP 
ADTUBN  TICIT  X 
or  FORBIOM 
DOCUUBim. 


15  D.  123. 


"  entered  into,  or  it  is  void  all  the  world  over/'  When  a  question 
arises  with  regard  to  the  validity  or  import  of  a  foreign  deed,  which 
falls  to  be  determined  according  to  the  law  of  the  country  where  the 
deed  was  made,  the  law  of  that  country  is  ascertained  by  obtaining 
the  opinion  of  eminent  lawyers.  In  Mr.  Erskine's  time  it  appears 
that  the  opinion  of  the  judges  in  foreign  countries  was  procured  in 
such  cases.  By  the  modem  practice,  a  case  is  laid  before  eminent 
counsel,  and  their  answer  is  held  to  fix  the  foreign  law.  The  law  of 
the  foreign  country  is  regarded  as  matter  of  fact  to  be  ascertained  in 
the  manner  mentioned.  But  it  must  be  truly  a  point  of  law  proper 
to  the  foreign  country  that  is  resolved  in  this  manner.  A  foreign 
lawyer  having  given  the  construction  of  a  will  upon  questions  sub- 
mitted to  him,  and  having  subsequently,  upon  a  further  question  put 
by  the  Scotch  judge,  answered  that  the  construction  was  not  dependent 
upon  the  foreign  law,  or  upon  its  technical  rules,  but  to  be  dealt 
with  according  to  the  plain  interpretation  of  the  words,  and  that  the 
Judge  of  any  court,  conversant  with  the  language,  was  entitled  and 
bound  to  give  his  judgment  according  to  his  own  understanding  of 
the  words  used — the  construction  was  held  not  to  be  matter  of  foreign 
law,  and  the  Court  not  bound,  therefore,  by  the  opinion  returned ; 
Thomsons  Trustees  v.  Alexander^  18th  December  1851. 

As  a  general  rule,  in  order  to  be  received  in  our  Courts,  foreign 
documents  require  to  be  authenticated  by  a  notary  public,  or  British 
consul,  or  the  mayor  of  the  town.  English  letters  of  administration, 
being  familiarly  known  in  Scotland,  are  admitted  without  authentica- 
tion ;  Dishrow  v.  Mackintosh,  27th  November  1852. 
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CHAPTER    in. 

THE    GENERAL    STRUCTITRE    OF    DEEDS — 'THE    CLAUSES    COMMON    TO    MOST 
DEEDS THE  NATURE  OF  WARRANDICE — REGISTRATION  OF  DEED& 

In  the  first  part  of  our  subject,  which  related  to  the  things  requiring 
to  be  observed  in  all  deeds,  we  have  now  examined  two  subordinate 
heads — the  first  relating  to  the  preliminary  conditions  of  capacity  in 
the  parties,  capability  of  conveyance  in  the  subject  matter,  and  con- 
sent in  the  granter ;  the  second  embracing  the  statutory  solemnities 
of  deeds,  with  a  notice  of  the  instruments  enjoying  the  privilege  of 
exemption  from  these  solemnities.  We  now  proceed  with  the  third 
head  of  the  first  part,  in  which,  agreeably  to  our  plan,  we  are  to 
examine  the  general  structure  of  a  deed,  and  the  clauses  which  are 
common  to  most  deeds. 

That  portion  of  a  deed  which  expresses  compliance,  and  in  itself  Testihg- 
complies,  with  the  statutory  solemnities,  and  which,  on  account  of  its  Smmoh^to  aix 
function  as  a  witness  to  the  strict  observance  of  these  solemnities,  is  dmds. 
called  the  testing-clause,  is  in  reality  the  only  part  which  is  common 
to  all  deeds.  Each  class  of  instruments  has,  no  doubt,  its  own  peculiar 
array  of  clauses,  or,  as  Blackstone  terms  them,  "  orderly  parts ;"  and 
of  these  clauses  or  orderly  parts  some  are  common  to  various  classes ; 
but  the  testing-clause  alone  is  that  which  none  of  them  can  dispense 
with,  and  which  gives  to  every  instrument  the  character  of  a  solemn 
deed.  In  the  large  space,  therefore,  which  we  have  given  to  the 
consideration  of  the  solemnities  of  execution,  and  of  the  mode  in 
which  they  require  to  be  expressed  and  exhibited  in  the  testing- 
clause,  a  broad  foundation  has  been  laid  which,  it  will  afterwards 
appear,  serves  with  but  few  exceptions  for  everjr  part  of  the  subject 
At  the  same  time  there  are  some  other  things  essential  to  all  deeds, 
and  a  few  clauses  common  to  many,  and  it  will  be  useful  and  con* 
venient  to  bestow  a  short  attention  upon  these  at  this  point. 

1.  The  Name  and  Designation  of  ike  Granter  of  tiie  Deed, — These  Name  ako 
must  be  accurately  set  forth.    This  is  usually  done  at  the  commence-  ^roiuii™^ 
ment    But  it  is  not  essential  that  the  grantor's  name  and  designation 
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Pabt  I.  occupy  that  place.  In  some  cases  it  is  convenient,  and  even  ncces- 
Chapteb  III,  ^^^y  *^*t  ^^  ^^  otherwise — as  in  deeds  of  accession  by  creditors,  and 
other  deeds  to  bo  subscribed  by  parties  not  known  when  the  deed  is 
prepared,  and  in  which  it  is  convenient  and  safe  to  avoid  the  repeti- 
tion of  many  names.  Such  writings  begin  with  the  general  "  We*' 
or,  in  the  third  person,  "  The  parties^'*  and  they  refer  to  the  testing- 
clause  for  a  specification  of  the  names  and  designations  of  the  grantors. 
In  whatever  part  of  the  deed,  however,  the  grantor  is  named,  his 
name  must  be  correct,  and  he  must  bo  so  designated  by  his  profes- 
sion, or  residence,  or  other  certain  description,  as  to  distinguish  him 
from  all  other  persons.  This  is  the  criterion  of  the  sufficiency  of  a 
designation,  viz.,  that  it  so  marks  out  the  party  that  there  can  be  no 
doubt  of  his  identity  ;  and  an  instance  of  it  is  presented  in  Dickson 
Jk  Heriot  v.  Logan,  22d  December  1 710,  where  a  contract  of  marriage, 
which  bore  to  be  written  by  the  said  Mr.  John  Dickson  (the  husband) 
was  sustained,  although  he  was  not  otherwise  designed  therein  than 
in  the  usual  expression  that  the  parties  contractors  accepted  of  each 
other  as  their  lawful  "  future  spouses."  We  have  already  seen  in  a 
testamentary  writing  the  designation  of  the  grantor  supplied  by  con- 
struction from  his  relationship  to  parties  named  in  the  writ.  Con- 
tracts of  marriage  and  testaments,  however,  are  favourably  regarded ; 
and  these  decisions  shew  that  this  is  a  point  to  be  carefully  attended 
to,  and  that  no  room  for  dubiety  ought  to  be  left.  I  have  not  met 
with  any  case  of  an  error  in  the  grantor's  name.  In  treating  of  the 
designation  of  witnesses  we  have  found  that  a  misnomer  of  a  witness 
is  fatal,  although  there  may  be  no  doubt  as  to  the  person  ;  and  under 
the  title  Falsa  Dbmonstratio  in  the  Dictionary,  you  will  find  several 
examples  of  estates  ineffbctually  attached,  owing  to  errors  in  the  names 
of  attainted  parties.  These  cases  also  illustrate  the  distinction  be- 
tween a  designation  on  the  one  hand,  which,  although  meagre,  yet 
distinguishes  the  person,  and  is,  therefore,  held  sufficient,  and  positive 
error  on  the  other  hand,  which  vitiates,  although  there  may  be  no 
room  for  doubt  as  to  the  individual.  Thus,  Lord  Forbes  of  Pitsligo 
was  attainted  by  Act  of  Parliament  by  the  name  of  Alexander  Lord 
Pitsligo,  and  he  claimed  his  estate  notwithstanding,  on  the  plea  that 
the  attainder  could  not  affect  him,  since  it  did  not  mention  him  by 
his  true  title  of  Lord  Forbes  of  Pitsligo.  The  Court  of  Session  sus- 
tained the  claim,  but  the  decision  was  reversed  by  the  House  of  Lords, 
on  the  grounds  that,  although  in  the  patent  of  nobility  the  title  was 
Lord  Forbes  of  Pitsligo,  yet  the  claimant  and  his  ancestors  had  sub- 
scribed deeds  and  other  instruments,  sometimes  by  the  name  or  stylo 
of  Forbes  of  Pitsligo  and  sometimes  simply  Pitdigo — that  they 
had  been  described  in  legal  proceedings  in  both  ways — that  they  had 
been  entered  on  the  rolls  of  Parliament,  and  been  described  in  Acts 
of  Parliament  by  the  style  of  Lord  Pitdigo — and  that  it  was  not 
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alleged  that  any  one  else  was  called  by  that  title.     This  case  is  re-       ^^^^  ^ 
ported  under  the  name  of  Dickie  v.  The  King's  Advocate,  16th  Novem-  Chaptwi  IIL 
ber  1 749.     On  the  other  hand,  the  attainder  was  found  ineffectual  in  M.  4165. 
Macdonald  v.  The  King's  Advocate^  21st  December  1751,  the  Chris-  M.  4162. 
tian  name  of  the  party  having  been  inserted  in  the  Act  as  Donald 
instead  of  Ronald.     The  circumstances  under  which  these  decisions 
were  pronounced  were,  no  doubt,  such  as  to  prevent  the  deduc- 
tion from  them  with  certainty  of  fixed  rules  on  the  point  to  which 
we  now  refer.     But  it  cannot  be  without  its  use  to  observe  the  im- 
portant distinction  observed  in  the  disposal  of  cases  decided  under 
the  same  general  circumstances.     The  designation  of  a  party  as  an 
officer  in  the  army  or  navy  is  sufficient  without  his  residence  ;  Oor-  14D.114. 
don  V.  H.  R,  H,  Prince  AJhert,  28th  November  1851.     And,  where 
there  was  an  error  in  a  widow's  maiden  name,  but  her  residence  and  the 
name  of  her  deceased  husband  were  correct,  the  error  was  disregarded 
upon  the  rule  consttxt  de  persond  ;  Muir  v.  Hood,  10th  July  1845.       7  D.  1009. 

If  the  grantor  executes  the  deed  in  a  particular  character,  as  tutor  Name  ahd  db- 
or  curator  for  a  minor,  or  as  factor,  trustee,  or  otherwise,  that  charac-  o,!J^^«''<^^. 
ter  ought  to  be  added  immediately  after  his  designation  ;  and  when 
the  deed  is  granted  with  the  consent  of  another,  the  name  and  desig- 
nation of  the  consenter  are  to  be  set  forth,  and  a  statement  given 
expressive  of  the  interest  in  relation  to  which  the  consent  is  given. 
These  points  will  be  fully  and  particularly  illustrated  when  we  come 
to  examine  the  details  of  particular  deeds. 

The  foregoing  observations  relate  to  deeds.  In  such  writs  as  are 
the  grounds  of  diligence,  or  the  commencement  of  a  process  in  which 
decree  is  to  follow,  the  name  and  designation  must  be  correct ;  but 
an  error  in  the  course  of  procedure,  a^  in  a  reclaiming  note,  is  less 
material,  and  may  be  corrected  ;  Mackenzie  v.  Cameron,  20th  May  16  D.  664. 
1853. 

When  a  party  has  occasion  for  any  cause  to  change  his  name,  it  is 
not  unusual  to  apply  to  the  Court  of  Session  for  authority.    But  there 
is  no  need  of  judicial  authority  to  entitle  a  man  in  Scotland  to  change 
his  name  ;   Young,  14th  January  1835  ;  Kinloch  v.  Lourie,  13th  De-  Jg^.m'. 
cember  1853. 

2.  The  Cause  of  Granting, — After  the  grantor's  name  and  desig-  Consideration, 
nation,  there  is  generally  inserted  the  cause  of  granting,  which  is  oLSmjro.^' 
teclinically  called  the  consideration,  i.  e.,  the  price,  or  loan,  or  other 
reason,  in  consideration  of  which  the  deed  is  granted.  Strictly  speak* 
ing,  it  is  not  in  every  case  necessary  to  express  the  consideration,  but 
it  is  indispensable  to  do  so  in  some  cases,  as  in  apprentice  deeds,  and 
deeds  of  conveyance  and  sale,  in  which  the  Stamp  Acts  require  the 
consideration  to  be  truly  set  forth ;  and  it  is  almost  without  exception 
always  advisable  to  mention  the  cause  of  granting,  not  only  that  the 
deed  may  be  impressed  with  the  character  of  fulness  and  authentir 

10 


TOU« — BATIOX- 
AL — OJOBOUS. 


146  LEOTUBES  ON  CONYETANOINO. 

Past  I.  citj,  but  in  order  to  shew  also  its  true  legal  effects,  which  in  some 
Chaftee  III.  r^sp^cts,  and  particularly,  as  we  shall  presently  see,  with  regard  to 
the  warrandice  implied  by  the  terms  of  the  transaction,  are  dependent 
upon  the  nature  of  the  consideration* 
Dbbm  gsatui-  When  the  cause  of  granting  is  love  or  regard,  as  in  voluntary  pro- 
visions to  relatives  or  others,  the  deed  is  said  to  be  gratuitous  or 
lucrative, — ^lucrative,  that  is,  with  respect  to  the  grantee,  to  whom  it 
is  gain,  as  he  has  given  nothing  for  it.  A  deed  granted,  because  the 
party  sees  it  to  be  right,  although  enjoined  by  no  law  or  obligation, 
18,  with  reference  to  the  cause  of  granting,  termed  rational,  A  deed 
granted  for  a  price  or  other  consideration,  as  in  sales,  loans,  contracts 
of  marriage,  &c.,  is  said  to  be  onerous.  When  no  consideration  is 
stated,  the  deed  is  presumed  to  be  gratuitous ;  and,  on  the  other 
hand,  the  bare  statement  of  a  consideration  will  not  be  received  as 
evidence  that  a  deed  is  truly  onerous  where  the  circumstances  are 
suspicious,  as  in  writings  granted  on  the  eve  of  bankruptcy  in  defraud 
of  creditors.  Of  this  examples  are  given  in  notes  5  and  6  on  page 
189  of  the  second  volume  of  Bell's  Commentaries,  from  two  unre- 
ported cases.  In  one  of  these,  the  statement  of  the  price  in  the  deed 
was  supported  by  evidence  that  the  money  had  been  counted  over  and 
paid ;  but  the  Court  required  evidence  that  it  was  not  a  sham  but  a 
real  bond  fide  payment.  In  the  other  case,  a  bill  was  produced  as 
evidence  of  the  debt,  but  being  inter  conjunctoe  it  was  held  necessary 
to  prove  it  otherwisa 
Cause  of  ^®  cause  of  granting  is  frequently  involved  in  a  series  of  transac- 

M^^jTwo»  tions,  complicated  it  may  be,  and  which  cannot  be  perspicuously  ex- 
hibited without  a  careful  and  articulate  recital  This  must  of  course 
vary  according  to  the  circumstances ;  and  it  is  here  that  a  Convey- 
ancer will  mainly  reap  benefit  from  his  general  education.  His  know- 
ledge of  language  and  of  the  precise  import  of  terms — the  skill,  ac- 
quired by  study  and  confirmed  by  practice,  in  the  art  of  composition, 
together  with  logical  discrimination — these  will  all  be  efficient  aids 
in  enabling  him  to  give  a  lucid  narrative,  free  from  terms  of  obscurity, 
and  so  constructed  as  to  make  all  clear,  and  yet  give  prominence  to 
what  is  chiefly  important.  Prolixity,  and  the  introduction  of  unne- 
cessary matter,  should  be  carefully  avoided,  and  brevity  and  concise- 
ness studied,  in  as  far  as  consistent  with  the  distinct  expression  of 
everything  essential.  It  is  scarcely  necessary  to  add,  that  rigid  ac- 
curacy of  statement  is  indispensable,  and  that  the  least  variance  with 
truth,  either  directly  or  by  equivocation,  will  be  fatal  The  law,  en- 
forced by  the  interests  of  men,  is  too  clear-sighted  an  interpreter  to 
be  deceived  by  that  which,  although  literally  true,  is  essentially  false. 
It  acts  upon  the  maxim,  "  Qui  hosret  in  literd,  han^  in  cortice  ;"  and 
is  not  content  with  going  only  skin-deep  into  the  subject  of  examina- 
tion,  but  lays  bare  and  open  the  inmost  discoverable  parts  of  the  true 
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matter.  Deeds  of  a  tortuous  character  are  most  likely  to  occur  in  Pa«t  L 
matters  involving  the  interests  of  a  third  party  not  cognisant  of  the  Chjlfitui  IIL 
transaction,  and  in  which  the  truth  must  be  violated,  tampered  with, 
equivocated  or  concealed,  in  order  to  attain  the  end  in  view.  The 
first  appearance  of  such  a  character  in  a  transaction  is  of  course  the 
signal  for  withdrawing  from  it  to  the  practitioner  who  respects  him- 
self and  his  profession. 

3.  The  Act  of  the  Oranter. — The  next  part  of  the  deed  is  that  The  act  of  ths 
which  contains  the  act  of  the  Grantor — as  his  obligation  in  a  bond,  ***^"^"* 
or  his  conveyance  in  a  disposition.  This  must  be  clearly  expressed, 
and  it  must  contain  everything  that  is  necessary  distinctly  to  define 
the  subject  of  the  deed,  as  the  precise  nature  and  extent  of  the  obli- 
gation, or  of  the  thing  conveyed.  Ambiguity  or  insufficiency  of 
expression  here  may  be  productive  of  very  serious  consequences,  and 
there  will  be  enough  to  regret,  although  the  irritation  and  expense 
of  a  law-suit  should  be  the  only  evil  result.  The  advantage  of 
explicitness  here  is  shewn  by  the  case  of  Fraser  v.  McDonald,  20th  i  S.  223. 
December  1821,  where  a  sum  assigned  was  described  first  as  «P1200 
of  the  capital  stock  of  the  Bank  of  Scotland,  and  afterwards  as  e£^1200 
sterling,  and  a  litigation  ensued  to  determine,  whether  the  thing 
assigned  was  so  much  stock,  or  so  much  money  sterling  payable  out 
of  that  stock.  A  striking  example  of  the  serious  effects  that  may 
result  from  imperfect  description  of  the  subject  conveyed,  is  afforded 
by  Livingstone  v.  Clark,  31st  May  1821.  Here  a  party  possessing  i  S.  44. 
two  contiguous  properties,  held  by  separate  titles  of  different  superiors, 
built  a  dike  cutting  off  300  acres  from  the  one,  and  adding  them  to 
the  other.  He  then  sold  the  property  to  which  the  acres  had  been 
added,  declaring  the  dike  to  be  the  boimdary  ;  and  he  afterwards  sold 
the  other  property  described  as  in  the  titles,  and  without  mention  of 
the  300  acres  or  of  the  dike.  In  a  question  between  the  purchasers, 
it  was  held  that  the  feudal  title  to  the  300  acres  was  in  the  second 
purchaser.  These  cases  sufficiently  illustrate  the  general  point  which 
I  desire  to  explain  at  present,  viz.,  the  necessity  of  a  correct  definition 
of  the  thing  undertaken  or  conveyed. 

The  clause  or  part  containing  the  act  of  the  grantor,  contains  also  Name  ahdde- 
the  name  of  the  grantee — the  person  in  whose  favour  the  deed  is  orastu. 


made ;  and  his  designation  will  either  be  inserted  here  or  ascertained 
by  reference  to  a  previous  part  The  name  and  designation  of  the 
grantee  is  an  essential  requisite.  We  have  already  seen  the  dis- 
astrous consequences  of  vitiation  in  part  of  the  name  of  a  disponee 
in  the  case  of  Redder,  where  the  deed  was  reduced,  although  the  wpra,  p.  I2e. 
name  was  inserted  entire  in  the  testing  clause ;  and  similar  conse- 
quences resulting  from  vitiation  in  the  designation  of  the  first  heir- 
substitute  under  an  entail  in  the  case  of  Shepherd,  where  also  the 
deed  was  reduced,  and  at  a  distance  of  eighty  years  from  its  date. 
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Pabt  I.  4.  Clause  of  Warrandice, — The  next  point  proper  for  consideration 

Chapter  III.  here  is  the  subject  of  warrandice,  which  applies  to  all  deeds  of  con- 
L  Personal     veyance.    Warrandice  is  an  obligation  by  the  grantor  of  a  deed,  that 

the  subject  conveyed  shall  be  secure  and  effectual  to  the  grantee, 
and  that,  in  the  event  of  its  being  evicted  by  any  one  having  a  better 
title  than  is  conferred  upon  the  grantee,  the  granter  shall  make  it 
good  to  him.  This  obligation  is  either  implied  or  expressed — where 
not  expressed,  the  extent  of  the  warrandice,  i.e.,  the  degree  in  which 
the  granter  is  bound  to  make  up  or  warrant  the  matter  conveyed,  is 
regulated  by  fixed  rules  of  law,  which  impose  different  degrees  of 
liability  according  to  the  nature  of  the  subject.  The  rules  by  which 
implied  warrandice  is  regulated  are  the  following  : — 

(1.)  In  gratuitous  deeds,  the  warrandice  implied  is  merely  that  the 
granter  shall  not  afterwards  grant  any  deed  prejudicial  to  the  gift — 
with  this  qualification,  that  he  may,  notwithstanding,  grant  a  deed, 
which  he  was  previously  under  an  obligation  to  execute ;  for  a 
gratuitous  conveyance  transfers  the  subject  simply  as  the  granter 
possesses  it,  and  no  warrandice,  therefore,  is  implied  against  eitlier 
previous  deeds,  or  acts,  or  their  consequences.  The  distinguishing 
character  of  the  warrandice  of  gratuitous  deeds  then  is,  that  it 
secures  the  grantee  against  future  deeds  inconsistent  with  the  grant. 

(2.)  The  next  kind  of  warrandice  is  the  warrandice  of  transactions, 
as  it  is  called  by  Erskine — that  is,  where  the  deed  is  not  gratuit- 
ous, but  the  consideration  is  not  commensurate  with  the  subject 
conveyed,  being  the  result  of  compromise  or  arrangement.  In  such 
cases,  the  warrandice  is,  that  the  granter  has  done,  and  that  he  shall 
do,  no  act  inconsistent  with  the  grantee's  security.  It  differs  from 
the  warrandice  of  gratuitous  deeds,  inasmuch  as  it  applies  to  past  as 
well  as  to  future  deeds. 

(3.)  The  next  degree  of  warrandice  is  absolute,  or,  as  it  is  ex- 
pressed in  the  ordinary  style,  warrandice  against  all  mortal,  or 
against  all  deadly.  This  is  implied  in  all  sales  for  an  adequate 
price ;  and  the  import  of  it  is,  that  the  seller  warrants  the  title  to  be 
free  of  all  defects  prior  to  the  grant.  In  the  language  of  Stair, 
vendidit  imports  absolute  warrandice,  because  it  implies  that  an 
equivalent  price  was  paid. 

Warrandice  may  apply  to  the  quality  of  the  subject  contracted 
about — as  in  the  sale  of  a  horse,  where  an  adequate  price  imports 
implied  warrandice  against  unsoundness  and  vice,  and  in  a  lease,  of 
subjects  for  a  particular  purpose,  in  which  there  is  implied  warran- 
dice, not  only  that  the  possession  shall  be  secure,  but  that  the  subject 
shall  be  fit  for  the  purpose — for  instance,  that  a  dwelling-house  shall 
be  wind  and  water  tight ;  or  the  warrandice  may  relate  only  to  the 
security  of  the  possession  or  sufficiency  of  the  title.  The  latter  is 
the  warrandice  in  conveyances  of  lands  and  of  debts.     In  these, 
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therefore,  absolute  warrandice,  which  is  the  highest  personal  warran-      P^n  L 
dice,  infers  that  the  granter  is  to  guarantee  the  right  as  unquos-  Chaptkb  III. 
tionable.     So  in  a  sale  of  lands,  absolute  warrandice  is  warrandice  Warkasdici^ 
against  all  defects  of  title  and  means ;  "  I,  the  seller,  become  ab-  ^'*^^' 

solutely  bound,  that  this  conveyance  shall  secure  to  you,  the  })ur- 

chaser,  a  legal  right  to  the  lands  conveyed."  But  this  is  no  security 
against  any  damnum  fataley  whereby  the  subject  itself  may  perish  or 
be  deteriorated,  and  if  the  land  or  house  sold  is  destroyed  by  an 
earthquake  or  by  fire,  or  by  volcanic  eruption,  as  happened  to  Her- 
culaneum  and  Pompeii,  the  loss  is  to  the  purchaser,  who  buys  with 
all  such  risks,  and  has  no  recourse  against  the  granter  for  damage  of 
this  description,  on  the  ground  of  warrandice  implied  or  expressed. 

When  the  warrandice  of  a  deed  is  not  left  simply  to  the  deter-  Warrafdici 
mination  of  the  law,  but  is  expressed  in  the  writ,  its  import  and  "^^»"*^- 
extent  are  regulated  by  the  terms  used : — 

First,  There  may  be  a  general  obligation  upon  the  granter  to 
warrant  the  right,  without  specifying  to  what  extent ;  and  the  effect 
of  this  clause  is  simply  to  leave  the  matter  to  be  regulated  by  the 
legal  rules  in  the  same  way  as  if  there  had  been  no  warrandice 
expressed ;  for  general  warrandice  is  held  to  import  that  kind  which 
is  implied  in  the  nature  of  the  deed.  To  this  general  rule,  however, 
it  is  now  an  exception,  that  in  the  transference  of  lands  the  general 
terms,  "  I  grant  warrandice,''  import  absolute  warrandice,  whatever 
may  be  the  circumstances  of  the  transaction. 

Secondly,  When  the  warrandice  expressed  is  not  general,  but 
intended  specially  to  define  the  degree  of  the  granter's  obligation,  it 
will  be  either — 

(1.)  Simple,  which  is  the  warrandice  proper  to  gratuitous  deeds,  Simple  war- 
whereby  the  granter  conveys  all  right  he  has  to  the  subject,  and 
engages  that  he  shall  not  do  any  act  prejudicial  to  the  right.  This, 
we  have  seen,  is  no  protection  against  the  granter's  prior  deeds,  or 
against  future  deeds  granted  for  causes  antecedent  to  the  convey- 
ance ;  but  posterior  deeds  inconsistent  with  the  grantee's  right  are 
fraudulent 

(2.)  Or  the  warrandice  may  be  from  fact  and  deed — that  the  Warrahdicr 

FROM  FACT 

granter  has  not  done,  and  that  he  will  not  do,  anything  hurtful  to  ^^  dbrd. 
the  grantee's  security.  This  is  the  warrandice  implied  in  transac- 
tions, and  it  does  not  guarantee  the  subject  as  free  from  defects,  but 
only  that  it  shall  be  secure  from  all  past  or  subsequent  acts  of  the 
granter.  It  is  sometimes  so  expressed  as  to  secure  the  grantee  also 
against  the  acts  of  the  granter's  predecessors  or  authors.  This  is  the 
warrandice  generally  expressed  in  assignations  of  debts,  even  when 
the  full  amount  is  paid ;  but  in  this  instance,  as  we  shall  presently 
see,  it  includes,  or  is  not  exclusive  of,  a  higher  implied  warrandice 
applicable  to  such  transactions. 
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(3.)  The  highest  kind  of  personal  warrandice  is  that  which  is  called 
(Jbaoluis,  and  binds  the  granter  to  warrant  the  deed  at  all  hands  and 
against  all  mortal.  This  is  the  warrandice  proper  to  all  deeds  granted 
in  return  for  a  full  price  or  other  adequate  consideration ;  and  we 
have  seen  that  its  effect  is  not  to  guarantee  the  permanency  of  the 
subject  conveyed,  but  to  make  the  granter  responsible  that  no  title 
shall  appear,  which  will  prevail  against  that  conferred  upon  the 
grantee,  and  that  the  subject,  or  any  part  of  it,  shall  not,  therefore, 
be  evicted.  This  liability  arises  upon  eviction  by  reason  of  any 
defect  in  the  title,  whether  caused  by  the  acts  of  the  granter  and  of 
his  predecessors,  or  arising  from  any  other  cause.  But  it  is  only 
defect  in  the  tide  which  raises  the  liability,  and  no  warrandice  is 
incurred  by  inevitable  loss  arising  from  causes  independent  of  the 
titla  The  purchaser  takes  the  subject,  as  we  have  seen,  with  all  its 
inherent  natural  risks ;  and  so  deeply  is  this  principle  held  to  enter 
into  transactions,  that  warrandice  expressed  in  the  strongest  terms 
will  not  be  held  by  the  Court  to  embrace  the  case  of  damnum  fdtale. 
This  is  shewn  in  the  case  of  Dunipacey.  Lawrieston,  8th  March  1636, 
where  lands  being  warranted  as  worth  so  much  a  year,  no  liability 
was  held  to  be  incurred,  although  the  rental  sunk  below  the  amount 
specified,  the  decrease  having  been  occasioned  by  a  general  famine. 

We  have  already  adverted  to  the  warrandice  of  assignations  of  debts 
granted  in  consideration  of  full  payment,  which,  according  to  the 
ordinary  practice  and  expression,  is  from  fact  and  deed  done  or  to  be 
done.  The  implied  warrandice  in  this  class  of  transactions  is,  accord- 
ing to  Erskine,  dtbitum  snbesse — that  there  is  a  debt ;  but  this  docs 
not  import  that  the  granter  guarantees  the  solvency  of  the  debtor. 
According  to  the  ancient  practice  it  was  otherwise,  and  absolute  war- 
randice in  an  assignation  of  debts  was  held  to  import  that  the  debtor 
was  sufficient  and  responsible  ;  and,  in  case  the  money  could  not  be 
recovered  from  the  debtor,  the  assignor  was  liable  in  warrandice  to 
make  it  good.  This  is  distinctly  stated  in  FountainhaH's  report  of 
an  anonymous  case  of  date  13th  February  1671,  which  concludes: — 
"  But  now  of  late  the  Lords  have  foimd,  in  several  cases,  it"  (ie. 
absolute  warrandice  in  an  assignation)  "  signifies  no  more,  but  that 
**  no  other  body  has  a  better  right  to  that  sum  than  I  have,  and  con- 
"  sequently  you  who  are  my  assignee ;  and  that  it  is  a  true  debt"  A 
close  attention  to  the  nature  and  principle  of  warrandice  in  convey- 
ances of  lands  and  debts,  as  relating  to  the  title  and  not  to  the 
qualities  of  the  subject  warranted,  will  shew,  that  the  rule  latterly 
adopted  is  correct,  and  that  the  warrandice  of  assignations  as  thus 
regulated  is  precisely  similar  in  nature,  and  equal  in  extent,  to  the 
absolute  warrandice  of  sales  of  land.  The  latter  imports,  as  we  have 
seen,  that  the  title  is  unchallengeable, — that  by  virtue  of  it  the 
granter  shall  have  right  to  the  subject, — ^and  that  the  subject  shall 
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not  be  evicted  from  defect  in  the  title ;  but  it  does  not  import  that      ^^^  ^* 
the  subject  is  imperishable,  or  incapable  of  deterioration ;  and  as  the  CRAPm  III. 
warrandice  of  assignations  imports  that  there  is  a  debt,  and  that  the  Warsavdio^ 
assignee  shall  have  the  best  right  to  it,  this  warrandice  is  manifestly  ^^^'^' 
equivalent  to  the  absolute  warrandice  of  sales,  although  it  does  not 
imply  liability  through  the  debtor's  insolvency,  that  being  a  risk  not 
dependent  i>n  the  sufficiency  of  the  title,  but  inherent  in  the  nature 
of  the  subject.    Warrandice,  in  the  words  of  Lord  Stair  regarding 
infefitments  of  property,  relates  to  the  point  of  right,  and  not  to  the 
matter  of  fact ;  and  the  clear  perception  of  that  distinction  will  dis- 
embarrass the  subject  of  many  difficulties.     In  accordance  with  the 
principles  now  stated,  a  clause  of  absolute  warrandice  in  the  assigna- 
tion of  a  debt  has  repeatedly  been  found  not  to  imply  that  the  granter 
guarantees  the  solvency  of  the  debtor,  but  only  that  a  debt  exists,  and 
that  the  assignation  gives  a  good  title  to  it ;  Hay  v.  NicoUon,  16th  M.  16586. 
June  1664 ;  Barclay  v.  Lidded  24th  November  1671.    The  judgment  M.  16591. 
in  the  latter  case,  which  was  tried  with  great  care  and  deliberation, 
states  the  rule  explicitly,  it  being  there  found  that  a  clause  of  absolute 
warrandice  does  not  import  that  the  debtor  is  responsible  at  the  time 
of  the  assignation,  but  only  that  ddntum  vere  subest,  and  that  the 
bond,  decreet,  or  other  deed  assigned,  is  such  as  can  never  be  reduced, 
and  that  the  cedent  hath  the  undoubted  right  to  that  debt,  and  no 
other  person,  so  that  the  debtor  being  pursued  can  never  defend  in 
law.     The  same  decision  was  pronounced  in  Liddel  v.  Barclay,  12th  M.  16594. 
December  1671,  although  the  granter  in  this  case  warranted  the  sums 
transferred  to  be  "  good,  valid,  and  effectual,"'  these  words  being  held 
to  mean  only  that  the  sums  were  truly  due,  and  not  to  import  the 
solvency  of  the  debtor ;  and  the  rule  applies  even  although  there  be 
transferred  along  with  the  debt,  by  the  assignation  containing  absolute 
warrandice,  heritable  security  for  it  acquired  by  diligence.     It  was 
BO  found  in  the  cases  of  Fyfe  v.  White,  March  1683,  and  White  v.  Fyfe,  m.  16607. 
November  1683. 

Wlien  warrandice  is  not  left  to  be  regulated  by  the  operation  of  the  £xpbb88  wa»- 
law,  but  is  expressed  in  the  deed,  then  the  warrandice  will  be  of  the  ^^'ovmi*^ 
kind  expressed,  according  to  the  rule  that  express  warrandice  prevails  impliko. 
over  that  which  is  implied.     The  subjects  conveyed  by  gratuitous 
deeds,  therefore,  may  be  secured  by  higher  warrandice  than  simple, 
if  the  granter  think  fit     Of  this  we  have  an  example  in  the  gratui- 
tous disposition  by  a  husband  to  his  wife  of  the  liferent  of  his  heri- 
table estate,  which  he  had  burdened  with  £S500,     The  question 
arose,  whether  the  wife  was  entitled  to  the  full  liferent,  or  only  to  the 
balance  of  .the  rents  after  deducting  interest  of  the  debt.    It  was 
ruled,  on  the  authority  of  Erskine  and  of  the  case  of  Coventry  v.  imt.  iL  s.  27. 
Coventry,  8th  July  1834,  that  the  disposition  of  the  liferent  being  12  8. 895. 
accompanied  by  an  obligation  of  absolute  warrandice,  the  widow  was 
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Part  I.  entitled  to  the  full  liferent,  without  deduction  on  account  of  the  debt ; 
CiuLPin»IlI.  Strong  y.  Strong,  29th  January  1851.  On  the  other  hand,  if  the 
13  B.  548.  grantee  of  an  onerous  deed  is  satisfied  to  take  his  title  with  warran- 
Wariuhdioei    dice  from  fact  and  deed  only,  the  grantor's  liability  will  be  restricted 

accordingly,    notwithstanding  his  receipt  of   a  full  consideration. 
Therefore,  if  lands  are  sold  with  warrandice  from  fact  and  deed  only, 
and  eviction  ensues  upon  grounds  not  imputable  to  the  disponer,  he 
is  not  liable  in  warrandice,  nor  is  he  liable  to  repay  the  price,  for  the 
sale  was  a  sale  only  of  such  interest  as  he  had  in  the  lands.     It  was  so 
found  in  Craig  v.  Hopkin,  January  1732.     As  implied  warrandice  is 
excluded  by  what  is  written,  so  where  a  party  purchases  under  a  written 
contract  which  throws  the  risk  upon  himself,  he  abandons  all  claim  of 
warrandice,  and  limits  his  right  to  this,  that  the  granter  is  not  entitled 
to  make  any  subsequent  deed  inconsistent  with  the  grant.     Notwith- 
standing the  rule  that  express  warrandice  prevails  over  implied,  it  is 
settled  that  warrandice  from  fact  and  deed  in  an  assignation  of  a 
debt  does  not  exclude  the  implied  warrandice  debitum  subesse.    This 
was  found  in  a  case  to  which  we  have  already  had  occasion  to  refer, 
and  which  presents  a  very  striking  example  of  the  effect  of  the  im- 
plied warrandice  of  assignations  of  debt;  Ferrier  v.  Graham's  Trustees, 
16th  May  1828.     In  this  case  it  will  be  remembered,  that  bonds  had 
been  granted  for  money  lost  at  play,  assigned  by  the  holder,  and 
found  null  under  the  Statute  of  9th  Anne  against  gaming.     The 
assignation  contained  warrandice  by  the  granter  from  "  all  facts  and 
"  deeds  done  or  to  be  done  by  me  in  prejudice  hereof''    In  an  action 
against  the  granter,  it  was  found,  in  terms  of  the  Lord  Ordinary's 
judgment,  that  this  warrandice  ''  is  the  usual  warrandice  recognised 
**  by  our  law  in  the  transference  of  nomina  debitorum,  and  that  it 
'*  imports  debitum  subesse''    Although  the  Court  adhered  to  this  in- 
terlocutor, which  assumes  that  the  implied  warrandice  is  embraced  in 
the  expressed  warrandice  from  fact  and  deed,  it  will  be  found  that 
the  Judges  rather  regarded  it  as  a  case  resting  upon  the  implied  war- 
randice as  well  as  the  expressed.     Lord  Glenleb  said : — "  The  war- 
''  randice  expressed  left  the  warrandice  implied  from  the  nature  of 
"  the  transaction  untouched.     The  general  rule  is,  that  when  a  debt 
''  is  assigned,  there  is  implied  the  warrandice  debitum  subesse ;'  and 
the  same  view  was  taken  by  the  other  Judges. 

The  effect  of  warrandice  is,  that  after  eviction  of  the  subject  the 
grantee  has  a  claim  against  the  granter  for  the  full  damage  which 
he  has  sustained.  An  excellent  example  of  the  practical  operation 
of  warrandice  will  be  found  in  the  case  of  Downie  v.  CampbeUj  31st 
January  1815.  Here  the  heir  in  possession  of  an  entailed  estate 
granted  a  lease  to  commence  eight  years  after  its  date,  with  absolute 
warrandice.  Before  the  commencement  of  the  lease  the  granter  of 
it  forfeited  his  right  to  the  estate  by  contravening  the  entail,  and  the 
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next  heir  hsving  repudiated  the  lease,  which  thus  hecanie  ineffectual,      Pwl. 

the  granter  iras  found  liable  in  damages  to  the  tenant.     And  it  is  Cum*  III. 

exhibited  in  another  form  in  Briggs'  Trustees  v.  Dalyell,  1 2th  Decern-  u  D.  173. 

ber  1861.     Lands  and  teinds  were  here  Bold  for  a  full  price,  and  war-  WAuurouii, 

ranted.     Tlie  purchaser  was  obliged  afterwards,  however,  to  paj  the  '*"*^' 

price  of  the  teinds  to  the  crown,  whereupon  the  seller  was  found  liable 

to  indemnify  the  purchaser  in  terms  of  the  obligation  of  warrandice. 

Repetition  of  the  price,  in  the  cfCse  of  a  sale,  will  not  be  held  to  satisfy 

his  claim  arising  upon  eviction,  for,  as  the  grantee  took  the  risk  of 

loss  b;  depreciation  when  he  purchased,  so  he  must  have  the  benefit 

of  enhanced  value.     In  the  case  of  irredeemable  conveyances  of  lands, 

therefore,  the  warrandice  subjects  in  payment  of  the  value  at  the  date 

of  eviction,  and  it  was  so  decided  in  Livingston  v.  Lord  Napier,  7th  GBr.SDpp.636. 

February  1777.     In  redeemable  and  personal  rights,  the  measure  of 

the  warrandice  is  the  sum  actually  paid. 

Warrandice  is  stricti  juris,  and,  whether  expressed  or  implied,  it  w*»miroicB 
will  not  be  extended  by  surmise  or  implication.     Therefore,  warran-  °         ^''"*' 
dice  of  a  disposition  of  lands  from  fact  and  deed,  and  particularly 
against  an  infeftment  in  favour  of  Janet  Miller,  was  held  not  to  infer 
warrandice  against  an  infeftment  in  favour  of  a  party  of  a  different 
name ;  Ogilvie  v.  Leslie,  2d  February  1716  ;  and  a  grant  of  pcrmis-  U-  4154. 
sion  to  cany  off  all  the  spring  water  on  a  farm  was  held  not  to  imply 
TTarrandice,  that  the  water  should  be  available  in  a  certain  way  not 
specified ;  Reid  v.  Shaw,  2l8t  February  1822.     It  follows  also  from  i  S.  33*. 
the  strict  interpretation  given  to  warrandice,  that  the  obligation  does 
not  arise  unless  eviction  takes  place ;  and  where  a  party,  therefore, 
had  successfully  resisted  an  attempt  to  evict  the  subjects  warranted, 
he  was  found  to  have  no  recourse  against  the  party  warranting  for  the 
expense  of  defending  the  right ;  Jnglis  v.  Anstruther,  26th  February  jj.  16C33. 
1771.     In  the  judgment  in  this  case  it  was  given  from  the  Bench  as 
sn  illustration  of  the  same  doctrine,  that,  although  an  heir-at-law 
pursued  for  a  moveable  debt  has  relief  against  tho  executor,  yet,  if 
he  is  assoilzied,  he  will  not  recover  from  the  executor  the  expenses 
he  has  incurred  in  the  action.     This  rule  results,  it  will  be  observed, 
from  the  import  and  terms  of  warrandice,  which  do  not  imply  that  the 
grantee's  right  shall  not  be  attacked,  but  only  that,  if  attacked,  it  shall 
not  be  found  defective. 

Consenters  to  deeds  are  not  liable  in  warrandice,  because  their  in- 
terference is  merely  permissive,  at  the  request  of  others,  and  not  for 
their  own  benefit. 

It  has  sometimes  been  doubted,  and  not  without  reasonable  cause, 
whether  the  insertion  of  warrandice  in  deeds  be  not  too  commonly 
practised,  and  without  adequate  cause  or  benefit,  seeing  that  the  rules 
of  law  for  supporting  them  by  implied  warrandice  are  distinct  and 
Mthoritative.    The  advantage  does  not  appear,  of  taking  from  a  aeller 
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Part  I.      ^n  obligation  in  direct  words  to  do  what  he  would  be  equally  bound 
Chaptbr  hi.  to  do  by  merely  granting  the  deed  of  transfer,  the  implied  obligation 
Warbavdicb,    being  as  stringent  in  its  nature  as  that  which  is  expressed,  equally 
*^^^'  prompt  in  its  effects,  and  not  less  extensive  in  its  consequences.     Ex- 

pressed warrandice,  however,  is  necessary  in  those  cases  in  which  it  is 
intended  that  the  obligation  shall  be  different  from  that  which  is 
legally  implied  in  the  nature  of  the  deed, — as,  when  it  is  intended 
to  render  a  gratuitous  deed  more  secure,  by  inserting  absolute  warran- 
dice, or  to  restrict  the  warrandice  upon  a  sale,  so  as  not  to  be  absolute 
but  from  fact  and  deed  only. 


n.  RaiL  Wa».      Hitherto  we  have  spoken  only  of  personal  warrandice,  the  value  of 
BAHDicB  Ex-     ^iiicjj  depends  upon  the  means  of  the  grantor.     There  is  another  kind 

of  warrandice,  by  which  one  subject  is  made  to  secure  or  warrant 
another,  and  this  is  called  real  warrandice.  The  term  is  used  in  rela- 
tion to  heritable  rights  only,  and  it  occurs  in  two  cases,  one  of  which 
is  of  the  nature  of  expressed  warrandice,  and  the  other  is  in  a  sense 
implied.  Real  warrandice  is  expressed,  when,  from  the  want  of  suffi- 
cient personal  warrandice  or  any  other  cause,  there  are  conveyed 
along  with  the  lands  sold  other  lands,  which  are  thus  impledged  or 
made  a  security  for  the  sufficiency  of  the  title  to  the  lands  sold.  In 
such  transactions  the  lands  actually  sold  are  called  the  principal  lands, 
and  the  lands  conveyed  in  fortification  of  the  title  are  called  the  war- 
randice lands.  The  latter  are  merely  a  security  in  the  first  instance, 
and  the  disponee  has  no  right  of  property  in  them  until  the  principal 
lands  have  been  evicted,  and  a  decree  obtained  declaring  that  the  war- 
randice has  been  incurred.  Real  warrandice  is  implied  in  an  excam- 
bion — which  is  a  mutual  conveyance  of  lands  by  two  parties,  each  dis- 
poning lands  belonging  to  himself  in  favour  of  the  other,  the  consi- 
deration being,  that  by  the  same  deed  each  acquires  lands  of  equal 
value  from  the  other.  The  warrandice  implied  in  this  transaction  is» 
that  in  the  event  of  the  lands  acquired  by  either  party  being  evicted, 
he  and  his  heirs  and  successors  are  entitled  to  resume  the  lands  dis- 
poned by  himself.  In  Lord  Stair's  words,  they  "  have  regress"  to 
those  lands.  This  right  and  the  corresponding  liability  remain  with 
the  successors  of  both  parties,  whether  they  be  heirs  or  dis]K)nees,  and 
the  warrandice  arises  by  the  mere  operation  of  the  law,  provided  the 
deed  clearly  shew  that  the  transaction  was  an  excambion,  a  real  right 
of  security  or  warrandice  being  thus  created  to  each  party  over  the 
lands  disponed  by  himself,  which  is  preferable  to  all  subsequent  deeds 
affecting  the  same  lands.  The  following  cases  afford  illustrations  of 
M.  8677.  the  real  warrandice  created  by  an  excambion ;  M dross  v.  Ker,  25  th 

M.  8678.  November  1623 ;  Wards  v.  Bcdcomie,  14th  July  1629. 

opdmmI"^"       6.  Registration  of  Deeds.— Tlie  next  part  common  to  most  deeds  is 
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the  clause  of  Registration.     This  is  a  subject  of  great  practical  ira-      ^^^  ^• 
portance,  and  some  attention  bestowed  upon  it  will  aid  our  general  Chaptes  IIL 
conception  of  the  principles  of  Conveyancing  in  Scotland. 

In  order  to  obtain  a  correct  idea  of  the  object  and  effect  of  the  Rbqibtiutxoh 
clause  of  registration,  let  us  consider  for  a  moment  what  course  would  ^^  mmcutioh. 
be  taken,  in  the  absence  of  that  clause,  by  a  party  holding  the  written 
obligation  of  anpther,  in  order  to  obtain  fulfilment  of  it.  He  holds 
the  obligation,  but  if  performance  is  refused,  it  is  manifest  that  he 
cannot  of  his  own  authority,  or  by  his  own  strength,  enforce  it ;  he 
cannot  himself  attach  the  person  or  property  of  his  debtor.  These 
are  sacred  from  private  violence,  however  just  may  be  the  claim,  and 
the  law  which  protects  them  will  not  suffer  them  to  be  interfered  with, 
except  by  its  own  authority,  and  when  that  authority  is  granted  it 
can  be  exercised  only  by  the  public  officers  of  the  law.  This  all  pro- 
ceeds upon  the  obvious  principle,  that  individuals  cannot  be  allowed 
to  judge,  or  to  execute  the  law  in  their  own  cases  without  inevitable 
confusion  and  anarchy.  In  order,  therefore,  to  obtain  implement  of 
a  written  obligation,  it  was  obviously  necessary,  when  performance 
was  withheld,  to  take  the  same  steps  as  were  requisite  in  any  other 
question  or  dispute.  The  matter  was  brought  before  the  judge,  the  obli- 
gation was  produced  in  support  of  the  claim,  and  after  the  grantor  of  it 
was  heard  in  defence,  if  he  had  any  defence,  and  if  he  had  no  defence, 
or  if  that  proponed  was  found  insufficient,  then  the  judge's  sentence  or 
decree  was  pronounced,  ordaining  performance  by  the  party  in  terms  of 
his  obligation.  Upon  that  decree  being  issued,  it  would  be  enforced  by 
the  officer  of  the  law  in  accordance  with  prescribed  forms.  Such,  accord- 
ing to  every  reasonable  probability  and  analogy,  was  necessarily  the 
mode  of  obtaining  implement  of  obligations  by  order  of  law  in  early 
times.  But  it  was  dilatory,  troublesome,  and  expensive,  and  as  the 
difficulties  thus  encountered  in  obtaining  performance  must  have 
operated  directly  as  a  discouragement  to  the  negotiations  and  con- 
tracts required  in  commerce,  and  ordinarily  in  men's  private  affairs, 
ingenuity  would  be  stimulated  to  devise  means  by  which  the  legal 
forms  of  obtaining  performance  might  be  rendered  less  costly  and 
tedioua  The  creditor  would  require,  as  a  condition  of  his  transaction, 
that  he  should  have  the  means  of  promptly  recovering  his  advances, 
and  the  desire  to  procure  the  accommodation  would  dispose  the 
debtor  to  concur  in  giving  such  facilities  as  could,  consistently  with 
the  requirements  of  the  law,  be  granted.  Of  this  species  of  arrange- 
ment for  mutual  convenience  we  find  a  precise  example  in  the  Law 
of  England,  where  from  a  very  early  period  it  has  been  customary 
for  debtors  to  agree  to  allow  judgment  to  go  against  them,  either 
by  not  pleading,  or  by  appearing  and  confessing  the  plaintiff  s 
demand  to  be  just  This  is  done  in  a  formal  and  systematic  way,  it 
being  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor 
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Paitp  I.  to  execute  what  is  called  a  warrant  of  attorney  to  some  nominee  of 
Chjlpt£b  III  ^^®  creditor,  empowering  him  (in  the  words  of  the  English  practice) 
Rbqutration  to  confess  a  judgment — that  is,  to  consent  by  silence  or  by  express 
roB  EXKGUTioff,  acquicscenco,  that  judgment  be  given  in  favour  of  the  creditor  in  an 
action  of  debt  to  be  brought  by  him  against  the  debtor  for  the  specific 
sum  due,  which  judgment,  when  confessed,  is  absolutely  complete  and 
binding.  Thus  the  judicial  forms  are  observed,  but  they  are  made  by 
the  consent  of  parties  more  readily  and  cheaply  available  to  give  legal 
effect  to  their  engagements.  That  the  provisions  of  the  Scotch  law 
as  now  administered  had  their  origin  in  proceedings  precisely  analo- 
gous to  the  concerted  method  practised  in  England,  there  does  not 
appear  to  be  any  reasonable  cause  of  doubt.  The  similarity  of  the 
device  for  obtaining  the  judicial  sentence  is  indeed  remarkable.  In 
England,  the  debtor  names  an  attorney  to  appear  and  confess  the 
justice  of  the  claim.  In  Scotland,  by  the  clause  of  registration  the 
debtor  consents  that  the  deed  be  registered  in  the  books  of  the  Lords 
of  Council  and  Session  or  in  other  Judges'  books  competent,  in  order 
that  a  decree  may  be  interponed,  and  that  execution  may  follow  upon 
the  decree ;  and  he  grants  a  mandate  or  procuratory,  which  is  an 
authority  to  the  mandatory  or  procurator  to  consent  that  the  deed 
be  registered  and  a  decree  issued  with  a  view  to  execution  or  dili- 
gence. Upon  production  of  the  deed  containing  this  mandate  at 
the  register,  it  is  recorded,  and  an  extract  given  out  as  a  matter  of 
course  without  the  appearance  of  parties  or  the  intervention  of  a 
judge,  and  the  extract  is  equivalent  to  a  sentence  upon  which  imme- 
diate execution  may  follow.  The  ancient  history  of  the  clause  of 
consent  to  registration  does  not  appear  to  have  been  traced  yet  with 
sufficient  minuteness.  But  Mr.  Ross  in  his  lecture  upon  the  subject 
iDBt  ii.  6,  54.  has  thrown  sufficient  light  upon  it  to  shew,  that  Mr.  Erskine  is  too 
little  regardful  of  the  origin  of  our  system  of  registration  for  execu- 
tion, when  he  treats  of  the  registers  for  this  purpose  as  if  they  had 
been  primarily  a  separate  institution  distinct  from  the  books  of  the 
Court  of  Justice.  Although  we  cannot  exhibit  in  detail  the  precise 
steps  by  which  the  existing  practice  gradually  attained  its  present 
form,  the  statutes  and  authorities  contain  expressions  and  indications 
sufficiently  significant  to  leave  no  doubt  that  the  modem  extract  of 
the  registered  deed,  which  contains  indeed  the  substance  and  efficacy 
of  a  judicial  decree,  is  merely  the  counterpart  of  the  ancient  judg- 
ment, pronounced  after  all  the  forms  of  a  judicial  process  between 
the  parties  had  been  gone  through.  Before  the  Reformation,  the 
policy  of  the  churchmen,  drawing  civil  matters  within  the  precincts  of 
the  Ecclesiastical  Courts,  had  laid  the  foundation  for  the  modem 
procuratory.  They  took  from  parties  engagements  of  submission  to 
the  Church  Judicatories  in  relation  to  their  civil  contracts,  and  thus 
the  consequence  of  failure  to  fulfil  such  contracts  was  the  censure  and 
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excommunication  of  the  Church  followed  by  civil  pains  and  penalties.      Paw  I. 
Of  this  early  form  of  diligence  there  are  distinct  records  in  the  Acts  CHApmiii 
1449,  cap.  12;  1536,  cap.  9,  and  1551,  cap.  7,  all  attaching  high  Rtomtbatiom 
temporal  penalties  to  those  wlio,  failing  to  perform  the  sentences  pro-  ^^  bxboutiov, 
Dounced  against  them,  continued  to  lie  under  the  Ecclesiastical  cen- 
sure.    Until  the  period  of  the  Reformation  there  is  reason  to  believe 
that  the  act  of  registration  did  not  take  place  without  the  presence 
of  a  Judge.     It  is  so  stated  by  Sir  Thomas  Craig,  and  in  the  Statute 
1584,  cap.  4,  which  dispenses  with  sealing  in  the  execution  of  deeds 
containing  consent  to  registration,  that  formality  is  abrogated  upon 
the  ground  that  registration  '^  is  a  greater  solemn  act  than  sealing" — 
an  expression  which  obviously  refers  to  the  formality  of  the  appear- 
ance of  parties  before  the  Judge,  the  one  to  crave,  and  the  other  to 
assent  to,  the  decree  of  registration.     By  what  precise  steps  that  for- 
mality became  modified  does  not  appear,  but  there  is  clear  evidence 
that  long  after  1584,  an  extract  or  decree  of  registration  could  not 
be  obtained  without  an  express  consent  by  a  procurator  on  behalf  of 
the  grantor  of  the  deed.     The  name  of  the  procurator  was,  and  still 
continues  to  be,  left  blank  in  the  deed,  and  to  be  supplied  in  the  ex- 
tract by  the  officer  who  makes  the  extract ;  but  it  was  customary  for 
an  advocate  to  subscribe  his  consent  as  procurator  for  the  grantor 
before  an  extract  could  be  given  out.     This  we  learn  from  the  Act  of 
Sederunt,  9th  December  1670,  whereby  the  Lords  authorized  the  Lord 
Register  and  Clerks  of  Session  to  register  bonds,  contracts,  and  other 
writs,  and  insert  the  consent  of  advocates  as  procurators  to  the  re- 
gistration, and  to  give  out  extracts  thereof,  notwithstanding  that  the 
advocates  do  not  subscribe  their  consent     We  have  thus  seen  enough 
to  conclude  that  the  expedient  of  registering  deeds  in  order  to  execu<^ 
tion,  i.e.,  to  enforce  performance  of  obligations,  is  not  to  be  viewed  as 
an  original  device,  but  as  a  system  growing  naturally  and  directly  out 
of  the  ordinary  forms  of  court  in  the  administration  of  justice.     And 
this  view  is  useful  in  giving  us  a  correct  notion  of  the  purpose  of 
registration,  and  the  conveniences  connected  with  it.     It  is  a  means 
of  obtaining  the  idtimate  object  and  effects  of  a  legal  process,  viz.,  a 
judgment  and  execution,  and  that  without  litigation  and  without  any 
process,  retaining  at  the  same  time  every  element  that  is  necessary 
to  stamp  the  procedure  with  a  just  and  equitable  character.    There  is 
not  the  appearance  of  the  party  before  the  judge  or  his  pleading,  but 
there  is  what  is  equivalent^  viz.,  his  consent  that  sentence  shall  go  out 
without  these,  and  there  is  the  sentence  founded  upon,  and  indeed 
embodying,  the  very  act  and  admission  of  the  party  as  contained  in 
his  deed,  and  ordaining  liim  judicially  to  do  that  which  he  has  already 
voluntarily  obliged  himself  to  do. 

The  particular  steps  of  execution  or  modes  of  enforcement,  which 
may  foUoiir  upoa  the  authority  of  the  judicial  decree  contained  in  the 
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Part  I.      extract  of  a  deed,  will  be  shewn  afterwards,  when  we  come  to  treat 
Chaptkk  111.  ^^  detail  of  tlie  enforcement  of  obligations.  At  present,  our  remaining 
remarks  will  be  confined  to  points  connected  with  the  history  and 
general  import  and  effects  of  the  clause  of  registration. 
BsonmuTioH       We  have  already  seen,  that  the  clause  consists  of  a  consent  to  re- 
roB^EXMcvTiov,  gistratiou  and  execution,  with  the  procuratory  subjoined,  in  which 
the  name  of  the  procurator  is  left  Wank.     Formerly,  there  was  sub- 
joined to  the  nomination  of  the  procurator  a  full  statement  of  the 
purpose  of  his  appointment  and  of  his  powers.     Since  the  Act  of 
Sederunt  1670,  however,  by  which  registration  and  the  giving  of 
extracts  without  the  written  consent  of  the  procurator  was  authorized, 
the  statement  referred  to  has  been  entirely  omitted,  the  purpose  of 
the  nomination  being  sufficiently  indicated  by  the  juxtaposition  of 
the  consent  to  registration.     This  abbreviation  of  the  procuratory 
affords  an  explanation  of  the  £e.  which  is  usually   and  correctly 
written  after  the  word  procurators. 
Pbooubatort       The  convenience  and  usefulness  of  the  registration  clause  was  in- 
Tos  REoiaTRA-  croasod  by  the  statutes  passed  in  order  to  exempt  it  from  the  opera- 

nOH  DOES  MOT  •^  ,  *  ,  *  ,  * 

PAxx  BT  DEATH  tiou  of  tho  maxim  of  law,  by  which  a  mandate  becomes  void  upon  the 

oFPABTiEs.  death  of  the  mandant  who  grants  it,  and  of  the  party  for  whose  be- 
nefit it  is  granted.  The  application  of  that  rule  to  the  procuratory 
in  the  clause  of  registration  was  found  to  be  attended  with  great 
inconvenience,  as  it  became  necessary,  upon  the  grantor's  death  before 
registration,  to  institute  an  action  of  registration  at  the  instance  of 
the  grantee  or  his  heir  against  the  heir  of  the  debtor.  Mr.  Erskine 
holds  that  the  principle  in  question,  viz.,  the  termination  of  a  man- 
date by  the  death  of  the  grantor,  is  properly  applicable  only  to  the 
cases  where  the  mandate  is  given  for  the  benefit  of  the  mandant,  and 
that,  as  in  this  instance  it  is  granted  exclusively  for  the  benefit  of 
him  to  whom  the  deed  is  delivered,  it  ought  not  to  have  fallen  by  the 
death  of  the  grantor.  There  is  no  doubt,  however,  that  such  was  the 
effect  of  the  grantor's  death.    We  may  refer  on  this  point  to  the  case 

M.839.  of  ChanneU  v.  Seton^  16th  Febmary  1693,  which  illustrates  also  the 

true  character  of  registration  for  execution,  the  ground  of  the  deci- 
sion being,  that  registration  was  a  decreet  of  consent,  which  required 
actor  et  reus  (a  pursuer  and  defender),  and  here  the  actor  was  dead, 
so  that  there  could  be  no  decree  at  his  instance.  This  was  the  case 
of  the  death  of  the  receiver  of  the  deed,  and  the  principle  of  the 
judgment  applies  d  fortiori  to  the  death  of  the  grantor,  for  if  a 
judgment  is  incompetent  at  the  instance  of  a  deceased  pursuer,  it  is 
still  more  incompetent  against  a  deceased  defender.  The  suggestions 
made  from  the  Bench  in  this  case  appear  to  have  led  t-o  the  enact- 

1693,  c.  IS.  ment  of  the  statute  1693,  cap.  15,  which  authorized  th^  registration 
of  writs  after  the  death  of  the  creditor  at  the  instance  of  his  heir 
executor  or  assignee  upon  production  of  a  service,  retour,  confirmed 
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testament,  or  assignation.   Although  this  Act  requires  the  production      P^n  L 
of  a  title  by  the  party  who  applies  for  registration  after  the  credi-  Chap«  III 
tor's  death,  such  production  has  now  by  immemorial  and  universal  Bkoibtbatioh 
practice  become  unnecessary,  and  deeds  are  registered  upon  being '««extoctio», 
presented,  without  production  of  any  title  or  other  authority.    The 
facility  granted  by  the  Statute  above  referred  to  was,  three  years 
afterwards,  extended  to  the  case  of  the  death  of  the  granter  of  the 
deed,  as  well  as  of  the  creditor,  by  the  Act  1696,  cap.  39,  which  de- 1696,  c  39. 
clares  that  all  bonds,  dispositions,  assignations,  contracts,  and  other 
writs  registrable,  may  be  registrate  after  the  grantor's  death  as  effec- 
tually as  before. 

The  consent  to  registration  in  the  books  of  a  particular  Judge  im- 
plies merely  consent  by  the  granter  of  the  deed  that  execution  shall 
follow  upon  registration  in  that  Judge's  books  ;  but  it  does  not  infer 
a  prorogation  of  the  jurisdiction  of  the  judge  named — that  is,  an 
agreement  that  he  shall  judge  and  decide  in  any  questions  which  may 
arise  regarding  the  deed  registered. 

Registration  for  execution  is  a  proceeding  so  important,  and  involves 
consequences  so  serious  against  the  property  and  person  of  the  debtor, 
that  it  cannot  take  place  except  by  his  own  express  consent ;  and, 
therefore,  registration  in  order  to  diligence  was  refused  upon  a  deed 
containing  merely  a  procuratory  without  a  consent  to  execution ; 
ErakinCy  27th  July  1710.  But  the  privilege  of  registration  in  order  m.  14,997. 
to  diligence  is  extended  by  special  statutes,  as  we  shall  afterwards 
see,  to  bills  and  promissory  notes,  the  acceptance  and  subscription  of 
which  imply  consent  to  registration  for  execution. 

By  inveterate  usage  the  ordinary  duration  of  a  charge — that  is,  Duratiohof 


the  period  of  time  which  must  elapse  after  a  judicial  demand  for  decrees  or 
payment  or  performance  upon  a  registered  decree,  before  further  steps  beomteatioh. 
can  be  taken  to  attach  the  person  of  the  debtor,  or  make  his  property 
immediately  available — was,  until  recently,  fifteen  days,  and  anciently 
this  period  was  invariabla  The  first  instances  in  which  it  was 
abridged  were  charges  given  to  the  Earl  of  Huntly  and  his  son  in 
1562,  and  afterwards  to  the  parties  concerned  in  the  murder  of  David 
Rizzio,  who  were  all  charged  to  appear  within  six  days — a  precedent 
which,  although  concerning  a  criminal  matter,  was  extended  to  civil 
execution.  So,  by  universal  practice,  in  all  deeds  which  by  their 
nature  are  proper  for  enforcement  by  diligence,  the  clause  of  registra- 
tion contains  an  express  consent  to  execution  upon  six  days'  charge. 
Without  such  consent  the  debtor  was  entitled  to  the  charge  of  fifteen 
days,  which  is  now  limited  by  13  &  14  Vict.  cap.  36,  §  21,  to  fourteen 
days  in  charges  upon  signet  letters.  But  the  charge  upon  bills  and 
promissory  notes  is  by  statute  limited  to  six  days. 

Hitherto  we  have  spoken  only  of  registration,  where  the  purpose  is  Rsoibteatiow 
executian  ;  and  it  is  to  this  defMuiment  alone  of  our  system  of  regis-  wsm  i^r^" 
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tration,  that  the  remarks  apply  by  which  it  is  shewn  not  to  have 
sprung  into  existence  as  an  original  expedient,  but  to  have  been 
founded  in,  and  gradually  and  naturally  to  have  grown  out  of,  the 
ordinary  judicial  procedure  for  determining  disputes  and  enforcing 
the  decision.  The  privilege  of  registration  being  confined  at  first  to 
such  deeds  as  contained  a  clause  of  registration,  provision  was  made 
by  the  Act  of  William  and  Mary,  1698,  cap.  4,  for  registering  writs 
not  containing  that  clause.  This  Act  makes  it  lawful  to  registrate 
for  conservation  charters  granted  by  subjects,  dispositions,  bonds, 
contracts,  tacks,  reversions,  and  all  other  probative  writs.  It  appoints 
the  principal  writ  to  be  given  back  to  the  party,  and  ordains  that  the 
extract  shall  make  entire  faith  in  all  cases,  in  the  same  manner  as  if 
the  writs  had  been  registered  by  virtue  of  a  clause  of  registration, 
except  in  the  case  of  improbation — that  is,  in  an  action  challenging 
the  writ  as  not  genuine  or  authentic. 

The  general  register,  instituted  in  pursuance  of  this  statute,  is  sepa- 
rate from  that  of  deeds  containing  clauses  of  registration.  It  is 
called  the  register  of  probative  writs,  and  it  is  not  limited  to  formal 
deeds,  but  writs  of  any  description,  of  which  parties  desire  to  preserve 
the  tenor,  are  entered  in  this  register.  This  registration,  however, 
gives  no  power  of  execution.     Its  purpose  is  preservation  alone. 

There  is  a  third  great  purpose,  in  addition  to  execution  and  preser- 
vation, which  is  attained  by  another  class  of  registers ;  and  that  is 
publication.  The  design  of  this  department  is  to  give  notice  to  the 
lieges.  The  writs  to  which  it  chiefly  applies  are  those  connected  with 
heritable  rights,  and,  by  examination  of  the  registers,  any  one  who  is 
about  to  purchase,  or  to  lend  money  on  the  security  of  land  or  other 
heritable  property,  may  ascertain,  whether  the  party  with  whom  he  is 
in  treaty  possesses  the  property  unburdened,  or  whether  it  is  affected 
by  mortgages  or  other  burdens  or  claims.  This  important  and  most 
beneficial  object  is  attained  by  a  variety  of  registers. 

(1.)  There  are  registers  of  sasines  which,  after  various  imperfect 
enactments  during  the  sixteenth  century,  were  at  last  established 
upon  a  satisfactory  system  by  the  Act  1617,  cap.  16.  These  contain 
the  instrument  by  which  a  party's  title  to  heritable  property  is  com- 
pleted— the  instruments  by  which  debts  are  secured  upon  such  pro- 
perty— the  discharges  of  such  debts — and  judgments  of  the  Court 
operating  as  discharges  or  in  any  other  extraordinary  manner  affect- 
ing heritable  property. 

(2.)  There  is  the  register  of  entails,  by  which  heritable  property  is 
placed  in  a  large  degree  extra  commerdum,  the  successive  occupiers 
holding  it  under  fetters  which  preclude  them  from  the  ordinary  legal 
powers  of  sale  and  contracting  debt 

(3.)  Tliere  is  the  register  of  interdictions,  by  which,  as  we  have 
seen,  a  proprietor  of  heritage  limits  his  own  power  of  alienation. 


THE  aSVX&AL  STBUCTUSB  OF  DBED8.  161 

(4.)    There  is  the  register  of  adjudications,  which  shews  the      PabtL 
judicial  tnuwferB  of  heritaUe  property  made  by  the  operation  of  the  CHAPm  m. 

law.  Beoistsb  of 

(6.)  There  are  the  registers  of  inhibitions,  shewing  the  diligence  ^f^"^^™^"' 
used  by  oreditoiB  io  restrain  the  debtor  from  alienating  his  heritable  iHHnmoi^ 
property  in  defraud  of  their  claims. 

(6.)  There  is  also  a  register  for  inventories,  made  by  such  heirs  as  RsGnm  of 
deem  it  prudent  to  enter  upon  their  ancestors'  succession  without  in-  l»^"^»™«- 
earring  a  unirersal  liability  for  his  debta    This  register,  however,  is 
now  practically  superseded  by  the  Service  of  Heirs  Act,  10  &  11  lo&n  Vict. 
Viet  cap.  47,  which  provides  for  the  same  effect  in  the  services,  and  ^-  ^^>  ^  ^^* 
for  the  registration  of  the  decrees  of  service  in  Chancery. 

The  important  aid  afforded  by  these  registers  in  ascertaining  the  Advahtaobs 
iiUe  to  heritable  properties,  and  testing  their  freedom  from  encum-  ^^  Beoistra- 
brance,  is  sufficiently  obvious  ;  and  it  is  here  chiefly  that  the  peculiar  Pubucatiov. 
character  and  advantages  of  our  system  of  registration  appear.     The 
principle  of  it  is,  that  the  condition  of  all  heritable  property  as  re* 
gmrds  its  ownership  and  encumbrances  is  public,  and  may  be  ascer- 
tained at  any  time  by  any  person  who  desires  the  information.     Nor 
does  it  appear,  that  any  system  could  be  devised,  better  adapted  for 
giving  security  to  land  rights,  and  to  landowners  the  benefit  of  the  con- 
fidence resulting  from  a  full  and  clear  exposition  of  their  title,  and  of 
the  extent  or  absence  of  debt.    The  benefits  of  the  system  are  com- 
monly recognised,  although  certainly  the  institutional  writers  of  the 
English  Law  do  not  appear  clearly  to  perceive  or  adequately  to  appre- 
ciate them.    The  only  registers  for  real  property  in  England  are  in  Blackitone,  toL 
the  counties  of  Middlesex  and  York,  and  conveyances  of  lands  forming  p%S',^^'  ^^ 
part  of  the  great  level  of  the  feus  must  also  by  statute  be  registered  ^ 

in  the  Bedford  Level  Office.  It  appears  fix>m  the  statement  of  Black- 
stone,  that  very  numerous  disputes  were  occasioned,  by  the  inattention 
and  omission  of  parties,  in  the  use  of  the  Middlesex  and  York  regis- 
ters, and  Mr.  Burton,  in  his  ^'  Compendium  of  the  Law  of  Real  Pro-  ^  199^  3^  £^^ 
"  perty,"'  considers  the  present  system  of  conveyancing  in  England  »«« <Jflo  Wit 
unsuitable  to  the  use  of  registers  on  account  of  the  complication  of  Beal  Propertj. 
instruments,  which  he  thinks  must  render  abortive  all  attempts  to 
raise  the  certainty  of  a  good  title  beyond  a  high  degree  of  probability. 
Instead,  therefore,  of  the  absolute  or  mathematical  certainty,  as  he 
terms  it,  derived  frrom  the  use  of  registers,  the  security  of  the  title  in 
England  rests  on  the  moral  certainty  derivable  from  negative  evidence 
of  intestacy,  and  the  presumptions  arising  fix)m  the  possession  of  the 
land  and  of  the  title-deeds — frrom  the  character  of  the  vendor  and  his 
agents — and  from  general  reputation.  In  Scotland,  the  simplicity  of 
our  conveyances  exempts  us  frrom  the  difficulty  connected  with  the 
complexity  of  the  English  system,  and  our  practice  has  by  long  use 

blended  our  oonvqrancing  and  our  registration  into  a  method  harmo- 

11 
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Past  I.      nious  and  practicable,  and  of  the  highest  public  utility.    No  cfjrstem 

Chaotb  in.  ^^"^  attain  to  absolute  certainty,  but  we  are  probably  warranted  in 

believing  that  that  which  we  enjoy  brings  us  as  near  to  certainty  as 

it  is  possible  in  such  naatters  to  attain. 

jjQOj^j^  The  system  of  registration  in  Scotland  is  diffused  over  the  kingdom 

Bbgiitbsb.       by  means  of  local  registers.    In  every  county  there  is  a  register  of 

deeds  and  probative  writs  ;  and  execution  within  the  sheriff's  juris- 
diction is  competent  upon  deeds,  restored  in  the  local  register,  which 
contain  a  consent  to  that  effect,  and  also  upon  bills  and  promissory 
notes  ;  and  such  execution  may  also  take  place  beyond  the  jurisdic- 
tion by  means  of  supplemental  authority,  as  will  afterwards  be  ex- 
plained. There  are  also  local  registers  in  the  royal  burghs,  in  which 
it  is  competent  to  record  protests  of  bills  and  promissory  notes,  and 
also  dispositions,  tacks,  and  other  deeds  relating  to  the  burgage  sub- 
jects, and  generally  deeds  or  instruments,  in  which  all  the  parties  are 
burgesses,  or  have  a  legal  domicile  within  the  burgh.  It  was  formerly 
the  practice  to  register  deeds  in  the  books  of  burghs  of  Regality  and 
Barony,  and  also  in  those  of  the  Commissary  Courts ;  but  these  re- 
gisters were  abolished  by  the  Act  49  Geo.  III.  cap.  42.  There  are 
also  local  registers  for  publieation-r-those  for  sasines  in  districts  not 
corresponding  with  the  counties,  but  defined  by  the  Act  1617 — and  in 
each  county  a  register  of  inhibitions.  These  are  the  particular 
registers  of  sasines  and  inhibitions.  And  there  is  in  each  burgh  a 
register  of  sasines  for  properties  held  burgage.  The  county  registers 
of  deeds  and  probative  writs,  and  the  burgage  registers  both  of  deeds 
and  of  sasines,  remain  permanently  in  their  respective  localities.  The 
particular  registers  of  sasines  and  inhibitions  do  not  remain  where 
they  are  written,  but  are  transmitted  to  the  Qeneral  Register  House 
in  Edinburgh,  agreeably  to  a  regulation  which  enjoins  the  Keepers  of 
the  several  public  records,  which  are  by  law  transmissible  to  the 
Oeneral  Register  House,  to  deliVer  the  successive  books  or  volumes 
of  the  records  to  the  Lord  Clerk  Register  or  his  deputies  within  three 
months  after  the  completion  of  each  volume.  This  regulation  is  con- 
tained in  the  12th  section  of  the  Act  49  Gea  III.  already  referred 
to.  By  the  same  statute,  in  order  to  provide  a  check  upon  the  careful 
formation  and  custody  of  the  county  registers,  the  Sherifib  and 
Stewards-depute  or  their  substitutes  are  enjoined  at  least  once  a  year 
to  examine  into  the  progress  and  state  of  the  different  records  kept 
by  the  sheriff-clerks,  and  to  report  their  condition  and  the  state  of 
the  buildings  containing  the  records  to  the  Court  of  Justiciary,  which 
is  empowered  to  direct  inquiries  and  to  make  orders.  Copies  of  these 
reports  are  to  be  transmitted  to  the  Lord  Clerk  Register,  who  can 
make  summary  complaint  to  the  Court  of  Session  in  cases  of  neglect 
and  malversation.  A  similar  provision  is  made  with  regard  to  the 
burgh  registers,  which  the  chief  magistrates  are  appointed  to  examine 
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and  report  upon  to  the  Court  of  Justiciary,  with  a  view  to  the  same     Pabt  l 
procedure  and  remedy.  Cha^  llL 

Such  is  a  brief  sketch  of  the  system  of  registration  in  Scotland  Gbmbral  bb- 
The  general  result  t>f  it,  in  its  three  grand  branches,  is —  sult  of  ststbh 

(1.)  That  deeds  and  all  other  writings  may  be  registered  for  pre-  tioh. 
eeryation  of  their  contents,  either  in  the  central  register  in  Edin- 
burgh, or  in  the  provincial  registers. 

(2.)  That  all  deeds,  containing  proper  clauses  of  registration  with 
consent  to  execution,  as  well  as  protests  of  bills  and  promissory  notes, 
may  be  registered,  for  preservation  of  the  originals  of  such  writs,  and 
also  for  execution)  in  the  books  of  Council  and  Session,  or  in  the  re- 
gisters of  the  subordinate  Courts  ;  and 

(3.)  That  all  instruments  and  proceedings  affecting  heritable  pro- 
perty must  be  registered  in  the  registers  for  publication,  so  that  the 
stato  of  the  title  of  all  heriUtble  property,  and  the  debts  and  burdens 
affecting  it,  can  be  ascertained  by  inspecting  the  burgh  register  in 
relation  to  burgage  property,  and,  with  respect  to  all  other  property 
of  a  heritable  nature,  by  inspecting  the  registers  in  the  General  Re- 
gister House  in  Edinburgh,  where  the  whole  registers^  general  and 
particular,  are  ultimately  concentrated. 

In  a  matter  of  so  great  public  interest,  it  cannot  be  out  of  place  System  of 
here  to  refer  to  the  system  of  management,  by  which  an  institution  of  thiTre^ 
so  important  and  so  extensive  and  complicated  is  conducted,  and  aisTKHB. 
kept  in  its  present  satisfactory  condition.  It  is  quite  evident  that 
this  could  not  be  done  without  the  most  careful  supervision.  The 
charge  and  responsibility  of  superintending  the  public  registers  has, 
accordingly,  from  time  immemorial  been  devolved  upon  a  high 
Officer  of  State,  under  the  title  of  Clerk-Register,  or  Lord  Clerk  Re- 
gister, to  whom,  and  t-o  his  deputy  and  the  other  officers  appointed  by 
him,  it  was  assigned  to  see  to  the  formation  and  custody  of  the  Na- 
tional muniments — ^the  Acts  of  the  Scottish  Parliament — Acts  ema- 
nating from  Royal  authority — the  acts  and  proceedings  of  the  Supreme 
Courts,  civil  and  criminal — and  the  registers  which  We  have  already 
described,  as  well  as  others  which  will  afterwards  come  under  our 
notice.  From  the  eariiest  periods  until  the  reign  of  Charles  IL,  these 
public  records  were  deposited  under  the  custody  of  the  Clerk-Register 
in  the  Castle  of  EdinburgL  Soon  after  the  Restoration,  a  large  por- 
tion of  the  records  was  removed  to  what  was  called  the  Laigh  Parlia- 
ment House,  being  the  apartments  now  occupied  by  the  Advocates' 
Library ;  and  this,  from  its  proximity  to  the  Courts,  was  found  so 
convenient,  that,  shortly  before  the  Union,  the  whole  remaining  re- 
cords were  transferred  from  the  Castle  to  the  same  place^  where  they 
remained  until  the  erection  of  the  General  Register  House,  which 
was  completed  in  the  year  1787,  and  has  since  received  additions. 
The  General  Register  House  serves  the  two  great  purposes,  first,  of 
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Past  I.      securing  the  preservation  of  the  National  muniments  and  public  re* 

Cbaftbr  nL  <^o^^s>  A^^  making  them  available  for  use  ;  and,  secondly^  of  accom- 

MAHAecMBHT    modatiug  the  whole  offices  of  record  connected  with  the  Supreme 

orS^uTUfl,    Courts.     Although  it  formed  at  one  time  a  part  of  the  duties  of  the 

Lord  Clerk  Register  and  his  deputies  to  frame  the  records,  their 
duties  are  now  confined  to  those  of  control  and  custody.  The  forma- 
tion of  the  general  and  local  records  is  necessarily  intrusted  to  a  great 
multitude  of  individuals ;  and  it  was,  therefore,  highly  necessary  that 
they  should  be  subjected  to  an  authority  which  should  vigilantly 
watch  over  their  proceedings,  and  prevent  or  correct  laxity  and  error. 
The  arrangement  by  which  the  formation  of  the  records  is  committed 
to  one  set  of  officers,  and  the  custody  of  them  to  another,  is  held  to 
be  founded  upon  a  principle  of  great  practical  importance,  as  providing 
a  check  against  carelessness,  inaccuracy,  and  other  defects.  But,  in 
order  that  the  public  may  have  the  best  security  for  the  sufficiency 
of  the  public  records,  and  their  capability  of  preservation,  the  books 
are  all  prepared  in  Edinburgh,  which  secures  their  uniformity,  and 
the  good  quality  of  the  materials.  And  their  integrity  is  guaranteed 
by  a  system  of  marking  the  pages  of  the  volumes,  before  they  are 
issued  to  the  parties  who  are  to  form  them,  which  is  a  security  against 
mutilation  and  interpolation.  The  reports  of  the  last  Deputy  Clerk 
Register,  from  which  several  of  the  statements  now  made  are  derived, 
evince  the  bestowal  of  great  pains  in  the  most  minute  particulars ; 
such  as  securing  good  penmanship,  ink  of  the  best  quality,  and  suffi- 
cient binding, — all  points  of  great  importance  where  legibility,  per- 
manency, and  good  preservation  are  so  essential  It  is  also  of  great 
importance  to  the  public,  that  care  is  bestowed  upon  the  arrangement 
of  the  records^  so  as  to  make  them  accessible  without  unnecessaiy 
difficulty;  for  which  purpose  abridgments  and  indices  are  com- 
piled, particularly  periodical  indices  to  the  registers  of  deeds  and 
sasines,  whereby  the  difficulty  and  expense  of  making  searches  is 
materially  lessened. 

EsmuoTsoF  By  the  Act  1685,  cap.  38,  a  writ  given  in  to  be  recorded  in  the 
books  of  Council  and  Session,  must  be  booked  within  twelve  months 
from  the  date  of  ingiving.  But,  although  the  deed  be  not  booked, 
extracts  are  given  out  immediately ;  and  by  the  same  statute,  a  writ 
may  be  borrowed  within  six  months  after  its  ingiving,  provided  it  has 
not  been  booked.  It  is  competent  to  borrow  a  deed  in  this  way,  (al- 
though an  extract  has  been  given  out,)  for  the  purpose  of  correcting 

8  D.  1288.       an  error  in  the  testing  clause  ;  M^Leod  v.  Ounntnghame,  20th  July 

6  BeU'B  App.     1841 ;  affirmed  13th  August  1846. 

The  principal  deeds,  which  are  retained  in  the  register  after  being 
recorded,  are  preserved  with  great  care^  and  are  not  permitted  to  be 
removed  from  the  General  Register  House,  unless  in  circumstances  of 
absolute  necessity ;  and,  if  the  place  of  production  be  within  a  reason- 
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able  distance,  the  Court  will  direct  the  deed  to  be  produced  under      Pabt  I. 
the  custody  of  an  ojficer  of  Court  only.    But  the  indispensable  nature  chaf™  in 
of  the  exigency  must  be  proved  ;  and  the  Court  will  not  allow  a  prin-  pRoouonoHoi 
cipal  document  to  be  removed,  if  certified  extracts,  which  are  proba-  dumfbom 
tive  by  the  Law  of  Scotland,  will  suffice.   Sir  Robert  Spotiswoode  in  hb  ™  "^"™* 
P^nacticks  has  noted,  that  on  Slst  January  1627  a  party  was  allowed  p.  272. 
to  retire  a  bond  out  of  the  register,  in  order  to  pursue  the  debtor 
thereupon  in  Dantsic,  because  the  extract  would  not  make  faith  there. 
In  Cufmingkam,  3d  July  1821,  a  bond  was  given  up  to  be  sent  to  1  s.  98. 
Jamaica,  where  the  Courts  will  not  admit  an  extract  as  evidence, 
upon  caution  being  found  for  its  restoration  within  a  year  ;  and,  in 
Bloxam  v.  JSarl  o/Rosdyn,  13th  January  1825,  the  specification  of  a  a  S.  428. 
patent  was  allowed  to  be  removed  for  production  in  England,  upon 
an  obligation  to  return  it  within  three  months  under  a  penalty  of 
^300.     But,  in  BirhohigOe  v.  Lord  Clerk  Register^  2d  March  1825,  3  S.  602. 
the  other  Division  of  the  Court  (the  First  Division)   refused  to 
allow  certain  deeds  to  be  removed  to  York,  extracts  being  probative 
by  the  Law  of  Scotland  ;  and  the  same  decision  was  given  in  Morton 
V.  Lord  Clerk  Register^  I7th  December  1831.    In  that  case,  however,  10  S.  162. 
the  production  of  the  principal  deed  in  England  was  not  proved  to 
be  indispensable.     In  the  following  cases  the  Court  authorized  the 
production  of  the  principal  deed,  upon  evidence  of  its  necessity,  in  the 
hands  of  an  officer  of  Court ;  Oaywood,  17th  January  1828,  where  the  e  S.  868. 
production  was  required  in  the  Court  of  Session  in  Edinburgh ; 
Annandaley  29th  February  J  828,  where  warrant  was  granted  to  a  De-  6  S.  667. 
pute-Clerk  of  Session  to  take  and  exhibit  a  principal  bond  at  New* 
castle ;  Mansfield  v.  Stuart,  30th  June  1840,  where  the  clerk  of  process  2  D.  1285. 
was  authorized  to  carry  principal  deeds,  and  exhibit  them  in  a  proof  at 
Arbroath.    In  the  case  of  Duncan  v.  Lord  Clerk  Register,  14th  July  4  D.  1517. 
1842,  the  rule  was  again  clearly  recognised,  that,  although  every  pre- 
caution was  to  be  taken  to  preserve  recorded  deeds,  and  the  principal 
must  be  retained,  wherever  an  extract  will  serve  the  purpose,  yet  if 
nothing  but  production  of  the  principal  will  do,  the  records,  which  are 
intended  for  the  advantage  of  those  interested  in  deeds,  must  not  be 
made  the  means  of  depriving  them  of  their  benefit ;  and,  accordingly,  a 
recorded  settl^nent  being  required  for  production  in  the  East  Indies,  the 
Judges  considered  it  out  of  the  question  to  send  an  officer  of  Court  thither, 
and  ordained  the  deed  to  be  given  up  upon  security  to  return  it  within 
six  months,  and  also  upon  an  extract  of  the  principal  deed,  duly  authen- 
ticated, being  lodged  in  its  stead.  On  the  same  principle,  when  a  process 
has  been  extracted,  the  Court  will  not  allow  the  proceedings  to  be  re^ 
moved  from  the  record,  because  certified  extracts  can  be  got ;  Monro, 
25th  Nov.  182a  The  report  of  this  case  cites  the  Acts  of  Parliament  7  8. 52. 
enabling  parties  to  obtain  certified  copies  of  a  process,  or  of  any  part  of 
it   Another  decision  to  the  same  effect  is  MeikUham,  30th  Nov.  1839. 
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Pabt  I.  It  onlj  remains  to  notice  here  a  case  of  great  interest  and  importance, 

ChaTtnl  UL  ii^volving  the  question,  whether  the  register  of  deeds,  hesides  being  a 

2  D.  165.         roister  for  execution,  partakes  also  of  the  character  of  a  register  for 

The  Black      publication.     A  societj  of  bankers,  merchants,  and  other  traders,  was 

^^'  formed  in  1837,  for  the  purpose  of  communicating  to  its  members  the 

information  furnished  by  the  public  records  as  to  the  names  of  parties 
appearing  upon  protested  bills  and  in  other  steps  of  diligence.  This 
information  was  obtained  by  lists  copied  from  the  general  and  pro- 
vincial records  ;  so  that,  whenever  a  deed  or  the  protest  of  a  bill  or 
promissory  note,  was  recorded,  the  names  of  all  the  parties  liable  under 
it  were  immediately  circulated  in  every  part  of  Scotland,  the  object 
being  to  provide  information  for  the  use  of  the  members  as  to  the 
mercantile  credit  of  the  trading  community,  and  to  make  the  members 
acquainted  with  tl^e  names  of  persons  in  trade  of  doubtful  credit. 
The  circulation  of  the  list  containing  this  information  was  challenged 
by  a  party,  whose  naimo  appeared  in  it  as  the  grantor  of  promissory 
notes  protested  for  non-payment,  but  which  he  averred,  that  he 
had  granted  for  the  accommodation  of  another,  and  was  able  to 
retire,  had  he  not  had  good  reasons  for  not  doing  so.  The  opinions 
of  the  whole  Court  were  taken,  and  it  was  decided  by  a  majority  to 
D.  677.  interdict  the  circulation  of  tho  list ;  Newton  v.  Fleming,  10th  March 
Bell'B  App.  1846.  This  decision  was,  however,  reversed  on  appeal,  l7th  February 
^^  1848,  the  House  of  Lords  holding,  that,  as  all  tho  records  are  by  sta- 

tute made  patent  to  the  public,  it  is  not  libellous  for  a  body  of  mer- 
chants to  publish  to  each  other  the  names  appearing  upon  the  register 
of  prot-ests  ;  and  that  decrees  of  registration  are  equally  open  to  the 
public,  and  may  be  equally  published,  with  decrees  pronounced  in 
foro  contentioeo. 
GoxponxT  ^^  clause  of  registration  expresses,  first,  the  grantor's  consent  to 

PARTS  OF         registration ;  secondly ,  the  books  in  which  the  deed  is  to  be  registered, 
RMiffnuTioK.  which  are  generally  in  the  comprehensive  form  of  '^  the  books  of 

Council  and  Session,  or  others  competent;"  thirdly,  the  purpose  of 
registration,  which,  if  it  is  only  designed  to  preserve  the  deed,  will  be 
**  for  preservation."  If  the  deed  is  such  that  its  obligations  may  be 
enforced  by  execution,  then  the  purpose  will  be  *'for  preservation, 
**  and  that  aU  necessary  execution  may  follow  upon  a  decree  to  be 
"  interponed  hereto  in  Comnwn  form."  Where  it  is  proper  to  have 
the  power  of  execution  upon  six  days'  charge,  the  words  "  t«pon  six 
"  days'  diarge,"  will  be  inserted  after  the  word  "  execution"  Where  a 
chief  object  of  the  registration  is  publication,  as  in  deeds  relating  to 
heritable  securities,  and  which  will  be  entered  in  the  register  of 
sasines,  that  purpose  also  will  be  expressed  by  adding  the  words, 
**  and  also  in  the  general  or  particular  register  of  sasines,  reversions, 
"  Sc,  for  publication  ;"  and  it  may  be  noticed  here,  that  deeds  re- 
corded for  publication,  like  those  registered  as  probative  writs,  are  not 
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retained  in  the  record  for  preservation,  but  are  copied,  and  the  ori-      Past  I. 
ginals  returned  to  the  parties.     By  1617,  cap.  16,  extracts  from  the  chaptbb  lir. 
Twisters  of  sasines  are  probative  in  all  cases,  excepting  those  of  im- 
probation.    The  fourth  and  last  part  of  the  registration  clause  is  the 
nomination  of  procurators : — "  And  to  that  effect  I  constitute 

my  procurators^  &c.'' 
The  office  of  procurator  here  is  not,  as  is  sometimes  erroneously  sup- 
posed and  stated,  to  register  the  deed.  That  is  done  at  the  suit  of 
the  hdder  or  creditor,  and  the  procurator  for  the  granter  or  debtor 
mffpesLTB  ficHone  juris  to  consent  that  decree  be  pronounced  and  issued 
against  his  constituent 

6.  The  Testing  Clause. — The  last  part  of  the  deed  is  the  Testing  Testing 
Clause  ;  the  essentials  of  which  we  have  already  minutely  examined,  clause. 
We  have  found  that  it  must  contain  the  name  and  designation  of  the 
writer — the  number  of  pages,  where  there  is  more  than  one  sheet — 
the  names  and  designations  of  the  witnesses — the  granter's  adoption 
of  mai^nal  notes  and  of  words  superinduced  upon  erasures.  The  date 
and  place  of  subscription  are  not  indispensable,  but  it  is  always  ad- 
visable to  insert  them.  It  is  usually  stated,  that  the  deed  is  written 
upon  stamped  paper.  This  is  not  necessary,  but  is  advisable,  in  order 
that  the  fact  may  appear  by  the  terms  of  the  extract  after  the  deed 
is  recorded. 

After  the  full  investigation  already  made  of  all  the  particulars  NanoBm  Test- 
mentioned  in  this  clause,  we  shall  only  advert  here  to  that  portion  ™°  Clause  of 
of  Hwhieh  refers  to  corrections  and  additions.  There  can  be  no  additions,  &c. 
doubt,  that  such  a  aoiioe  of  erasures,  deletions,  interlineations  and 
marginal  notes,  in  the  testing  danae,  as  sliows  that  they  were  made 
before  subscription,  amounts  to  adoption  of  them  by  the  maker  of  the 
deed.  This  is  either  directly  stated  or  implied  in  the  observations  in 
the  Court  of  Appeal  upon  the  important  cases  recently  decided  there. 
In  the  case  of  Redder  v.  Reidy  Lord  Brougham  says : — "  It  is  not  i  Hob.  App. 
"  necessary  that  any  exact  form  of  words  should  be  used  in  making 
*'  reference  to  erasures,  and  it  may  bo  admitted,  that,  if  there  is  in  the 
*^  testing  clause  a  statement  which  amounts  to  the  same  thing  as 
*'  asserting  the  existence  of  the  erasures,  it  is  sufficient  "  and  then  he 
goes  on  to  show  that  this  assertion  must  be  specific ;  and,  while  his 
Lordship  animadverts  upon  admitting  a  notice  of  erasures  in  the  test- 
ing clause,  without  more  as  proof  that  the  erasures  existed  before  the 
execution,  and  were  known  to  the  maker  of  the  instrument,  as  objec- 
tionable and  exposing  the  right  of  parties  to  hazard,  he  expressly 
states  that  this  course  has  been  ''  established  in  practice  and  recog- 
"  nised  by  the  decisions."  But,  while  the  rule  is  thus  fixed,  it  is  very 
necessary  to  attend  to  the  caution  contained  in  the  same  speech, 
which  prescribes  it  to  be  the  duty  of  the  Courts  carefully  to  prevent  the 
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practice  '*  from  being  extended,  and  to  keep  the  rules  respecting  it, 
''  already  all  too  loose,  from  being  in  any  particular  relaxed."  We 
are  to  observe  then,  as  stated  by  Lord  B&ouqham,  that  the  notice  of 
erasures  "  must  be  an  assertion  of  all  the  erasures — that  is,  all  the 
'*  material  ones,  having  been  made  and  written  before  execution  '** 
and  he  afterwards  says,  that  it  would  not  be  enough  to  say,  that ''  in 
'*  all  the  instances  in  which  B's  name  is  mentioned  in  the  deed  and 
*'  struck  out,  and  A's  name  written  over  it,  this  alteration  was  made 
''  before  execution \*  "  because  there  must  be  a  specification  of  the 
''  very  erasures  in  number  and  position,  or  such  a  reference  as 
'*  amounts  to  a  specification/'  And  at  page  208  of  the  report,  we 
have  this  important  practical  rule : — *'  Where  it  is  necessary  after  exe- 
**  ciUion  to  take  notice  in  the  testing  clause  of  an  erasure  or  altera- 
"  tion,  such  testing  clause  should  not  be  fiilled  up,  unless  accompanied 
*'  with  some  act  by  the  maker  of  the  instrument,  evidencing  that  he 
*'  was  cognizant  of  the  notice  in  the  testing  clause ;'  and  he  adds : — 
"  The  whole  force  and  effect  of  an  erasure  being  mentioned  in  the 
*'  testing  clause  is  derived  from  the  supposition,  that  the  clause  speaks 
**  truth,  when  it  asserts  the  making  of  these  erasures  before  the  exe- 
**  cution,  and  any  suspicious  circumstances  on  the  face  of  the  clause 
"  would  destroy  the  credit  thus  given  to  it  ;*  and  it  is  noticed  as  a 
circumstance  of  suspicion  in  the  case,  that  the  last  words  of  the  clause, 
"  writer  hereof,"  were  written  over  part  of  the  testator's  signature, 
indicating  that  in  this  instance  the  clause  was  written  after  execution. 

Although,  therefore,  a  deed  ew  facie  regular  and  correct  will  be 
treated  as  enjoying  the  legal  presumption,  that  the  testing  clause 
which  forms  part  of  the  body  of  the  deed  was  completed  before  exe- 
cution— a  presumption  not  removed  by  the  fact  that  insertion  after 
execution  is  the  prevalent  practice — we  have  here  an  instructive  cau* 
tion,  that  the  completion  should  be  made  with  the  greatest  care  and 
accuracy,  in  order  to  avoid  the  least  ground  of  suspicion;  and  it  ought 
to  be  an  invariable  rule  in  practice  to  insert  the  requisite  notice  of 
erasures  and  superinductions,  deletions,  interlineations,  and  maiginal 
additions,  before  subscription. 

It  only  remains  here  to  notice,  that,  although  the  proper  innction 
of  the  testing  clause  is,  as  its  name  indicates,  to  set  forth  the  parti- 
culars of  the  subscription  and  attestation,  it  does  not  follow  that  its 
effects  are  limited  to  that  purpose,  and  that  nothing  will  be  valid,  if 
inserted  in  the  testing  clause,  unless  it  relates  to  the  execution.  An 
attempt  thus  to  limit  the  effect  of  the  testing  clause  was  made  in 
Johnstone  v.  Coldstream,  30th  June  1843.  This  was  the  case  of  a 
settlement  by  a  husband,  framed  entirely  in  his  name  alone,  but  sub- 
scribed also  by  his  wife,  the  object  of  whose  signature  was  stated  in 
the  testing  clause  merely,  which  bore,  that  "  these  presents,  written 
**  by  Alexander  Stewart  Qilchrist,  &a,  are  subscribed  by  me,  and  by 


THB  GBirBSAL  STBUGTUSB  OF  DBCD&  169 

'^  tbe  said  Margaret  Coldfitream,  my  spouse,  in  token  of  her  consent      Pait  i. 

*^  to  and  approval  of  this  deed  and  all  the  clauses  therein  contained,  p    ... 

"  at  Dundee,  the  10th  day  of  October,"  &c.  The  next  of  kin  of  the  "^"" 
wife  objected,  that  this  was  not  an  effectual  deed  as  regarded  her  con- 
sent, because  the  testing  clause  did  not  form  part  of  the  deed  of  a 
subscriber,  which,  it  was  contended,  was  evident  from  the  decisions 
holding  it  competent  to  fill  it  up  eo;  post  fa/oio  and  even  after  the 
granter^s  death,  and  also  from  its  not  being  necessary  to  name  and 
design  the  writer  of  the  testing  clause,  though  a  different  person  from 
the  writer  of  the  deed ;  it  was,  therefore,  argued,  that  there  was  here 
no  ground  for  holding  that  the  words  of  consent  were  inserted  before 
the  wife's  subscription,  or  even  before  her  death.  This  view  was  sup- 
ported by  Lord  Ivobt,  Ordinary,  but  the  Second  Division  of  the  Court 
unanimously  altered  his  judgment.  The  Lord  Justice  Clerk  Hope's 
opinion  contains  much  instructive  matter  on  this  point,  bearing  that 
the  testing  clause  is  as  much  a  part  of  the  body  of  the  writ  as  any 
other  clause,  and  that  everything  which  precedes  the  subscription  is 
a  part  of  the  deed,  and  as  much  authenticated  by  the  subscription  as 
any  other  part,  if  the  subscription  itself  is  tested  in  the  form  pre- 
scribed by  law — that  the  principle  of  the  law  of  Scotland  is,  that  the 
deed  is  completed  when  subscribed,  and  the  testing  clause  filled  up 
before  subscription — and  that  it  is  under  the  strength  of  this  pre- 
sumption, that  filling  up  afterwards  has  been  sanctioned.  Under 
this  decision  the  wife's  next  of  kin,  her  legal  representatives  in  nuh 
lUibuSy  were  cut  off  from  the  succession  to  her  share  of  the  goods  in 
communion  by  a  consent  embodied  in  the  testing  clause;  and  we 
have  here,  therefore,  a  strong  motive  for  care  and  punctuality  and 
circumspection,  since  results  so  important  may  flow  from  what  is  so 
largely  confided  to  the  Conveyancer's  charge.  Another  example  of 
matter  in  the  highest  degree  essential,  (viz.,  the  age  of  a  consenter  to 
a  disentail,  required  by  statute,)  being  held  to  be  competently  inserted 
in  the  testing  clause,  is  presented  in  Kelso,  8th  March  1850.  19  ix  91a 


170  LECTUBBS  OK  CONVBTANCINO. 


PabtI. 
Chaptbs  IV. 


CHAPTER  IV. 


DBLIYBBY    OF    DBED& 


The  execution  of  a  deed,  however  regular  and  unexceptionable, 
not  necessarily  give  it  immediate  efiSect.  In  unilateral  deeds, 
irhich  Hn  evidently  executed  for  the  benefit  not  of  the  grantor  but 
of  another,  the  aot  is  not  fully  completed  until  the  grantee  is  put  in 
possession  of  the  deed,  «8  that  forms  his  title  to  the  right  which  it 
confers.  Delivery,  therefore,  is  necessary  to  the  complete  effect  of 
such  deeds.  The  importance  of  this  stop  is  strikingly  illustrated  by 
the  doctrine  of  the  Law  of  England  as  delivered  by  £lackstone,  that, 
where  a  deed  is  sealed  by  another  than  the  granter,  the  gnnter  by 
delivery  of  it  adopts  the  sealing,  and  by  parity  of  reasoning  he  will 
by  the  same  act  adopt  the  subscription  as  his  own,  though  written 
by  another.  This  is  a  doctrine  which,  however  questionable  upon 
general  grounds,  is  attended  with  less  difficulty  in  regard  to  English 
deeds,  inasmuch  as,  by  the  express  terms  of  the  attest,  the  witnesses 
to  an  English  deed  are  witnesses  not  only  to  the  signature  and  seal- 
ing, but  also  to  the  delivery,  while  in  Scotland,  as  we  have  seen,  all 
that  the  witnesses  attest  is  the  verity  of  the  subscription. 

ufiu^BTDimi.     ^'^^  general  rule  of  our  law  then  is,  that  a  deed  is  not  obligatory, 

DauYuao.  although  completely  executed,  until  it  shall  also  be  delivered.  While 
it  remains  with  the  granter,  or  with  his  agent,  or  with  any  other 
party  acting  on  his  behalf,  it  is  not  obligatory,  the  presumption 
of  law  being  that  his  resolution  had  not  been  finally  taken.  A  deed, 
therefore,  found  after  the  grantor's  death  in  the  hands  of  his  agent, 

M.  11,676.       was  held  not  to  be  delivered;  Irvine  v.  Irvine^  November  1738. 

WaAT  ooHBTi-  With  regard  to  the  general  doctrine  there  is  no  doubt  or  ambiguity ; 

BRT  or  ▲  DBBD.  l>ut  groat  difficultics  have  been  felt  in  determining  under  doubtful 
circumstances,  whether  the  act  of  delivery  has  taken  place ;  and  the 
decisions  in  such  cases  have  not  been  entirely  uniform.     In  the  case 

4Br.  Snpp.  o{ Stamfield's  Creditors  v.  Scots,  26th  December  1696,  the  granter  of 
an  assignation  informed  the  grantee  verbally,  that  the  deed  was  sub- 
scribed, directed  to  him,  and  lying  on  his  table,  and  that  on  Monday 
it  should  be  delivered.    The  granter  was  murdered  that  night,  but 
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the  assignation  was  found  lying  on  Ym  table,  subscribed,  and  directed      ^^^  ^* 
to  the  grantee.    This  was  maintained  to  be  equivalent  to  delivery,  on  Chaftbb  iy. 
the  ground  that  it  is  not  so  much  the  traditio  de  manu  in  manum 
that  makes  the  delivery,  as  a  rational  act  of  the  will,  declaring  the 
purpose  and  resolution.     Tlie  Lords,  however,  thought  this  "  a  too 
**  nice  and  metaphysical  tradition,"  and  found  the  deed  an  unde- 
livered evident.    In  the  case  of  Oraw/ords  v.  Kerr,  18th  Novembef  h,  «.  "Move- 
1807,  a  party  wrote  to  his  creditor  enclosing  bank-notes  and  a  bill  ^*^"'^PP*- 
in  payment  of  his  debt.    The  letter  was  wafered  and  intrusted  to  a 
servant,  to  be  given  next  morning  to  the  post-runner.    The  party 
died  in  the  morning  before  the  postman  came,  and  the  letter  was 
opened  and  the  money  retained.     In   a  competition  between  the 
party  to  whom  the  letter  was  addressed,  and  the  general  creditors  of 
the  deceased,  the  letter  with  its  contents  was  held  to  have  been 
effectually  delivered.     On  comparing  these  cases,  there  are  not 
grounds  for  any  distinction  between  them,  with  the  exception  that 
in  the  case  of  Stamfield  the  granter  had  verbally  expressed  an  inten- 
tion to  send  the  enclosed  deed,  which  might  have  been  held  suspen- 
sive of  the  act  of  delivery.    The  case  of  Oraufords  appears  to  involve 
in  its  decision  the  true  principle,  viz.,  that  the  delivery  is  complete 
when  the  granter  has  himself  done  whatever  he  can  to  complete  it. 
No  formal  or  written  act  of  delivery  is  requisite ;  and  when  a  deed  is 
found  in  the  hands  of  the  grantee,  it  is  presumed  to  have  been 
delivered,  unless  the  contrary  shall  be  proved  by  his  writ  or  oath. 
Onerous  deeds,  appearing  in  the  hands  of  the  grantee,  are  presumed 
to  have  been  delivered  at  their  dates ;  and  this  is  an  important  point 
in  questions  with  an  heir;  Gordon  v.  Maitland,  1st  December  1757.    H.  ii,i65. 

Difficulties  occur  also,  where  the  deed  is  left  in  the  hands  of  a  Dbuybxt  of 
third  party.     If  it  is  so  deposited  with  express  instructions,  effect  of  ^"^  ^'''^• 
course  will  be  given  to  the  depositation  in   conformity  with  the 
design  so  declared.    We  have  seen,  however,  in  the  case  of  Logan  v.  2  S.  253. 
Loffan,  27th  February  1823,  where  an  instruction  to  destroy  deeds 
was  unavailing  because  improbative,  that  such  instructions  must  be 
given  in  legal  form.     In  the  absence  of  any  specification  of  the  pur- 
pose for  which  deeds  are  committed  to  the  custody  of  a  third  party, 
the  question,  whether  they  have  been  delivered  or  not,  will  be  deter- 
mined, in  the  first  place,  by  facts  and  circumstances  indicative  of  the 
granter's  intention  in  making  the  deposit.     This  rule  was  laid  down 
in  the  case  of  MaHdem  v.  M'Oruthar,  29th  March  1842 ;  and  it  had  4  D.  1182. 
previously  been  acted  upon  in  the  case  of  Rammy  v.  Matde,  15th  6  S.  843. 
January  1828,  where  a  bond  of  annuity,  deposited  in  the  hands  of  a 
party  who  was  agent  both  for  granter  and  grantee,  was  held  to  be 
delivered,  having  been  acted  upon  and  payments  received  by  the 
£rantee  through  the  medium  of  the  holder.      This  decision  was  4  WO.  and  Sh. 

•  •       Ann   FiSL 

affirmed  upon  appeal      The  same  rule  again  received   effect  m^PP"^ 


172 


LECTURBS  OH  CONYBTAKOINa 


Pa«tI. 

ChaptuIV. 

12  D.  748. 


IT.  42,  8. 


M.  8249. 


K.llJS8d. 


6  8.848. 
4  D.  1182. 


M.  17,004. 
Dbjvsbtof 


18  D.  606. 


P.C. 


the  remarkable  case  of  Mair  and  Sons  v.  Thorn's  Trustees,  20th 
February  1850.  In  that  case,  a  bond  for  ^£^900  had  been  left  in  the 
hands  of  a  party,  agent  for  both  creditor  and  debtor.  Of  the  sum  in 
the  bond  a  part  only  had  been  advanced,  when  the  custodier  died. 
The  bond  was  thereupon  delivered  by  his  executor  to  the  lenders ; 
but  the  Court  held  that  it  had  been  improperly  given  up,  having 
been  a  delivered  deed  only  quocid  the  amount  advanced,  but  unde- 
livered with  respect  to  the  part  unpaid.  In  the  absence  of  all  evi- 
dence with  respect  to  the  purpose  of  depositation,  it  is  the  opinion  of 
Lord  Staib,  that  writs  in  the  hands  of  third  parties  are  presumed  to 
be  delivered.  Here,  however,  Mr.  Erskine  distinguishes  between 
onerous  and  gratuitous  deeds,  holding  that  a  gratuitous  writing  in 
the  custody  of  a  stranger  will  be  presumed  to  have  been  deposited 
with  him  under  a  tacit  condition  of  being  returned  to  the  grantor, 
if  called  for  during  his  life,  and  if  not,  that  it  shall  be  delivered  to 
the  grantee  upon  his  death ;  Ker  v.  Ker,  25th  January  1677 ;  where 
a  gratuitous  disposition,  delivered  to  a  stranger  without  expressing 
the  purpose  of  delivery,  was  held  revocable.  The  decision  in  Holwell 
T.  Cuming,  Slst  May  1796,  was  to  the  like  effect.  But  Erskine 
confirms  the  general  presumption  in  favour  of  the  grantee,  where 
deeds  are  in  the  hands  of  a  third  party,  who  is  agent  for  both  grantor 
and  grantee ;  and  this  doctrine  was  expressly  recognised  and  acted 
upon  in  the  case  oi  Ramsay  yxai  cited,  and  may,  therefore,  be  held  as 
authoritative,  with  the  qualification,  (noticed  in  the  case  of  Maildem,) 
that  this  presumption  does  not  exclude  a  regard  to  the  party's  real 
intention  as  indicated  by  facts  and  circumstances.  It  is  decided, 
that  the  judicial  ratification  of  a  deed  by  a  wife  does  not  import 
delivery;  Bathgaie  v.  CochranSy  January  1685  ;  and,  therefore,  her 
deed,  although  ratified,  is  not  obligatory  until  actually  delivered. 

But  we  must  always  have  regard  to  the  essence  of  the  transaction 
as  imposing  upon  parties  their  true  position,  although  that  may  be 
different  from  the  position  assigned  to  them  by  the  external  form 
which  it  assumes.  Thus,  a  bond  taken  by  A  in  favour  of  trustees 
for  his  child  and  grandchildren,  although  granted  by  another  party, 
is  the  deed  of  A,  and  his  intention  that  it  should  be  irrevocable  being 
proved,  the  deed  is  effectually  delivered  by  depositation  with  one  of 
the  trustees ;  Collie  v.  Pirie's  trustees,  22d  January  1851.  Another  ex- 
ample of  regard  being  had  to  the  essence  of  the  matter,  independently 
of  the  formal  position  of  parties,  is  presented  in  a  striking  form  in 
Balvaird  v.  Latimer,  5th  December  1816.  James  Balvaird,  with  his 
own  money,  purchased  a  property,  and  took  the  disposition  in  £Etvour 
of  George  Balvaird,  his  nephew.  The  deed  originally  bore  payment 
of  the  price  by  the  nephew,  but  the  uncle,  before  his  death,  substi- 
tuted his  own  name  in  the  narrative  as  having  paid  the  price.  Until 
his  death,  the  uncle  treated  the  property  as  his  own,  levying  the 
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rentfl)  &<x    By  a  general  disposition  James  Balvaird  left  his  whole      Pau  I. 

property,  heritable  and  moveable,  to  his  widow,  and  the  Court  found  CiuIT^  iv 

her  entitled  to  the  house  in  question,  holding,  that,  as  the  disposition 

was  never  delivered  to  the  nephew,  the  property  remained  with  the 

undo  and  subject  to  his  disposal    Registration  or  infeftment  would 

have  been  equivalent  to  delivery,  but  so  long  as  the  deed  remained 

latent  with  the  uncle,  it  and  the  property  were  at  his  disposal 

There  are  various  exceptions  to  the  rule  requiring  the  delivery  of  Whsm  actual 
deeds  in  order  to  make  them  effectual    Thus,  delivery  is  unnecessary  nSSsHor^^. 
where,  by  the  terms  of  the  deed,  the  grantor  has  dispensed  with  qujiud. 
delivery.     This  is  a  clause  introduced  into  deeds  executed  ifUuiiu  ^*  ^<^08b 
mortiSf  and  the  purpose  of  it  is  to  shew,  that  the  deed  is  not  intended  with  db- 
to  take  effect  until  after  the  grantor's  death,  as  in  such  deeds,  which  u^*'^* 
by  their  nature  are  necessarily  revocable,  the  power  of  revocation 
ceases  at  death,  they  acquire  upon  that  event  the  force  of  delivered 
deeds,  and  the  Courts  wiU  then  ordain  them  to  be  delivered  to  the 
grantee,  as  in  the  case  of  Sleia  v.  Inglistaun^  23d  July  1 669  ;  or  to  m.  16,999. 
be  put  upon  record,  which  was  done  in  the  case  of  Logan  v.  Logan,  2  S.  868. 
27th  Feb.  1823,  already  referred  ta    Bonds  of  provision  in  the  custody  2.  Bovds  op 
of  a  father,  whether  granted  by  himself  or  taken  by  him  from  another  "^^^""O"  ■* 
party,  in  favour  of  his  children,  do  not  require  delivery,  the  father  child. 
being  the  proper  custodier;  Adair  v.  JLciatr,  20th  January  1 725 ;  M.  17,006. 
HamiUon  v.  HamiUon,  dth  January  1741.    In  the  latter  case,  the  M.  n,576. 
bonds  were  taken  by  the  father  from  his  son  in  favour  of  his  other 
children.    So  also,  in  Riddel  v.  Inglis,  3d  January  1750,  a  bond  by  a  m.  11,577. 
fiither  in  favour  of  his  children,  delivered  to  his  wife  who  also  had  an 
interest  under  the  deed,  was  held  to  have  been  delivered,  so  as  to 
validate  a  claim  at  a  child's  instance.     The  authority  of  this  decision, 
however,  is  questioned  by  Eilkerran.    The  purpose  of  the  father  to 
benefit  the  child  must  not  be  matter  of  doubt.     In  Keddie  v.  Christie,  n  d.  146. 
24th  November  1848,  a  father  had  deposited  money  in  his  son's  name, 
and  the  deposit  receipt  was  found  undelivered  in  the  father's  reposi- 
tories.    The  Court  disposed  of  the  case  on  the  principle  of  doing 
substantial  justice  inter  rusticos,  and  held  that  the  document  gave 
the  son  no  preference  for  the  amount  deposited.    A  post-nuptial  set*  d.  PosnrupnAL 
tlement  by  a  husband  upon  his  wife  does  not  require  delivery,  the  **™*>«"^ 
husband  being  the  legal  custodier  for  the  wife  during  the  marriage  ; 
Lindares  v.  Stewart,  18th  February  1715;  Parterfield  v.  Stewart,  ta.  e\u. 
15th  May  1821.     These  cases  may  be  taken  as  establishing  the  rule  1  8. 9. 
in  opposition  to  the  earlier  decision  in  Hindrick  v.  Dickson,  5th  Do-  1  Br.Sapp.38S. 
cember  1627,  where  a  contrary  judgment  was  pronounced.     Nor  is  4.  Debm  zh 
delivery  requisite  where  the  granter  has  himself  an  interest  under  ^^®^**" 
the  deed,  which  is,  therefore,  presumed  to  be  held  by  himself  on  tebbst. 
behalf  of  the  whole  grantees ;  Hadden  and  Lawder  v.  Shorswood,  M.  16,997. 
19th  June  1668.    This  was  an  assignation  of  a  bond  reserving  the 
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Far  I.  grantor's  liferent  In  Stark  v.  Kincaid,  11th  December  1679,  a  dis* 
CSbafiu  IV.  position  of  lands  was  sustained  though  found  in  the  disponer's  repo- 

M.  17  oot.       aitories,  in  respect  it  contained  a  reservation  of  his  liferent.    In  both 

these  CMes  the  deeds  also  contained  a  power  of  revocation. 

DuDB  sprao-       Deeds  which  the  grantor  was  under  an  antecedent  obligation  to 

IS^™"^^  execute  are  effectual  without  delivery,  as  in  the  case  of  Gormack 

7&868.  ^-  Anderson^  8th  July  1829,  where  the  undelivered  deed  was  a 

bond  for  borrowed  money^  Bipartite  contracts  are  effectual  without 
delivety.    This  was  decided  in  the  case  of  minutes  of  sale  of  lands ; 

M.  12,804.        Crawfurd  v.  VdUance*8  heirs,  29th  June  1625.     The  same  rule  was 

11. 17,007.        formerly  extended  to  a  decree  arbitral;  Simpson  w.  Strackan^  10th 

December  1736.    But  an  opposite  decision  was  pronounced  in  Roberi- 

M.  S58.  9an  V.  Ramsay,  20th  June  1783,  in  which  an  award,  executed  but  not 

p.  S88.  delivered,  was  held  to  be  ineffectual;  and  in  a  note  to  Erskine's  Insti- 

tutes, it  is  attempted  to  reconcile  these  judgments,  so  as  to  maintain 
the  former  doctrine  that  a  decree  arbitral  does  not  require  delivery. 
But  the  contrary  may  now  be  regarded  as  settled  by  the  judgment  in 

&  a  7d6b         Macnait  v.  Qray,  31st  May  1827,  where  it  was  held  that  two  interim 

decrees  arbitral,  which  had  been  executed,  and  copies  communicated 
to  the  parties,  were  notwithstanding  inoperative,  the  arbiters  having 
declined  to  deliver  the  principal  decrees  before  the  submission  ter- 
minated.    In  pronouncing  this  judgment)  the  Court  proceeded  upon 

2  HaOes,  912.   the  authority  of  the  case  of  Rchertson,  and  of  Lord  Beaxfield's 

opinion  in  that  case,  that  ''  an  arbiter  does  nothing  effectual,  until 
'^  he  either  delivers  or  registers  his  decree.'" 

EQuiYALnrtB  If  the  grantor  of  a  deed  retained  in  his  own  possession  shall  act 
DxuYUT.     ^p^^  j^  ^  .^  .^  yffete  delivered,  that  will  be  held  equivalent  to  delivery ; 

M.  6648.  Dick  V.  Oliphant,  24th  January  1677.    Here  the  granter  had  raised 

homing  in  the  assignee's  name  upon  an  assignation  executed  by  him- 
self.    The  placing  of  a  deed  upon  a  public  record  is  also  equivalent 

6  D.  180.         to  delivery ;  Downie  v.  MackiUop,  5th  December  1843 ;  and  the  same 

effect  will  follow  the  registration  of  a  sasine  upon  an  undelivered 

M.  11,186.        bond  ;  Bruce  v.  Bruce,  2d  June  1675.     The  agent  in  the  cause  may 

be  examined  as  a  witness  cum  nota,  to  prove  the  delivery  of  a  deed 

M.  16,767.        to  which  he  was  an  instrumentary  witness ;  Earl  o/Mardi  v.  Sawyer, 

21st  November  1 749 ;  and  this  is  a  case  in  which  the  agent  in  the 
cause  will  still  be  a  competent  witness,  as  contemplated  by  1 5  &  1 6 
Victoria,  cap.  27. 


AooiPTAKCB         In  order  to  the  complete  effect  of  a  deed,  it  is  of  course  necessary 

OF  DIED  BT 

oiAJiTKi:.  that  the  grantee  accept  of  it.  It  will  not  subject  a  party  to  the  lia- 
bilities inferred  by  the  acceptance  of  a  deed,  if  he  have  merely 
received  it,  as  that  may  be  in  order  to  deliberate  whether  he  will 
accept.  But  his  acceptance  will  be  sufficiently  proved,  not  only  by 
his  declaration  to  that  effect,  written  or  verbal,  but  by  his  taking 
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Ham  deed  and  acting  upon  it,  taking  the  benefit  of  its  provisions  in      PurL 
his  favour,  placing  it  upon  record,  or  otherwise  treating    it  as  an  ^-^       -y 
accepted  deed. 

It  remains  only  to  notice,  that,  where  a  deed  is  by  its  own  tenor  MdrtU  eauid 
revocable,  although  not  expressly  declared  revocable,  as  a  conveyance  ^J^i^"" 
granted  mortis  causa  and  containing  a  reservation  of  liferent  and  though  dbut- 


dispensation  with  delivery,  it  is  not  rendered  irrevocable  by  delivery; 
and,  accordingly,  where  a  deed  of  the  nature  referred  to  had  been 
executed  and  delivered  to  the  disponee,  the  grantor  was,  notwith- 
standing, held  entitled  to  revoke  it;  Miller  v.  Dickson,  11th  July 4 a 822. 
1826.    But  the  mere  statement,  that  a  deed  is  made  in  contemplation 
of  death,  does  not  imply  a  power  of  revocation,  if  its  tenor  and  pro- 
visions combine  with  the  fact  of  delivery  to  shew  that  it  was  designed 
to  be  acted  upon  immediately.     In  Miller  v.  Miller,  13th  November  Home,  284. 
1798,  a  father  had  conveyed  his  lands  and  whole  other  property  to 
his  son  by  a  delivered  deed  oontadning  no  power  of  revocation,  and 
it  was  held  to  be  irrevocable^ 
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CHAPTER  V. 

THE  DOCTRIITES  OF  HOMOLOGATION  AND  RSI  INTERVENTUS. 

HoMOLooATioir.      1.  H<>m6logcitwn, — Although  writings,  which  are  defectire  in  the 

statutory  solemnities  or  upon  other  grounds,  do  not  cany  on  their  face 
the  authoritative  character  which  is  given  to  those  enjoying  the  privi- 
leges of  probative  deeds,  and  although  such  defective  writings  cannot, 
therefore,  receive  effect  as  evidence  in  themselves  against  the  grantor, 
yet  the  act,  intended  to  be  done  through  the  medium  of  the  deed,  does 
not  from  such  defects  of  necessity  fail  in  its  object  No  doubt,  while 
the  defective  deed  stands  alone,  effect  cannot  be  given  to  it,  but,  if  the 
grantor  shall  by  any  posterior  act  give  evidence  of  that  consent,  which 
the  deed  has  failed  authentically  to  convey,  by  such  posterior  act 
he  will  be  held  to  supply  his  consent,  and  he  will  thus  incur  the 
same  obligation  as  if  the  deed  had  not  been  liable  to  objection. 
This  is  the  doctrine  of  homologation,  and  it  is  founded  upon  the 
principle,  that,  as  the  defective  writing  fails  of  effect  upon  grounds 
which  the  law  admits  for  the  protection  of  the  granter,  so  it  is  in  his 
power  to  relinquish  these  grounds,  and  to  waive  the  objections  he 
might  take  to  the  deed,  and  to  acknowledge  that  it  is  obligatory  upon 
him.  This  acknowledgment  is  effectually  made  by  acts,  which  un- 
equivocally treat  the  objectionable  deed  as  valid. 

A  familiar  example  of  the  effect  of  homologation  occurs  in  the  case 
of  submissions,  which  by  an  established  rule  of  law  may  be  validated 
rtbus  ipais  etfcustis,  notwithstanding  defects  in  the  deed  of  submission. 

M.  6669.  Thus,  in  Brown  and  CoMUe  v.  Gardner^  10th  January  1 739,  a  decree 

arbitral  following  upon  a  submission  was  sustained,  although  one  of 
the  submitting  parties  had  not  subscribed  the  writing  constituting  the 
submission,  upon  the  ground  that  he  had,  notwithstanding,  appeared 

M.  6657.  before  the  arbiter  and  adduced  evidence ;  and  in  Telfer  v.  Hamilton^ 

21st  January  1736,  a  deed  of  submission  by  a  married  woman,  null 
upon  account  of  there  being  only  one  witness  to  her  subscription, 
was  found  to  be  homologated  by  her  husband  appearing  and  pleading 
before  the  arbiter.  Another  illustration  of  the  principle  is  the  appro- 
bation of  a  deed  after  majority  by  a  minor,  such  approbation  being 
gathered  either  from  his  direct  consent,  or  from  acts  implying  consent. 
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Thus,  in  the  case  of  Linton  v.  Dundas,  January  1 729,  a  party,  having       Part  I. 
after  majority  taken  advantage  of  arrangements  connected  with  a   chapter  V 
sale  of  his  lands  during  minority,  was  found  to  have  thus  homologated  m.  ^q^a, 
the  sale,  and  to  be  debarred  from  insisting  in  the  objection  he  might 
otherwise  have  taken. 

It  is  to  be  kept  in  view,  that  the  doctrine  of  homologation  applies  What  debm 
only  to  such  deeds  as  were  originally  capable  of  being  made,  and  tliat  op  BEnm  homo- 
posterior  acts  can  have  no  effect  in  validating  deeds  granted  by  parties  looateo. 
labouring  under  an  absolute  incapacity.     A  deed  by  an  idiot,  there- 
fore, cannot  be  made  effectual  by  homologation,  as  such  a  party  cannot 
be  held  capable  of  consent  affecting  his  own  interests  in  any  degree  ; 
Morton  v.   Young,  11th  February  1813.*     In  Stein's  Assignees  v.  F.  C. 
Otbson-Craig,  2d  June  1829,  the  assignees  in  an  English  bankru]|tcy  7  s.  686. 
adopted  a  Scottish  trust  deed,  and  afbenvards  chaUengcd  it.     The 
Court  of  Session,  proceeding  upon  the  opinion  of  English  counsel  that 
it  was  competent  for  the  assignees  to  homologate  the  deed  in  question, 
found  that  it  had  been  effectually  homologated.     But  the  House  of 
Lords,  holding  the  opinion  of  English  counsel  to  be  wrong,  reversed  swil.  and  Sh. 
the  decision,  on  the  ground  that  the  assignees  could  not  homologate  -^PP*  ^^• 
a  deed,  which  it  was  incompetent  for  them  to  have  originally  granted. 
The  objection  of  incapacity,  however,  in  cases  of  homologation,  does 
not  extend  to  deeds  granted  by  minors  without  consent  of  their  cura- 
tors, or  by  married  women  without  their  husbands'  consent ;  because, 
although  these  parties  lie  under  a  legal  disqualification  effectually  to 
bind  themselves  without  consent  of  their  guardians,  yet  they  are 
capable  of  an  intelligent  consent.     It  is  a  rule  also,  that,  where  the 
nullity  arises  from  the  defective  observance  of  the  solemnities,  deeds 
may  be  homologated,  it  being  competent  to  the  granter  to  renounce 
the  benefit  of  objections  introduced  for  his  own  protection. 

It  is  a  postulate  of  the  doctrine  of  homologation,  that  the  appro-  Requisites  op 
batory  act  must  be  done  by  a  party  capable  of  consent,  and  a  deed  the  act  of 
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•  In  a  reduction  of  certain  deeds,  the  defender  proposed  to  meet  the  pursuer's  issae  of 
insanity  with  a  coonter-issne  of  homologation.  It  was  held  that  he  was  not  entitled  to  such 
coonter-istue.  "  As  to  the  issue  that  the  deeds  are  not  the  deeds  of  the  pursuer,  I  ani  of 
"  opinion,  that  if  the  defender  proposes  to  have  them  declared  to  be  the  pursuer's  deeds  by 
"  adoption  or  homologation  after  he  became  sane,  he  must  do  so  in  an  actirtn  of  declarator. 
•*  Tha  deeds  are  ex  hypothec  nidi,  and  can  only  become  binding  by  establishing  in  a  proper 
"  action  the  deliberate  adoption  of  them  by  the  pursuer,  when  he  was  in  his  sound  mind." — 
Per  LoBD  Justice  Clebk  ;  GaU  v.  Bird^  3d  July  1855.  The  same  case  also  shews,  that  it  17  D.  1027. 
u  competent  to  meet  an  issue  of  facility  and  lesion  by  a  counter-issue  of  homologation. 

"  When  the  original  party  homologates,  he  either  ratifies  a  deed  or  obligation  already 
"  execoted,  but  imperfectly ;  or  he  adopts  and  gives  effect  to  what  would  otherwise  be  null. 
"  When  there  is  already  an  obligation  existing,  though  imperfect  or  subject  to  exception, 
"  homologation  may  have  the  effect  of  confirming  it  as  good  from  the  first :  AMiero  the  deed 
"  or  obligation  is  ntifl,  homologation  acts  only  as  the  adoption  of  what  is  reduced  to  an  intel- 
**  ligiUe  and  precise  shape,  but  is  in  no  degree  binding ;  and  the  binding  effect  has  in  this 
"  caae  no  retrospect.' *—l  BeXV^  Comm.  145. 

12 
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Pakt  L      therefore,  cannot  be  homologated  either  by  an  idiot,  as  already  ob- 
Chaptbb  V.    8G'^^>  ^^  ^y  *  woman  clothed  with  a  husband ;  Rosea  v.  Rose,  20th 
1  S.  154.  November  1821.    Here  a  bond,  granted  by  a  female  under  age,  and 

ratified  by  her  marriage  contract,  (which  was  also  executed  by  her 
under  age,)  was  found  not  to  be  thereby  homologated.  In  order  that 
homologation  may  be  effectual,  it  is  essential  that  the  party  know 
the  contents  of  the  deed,  which  he  thereby  adopts ;  and  instrumentary 
witnesses,  therefore,  are  not  bound  by  the  deeds  which  they  subscribe 
in  that  character,  since  they  are  called  merely  to  attest  the  subscrip- 
tion, and  do  not  necessarily  know  anything  of  the  contents  of  the 
deed.  Where  the  circumstances  are  such,  however,  as  necessarily 
imply  knowledge  on  the  part  of  an  instrumentary  witness,  he  has 
be^  held  to  be  committed  to  the  contents  of  the  deed,  as  in  Davidson 
M.5652.  ^-  Davidson  and  Weir,  13th  July  J  714,  where  an  eldest  son,  having 

signed  as  witness  to  his  sister's  marriage  contract,  was  held  to  be 
thereby  debarred  from  challenging  a  bond  by  their  father  in  her 
favour,  which  was  assigned  by  the  contract 
Rbquibxteb  of       The  act  inferring  homologation  must  be  clear  and  unequivocal ;  and, 
iwHOLooATioH  therefore,  mere  non-interference  by  a  party,  at  a  period  when  no  per- 
caiu*.  sonal  interest  to  himself  has  yet  emerged,  will  not  infer  homologa- 

1  S.  158 ;  affd.  tion ;  Duke  of  Gordon  v.  Innes,  1 6th  November  1821 ;  and,  in  Dallas 
1  8h.App.i69.  y^  Paul,  13th  January  1704,  it  was  decided  that  the  signature  of  an 
M.  5677.  apparent  heir  as  instrumentary  witness  to  his  father's  settlement,  did 

not  import  the  heir's  consent  to  it,  and  that,  whether  he  knew  the 
contents  or  not.    This  decision  was  pronounced  after  careful  deliber- 
ation, and  the  report  bears  that  the  Lords  resolved  to  follow  it  as  a 
fixed  rule  in  time  coming.     Nor  do  acts  performed  necessarily  or  un- 
der compulsion  imply  homologation ;  and  so,  when  a  superior  under  a 
charge  grants  an  entry,  his  doing  so  is  no  homologation  of  the  vassal's 
right. 
HoMOLOGATioK     It  has  bocu  held  in  the  case  of  a  marriage  contract  imperfectly 
^iJiiSSi."     executed,  that  the  subsequent  marriage  vaUdates  it  by  homologa- 
M.9174.  tion  ;  Wemysses  v.  Wemyss,  16th  November  1 768.    The  contract  was 

not  subscribed  by  the  wife,  but;  in  respect  of  the  subsequent  marriage, 

it  was  found  subsisting  and  obligatory  upon  all  partie&    The  practical 

effect  is  shewn  by  the  subsequent  case  between  the  same  parties, 

M.6451.  Tod  V.  Wemysses,  12th  December  1770,  the  widow  being  excluded 

from  her  legal  share  of  certain  property,  because  it  had  been  disposed 
9  S.  233.  of  1>7  ^^e  marriage  contract.    The  decision  in  Kibbles  v.  Stevenson, 

18th  December  1830,  was  to  the  same  effect,  a  marriage  contract,  de- 
fective in  the  testing  clause,  being  held  validated  by  the  marriage  ; 
5Wil.  andSh.  ^^^  this  decision  was  affirmed  on  appeal,  23d  December  1831.     In 
App.  553.         such  cases,  however,  there  must  evidently  be  grounds  for  holding  that 

the  imperfect  deed  expresses  the  mind  of  both  parties,  and  it  was, 
therefore,  found,  that  mere  proposals  of  marriage,  given  to  the  wife's 
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brother,  but  not  shown  to  her  or  her  father,  cannot  receive  the  effect      Fabt  i. 
of  a  marriage  contract ;  Campbells  v.  U'OUuhan^  6th  June  1812.  Chaptbe  Y. 

It  has  been  observed,  that  the  effect  of  homologation  is  to  deprive  F.  C. 
the  party  of  objections  otherwise  competent  to  him  ;  but  it  is  most 
important  to  remark,  that  this  effect  results  only  in  so  far  as  regards 
the  homologating  party  himself,  and  that  the  effect  of  such  acts  does 
not  extend  to  third  parties  who  are  not  bound  to  acknowledge  them  ; 
and  in  so  far,  therefore,  as  they  may  have  an  interest,  the  deed  con- 
tinues as  open  to  objection  as  eveh 

It  is  competent  for  a  party,  where  a  deed  not  only  confers  a  right  HoMOLooAnoir 
upon  him,  but  subjects  him  to  burdens,  to  homologate  it,  only  in  so  far  as  tatio"*^"^ 
it  is  favourable ;  but,  in  order  that  this  effect  may  result,  protestation 
must  be  made,  clearly  defining  the  extent  of  the  approbatory  act ; 
and,  if  this  is  neglected,  acts  of  homologation  will  be  construed  as 
referable  to  the  whole  matter.    In  CamiichcLel  v.  Macritchie  (Car- 2  S.  19S, 
mickoLel*8  tnuiee^y  8th  Februaty  1823,  a  pa)*ty  having  accepted  of  a 
small  legacy  under  his  father's  cfettlement,  of  Which  he  also  acted  as 
a  trustee,  without  protesting  for  reservation  of  his  legal  rights,  was 
found  to  be  debarred  from  claiming  legitim. 

Homologation  will  not  be  implied,  where  a  de^  is  used  to  realize  a 
right  which  equally  belongs  to  the  user  tinder  a  different  title ;  and 
thus  the  receipt  of  rents,  under  a  lease  granted  contrary  to  the  terms 
of  an  entail,  was  not  held  to  bar  the  succeeding  heir  from  afterwards 
reducing  the  lease ;  Malcolm  v.  Bardner,  19th  Juno  1823.  2  a  410. 

2.  Ret  intervenius, — Closely  connected  with  the  doctrine  of  homolo- 
gation is  that  of  rei  intervenius.    This  arises,  vbi  res  non  sunt  integral; 
and  the  import  of  the  rule  is  this,  viiE.,  that,  where,  upon  the  faith  of  a 
contract  fully  agreed  upon,  but  not  made  formally  binding,  anything 
is  done  by  either  party,  which  cannot  be  recalled  so  as  to  restore  both 
parties  to  a  position  identically  the  same  as  they  had  previously  occu- 
pied, then  the  contract  is  held  to  be  completed  by  beihg  so  acted 
upon.     In  the  perfecting  of  contracts  by  deed,  rei  intervenius  is 
available  only  to  supply  want  of  form  or  of  authentication  ;  and  it  is 
not,  therefore,  available  where  the  subscription  of  the  party  is  not 
admitted  ;  Oraham  v.  Madeody  30th  November  1848.    The  examples  11 D.  173. 
of  the  perfecting  of  contracts  by  rei  intervenius  are  very  numerous, 
and  we  shall  select  only  a  few  by  way  of  illustration.    Leases,  imper-  Set  Intervenius 
fectly  constituted  by  writing,  are  nevertheless  effectual,  if  possession  of™  bb^ 
follow ;  Grant  v.  Richardson's  Representatives^  10th  July  1788.    This  M.  1518O. 
was  the  case  of  a  letter  from  the  landlord  promising  to  grant  a  lease, 
not  holograph,  but  followed  by  possession.    There  are  various  cases, 
in  which  the  writing  constituting  a  lease  has  been  signed  only  by 
one  of  the  parties,  but  validated  by  rei  intervenius ;  see  the  case  of 
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Pabt  L  Countess-dowager  of  Moray  v.  Stewart,  Jkc,  23d  July  1 772.  Here  the 
Chaptkb  V.    ^®*^^  ^^^  ^^*  ^^^^  signed  by  the  landlord ;  but  the  House  of  Lords, 

M.  4392.  reversing  the  judgment  of  the  Court  of  Session,  declared  it  as  effectual 

and  binding  as  if  it  had  been  signed  by  him ;  and  in  Macpherson  ▼. 

F.  C.  Macpherson  A  Clark,  12th  May  1815,  tenants,  who  had  entered  into 

possession  upon  a  missive  granted  by  the  landlord  but  not  subscribed  by 

M.  16181.        them,  were  found  to  be  effectually  bound  by  it.  In  M* Arthur y. Simpson, 

6th  July  1804,  a  letter  subscribed  by  initials,  and  followed  by  posses- 
sion, was  held  to  constitute  a  valid  lease.     In  the  case  of  Sutherland 

8  D.283.         <fe  Co.  V.  Hay,  12th  December  1845,  the  doctrine  will  be  found  stated 

and  illustrated,  that  acts  importing  rei  interventus  need  not  neces- 
sarily be  done  by  the  party  seeking  to  resile ;  and  so  acts  done  by 
the  landlord  on  the  faith  of  an  improbative  lease  bind  the  tenant, 
although  no  possession  may  have  followed.  Upon  the  same  principles, 
an  informal  missive  was  held  to  be  validated  by  improvements  exe- 
cuted by  the  tenant  under  the  proprietor's  eye  in  contemplation  of 

F.  C.  the  lease,  although  previous  to  its  commencement ;  Murdoch  v.  Moir, 

18th  June  1812.     And  even  a  verbal  tack  for  nineteen  years  is  vali- 

F.  C.  dated  by  payment  of  a  grassum,  and  rei  interventus  ;  Macrorie  v. 

Macwhirter,  18th  December  1810. 

BeilnUrventus,     Th«  general  rule  that  writing  is  essential  to  a  sale  of  land  suffers 

^  an  exception  in  the  case  of  a  verbal  agreement  to  sell,  followed  by 

M.  8425.  payment  of  part  of  the  price ;  Lawrie  v.  Craick  &  MaxweU,  23d 

F.  C.  December  1697.     In  the  case  of  The  Dunmore  Coal  Co,  v.  Youngs, 

1st  February  1811,  an  improbative  obligation,  granted  by  a  party  to 
procure  his  son's  liberty,  was  held  to  be  validated  by  the  liberation  of 

13  a  612.        his  son  from  a  messenger's  hands.     In  Oibh  v.  Ogg,  5th  March  1835, 

an  informal  obligation  for  payment  of  an  annuity  was  held  to  be  vali- 
dated rei  interventu,  a  process  having  been  abandoned  upon  the  faith 

4  D.  419.         of  it,  and  one  year's  annuity  paid  ;  and  in  the  cases  of  BaUantyne  v. 

6D.  875.         Carter,  21st  January  1842,  and  Johnston  v.  Grant,  28th  February 

1844,  improbative  letters,  not  entitled  to  the  privileges  of  writings  in 
re  mercatoria,  were  held  to  be  validated  by  the  advance  of  money  on 

7  8.743.  the  faith  of  them.     In  Nicholson  v.  M'Alister,  11th  June  1829,  the 

verbal  promise  of  a  fatlier  to  pay  a  tocher  of  ^£^1000  with  his  daughter, 
having  been  followed  by  her  marriage,  was  held  relevant  and  admitted 

14  a  323.        to  proof.     Lastly,  in  the  case  of  Hamilton  v.  Wright,  22d  January 
saandM'L.    1836,  affirmed  on  appeal,  12th  February  1838,  a  co-obligant  in  a 

^^  bond  of  annuity,  improbative  by  the  misnaming  of  a  witness,  was 

held  to  be  debarred  from  pleading  that  defect,  by  the  circumstance 
that  the  price  of  the  annuity  had  been  paid  into  his  hands,  it  being 
considered  immaterial,  whether  the  money  was  received  for  his  own 
use,  or  for  that  of  another.  In  a  subsequent  stage  of  the  same  case, 
2  D.  86.  Hamilton  v.  WriglU,  22d  November  1839,  the  party  having  pleaded, 
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that  at  all  events  the  hond,  being  open  to  this  objection,  could  not      Tart  T. 

form  the  ground  of  summary  diligence,  the  Court  disallowed  that  plea   CnAPTKit  V 

also,  and  held,  that,  by  the  decree  of  absolvitor  in  the  previous  action, 

the  deed  had  been  in  all  respects  redintegrated  in  a  question  with 

this  co-obligant.    The  judgment  of  reversal,  pronounced  by  the  House  i  Bell's  App. 

of  Lords,  2d  August  1842,  does  not  appear  to  affect  this  part  of  the^'^^ 

interlocutor  in  the  Court  of  Session. 


PART  II. 


THE  WRITINGS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 
EXTINCTION.  OF  PERSONAL  OR  MOVEABLE  RIGHTS. 


INTRODUCTION. 

Part  IL  Hatinq  inquired  into  the  esaentials,  which  are  common  to  all 

lanoDocriov.  deeds,  as  regards  the  capacity  of  the  parties,  the  subject-matter,  and 
legal  consent,  and  having  shewn  the  nature  of  the  solemnities 
requisite  in  deeds,  and  adverted  to  their  general  structure,  besides 
explaining  the  object  of  registration,  and  the  legal  rules  according 
to  which  defective  deeds  may,  in  certain  circumstances,  be  raised 
into  effect,  we  have  completed  the  first  portion  of  our  investiga- 
tions, the  purpose  of  which  was  to  shew  the  qualities  and  requisites 
which  all  deeds  possess  in  common.  We  are  now,  therefore,  to  pro- 
ceed with  a  more  particular  inquiry  into  the  structure  and  effect  of 
the  instruments  employed  in  constituting,  transmitting,  and  extin- 
guishing rights  connected  with  the  two  great  classes  of  things  into 
which  property  is  divided. 
RsLATiva  Although  it  is  the  prevailing  opinion,  as  we  have  already  found, 

huutabuIhd  *'^**  ^^  primaeval  times  things  moveable — that  is,  not  fixed  to  the 
MOYBABLB        goU,  woro  tho  first  objects  of  property,  yet  it  is  evident,  that,  as  society 
^^^    waa  formed  and  became  consolidated,  an  increaaing  importance  must 
have  attached  to  the  soil  and  the  rights  connected  with  it,  as  yielding 
the  means  of  permanent  subsistence.     The  value  of  land  necessarily 
advances  with  civilisation,  and  in  the  early  history  of  tribes  and 
nations  the  possession  of  it  forms  a  chief  subject  of  contention.    This 
was  especially  the  case  amongst  the  occupants  of  the  north  of  Europe. 
The  Helvetii,  as  we  read  in  the  beginning  of  Caesar's  Commentaty 
upon  the  Gallic  war,  found  their  territory  too  limited  for  a  people  so 
numerous  and  so  renowned  in  arms,  and  after  two  years'  careful  pre- 
paration sallied  forth  to  win  a  wider  dominion  by  force  of  arms,  burn- 
ing their  property,  and  particularly  everything  moveable  which  could 
not  be  of  service  in  the  enterprise. 
The  feudal  system  was  built  upon  this  spirit   Territorial  property — 
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the  rights  and  privileges  connected  with  the  soil— -ahsorbed  the  inte-     Fakt  ll. 
rest  and  attention  of  men^  and  even  after  possession  became  compara-  iKTBODucnoir. 

tively  secure,  the  habits  induced  by  feudal  practices,  and  the  feelings        

created  by  the  system  and  fostered  for  its  preservation — all  tended  to  yrLURAND 
magnify  into  exclusive  importance  the  rights  connected  with  the  i><^^*'^c!b  <^ 
feudal  estate  of  land,  while  possessions  of  a  moveable  description  were  Mov^i^f  ^'^ 
lightly  valued,  and  of  no  repute  in  the  estimation  of  the  law.  Com-  kiohtb. 
merce  did  not  then  exist  to  counteract  this  view,  which  was  confirmed 
by  the  permanency  of  land-rights,  all  other  property  being  accounted 
transient,  and,  therefore,  valueless.  The  system  was  aided  also  by  the 
simplicity  of  manners,  and  the  absence  of  luxury  and  refinement. 
Amid  such  circumstances,  there  was  little  demand  or  occasion  for 
moveable  property,  and  it  did  not,  therefore,  exist  in  great  quantity, 
and  the  inferior  importance  attached  to  it  prevented  its  receiving  that 
jealous  protection,  with  which  all  rights  of  a  feudal  nature  were 
guarded  To  these  views  are  ascribed  the  large  imposts  upon  move- 
ables, amounting  in  some  cases  to  10  and  even  15  per  cent,  exacted 
in  early  periods  of  our  history,  and  the  punishment  of  offences  com- 
paratively trivial  by  the  apparently  oppressive  forfeiture  of  all  the 
party's  personal  effecta  From  the  same  cause,  as  we  read  in  Black- 
stone,  the  ancient  English  law-books  contain  little  or  nothing  regard- 
ing the  moveable  species  of  property,  some  of  them  being  entirely 
silent  upon  that  subject,  and  whatever  occurs  in  others  being  chiefly 
borrowed  from  the  Civilians.  The  same  remark  has  been  made  upon 
our  old  Scotch  institutional  writers,  even  Craig  bestowing  no  attention 
upon  moveable  rights,  except  in  so  far  as  they  are  connected  with  the 
feudal  relation. 

Such  a  state  of  things  was  evidently  suitable  only  to  a  condition 
of  society,  in  which  all  or  nearly  all  persons  were  immediately  depen- 
dent upon  the  land  and  its  fruits.  But  the  introduction  of  commerce 
was  destined  greatly  to  change  the  face  of  society,  and  the  relative 
value  attached  to  the  difierent  species  of  property.  In  its  advance, 
commerce  grew  upon  the  wants  which  itself  created.  Enterprise  in- 
creased. Many,  and  daily  more,  released  themselves  from  the  chainsi 
which  had  previously  made  all  in  some  sense  slaves  of  the  soil,  in 
order  to  follow  out  this  new  path  to  adventure  and  wealth,  while 
others,  tasting  of  the  luxuries  which  commerce  bestows,  came  gra- 
dually to  attach  greater  importance  to  that  portion  of  their  property, 
which  ministered  to  or  furnished  the  means  of  purchasing  new  sources 
of  enjoyment  As  commerce,  therefore,  increased,  that  kind  of  pro- 
perty with  which  it  is  concerned  (moveahle,  because  it  can  be  trans- 
ported from  place  to  place,)  increased  also,  and  gradually  attracted 
more  of  the  attention  of  the  Legislature,  and  the  rights  connected 
with  it  came  to  be  regarded  with  as  much  favour  as  those  connected 
with  land,  and  to  be  regulated  with  no  less  care. 
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The  Roman  Law  was  a  stranger  to  the  broad  distinction,  now  referred 
to,  between  territorial  and  moveable  rights.  The  diversity  of  its 
genius  from  that  of  the  feudal  Law  is  to  be  found  in  this,  that,  while 
the  latter  is  based  upon  the  soil,  and  regards  persons  as  in  a  manner 
subordinate,  determining  their  rights  by  rules  which  have  all  a  refe- 
rence more  or  less  direct  to  the  feudal  estate,  in  the  Roman  Law  the 
point  of  departure,  as  well  as  the  chief  object,  is  the  Person.  The 
personal  right,  and  not  the  nature  of  the  subject,  was  the  principal 
matter  in  its  estimation,  and  there  were  no  degrees  of  importance  or 
dignity  in  things,  at  all  corresponding  to  the  marked  distinction  drawn 
by  the  feudal  system  between  the  rights  of  land  and  those  of  a  move- 
able character.  And  as  the  Roman  jurisprudence,  which  was  moulded 
under  a  succession  of  governments  widely  different  in  their  constitu- 
tion, contained  in  multiplied  variety  rules,  founded  upon  the  principles 
of  natural  justice,  for  the  regulation  of  the  rights  connected  with 
every  species  of  property,  there  is  no  cause  to  regret,  that,  by  the 
order  of  Providence,  this  system  survived  the  fall  of  the  empire  under 
which  it  was  consolidated,  and  the  long  darkness  of  the  middle  ages, 
and  that  in  this,  as  well  as  in  other  countries  of  Europe,  it  has  con- 
tributed so  large  an  influence  in  determining  the  rights  connected 
with  personal  property,  as  these  have  been  gradually  evolved  by  the 
progress  of  commerce  and  the  advance  of  civilisation. 

The  Roman  Law  divided  things  into  two  classes.  Corporeal^ 
consisting  of  things  material  and  tangible,  and  Incorporeal^  consist- 
ing of  rights.  Corporeal  things  again  were  divided  into  immoveable, 
as  lands  and  houses,  and  things  moveable. 

The  division  of  things  by  the  law  of  Scotland  is  characteristic  of 
the  feudal  origin  of  that  portion  of  it  which  has  longest  subsisted. 
By  the  Roman  Law,  when  a  person  died  intestate,  his  nearest  rela- 
tions in  the  same  degree  succeeded  to  his  whole  property,  moveable 
and  immoveable,  in  equal  shares — a  system  which  has  prevailed 
in  France  since  the  Revolution,  and  which  tends  directly  to  the 
indefinite  subdivision  of  property.  But  the  genius  of  the  feudal 
system  takes  the  opposite  direction,  and  aims  at  the  preservation 
of  estates  undivided.  Accordingly,  where  it  prevails,  the  feudal 
estate  is  given  to  one  relative,  who  is  called  the  heir-at-law,  and  is 
regarded  as  the  representative  of  the  deceased  and  head  of  the 
family,  while  the  other  kinsmen  of  the  same  degree  receive  only  that 
part  of  the  deceased's  property  which  is  moveable,  and  which  for- 
merly was  generally  but  of  trifling  value.  It  is  this  rule  of  succes- 
sion, which  has  determined  the  classification  of  property  in  Scotland 
into  Heritable  and  Moveable — the  heritable  comprehending  that 
which  descends  to  the  feudal  representative  or  heir-at-law  —  the 
moveable,  that  which  is  given  to  the  next-of-kin,  who  are  called  the 
executors. 
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It  is  not  the  business  of  this  Chair  nicelj  to  distinguish  the  rules      Part  11. 
which  separate  heritable  and  moveable  rights.     Heritable  subjects  iHTRODucnoit. 

comprehend  generally  the  land  with  all  that  it  contains,  as  mines,  or        

minerals,  and  all  that  becomes  permanently  fixed  to  it,  as  houses,  propebtt  bt 
Rights  connected  with  heritable  subjects  are  also  heritable,  and  so  ^^  ^^,^2^' 
also  are  titles  of  honour,  and  rights  bearing  a  tract  of  future  time,  like        ' 
annuities.    Moveable  rights  are  those  which  do  not  possess  the  feudal 
character;  and  comprehend  money,  furniture,  cattle,  com,  mercan- 
tile stocks,  ships.     The  rents  also  of  heritable  subjects  already  due 
are  moveable. 

We  are  now  to  address  ourselves  to  the  examination  of  the  writ- 
ings, employed  in  securing  rights  connected  with  these  two  great 
divisions  of  property.  According  to  the  ancient  ideas  of  their 
relative  importance,  and  according  to  priority  in  the  order  of  time, 
heritable  rights  should  take  precedence.  But  it  is  convenient,  and 
tends  to  simplicity  and  perspicuity,  to  invert  this  order,  because 
moveable  writs  are  in  their  nature  the  more  simple ;  and  a  large  class 
of  writings  connected  with  heritable  rights,  viz.,  heritable  securities 
for  money  lent,  are  based  upon  the  personal  bond,  to  which  the 
security  is  accessory.  For  these  reasons,  we  shall  now  consider  the 
writings  which  relate  to  Moveable  Rights  ;  and,  in  the  first  place, 
as  the  most  simple  in  form  of  the  deeds  executed  according  to  the 
solemnities,  the  Moveable  or  Personal  Bond. 


Past  II. 
Chaftkr  I. 
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History  of  the  Personal  Bond. — Although  the  personal  bond  is  one 
of  the  most  familiar  of  our  instruments,  and  in  its  form  the  most 
simple,  it  was  only  at  a  period  comparatively  recent,  that  it  assumed 
its  present  shape.  Mr.  Ross,  in  his  lecture  upon  the  moveable  bond, 
has  given  an  elaborate  and  most  instructive  review  of  its  history. 
There  is  not  space  here  to  travei*se  the  ground,  which  he  has  marked 
out  But  it  is  desirable,  that  his  treatise  be  carefully  perused,  since 
we  cannot  here  do  more  than  touch  upon  those  points,  which  are 
chiefly  necessary  to  an  intelligent  perception  of  the  import  of  the 
terms  used  in  the  personal  bond. 

The  origin  of  this  instrument  is  involved  in  the  history  of  usury, 
a  subject  of  remarkable  curiosity  and  interest.  The  prohibition  of 
the  exaction  of  interest  by  the  Mosaical  law  can  be  traced  not  only 
to  the  design  of  weaning  the  Jews  from  the  usurious  practices  of  the 
Egyptians,  who  were  a  commercial  nation,  but  also,  and  more  directly, 
to  the  grand  purpose  of  making  them  a  separate  people  detached 
from  all  other  nations;  and  this  law  was  peculiarly  adapted  to 
accomplish  that  purpose,  since  it  was  not  only  a  rule  of  love  between 
the  Israelites,  whom  it  forbade  to  take  usury  one  from  another,  but 
a  rule  of  repulsion  towards  the  stranger,  from  whom  it  permitted 
interest  to  be  taken.  It  is  not  so  easy  to  ascertain  the  source  of  the 
disapprobation  and  even  horror,  with  which  the  exaction  of  interest 
was  regarded  by  the  ancient  Romans,  unless  we  attribute  it  to  the 
same  insensible  tincture  of  the  Jewish  writings  which  we  trace 
in  Horace,  when  he  describes  the  flood,  or  in  Virgil,  when,  in  his 
Pollio,  he  appears  to  translate  the  prophecies  of  Isaiah.  But  it  is 
easy  to  perceive,  how  powerfully  these  combined  influences  must 
have  tended  to  suppress  the  legal  sanction  of  usury,  when  the  prac- 
tice was  not  only  alien  to  the  opinions  of  the  nation  which  has 
impressed  its  own  jurisprudence  so  largely  upon  the  legislative 
systems  of  Modem  Europe,  but  was  regarded  also  with  the  strength 
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of  a  religious  hatred  by  a  zeal  too  blind  to  distingaish  between  the  Pa>t  II. 
quality  of  the  thing,  and  the  divine  purpose  in  forbidding  it  to  one  chaptke  I. 
particular  people.  From  these  causes  it  was  long  before  the  exac-  Hibtobt  or 
tion  of  interest  received  any  public  countenance.  Occasionally  the  u8u«y,  cont*. 
exigencies  of  commerce  prevailed  sufficiently  to  obtain  a  tempo- 
rary permission  of  interest,  as  under  Constantino,  who  authorized 
the  taking  of  one  per  cerUum  per  mensem^  which  was  called  usura  cen- 
teeima.  But  the  voice  of  the  Church  was  unanimous  in  condemning 
the  practice.  It  was  forbidden  by  the  Canon  law,  and  the  prohi- 
bition was  thence  imported  into  the  laws  of  England  and  Scotland. 
But  it  was  in  vain  thus  to  dream  of  resisting  the  progress  of 
commerce  and  art.  The  prohibition  of  usury  was  either  directly  or 
covertly  disregarded,  and  the  Jews — that  singular  people,  dispersed 
but  yet  distinct — were  at  hand  to  aid  in  the  evasion.  Their  extor- 
tions, and  the  persecutions  which  these  entailed,  furnish  a  striking 
page  in  history.  Exacting,  but  skilful  and  indefatigable,  they 
amassed  enormous  wealth,  but  they  paid  for  it  in  universal  hatred 
and  persecution.  In  the  year  1210,  all  the  Jews  of  both  sexes  in 
England  were  imprisoned  by  King  John,  in  order  to  extort  money 
from  them,  and  he  caused  a  tooth  to  be  extracted  every  day  from  a 
Jew  of  Bristol,  until  he  should  pay  10,000  merks,  (equal  to  ^100,000 
sterling,)  to  which  the  victim  submitted  on  the  eighth  day,  after 
losing  seven  of  his  teeth.  In  1279,  two  hundred  and  eighty  Jews 
were  put  to  death  by  Edward  I.  for  clipping  and  counterfeiting  the 
coin  of  the  realm  and  importing  base  money  ;  and,  in  1290,  the  Jews 
were  banished  from  England,  and  not  permitted  to  return  until  the 
restoration  of  Charles  IL 

Various  expedients  were  resorted  to  in  order  to  evade  the  laws  Deticw  won 
against  usury.    Loans  upon  pledge  were  tolerated  in  the  time  of  ^^"^^JjJ^ 
Henry  IIL,  and  the  students  of  Oxford,  having,  pledged  all  their  uburt. 
books,  were  forced  to  apply  to  Edward  L  for  relief    That  monarch 
absolutely  abolished  usury.     The  system  of  loans  upon  pledge  with- 
out visible  profit  was  still  practised,  however,  and  other  colourable 
devices  were  used,  of  which  the  lending  of  money  at  a  profit  was  the 
true  object,  although  the  form  of  the  transaction  was  intended  to 
conceal  that  purpose.    A  common  subterfuge  was  a  counterfeit  sale, 
in  which  the  lender  sold  his  goods  for,  say,  ^110,  payable  in  a  year, 
and  immediately  bought  them  back  for  j^lOO,  paid  at  the  tima 
These  devices  were  put  an  end  to  by  the  Act  87  Henry  VIII.  cap.  9,  LEOAumro  o» 
which  prohibited  such  shifts  and  corrupt  bargains,  and  legalized  the  gJJ^J^' 
exaction  of  interest;  allowing  it  to  be  taken  to  the  amount  of  ^10 
for  the  forbearance  of  jP  100  for  a  year.     It  was  again  prohibited  by 
Edward  VL,  but  the  statute  of  Henry  VIII.  was  restored  in  the  ■ 
reign  of  Elizabeth.    These  enactments,  however,  did  not  put  an  end 
to  another  form  which  had  been  introduced  for  the  purpose  of  eluding 
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the  prohibition  of  usury.  The  Civil  Law  allowed  damages,  to  tlie 
amount  of  double  the  value,  in  certain  contracts.  Upon  this  prece- 
dent, was  introduced  the  English  penal  bond,  whereby  the  granter 
obliges  himself  to  pay  double  the  amount  of  the  sum  really  owing. 
The  purpose  of  this  was,  that  the  creditor  might  have  an  equivalent 
for  his  interest  in  the  event  of  the  debtor  failing  to  pay  it.  This 
penalty  was  treated  as  the  real  debt  by  the  Courts  of  Law,  for  the 
Judges  could  not  give  judgment  for  the  interest,  but  they  subjected 
the  debtor  in  the  full  penal  amount ;  and  this  construction  continued 
for  some  time  after  the  37th  of  Henry  VIIL  But  the  Courts  of 
Equity  would  not  allow  a  man  to  take  more  than  in  conscience  he 
ought,  viz.,  his  principal,  interest,  and  expenses ;  and  the  law  was 
made  conformable  to  this  equitable  construction  by  4  and  5  Anne, 
cap.  16.  The  English  penal  bond,  characterized  by  Mr.  Ross  as  "  that 
"  monster  in  practice,"  maintains  its  place  to  this  day.  It  consists 
of  a  bond,  as  we  have  said,  for  double  the  amount  of  the  loan,  with  a 
condition  subjoined,  to  the  effect  that,  upon  payment  of  the  real 
amount  and  interest,  the  bond  shall  be  null.  It  is  the  condition 
adjected  which  discovers  the  true  nature  of  the  transaction. 

The  progress  of  sentiment  and  of  legislation  in  Scotland  kept  pace 
very  closely  with  what  we  have  seen  in  England.  The  illegality  of 
usury  is  shewn  by  the  forfeiture  of  the  goods  of  the  person  offending 
to  the  Crown.  In  the  beginning  of  the  15th  century,  the  Roman  law 
had  become  the  prevailing  jurisprudence  of  this  country,  and  it  was 
the  pride  of  the  Churchmen,  who  were  the  Conveyancers  of  that  age, 
to  transfer  into  the  instruments  framed  by  them  the  forms  and 
subtleties  proper  to  the  Civil  Law,  to  which  circumstance  is  attri- 
buted much  of  the  redundant  and  tautological  phraseology  in  which 
some  of  our  deeds  are  couched.  The  bond  without  any  allusion  to 
interest,  but  with  the  penalty  of  double  the  amount  upon  failure,  is 
found  in  our  ancient  practice,  and  it  appears  from  two  decisions, 
noted  in  Balfour's  Practicks,  dated  in  the  years  1501  and  1506,  that 
the  penalty  was,  upon  non-payment  of  the  principal  in  terms  of  the 
bond,  rigidly  enforced.  But  in  1548  another  decision,  reported  in 
the  same  work,  shews  the  penalty  in  a  bond  restricted  to  the  amount 
of  the  creditor's  interest  or  damage,  while  a  subsequent  report  proves, 
that  in  1561  interest  was  still  rigidly  disallowed,  whether  stipulated 
in  money  or  in  grain.  Commerce  in  money  being  impatient  in 
Scotland  also  of  the  restraints  imposed  by  the  Usury  Laws,  various 
means  were  devised  for  effecting  loans  by  methods  not  obnoxious 
to  the  condemnation  of  these  laws.  Among  these,  the  chief  was  the 
sale  of  annuities  and  other  annual  rights  out  of  land.  But,  in  1587j 
an  Act  was  passed  by  the  11th  Parliament  of  James  VI.,  1587,  cap.  52, 
permitting  interest  at  the  rate  of  £10  per  centum  per  annum,  or  five 
bolls  of  victual;  and  the  Act  1594,  cap.  226,  made  usury  (t.e.  the 
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exaction  of  more  than  10  per  cent,  per  annum,)  punishable  by  for-      P^t  H- 
feiture  of  the  capital  sum.     It  is  worthy  of  remark,  that  in  the  next    Chatteb  I. 
year  we  have  a  case  reported,  Craven  v.  Wilsony  July  1595,  in  which  m.  16,405. 
a  bond  for  a  penal  sum  of  .£^50  having  been  given  for  a  loan  of  .£^30, 
the  whole  penal  amount  was  decerned  for.     The  creditor  was  an 
Englishman,  and  the  decision  occurring  after  that  mentioned  by  Bal- 
four in  1548,  may  probably  be  attributed  to  the  admission  in  this 
particular  case  of  the  rule  followed  by  the  English  Law  Courts. 

The  Romans  termed  their  evidences  of  debt  "  nomina  debitorum"  The  ticket. 
from  the  circumstance,  that  the  names  of  their  debtors  were  inscribed 
upon  the  upper  part  of  their  deeds.  The  first  instruments  used  in 
this  country,  as  obligations  for  the  payment  of  money  under  a  penalty, 
were  not  intended  for  permanent  securities,  the  creditor's  dependence 
being  placed  upon  the  penalty  or  upon  a  pledge.  These  instruments 
were  of  the  simplest  description,  and  were  called  bills  in  England — in 
Scotland,  tickets,  Tlie  form  of  the  ticket  was  this  :  "  /,  A.  B.,  grant 
^^  me  to  he  justly  addebted  to  C.  D.  in  the  sum  of  d(?300  Scots,  which  I 
"  bind  and  oblige  me,  my  heirs,  successors,  and  executors,  to  pay  to 
"  the  said  C.  D.,  his  heirs  or  assignees,  or  any  Jiaving  his  order,  and 
"  that  against  the         day  of  next,  under  the  penalty  of  £50 

"  Scots  in  case  of  failure.     In  witness  whereof,"  &c. 

The  Moveable  Bond, — To  the  ticket  succeeeded  the  moveable  bond.  The  moveable 
And,  after  the  allowance  of  interest  by  the  Act  1587,  a  clause  of  annual- 
rent  was  introduced  into  the  bond,  which  also  contained  a  provision,  that 
the  creditor  should  have  power  at  any  time  to  crave  his  principal  sum 
without  requisition.  The  latter  clause  was  imported  from  the  heritable 
bond,  in  which  there  were  inserted,  after  the  allowance  of  interest, 
both  a  clause  of  annual-rent,  and  a  power  to  demand  the  principal  upon 
forty  days'  requisition.  Such  a  power  had  been  incompetent,  before 
interest  was  made  legal,  from  the  nature  of  these  heritable  securities, 
which  were  ostensibly  completed  sales  of  annual-rent,  with  whicli  a 
condition  for  the  repayment  of  the  price  would  have  been  inconsis- 
tent. The  terms  of  the  heritable  and  moveable  bonds  are  particularly 
described  in  Hope's  Minor  Practicks;  and  it  is  necessary  to  mark  Title  iii.  sect. 2. 
the  effect  produced  by  the  introduction  of  the  clause  of  annual-rent 
into  the  moveable  bond.  Previously  this  deed  constituted  a  move- 
able right  from  its  own  nature.  We  have  seen,  however,  that  the 
Law  of  Scotland  regards  as  heritable  all  rights  involving  a  tract  of 
future  time  ;  and  upon  this  principle,  as  well  as  the  partiality  with 
which  heritable  rights  were  then  regarded,  the  Judges,  after  great 
perplexity  and  many  contradictory  decisions,  as  described  by  Sir 
Thomas  Hope  in  the  passage  to  which  we  have  referred,  at  last  came 
to  regard  all  bonds  bearing  a  clause  of  annual- rent,  although  they 
contained  no  obligation  to  infoft,  as  feuda  pecuniae,  and,  therefore, 
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Past  IL      heritable.     This  was  adopted  as  the  leading  principle,  although  sub- 
CHAPTmi  I.    J®^^  ^^  certain  qualifications,  the  criterion,  in  judging  whether  a  bond 
BovM  BBABiBo  ^^  moveable  or  heritable,  being  the  intention  of  the  creditor  to  let 
the  money  lie  at  interest.     Thus,  a  bond  bearing  interest  with  a  fixed 
term  of  payment  was  moveable,  until  that  term  was  passed  ;  because 
there  was  no  legal  presumption,  until  the  term  had  passed  without 
payment,  that  it  was  the  creditor's  intention  to  leave  the  money 
bearing  annual-rent ;  and  upon  the  same  principle,  if  interest  was 
payable  before  the  capital,  the  bond  became  heritable  after  the  term 
of  payment  of  the  interest ;  and,  if  the  term  of 'payment  was  distant, 
the  bond  was  reckoned  heritable  from  the  first,  the  creditor's  intention 
being  apparent  to  employ  his  money  long  at  interest     In  all  cases, 
bonds  were  heritable  after  the  term  of  payment  of  the  capital,  and 
remained  so,  until  requisition  was  made,  or  a  charge  given,  for  pay- 
ment of  the  capital,  which  shewed  the  creditor's  intention  to  convert 
the  money  into  a  moveable  form.     When  it  Was  the  creditor's  desire 
to  give  the  bond  to  his  heir  at  all  hazards,  it  was  in  his  power  to  avoid 
the  risk  of  its  becoming  moveable  through  his  death,  by  taking  it 
payable  to  his  heirs  secluding  his  executors.     The  construction,  thus 
imposed  upon  bonds  bearing  interest,  was  attended  with  great  hard- 
ship to  the  younger  branches  of  families,  whom,  in  compliance  with 
the  feudal   notions,   it  impoverished,   in   order  to  aggrandize  the 
heir;   and  an  Act  was  passed  in  the  rebellious  Pariiament  1641, 
No.  85,  to  correct  the  evil.    This  statute  was  entitled  an  '^  Act  in 
&vor  of  orphans,  fatherless,  and  others ;"  and  it  proceeded  upon  a 
narrative  of  the  many  pitiful  effects  daily  found  and  increasing 
anent  the  misery  and  poverty  of  orphans  and  fatheriess  children, 
occasioned  by  the  ignorance  of  parties   taking  bonds,   &c.,  with 
clauses  of  annual-rent,  in  order  that  the  principal  sum  might  not 
remain  unprofitable,  but  not  intending  that  such  securities  should 
belong  to  their  heirs  to  the  prejudice  of  their  bairns  and  other  nearest 
of  kin  ;  that,  notwithstanding,  such  securities  Were  interpreted  to  be 
heritable,  and  pertain  to  the  heir,  whereby  the  rest  of  the  children 
and  nearest  of  kin  were  left  pitifully  unprovided,  brought  to  great 
poverty  and  misery,  and  forced  to  become  beggars.     This  Act  was 
rescinded  at  the  Restoration,  but  the  remedy  which  it  provided  wa&, 
with  some  variation  and  improvement,  revived  by  the  Statute  1661, 
cap.  32,  which  ordains  that  all  contracts  and  obligations  containing 
annual-rent,  shall  be  interpreted  to  be  moveable  bonds,  unless  they 
contain  an  obligation  to  infeft,  or  be  conceived  in  favour  of  heirs  and 
assignees  secluding  executors ;  in  either  of  which  cases  the  sum  is  to 
belong  to  the  heir,  otherwise  they  are  to  appertain  to  the  nearest  of 
kin  and  the  defunct's  executors  and  legatees,  according  to  the  law 
and  practice  of  moveablea    The  same  statute,  however,  declares  that 
bonds  bearing  interest  shall  remain  heritable  quoad  fiacum^  thus 
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exempting  the  bonds  of  denounced  rebels  from  forfeiture  to  tbe      PabtIL 
Crown  by  single  escheat ;  and  it  also  exempts  such  bonds  from  the    chaptek  I. 
claims  of  the  wife  jure  reltctcBy  and  of  the  husband  jure  mariti. 

We  see  then,  that  it  is  by  the  force  of  statute,  that  bonds  bearing  a 
clause  of  interest  are  moveable  as  regards  the  next  of  kin.  Debts, 
which  carried  interest  ex  lege^  and  not  by  paction,  were  always  move- 
able, for  the  same  reason  as  bonds  not  bearing  interest,  viz.,  that  there 
was  no  room  to  presume  the  creditor  intended  them  to  lie  long  at 
interest 

We  are  now  better  prepared  than  wo  should  have  been  without 
these  introductoiy  remarks,  to  examine  the  terms  of  the  personal 
bond.  In  commenting  upon  this  and  other  deeds,  we  shall  generally 
make  use  of  the  Styles  published  by  the  Juridical  Society. 


Personal  bonds  are  either  for  the  payment  of  money,  or  adfcusUi  Pmmohalbomd 

FOR  PATHS — 
OF  MOMBT. 


prcBstandcL    We  shall  examine  the  money-bond  first,  as  the  most  ^^ '  ^i"*' 


simpla     In  this  deed  the  obligation  to  pay  is  the  main  and  essential 
part,  but  the  common  form  consists  of  four  clauses — 

(L)  The  narrative,  or  cause  of  granting. 

(1)  The  obligation. 

(3.)  A  consent  to  registration ;  and 

(4)  The  testing  clause. 

1.  7^e  narrcUive. — The  deed  commences  with  the  granter's  name  The  oomsidbr. 
and  designation,  which  should  be  so  explicit  as  to  distinguish  him  ^''^^' 
from  all  othera    The  want  of  a  designation,  or  of  a  sufficient  one, 
will  not  annul  the  deed,  but  it  may  render  an  action  necessary,  in 
order  to  prove  the  identity  of  the  grantor.     See  an  example  of  this  in 
JUilne  V.  Murray,  15th  February  1666.    In  a  loan,  the  cause  of  grant-  m.  11657. 
ing  will  be  an  acknowledgment  of  the  money  borrowed: — "  /,  A.,  grani 
''  me  instantly  to  have  borrowed  from  R  the  sum  of  £1000  sterling, 
"  whereof  I  hereby  acknoudedge  the  receipt,  renouncing  aU  exceptions  to 
*^  the  contrary,"    If  the  money  has  been  received  previously  to  the  date 
of  the  bond,  instead  of  the  word  "  instantly,"  the  term  or  day,  upon 
which  the  sum  was  got,  should  be  inserted,  which  thus  fixes  the 
period  from  which  interest  begins  to  run.   A  bond,  stipulating  interest 
fh>m  a  prior  date,  was  found  not  to  be  usurious,  it  being  presumed, 
although  not  mentioned,  that  the  principal  had  been  then  advanced  ; 
Scot  V.  BaHlie,  7th  November  171 1.   The  acknowledgment  of  receipt,  m.  16420. 
and  renunciation  of  objections,  are  expressions  derived  from  the  Civil 
Law.     Under  the  contract  of  mutuum,  where  it  referred  to  money, 
the  part  of  the  lender  was  to  pay  the  sum,  and  the  acknowledgment 
of  receipt  of  it  was  the  evidence  that  his  part  of  the  obligation  had    . 
been  performed.    But,  in  case  the  obligation  might  fall  into  the  Ezcsmov  nom 
lender's  possession  before  the  money  was  paid,  he  was  allowed  a  certain  ^^^^^^^^^^^^^ 
time  to  prove  the  objection  non  numerates  pecuniae — that  the  money 
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Part  II.     had  not  been  told  or  paid  to  him.     It  is  to  this  objection  that  the 
CuAPTEB  T.    renunciation  refers. 
CoKsiDERATioN      Wo  uiust  kcop  in  view  as  a  general  rule,  that  the  greater  part  of 
OF  BOND,  eont*.  our  styles  in  writs  regarding  moveables  are  derived  from  the  Civil 

Law ;  while  those  relating  to  land-rights  have  their  source  almost 
entirely  in  the  feudal  customs. 

In  some  forms  there  is  a  mere  acknowledgment  of  being  ''  addebted 
"  and  owing/'  without  specifying  the  origin  of  tlie  debt    But  the  style 
we  have  quoted  is  more  eligible,  because  it  gives  the  history  of  the 
transaction,  and  shews  that  the  bond  is  granted  for  an  onerous  con- 
sideration.    It  excludes  also  the  allegation,  that  the  bond  is  for  a 
former  debt ;  and,  in  order  the  more  effectually  to  exclude  such  ques- 
tions, where  there  have  been  previous  transactions  between  the  parties, 
and  other  debts  are  owing  by  the  grantor  to  the  same  creditor,  it  is 
advisable  to  insert  such  a  statement,  as  will  shew  that  the  bond  is  for 
a  new  and  additional  debt,  and  not  a  security  for  a  previous  one.    The 
acknowledgment  and  discharge  complete  the  lender's  part  of  the  con- 
tract ;  and  then  eomes — 
Obuoation  of       2.  The  obligation  of  the  borrower. — It  is  in  these  terms  : — "  Which 
AND  HraBEPa&.'  "  *^^  ^-^  dPlOOO  sterling  I  bind  and  oblige  my  self y  my  heirs,  executors, 
8EMTAT1YES.      "  and  succcssors,  to  repay  to  th^  said  B.,  and  to  his  heirs,  executors, 

"  or  assignees"     It  is  this  clause,  which  gives  to  the  bond  its  distinc- 
tive character  and  effect,  as  the  instrument  by  which  a  debt  is  con- 
stituted in  a  valid  form,  so  as  to  subsist  until  discharged,  or  extin- 
guished by  prescription.     A  mere  statement  in  the  narrative  of  an 
abortive  security,  that  a  debt  existed  thirty-seven  years  before,  but 
without  an  obligation  to  pay  any  sum,  was  held  not  to  be  equivalent 
to  a  bond,  and  insufficient  to  prove  the  subsistence  of  the  alleged 
15  D.  694.       debt,  in  HamiUons  v.  Hope,  26th  March  1853.     In  this  case  it  was 
observed  by  Lord  Fullebton,  that  an  I.  0.  U.  is  evidence  of  a  debt 
at  its  date  ;  but  that  we  have  very  little  information  as  to  the  prin- 
ciples of  law  upon  which  such  a  document  is  to  be  dealt  with,  or  how 
long  it  will  subsist     The  obligation  is  by  the  grantor  and  those  who 
will  represent  him  after  his  death.     By  law,  a  creditor  has  recourse 
against  all  the  representatives  and  property  of  his  debtor.     But  there 
are  certain  principles — and  a  certain  order — according  to  which  th)o 
Okdbr  of  lia-  liability  of  the  different  classes  of  heirs  is  determined.     The  heir- 
THE  BORROW^    at-law,  who  succeeds  to  the  heritable  property,  is  primarily  liable 
KR*8  REFBB8EH.  for  dobts  which  by  their  nature  are  heritable,  and  the  executors  are 
liable  for  those  which  are   moveable.      There  are  also  different 
degrees  of  liability  amongst  heirs  in  heritaga     The  heir  of  line  is 
,   liable  first ;  he  is  also  called  the  heir  general,  because  he  succeeds  to 
all  the  property  not  given  to  another,  and,  therefore,  represents  gene- 
rally the  ancestor,  and  is  primarily  liable  for  his  debts.     The  heir  of 
conquest  is  next  liable,  on  account  of  the  generality  of  his  succession ; 
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and  after  these  the  heirs  of  provision,  as  heirs-male,  or  of  a  marriage,      Part  il 
or  heirs  of  tailzie,  who  succeed  only  to  the  subjects  provided  to  them  ;    chapter  I 
and  these  also  are  liable  according  to  the  more  or  less  general  charac- 
ter of  their  succession,  the  heir  of  tailzie,  or  other  heir  of  provision  to 
a  particular  subject,  not  being  liable  until  after  those  whose  succes- 
sion is  of  a  more  extensive  kind.     A  creditor  has  the  option  of  pro-  Discussioh  op 
ceeding  either  against  the  heir  or  against  the  executors  ;*  but,  if  he  ^^  tobbowkr 
prefers  calling  the  heir,  he  must  take  the  different  heirs  in  the  order 
which  we  have  mentioned,  the  remoter  heirs  having  a  right  to  what 
is  called  the  privilege  of  discussion — that  is,  to  have  those  primarily 
liable  sued  for  the  debt,  before  a  demand  is  made  upon  thcmselvea 
This  is  a  privilege  derived  from  the  Roman  Law  in  regard  to  the  lia- 
bility of  principal  and  cautioners,  which  we  shall  afterwards  have  oc- 
casion to  explain.     Discussion  amounts  to  this,  that  not  only  must 
the  party  first  liable  be  called  in  an  action,  and  decree  obtained 
against  him,  but  also   that  complete  diligence  must  bo  executed 
against  his  personal  estate,  and  his  heritable  estate  adjudged  ;  Edgar  M.  3576. 
V.  CraigmiUars  heirs,  22d  March  1627.    In  some  bonds,  the  whole  of 
these  classes  of  heirs  have  been  anxiously  enumerated,  and  the  privi- 
lege of  discussion  renounced,  in  order  to  give  the  creditor  direct  re- 
course against  any  one  representing  the  debtor.     But  this  is  a  form 
to  be  resorted  to  only  in  very  special  circumstances  ;  and  the  common 
style  already  quoted  eflfectually  secures  recourse  against  every  repre- 
sentative and  all  the  property  of  the  debtor.     Wherever  there  is  any 
probability  that  it  may  be  useful,  the  debtor  should  be  made  to  re- 
nounce on  behalf  of  his  heirs  the  privilege  of  discussion,  which  will 
obviate  the  trouble  and  expense  of  suing  an  heir  first  liable  but 
unable  to  pay,  and  will  give  immediate  recourse  against  any  remoter 
heir  who  has  the  means.     Of  the  practical  application  of  the  right  to 
require  discussion  there  is  an  example  in  Burnett  v.  Burnett,  4th  16  D.  780. 
March  1854 — a  case  which  illustrates  the  doctrine,  that,  when  per  ex- 
pressum  one  part  of  an  obligant's  estate  is  bound  only  subsidiarie,  the 
I'epresentative  in  that  part  is  entitled  to  require  discussion  of  the  re- 
mainder of  the  estate.     Thus  in  an  entail  bonds  of  provision  were 
narrated,  with  a  declaration  that  the  entailer's  whole  other  means 
should  be  applied  in  payment  in  the  first  place,  and  that  the  entailed 
lands  and  heirs  of  entail  should  be  liable  only  subsidiarie.     The  heir 
of  entail  was  found  entitled  to  demand  discussion  of  the  entailer's 
other  estates,  before  subjecting  him  or  the  entailed  lands.    But,  while 
all  the  heirs  are  liable,  those  not  primarily  liable  are  released,  if  the 
creditor  accepts  the  obligation  of  the  heir  who  is  the  proper  debtor 
without  any  demand  upon  the  others.     Accordingly,  in  a  case  where 

*  In  the  British  Linen  Company  y.  Lord  Reay,  28th  May  1850,  it  was  held  that  an  12  D.  949. 
action  of  constitution  of  a  personal  deht  can  he  insisted  in  against  the  heir  of  the  dec<<a8«d 
dehtor,  withoot  calling  his  execntors. 
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the  creditor  transacted  witli  the  general  representative,  receiving  his 
bond  of  corroboration  and  payment  of  interest  during  a  series  of  years, 
thus  accepting  of  him  as  his  debtor,  the  ancestor  having  left  sufficient 
funds,  such  creditor  could  not  afterwards  go  against  another  heir  liable 
avhsidiarie;  Threipland  v.  Campbell^  23d  February  185e5. 

The  word  ''  successors  "  in  the  obligation  means  such  representa- 
tives as  take  the  succession,  not  by  the  operation  of  law,  but  by  a 
special  conveyance. 

In  the  case  of  the  Lord  Justice-Clerk  v.  Hamilton^  21st  January 
1708,  it  was  objected  to  a  bond,  that  the  debtor  bound  his  heirs  and 
successors,  but  not  himself.  This  objection  was  based  upon  the  autho- 
rity of  a  title  in  the  Civil  Law,  which  made  void  all  obligations  not 
beginning  a  defuncto  ;  but  it  was  disregarded. 

The  sum  in  the  bond  is  the  amount  owing,  which  is  called  the 
principal  sum,  or  the  capital,  from  caprU,  which  in  the  Roman  Law 
has  that  meaning.  By  the  Act  1621,  cap.  28,  it  was  made  lawful  to 
add  to  the  principal  the  interest  until  the  term  of  payment,  provided 
neither  principal  nor  interest  was  exacted  before  the  term.  The  ob- 
ject was  to  make  the  interest  as  well  as  the  principal  bear  interest 
from  the  term  of  payment.  This  Act  is  one  of  those  repealed  by 
17  &  18  Vict.,  cap.  90.  But  the  same  may  still  be  done,  when  it  is 
intended  to  add  the  first  term's  interest  to  the  loan.  The  obligation 
is  "  to  repay/'  In  the  old  styles  the  word  ^^  deliver"  was  added 
in  conformity  with  the  contract  of  mutuum,  in  which  the  borrower's 
obligation  was  to  re-deliver  as  much  of  the  same  article  as  he  had 
received.  The  creditor's  name,  we  have  already  seen,  must  be  in- 
serted, the  Act  1696,  cap.  95,  declaring  writs  subscribed  and  delivered 
blank  to  be  null.  Although  the  creditor's  heirs  or  executors  be  not 
specified  in  the  bond,  it  will  nevertheless  descend  to  his  executors,  in 
terms  of  the  Act  1661,  cap.  32.  And  if  the  bond  be  taken  to  the 
creditor  and  his  heirs,  without  naming  executors,  still  it  will  descend 
to  the  executor,  he  being  hceres  in  mohilibxis.  The  word  "  heir"  is  a 
generic  term,  and  the  executor  is  the  heir  in  that  kind  of  property 
under  which  the  moveable  bond  is  classed ;  see  Blair  v.  Blair,  16th 
November  1849.  If  a  bond  were  taken  to  a  party  and  his  heirs- 
male,  that  would  exclude  the  executor,  because  here,  instead  of  the 
general  terms,  there  is  used  a  term  so  qualified  as  to  define  a  particu- 
lar class  of  heirs  ;  and,  as  there  is,  therefore,  no  room  for  the  presump- 
tion that  the  executor  is  meant,  he  is  as  effectually  excluded  as  if  it 
had  been  done  by  express  words.  But,  whenever  there  is  room  for 
the  presumption,  the  bond  will  be  accounted  moveable  ;  and  this  was 
held  in  the  case  of  a  bond  payable  to  a  party  and  the  heirs  of  her 
body,  which  was  decided  to  be  moveable,  and  so  transmissible  by 
testament ;  Duffs  v.  Duff,  5th  June  1745.  But,  if  it  is  the  creditor's 
wish,  that  the  bond  descend  to  his  heir-at-law,  the  Statute  of  1661 
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points  out  the  way  to  accomplish  this,  vi^,  by  making  it  payable  to      Pabt  n. 
the  creditor  and  his  heirs,  secluding  executors.     These  words  render    chapter  I. 
a  bond  for  money  heritable  sua  natura  ;  Ross  v.  Ross's  Trustees,  4th  f.  c. 
July  1809.     In  this  case  it  was  decided,  that  a  bond  taken  to  the  Bonds  seclud- 
creditor  and  his  heirs  and  assignees,  secluding  executors,  could  not  ^^J^"^^''^"*' 
be  transmitted  by  an  English  testament,  although  moveable  property 
in  Scotland  may  be  conveyed  by  such  an  instrument — because  a  bond 
secluding  executors  is  by  its  own  nature  heritable.     This  decision  is 
in  opposition  to  the  opinion  expressed  by  Mr.  Erskina     If  it  is  wished  inst.  ii.  2, 12. 
that  the  heir  of  lino  should  succeed  to  arrears  of  interest  due  at  the 
creditor's  death,  this  may  be  effected  by  adding  after  *'  secluding  exe^ 
cutors,"  the  words,  "  from  the  said  principal  sum,  and  interest 
thereof/'    This  gives  to  such  bonds  a  character  more  extensively 
heritable  than  the  ordinary  heritable  rights  of  land,  which  do  not 
preclude  the  executor  from  receiving  arreai-s  of  rent  due  at  the  an- 
cestor's death  ;  and  bonds  secluding  executors  are  not  subject  to  the 
ancient  rule,  which  suspended  the  heritable  character  of  bonds  until 
after  the  term  of  payment,  but  on  the  contrary  they  are  heritable 
from  their  date  ;  Muir  v.  Muirs,  July  1687.    It  is  also  to  be  carefully  m.  5524. 
kept  in  view,  that  if  an  heritable  right  of  any  kind  be  conveyed  in  Bonds  cok- 

TAIMIKO  AN  HE' 

the  bond  as  a  security,  that  changes  the  nature  of  the  bond,  and  citable  secu- 
converts  it  into  an  heritable  rieht.     In  Eraser's  Trustees  v.  Fraser^  ^"T'- 
12th  July  1749,  the  sum  contained  in  a  moveable  bond  was  held 
heritable,  because  the  debtor  had  assigned  in  security  of  it  a  portion 
of  a  separate  heritable  security  belonging  to  him  ;  and  in  Watson  M.  731. 
V.  Macdonald,  5th  December  1794,  personal  debts  were  found  to  be 
heritable,  because  a  lease  of  land  had  been  assigned  in  security  of 
them. 

As,  before  the  Act  1661,  bonds,  though  bearing  clauses  of  annual- Effect  of 
rent,  were  held  to  be  moveable  before  the  term  of  payment,  so,  al-  ^^sr  in  chano- 
thouffh  the  jus  relictce  was  excepted  from  the  operation  of  those  Acts :  "^®  charactbe 

OP  the  per* 

yet,  if  the  husband  die  before  the  term  of  payment,  the  bond  is  still  sonal  bokd. 
considered  moveable,  and  subject  to  the  widow's  claim ;  Mev^e  v.  M.  5506. 
Craig's  Executors,  22d  November  1748.     The  Act  1661  was  thought 
to  have  nothing  to  do  with  the  question  ;  for,  although  thereby  obli- 
gations for  money  were  made  moveable  to  certain  effects,  which  before 
were  to  all  effects  heritable,  it  left  everything  moveable  which  before 
was  so.     The  same  rule,  of  course,  applies  also  to  the  husband's  claim 
as  regards  bonds  payable  to  the  wife.     The  effect  of  the  clause  of  in- 
terest in  changing  the  nature  of  obligations  is  strikingly  exhibited  in  F«  C. 
Ross  V.  Graham,  I4th  November  1816.     In  this  case  A  granted  to 
B.'8  trustees  a  general  obligation  to  pay  B.'s  debts,  whereof  one  was 
heritably  secured.     This  general  obligation  was  decided  in  the  Court 
of  Session  and  House  of  Lords  to  be  moveable,  and,  therefore,  payable 
out  of  A.'s  personal  estate,  so  as  to  diminish  his  widow's  claim  under 
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Pakt  II.      her  ju8  rdictcB.    But,  besides  the  general  obligation,  A.  granted  a  bond 
Chapter  I.    ^^  corroboration  of  one  of  the  debts,  and  because  the  bond  of  corro- 
boration contained  a  clause  of  annual  rent,  it  was  found  to  be  heritable 
qiLoad  the  widow,  and  so  not  to  affect  the  jus  relictas. 
Datb  of  pay-       3.  The  date  of  payment, — "  At  ike  term  of  Martinmas  newt."    For- 
op  BOKD.  jjjg^jy^  when  interest  was  illegal,  and  the  creditor  had  to  look  to  the 
penalty  in  the  bond  for  his  profit,  the  term  of  payment  was  made  very 
short,  in  order  that  the  penalty  might  be  soon  exigible.     A  strong 
reason,  which  still  exists,  for  naming  an  early  term  of  payment  is, 
that,  until  the  term  is  passed,  the  debt  is  not  due,  and  the  bond, 
therefore,  will  not  serve,  if  necessary,  as  a  ground  to  secure  payment 
out  of  the  debtor's  moveable  estate  in  his  own  possession,  which  is 
carried  by  priority  of  diligence.     The  practice  is  to  make  the  sum 
payable  at  the  first  term  after  the  transaction. 
Object  of  the      4.  The  penalty,—''  With  ih^  sum  of  0^200  sterling  of  liquidate 
BOHD.  "  penalty  in  case  of  failure,"    We  have  seen  that  the  penalty  was 

originally  introduced  as  a  covert  method  of  obtaining  profit  upon 
money  before  interest  was  allowed  by  law.  In  old  bonds  the  amount 
of  the  penalty  is  various ;  sometimes  extending,  as  in  the  English 
penal  bond,  to  double  the  principal.  But,  now  that  the  exaction  of 
interest  is  legal,  the  insertion  of  a  penalty  has  no  reference  to  that 
purposa  The  profit  upon  the  loan  is  secured  by  the  obligation  of 
interest.  The  penalty,  therefore,  is  intended  to  cover  the  damages 
which  the  creditor  may  sustain  by  failure  of  payment.  It  is  called 
liquidate  penalty,  because  it  is  an  ascertainment,  constituted  in  a 
liquid  form,  of  what  the  creditor  may  demand  in  name  of  damages 
for  non-payment.  We  say,  of  what  the  creditor  may  demand,  because 
he  is  not  entitled  as  a  matter  of  course  to  recover  the  amount  of  the 
penalty  specified  in  the  bond.  On  the  contrary,  since  interest  was 
permitted  by  the  Act  1587,  the  penalty  has  been  held  by  the  Court 
to  relate  merely  to  the  expenses  which  the  creditor  may  incur  in  the 
steps  necessary  to  enforce  payment,  and  as  an  expedient  to  facilitate 
the  recovery  of  those  expenses.  It  must  be  regarded,  therefore,  as 
clearly  fixed,  that  the  penalty  specified  in  a  bond  is  always  restrict- 
able  to  the  amount  of  the  expenses  incurred  in  enforcing  payment. 
Tliere  is  no  law  or  regulation  determining  the  amount  of  the  penalty 
in  proportion  to  the  principal  sum.  By  1672,  cap.  19,  anent  adjudi- 
cations, it  was  enacted  that  the  creditor  should  have  adjudged  to 
him  as  much  of  his  debtor's  lands  as  should  be  equivalent  to  the  debt 
and  interest,  with  a  fifth  part  more  in  respect  the  creditor  wants  the 
use  of  his  money,  and  is  necessitated  to  take  land  for  the  sama  This 
proportion  of  one-fifth  is  supposed  to  have  been  the  average  amount 
of  the  penalties  then  in  use  to  be  taken.  And,  after  the  passing  of 
this  Act,  it  was  adopted  by  practitioners  as  a  rule,  and  has  since  been 
confirmed  by  the  general  practice.    The  Court  of  Session,  under  their 
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mixed  jurisdiction  of  law  and  equity,  make  the  penalty  subject  to      Past  ii. 
the  exercise  of  their  nobile  offidum^  and  limit  the  creditor's  demand    chaftbb  I. 
under  it  to  his  expenses  actually  incurred.    But,  although  the  Court 
thus  modifies  the  penalty,  it  will  not  supply  one  where  it  is  omitted ; 
Leslie,  6th  January  1705.     A  penalty  ought  always,  therefore,  to  be  M.  7429. 
inserted  in  bonds,  as  it  insures  ready  execution  for  expenses,  and  for 
this  other  reason  also,  that,  if  a  suspension  of  a  charge  upon  the  bond  Restbiction  op 
is  brought,  the  expenses  being  through  the  medium  of  the  penalty  T^^^reoMSiuiT 
liquidated  as  well  as  the  principal  sum,  the  caution  found  in  the  sus-  exfevsbs  occa- 
pension  will  cover  the  expenses  as  well  as  the  capital     The  question  r^mir  ad- 
here occurs.  At  what  point  is  the  penalty  incurred  ?    The  bond  says  ment. 
"  in  case  of  failure'* — that  is,  by  the  literal  interpretation,  if  the  prin- 
cipal be  not  paid  at  the  specified  term.     But  it  is  rarely  or  never 
contemplated  by  either  party  that  payment  shall  either  be  asked  or 
made  at  the  term  specified.    When,  then,  is  the  failure  incurred  which 
brings  the  penalty  into  effect,  and  how  is  it  to  be  ascertained  ?    The 
answer  to  this  question  will  be  obtained  by  referring  to  the  old  style 
of  the  moveable  bond,  being  the  first  writ  in  Dallas's  system,  where 
the  penalty  (which  is  there  called  liquidate  expenses)  is  made  payable 
"  in  case  of  faiUie,  or  registration  of  thir  presents  in  our  defavU." 
The  alternative  here,  viz.  registration  in  default,  is  explanatory  of  the 
term  ^'failure ;"  and  this,  therefore,  is,  in  the  ordinary  case,  the  point 
at  which  the  penalty  begins  to  be  exigible,  viz.  the  placing  the  bond 
upon  record,  which  is  a  judicial  procedure  towards  enforcement  of 
the  obligation.     The  expenses  which  fall  under  the  penalty,  and  are 
recoverable  by  virtue  of  it,  are  ordinarily  the  common  expenses  of 
diligence.   Wlien,  therefore,  a  bond  has  been  the  subject  of  litigation, 
a  decree,  finding  the  debtor  liable  in  the  sums  contained  in  the  bond, 
principal,  interest,  and  penalty,  does  not  entitle  the  creditor  to  recover 
the  expenses  of  the  litigation,  unless  he  obtain  a  special  decemiture 
for  these;  Gordon  v.  MaiUand,  27th  November  1761.    Here  there  M.  1006O. 
was  an  appeal  to  the  House  of  Lords,  which  pronounced  an  affirmance 
of  a  decree  for  the  sums  in  a  bond,  with  a  fifth  part  more  of  penalty 
in  terms  of  the  bond.     The  Lords  allowed  the  expense  of  the  dili- 
gence used  in  putting  the  decree  into  execution,  but  suspended  the 
letters  quoad  the  remainder  of  the  penalty.     The  case  of  Yowng  v.  M.  iou6S. 
Sinclair,  21st  May  1796,  is  to  the  same  effect.     And  when,  in  a  sus- 
pension of  a  charge  given  for  principal   interest  and  penalty,  the 
letters  are  found  orderly  proceeded — ^that  is  to  say,  when  the  chaise 
is  sustained  as  regular  and  not  liable  to  suspension — if  the  debtor 
shall  thereupon  tender  payment  of  principal,  interest,  and  the  neces- 
sary expenses,  and  that  offer  be  refused,  the  refusal  is  a  ground  for  a 
second  suspension;    Cowper  v.  Stuart,  4th  January  1740.    When,  M.  loou. 
therefore,  it  is  intended  to  demand  more  expenses  than  the  necessary 
cost  of  diligence,  such  further  expenses  must  be  specially  craved  and 
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PaktII.  decerned  for.  Tlie  penalty  is  not  necessarily  limited  to  the  mere 
Chapter  I     charges  of  diligence,  but  will  be  held  to  cover  other  expenses  properly 

Penalty,  am**-  incurred,  as,  for  instance,  the  expense  of  defending  a  bond  against  a 

third  party,  which  may  be  recovered  under  the  penalty  from  the 
proper  debtor,  although  the  third  party  was  not  found  liable  in  ex- 

M.  10052.         penses  ;  AUardes  v.  Morison,  19th  June  1788;  Ramsay  y.  Goldie, 

4  8.  737.  22d  June  1826  ;  and,  where  a  cautioner  has  paid  a  debt  and  interest, 

he  is  entitled  under  the  penalty  in  the  bond  to  recover  interest  upon 
the  interest  he  has  paid,  as  well  as  the  expense  of  the  assignation  by 

4  S.  118.  i\^Q  creditor  in  his  favour  ;  Inglia  &  Weir  v.  Renny,  23d  June  1825. 

The  use  of  the  penalty  in  a  bond,  therefore,  is  simply  to  afford  the 
means  of  recovering  the  expense  of  enforcing  the  obligation,  and  ob- 
taining indemnification.  It  need  scarcely  be  remarked,  that  the 
penalty  is  additional  to,  and  corroborative  of,  the  principal  debt,  and 
not  an  alternative  allowed  to  the  debtor,  although  by  the  note  of  a 

p.  151.  case  preserved  in  Balfour's  Practicks,  it  appears  to  have  been  ingeni- 

ously contended,  that,  by  paying  the  penalty,  the  debtor  was  released 
from  the  obligation  for  the  principal. 

Obuoation  to      5   Interest — We  have  next  that  part  of  the  obligation  which  pro- 

PAY  niTEREST.         .i«,  «.  a        -m       i        ^  i     »  r     i 

vides  for  the  payment  of  interest: — "  And  the  legal  interest  of  the 
"  said  principal  sum  from  the  date  of  these  presents  (or  from  such  prior 
"  date  of  payment  as  may  have  been  already  mentioned)  to  the  foresaid 
"  term  of  payment^  and  thereafter  during  the  non-payment  thereof 
"  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
**  beginning  the  first  payment  of  the  said  interest  at  the  said  term  of 
"  Martinmas  next,"  {i.e.  at  the  term  already  fixed  for  payment  of  the 
principal  sum,)  ^^for  the  proportion  thereof  which  shall  be  due  at  that 
*'  term,  and  the  next  payment  of  the  same  at  the  term  of  Whitsunday 
"18  ,  for  the  half  year  immediately  preceding,  and  sofoHh  by  equal 
*^  portions  at  the  said  two  terms,  yearly,  termly,  and  continually 
"  thereafter,  so  long  as  the  said  principal  sum  shall  remain 
"  unpaid." 
Legal  OTTER-  The  usury  laws  having  been  repealed  by  17  &  18  Vict.  cap.  90, 
^^'  there  is  now  no  limitation  in  the  rate  of  interest  which  may  be  stipu- 

lated upon  a  bond  or  other  security.  Formerly  five  per  centum  per 
annum  was  the  legal  rate.  Now,  the  rate  must  in  every  case  depend 
upon  the  amount  stipulated  for  in  contracting  the  loan.  Interest  is 
due  from  the  term  stipulated  in  the  bond,  and,  if  the  debtor  fail  or 
refuse  to  pay,  he  is  liable  in  interest  upon  the  interest  not  paid  from 
the  date  of  a  judicial  demand  followed  by  the  proper  diligence ; 
11  D.  669.  Findlay,  10th  February  1849.  In  that  case,  a  party  brought  a  sus- 
pension of  a  threatened  charge  for  arrears  of  interest  upon  a  bond, 
and  he  consigned  the  sum  in  bank.  The  Court  having  sustained  the 
charge  nearly  to  the  full  amount  of  the  interest  claimed,  it  was  held 
that  the  charger  was  entitled  to  interest  upon  the  consigned  sum,  and 
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tliat  it  should  be  legal,  and  not  merely  bank  interest.*     By  the      Pakt  ll. 
general  rule,  interest  is  not  allowed  upon  interest,  and  this  rule  is    chafteb  1. 
only  avoided  by  a  judicial  or  voluntary  act.     The  cases  in  which 
accumulation  takes  place  so  as  to  make  interest  run  upon  interest, 
are  stated  by  Mr.  Bell  in  his  Commentaries.    They  consist  of  judicial  ^*  p-  6*1. 
sales,  in  which  the  debts  and  interest  are  held  as  accumulated  at  the 
date  of  payment  of  the  price — of  money  in  the  hands  of  trustees, 
agents,  tutors,  and  others  who  are  bound  in  duty  to  accumulate — of 
voluntary  corroboration,  adding  interest  to  principal — of  denuncia- 
tion, as  we  shall  afterwards  see — and  of  adjudication.     These,  and 
the  payment  of  interest  by  a  cautioner,  are  the  only  instances  in 
which  interest  is  allowed  upon  interest ;  Jolly  v.  McNeill,  28th  May  7  8.  66vi. 
1 829.     The  same  doctrine  will  be  found  in  the  previous  case  of  Duke 
of  Queensberry's  Executors  v.  Tait^  23d  May  1822,  which  illustrates  F.  c. 
also  this  qualification  of  the  general  rule,  viz.  that,  where  a  debtor 
is  entitled  to  retain  interest  in  security  of  counter  claims,  he  will  not 
be  allowed  to  make  the  right  of  retention  a  source  of  profit  to  him- 
self, but  will  be  held  bound  to  account  for  the  interest,  on  the  same 
footing  as  if  it  were  paid,  or  were  in  the  hands  of  a  third  party  who 
would  account  as  agent.     In  such  circumstances,  therefore,  accumu- 
lation will  be  allowed. 

The  only  other  words  requiring  remark  in  this  part  of  the  bond  are,  Iktkrkot  bun» 
"  yearly,  tertnly,  and  continually"  The  practice  of  requiring  pay-  ** '**  ***"' 
ment  of  interest  half  yearly  is  comparatively  recent.  Formerly  the 
annual  rent  was  levied  but  once  a  year,  and  bonds  stipulating  the 
payment  yearly  are  still  occasionally  met  with.  Tlie  word  "  continu- 
"  ally  "  was  introduced  by  the  anxiety  of  Conveyancers  to  avoid  the 
efiect  of  the  strict  interpretation  of  obligations  under  the  Civil  Law, 
and  the  risk  that,  in  any  circumstances,  the  payment  of  interest  for 
a  broken  part  of  a  year  or  half  year  might  be  objected  to.     But  there 

*  In  an  accounting,  where  all  liability  had  been  denied,  the  Court  accumulated  the  prin- 
cipal and  the  intereut  found  to  have  been  due  nt  the  date  of  citation,  and  allowed  interest  upon 
the  accumulated  sum  from  that  date,  though  the  concluBions  of  the  summons  did  not  cover 
the  demand.     The  Court,  however,  refused  to  give  biennial  rests  after  the  date  of  citation, 
rests  being  of  a  penal  nature,  and  not  to  be  enforced  where  the  litigation  is  not  vexatious  ; 
it  Lean  ▼.  Campbell,  IMli  February  1866.    In  the  case  of  Napier  v.  Gordon,  3d  October  18  D.  tiO«. 
1831,  interest  upon  arrears  of  interest  was  allowed  from  the  next  term  after  the  date  of  cita- 
tion.  The  Lord  Chancellor  observed  :— "I  cannot  perceive  the  difference  between  the  liability  6  \Vil.  &  Sh. 
"  to  pay  interest,  where  A  is  indebted  to  B  for  interest  upon  money  due,  and  the  liability  to  App.  746. 
"  to  pay  interest  upon  interest,  where  A  owes  B  money  plus  the  interest.     You  may  call  it 
"  compound  interest ;  it  is  perfectly  immaterial  as  to  the  Law  of  Scotland."    .     .     .     "The 
"  party  refusing  payment  upon  the  citation  has  put  himself  in  mord,  and  is  just  as  much 
"  liable  to  pay  interest  upon  interest  as  upon  the  principal,  or  any  other  debt  which  one  man 
••  owes  another."     ...     "In  Scotland  it  is  not  because  it  is  uiterest,  but  because  it  in 
"  the  iubject-matter  of  the  action,  that  the  Scotch  Law  gives  interest  (contrar>-  to  the  prin- 
•*  riple  of  the  English  Uw,)  from  the  instant  that  the  party,  being  called  upon  to  pay,  and 
"  who  ought  to  pay  upon  citation,  refusoa  to  pay,  and  thereby  becomes  in  morA^ 
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Past  II. 

Chapter  I. 
M.  11648. 


1  S.  212. 


15  D. 712. 

Consent  to 
rkozstbation. 


is  no  doubt  that  ex  lege  interest  continues  perpetually  due,  while  the 
principal  remains  unpaid  ;  Powrie  v.  Dykes,  2d  February  1667  ;  and 
that  it  runs  de  die  in  diem,  and  will  be  made  so  payable  whenever 
the  agreement  of  parties  to  pay  termly  shall  cease  or  faiL  If  a  bond 
were  written  without  stipulating  interest,  the  Court  would  decide  ac- 
cording to  the  circumstances,  and  award  interest  notwithstanding  the 
silence  of  the  bond,  if  there  were  grounds  for  presuming  such  to  have 
been  the  parties'  intention  ;  Cunninghams  v.  Cunninghame,  13th 
December  1821.  It  may  be  noticed  here  that  the  penal  interest 
imposed  by  the  Pupils'  Protection  Act,  12  &  13  Vict.  cap.  51,  is  im- 
perative, and  the  Court  has  no  power  to  remit  it ;  Ballingai,  3d  June 
1853. 

6.  Clause  of  consent  to  Registration, — We  come  now  to  the  consent 
to  registration.  Having  already  fully  treated  that  subject,  it  is  un- 
necessary here  to  say  more  than  that  the  purpose  of  registration  in 
this  case  will  be  for  preservation,  and  also  for  execution ;  and  a 
charge  of  six  days  must  be  consented  to,  otherwise  the  debtor  will 
be  entitled  to  fifteen  days'  charge,  the  shorter  inducice  introduced  by 
13  &  14  Vict.  cap.  36,  not  being  extended  to  diligence  on  decrees 
and  registered  protests,  excepting  in  edictal  citations.  As  the  Per- 
sonal Diligence  Act,  1  &  2  Vict.  cap.  114,  although  it  directs  a  war- 
rant of  execution  to  be  embodied  in  the  extract  of  the  deed,  yet 
permits  parties  to  proceed  by  the  old  method  of  letters  of  homing 
and  other  separate  steps  of  diligence,  if  they  think  fit,  the  old  form 
of  this  clause,  viz.  "  that  letters  of  homing  on  six  days*  charge,  and 
*'  all  other  legal  execution/'  &a  may  still  be  used.  But  it  is  more  in 
accordance  with  the  present  state  of  the  law,  resulting  from  the  Act 
referred  to,  that  the  consent  should  be  simply,  that  all  legal  execu- 
tion may  pass  upon  a  charge  of  six  days  upon  a  decree  to  be  inter- 
poned,  &c. 

7.  The  Testing- Clause. — Of  this  clause,  also,  we  have  already  made 
a  particular  examination,  and  it  is  unnecessary  to  recapitulate. 


Such  are  the  terms  of  the  personal  bond  in  its  simplest  form,  and 
it  will  be  seen,  that  in  every  part  it  contains  language,  of  which  the 
precise  import  cannot  be  fully  understood  without  legal  knowledge 
and  research.  Its  terms,  by  inveterate  custom,  although  not  by 
statute,  have  become  fixed,  and  most  of  its  words  may  be  termed 
voces  signatcB — words  appropriated  to  the  particular  purpose  which 
they  serve  in  this  instrument,  and  as  to  which  the  prudent  Convey- 
ancer will  pause  before  substituting  any  others  in  their  room.  The 
form  which  we  have  examined  is  the  simplest  that  occurs,  being  be- 
tween a  debtor  and  creditor,  each  acting  for  himself,  and  in  reference 
to  a  distinct  loan. 

Variations  in  Bonds. — Let  us  now  look  at  the  variations  which 
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occur,  and,  firsts  at  those  which  arise  from  a  peculiarity  in  the  position      Pabt  II. 
of  the  granter,  as  not  acting  for  himself  individually,  but  under    chaptmi  I. 
powers,  judicial  or  voluntary,  on  behalf  of  another. 

(1.)  Bond  by  a  Tutor, — This  is  a  deed  not  likely  to  occur  in  its  Form  of  bohd» 
strict  form,  obliging  the  pupil  only,  on  whose  behalf  the  money  is  "^  "^^^^"^ 
borrowed.     The  tutor  cannot  bind  his  pupil  so  as  to  exclude  him 
from  challenging,  after  he  shall  have  attained  majority,  every  deed 
granted  by  his  tutor  on  the  head  of  minority  and  lesion.     A  bond 
by  a  tutor,  therefore,  binding  his  pupil  alone,  would  not  only  be  sub- 
ject to  challenge,  but  must  be  regarded  as  incapable  of  enforcement 
during  the  pupil's  minority,  and  until  after  the  quadriennium  utile. 
But  the  tutor,  or  some  other  person,  interested  in  the  pupil  and  hav- 
ing confidence  in  the  tutor's  management,  may  be  willing  to  be  bound 
personally  on  his  behalf.     And,  in  this  case,  it  is  still  proper  to  con- 
struct the  bond  so  as  to  oblige  the  pupil  himself,  since  the  loan  is 
truly  on  his  account,  in  order  to  serve  as  evidence  to  that  effect  on 
behalf  of  the  party  thus  becoming  bound.     In  these  circumstances 
the  bond  will  be  granted  by  the  tutor,  adding  to  his  proper  designa- 
tion his  character  as  tutor,  with  a  reference  to  the  authority  under 
which  he  acts,  whether  that  be  nomination  in  a  deed  of  settlement,  a 
gift  from  Exchequer,  or  service  as  tutor  of  law.     It  must  narrate  the 
occasion  for  borrowing  the  money,  in  order  to  shew  that  it  was  in 
rem  versum.     It  then  acknowledges  receipt  of  the  money  for  the  use 
and  behoof  of  the  pupil,  and  the  tutor  binds  the  pupil,  (who  must  be 
properly  designed,)  and  his  heirs,  executors,  and  successors  ;  and  the 
tutor  or  other  obligant  will  bind  himself  and  his  heirs,  executors,  and 
successors.     If  the  tutor  is  the  other  obligant,  especial  care  must  be 
taken,  that  he  is  bound,  not  merely  as  tutor,  for  that  obligation  would 
only  affect  the  pupils  estate,  but  as  an  individual ;  and,  in  order  to 
make  this  perfectly  clear,  the  narrative  should  state  his  intention  to 
become  bound  not  only  as  tutor  but  also  personally  and  individually 
for  the  creditor's  greater  security.     A  clause  may  be  inserted,  binding 
the  tutor  to  procure  a  ratification  of  the  bond  by  the  pupil,  when  he 
shall  attain  majority,  or  by  his  heirs  and  executors  in  the  event  of 
his  death.     In  order  effectually  to  exclude  the  objection  of  lesion,  it 
is  very  advisable,  that  the  tutor  or  the  creditor  preserve  evidence  of 
the  application  of  the  money — such  as  receipts  for  board,  education, 
clothing,  &c.     This  deed  is  not  subscribed  by  the  pupil,  but  by  the 
tutor  on  his  behalf. 

(2.)  Bond  by  a  Minor,  and  his  Curators. — The  remarks  just  made  Form  of  bokm 
with  regard  to  the  hazard  incurred  by  a  creditor  lending  to  a  pupil,  c^tom.^*"^ 
apply  also  to  the  bond  of  a  minor  with  or  without  curators.     The 
deed  is  granted  by  the  minor  himself,  with  advice  and  consent  of  his 
curators,  who  must  be  named  and  designed,  and  the  deed  or  nomina- 
tion under  which  they  act  referred  to.     The  bond  will  run  in  the 
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Past  II.  names  of  the  whole  curators,  and  also  of  the  whole  tutors  in  the  case 
Chapter  I.  ^^  *  P^P>^j  ^^  there  be  more  than  one ;  but,  if  a  quorum  is  authorized 
by  the  deed  of  nomination  to  act,  then  it  is  sufficient  that  it  be  sub- 
scribed by  the  limited  number  appointed  as  a  quorum. 

Form  op  bohdb  (3.)  Bond  by  a  Factor, — A  factor  or  commissioner  cannot  bind  his 
constituent  for  money  borrowed,  without  special  powers  to  that 
eflfect.  When  such  powers  have  been  granted,  as  to  the  sufficiency 
of  which  the  creditor  must,  of  course,  satisfy  himself,  the  deed  is  in 
the  name  of  the  factor,  whose  power  must  be  narrated,  and  particu- 
larly the  special  power  to  borrow  money  and  grant  bonds.  He  binds 
his  constituent,  who  must  be  accurately  named  and  designed,  and 
his  heirs,  executors,  and  successors.  In  order  to  avoid  any  difficulty 
with  respect  to  the  competency  of  summary  diligence  against  the 
constituent  upon  a  bond  granted  by  his  factor,  the  factory  ought  to 
contain  a  consent  by  the  principal  party  to  the  registration  not  only 
of  the  factory,  but  of  the  bonds  to  be  granted  by  the  factor  by  virtue 
of  the  power  conferred  on  him,  to  the  end  that  execution  upon  six 
days'  charge  may  proceed  against  the  constituent  himself  In  the 
bond  the  factor  will,  of  course,  consent  to  registration  for  execution 
against  his  constituent. 

Form  of  bonds      (4  ^  Bond  by  Trustees. — Loans  are  not  readily  granted  to  trustees, 

BY  TRUSTERS.  \     /  •/  •>    o  » 

if  they  be  not  specially  empowered  to  borrow  money.  The  nature  of 
the  trust,  and  its  exigencies,  may  by  implication  raise  a  constructive 
power,  but  it  is  most  satisfactory,  that  there  be  an  express  authority 
in  the  trust-deed,  and  this  point  ought  to  be  carefully  attended  to  in 
the  preparation  of  trust-deeds  under  circumstances  where  it  may 
become  necessary  or  expedient  to  borrow.  The  bond  is  in  name  of 
the  trustees,  and  is  subscribed  by  the  whole,  or  by  a  quorum,  the 
power  to  a  quorum  being  set  forth.  If  the  tiiister  is  alive,  they  will 
bind  him,  and,  whether  he  is  alive  or  not,  they  will  bind  themselves 
as  trustees.  Bonds  by  trustees  do  not  furnish  the  means  of  personal 
compulsion,  because  a  party  bound  as  trustee  is  liable  only  to  make 
the  trust  funds  forthcoming.  He  is  not  liable  to  personal  diligence 
2  D.  639.  under  such  an  obligation  ;  Campbell  v.  Gordon^  21st  February  1840, 
1  Bell's  App.  affirmed  13th  June  1842.  Trustees,  however,  are  personally  liable 
^^®-  to  this  effect,  that,  after  granting  an  obligation  to  a  creditor  of  the 

trust,  which  they  have  the  means  of  paying,  they  are  bound  to  pre- 
serve these  means,  and  they  will  not  be  allowed  afterwards  to  plead 
7  S.  787.  insolvency  of  the  trust  estate ;   Tlionison  v.  M'Lachlan*s  Trustees, 

24th  June  1829.  But,  as  bonds  by  trustees  do  not  furnish  the 
means  of  summary  personal  diligence,  they  are  deficient  in  that 
which  is  generally  the  most  effectual  means  of  recovering  payment  in 
personal  bonds ;  and  the  creditor  may  probably,  therefore,  require 
the  trustees  or  others  to  become  personally  bound,  in  which  case 
the  deed  must  bear  explicitly,  that  they  are  boimd  not  only  as  trus- 
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tees,  but  personally  or  as  individuals  conjunctly  and  severally,  and      Part  II. 
their  respective  heirs,  executors,  and  successors.     The  meaning  of    chapter  I 
the  words,  "  conjunctly  and  severally,"  we  shall  shortly  have  occasion 
to  explain. 

(5.)  Bonds  by  Burghs  and  Incorporations, — When  there  is  occa- Forhofbovds 
sion  to  transact  a  loan  with  a  burgh  or  an  incorporation,  the  consti-  "^  corporate 

,  ,  BODIES. 

tution  of  the  particular  body  must  be  examined,  in  order  to  ascertain 
its  powers,  and  in  what  manner  the  body  corporate  may  be  effectually 
bound.  In  the  case  of  a  royal  burgh,  no  loan  can  be  contracted 
without  a  previous  Act  of  Council  authorizing  it,  in  terms  of  the 
Statute  1693,  cap.  28,  and  3  Geo.  IV.  cap.  91,  §  11,  under  the  pain  of 
nullity  as  regards  the  common  good  or  corporate  property,  out  of 
which,  therefore,  the  lender  cannot  recover  his  money;  but  his 
recourse  is  reserved  against  the  parties  contracting,  who,  by  the 
older  statute,  are  made  personally  liable  in  their  private  fortunes  to 
relieve  the  burgh.  The  bond  is  granted  by  the  provost,  bailies,  dean 
of  guild,  and  treasurer,  with  consent  of  the  other  members  of  Coun- 
cil, for  themselves  and  for  those  other  members,  all  as  representing 
the  community.  It  recites  the  Act  of  Council  authorizing  the  con- 
traction of  the  debt,  and  binds  the  grantors,  and  their  successors  in 
office,  as  representing  the  community  of  the  burgh.  In  this  form 
the  granters  are  only  liable  as  long  as  they  remain  in  office,  and  then 
only  to  the  extent  of  the  burgh's  property.  But  the  bond  continues 
a  good  ground  of  diligence  against  their  successors  in  office ;  Lord  m.  2509. 
Drairdanrig  v.  Bailies  of  Hawick,  15th  January  1624;  Bowie  v.  M.  25ii. 
Wilson,  7th  February  1695  ;  Livy  v.  Mudie,  6th  August  1774.  The  M.  2612. 
expediency,  therefore,  of  such  loans  as  regards  the  security  of  the 
money  lent,  depends  upon  the  amount  of  the  corporate  property ; 
and  sufficient  data  for  forming  a  judgment  as  to  that  ought  to  be 
obtained  in  the  annual  accounts  of  the  revenues,  common  good,  and 
debts,  which,  by  the  Act  3  Geo.  IV.  above  referred  to,  must  annually 
be  prepared  and  made  accessible.  If  the  magistrates  or  others  are 
willing  to  add  their  personal  security  to  that  of  the  burgh,  care  must 
be  taken  to  have  them  bound  separately  and  distinctly  in  their 
individual  capacities.  In  minor  corporations,  the  bond  will  be 
granted  by  certain  office-bearers  named  in  the  constitution,  or  in  the 
act  of  the  society  authorizing  the  transaction ;  and  the  same  rules 
apply  in  these  cases,  as  in  royal  burghs,  with  respect  to  the  restriction 
ofthe  liability  to  the  corporate  property,  and  thenecessity  of  specially 
obliging  as  individuals  any  parties  willing  to  be  personally  bound.  In 
such  cases,  however,  the  constitution  of  the  body  ought  to  be  exam- 
ined^ and  the  deed  made  conformable  in  all  respects  to  its  provisions. 

When  parties,  acting  for  others  in  any  of  the  capacities  to  which 
we  have  referred,  are  not  the  granters,  but  the  receivers  of  the  bond, 


204  LBOTURBS  ON  OONVEYANCINa. 

Paot  n.  it  will  be  made  payable  as  follows,  viz,, — In  the  case  of  a  tutor  the 
Chapter  I.  money  will  be  acknowledged  to  have  been  paid  by  him  as  tutor,  and 
Variations  in  the  obligation  Will  be  to  repay  to  the  pupil,  and  his  heirs,  executors, 
fro^thb""'^  and  assignees,  or  to  the  tutor  for  his  behoof  The  bond  to  a  minor 
CHARACTER  OF  aud  his  curators  will,  in  like  manner,  be  payable  to  himself  or  his 
the  creditors,  curators.  The  Juridical  Society's  styles  contain  the  form  of  a  bond 
to  a  factor,  acknowledging  receipt  from  him  as  factor,  and  binding 
the  grantor  to  pay  to  the  constituent,  or  to  the  said  A.  B.,  his  present 
factor,  or  to  any  other  factor  legally  authorized  to  receive  the  same. 
This  is  a  convenient  arrangement,  where  the  principal  party  is 
absent  When  trustees  lend  money,  it  is  unnecessary  to  narrate  the 
terms  of  the  trust-deed.  The  bond  will  acknowledge  receipt  of  the 
money  from  them  as  trustees,  and  bind  the  borrower  to  repay  to 
them,  or  to  a  quorum,  or  to  their  successors  in  office.  The  bond  to  a 
burgh  or  incorporation  is  made  payable  to  the  treasurer  of  the 
burgh,  or  boxmaster  or  treasurer  of  the  incorporation,  or  to  his  suc- 
cessors in  office,  for  the  use  and  behoof  of  the  burgh  or  incorpora- 
tion. Other  examples  of  variations  in  the  style  of  the  bond,  arising 
from  peculiarity  in  the  position  of  parties,  will  be  found  given  in  the 
Juridical  Society's  styles — as,  for  instance,  a  bond  to  one  in  liferent 
and  another  in  fee — a  bond  to  a  husband  and  wife  in  conjunct  fee 
and  liferent,  and  to  a  wife  excluding  the^'u^  martti.  The  terms  and 
effect  of  such  destinations  as  these  will  be  considered,  when  we  come 
to  treat  of  settlements  in  contemplation  of  marriage  and  of  death. 
In  such  cases,  we  may  remark  here,  that  it  is  frequently  for  the 
interest  and  convenience  of  all  parties,  including  the  debtor,  that, 
where  there  is  a  liferent,  there  should  be  some  party  capacitated  to 
receive  and  discharge  the  principal  sum,  should  the  fiar  be  incapable. 
The  liferenter  may  himself  be  so  empowered,  and  that  will  be  proper, 
when  it  is  his  money  that  is  invested.  In  such  circumstances,  there 
should  be  a  declaration,  that  the  liferenter  by  himself  alone,  and 
without  the  .consent  of  the  others  named  in  the  bond,  shall  have 
power  to  receive  and  discharge  the  sum,  and  to  do  diligence,  in  the 
same  way  as  if  he  had  been  named  fiar. 

Bonds  of  an-        Bond  of  Annuity. — The  bond  of  annuity,  when  the  annuity  is 
*^"-  purchased,  states  the  price  as  the  consideration,  and  the  grantor 

binds  himself,  his  heirs,  executors,  and  successors  whomsoever,  to 
make  payment  to  the  grantee,  "  during  all  the  days  of  his  lifetime, 
"  of  an  annuity  of  riPlOO  sterling  at  two  terms  in  the  year,  Whit- 
"  Sunday  and  Martinmxis,  beginning  the  first  term's  payment  thereof 
"  at  Whitsunday  next,  for  the  proportion  of  the  said  annuity  to 
"/aH  due  from  the  dale  hereof  to  that  term,  and  the  next  term's 
"  payment  thereof  at  Martinmas  thei*eafter  for  the  half  year  preced- 
**  ing,**  &c.     And  there  is  stipulated  a  fifth  part  more  of  each  termly 
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payment  of  liquidate  penalty,  and  interest  from  the  respective  terms      P^n  II. 
of  payment.  Cei^^^Ll. 

Annuities  being  heritable,  because  they  bear  a  tract  of  future 
time,  and  a  yearly  profit  without  relation  to  any  capital  sum  or 
stock,  it  was  formerly  held,  that,  upon  the  death  of  the  annuitant 
between  terms,  the  annuity  ceased  as  at  the  term  preceding  his 
death,  because  it  did  not  become  due  de  die  in  diem,  like  the  interest 
of  money,  but  was  due  in  indivisible  terraly  payments,  and,  if  the 
whole  termly  payment  did  not  become  due  by  the  creditor's  surviv- 
ance,  no  part  of  it  was  exigible;  Colebrooke  v.  Gribson-Craig,  14th  is  s.  766. 
May  1835.     When  it  was  intended,   therefore,  that  a  proportion 
should  be  payable  from  the  last  term  till  the  day  of  the  annuitant's 
death,  express  provision  had  to  be  made  to  that  effect.     But  the 
Apportionment  Act,  4  and  5  Will.  IV.  cap.  22,  now  renders  exigible  4  &  6  wm,  IV. 
a  portion  of  an  annuity  for  the  period  from  the  term  till  the  death  of  *^-  ^^' 
the  creditor,  including  the  day  of  the  death.     This  act  was  held  to 
extend  to  Scotland  in  the  case  of  Bridges  v.  Fordyce,  7th  March  6  D.  968, 
1844,  aflSirmed  23d  February  1847.  6  Bellas  App.  i. 

Bonds  by  more  than  one  person. — ^We  are  now  to  examine  the  rules  Form  of  boitds 
which  determine  the  effect  of  bonds  granted  by  two  or  more  persons,  q^q^^^ 
As  obligations  among  the  Romans  were  undertaken  by  certain  verba 
solennia,  and  these  obligatory  words  were,  in  the  case  of  obligations  by 
more  than  one  person,  pronounced  by  each  obligant  separately,  it  re- 
sulted, that  each  obligant  was  liable  for  the  full  amount  of  the  obliga- 
tion ;  in  the  words  of  that  jurisprudence,  they  were  liable  singuli  in 
solidum.  The  rigour  of  this  rule  was  modified  by  the  Emperor  Hadrian, 
who  conferred  upon  co-obligants  thus  bound,  a  privilege  called  benefi- 
cium  divisionis,  by  which  any  obligant  was  entitled  to  require  that  the 
amount  should  be  divided  in  equal  shares  among  the  whole  parties  Bevefxt  or 
bound,  and  each  sued  for  his  own  share  only.    With  us  the  co-obligants  '>i^'«oh. 
in  a  bond,  which  binds  them  simply  without  any  words  to  indicate  the 
extent  of  the  obligation,  have  by  common  law  the  benefit  of  division. 
If  the  bond  is  for  a  sum  of  money,  it  is  presumed  that  they  have 
shared  it  equally,  and  they  are  liable  pro  rata — that  is,  each  for  his 
own  proportion  only ;  but  if  any  obligant  becomes  bankrupt,  the  rest 
must  in  equal  shares  make  up  his  part.     As  this  rule  takes  its  rise 
from  the  circumstance  of  the  parties  being  joined  in  the  same  obliga- 
tion, its  effect  is  expressed  by  the  word  *^  conjunctly "    So  parties 
bound  conjunctly  are  only  liable  pro  ratd,  and  they  cannot  be  sued 
separately  in  an  action  upon  the  bond  for  more  than  their  respective 
shares.     There  is  a  case  reported,  Sloan  v.  MacmiUan,  5th  February  j^  u^o. 
1751,  in  which  the  word  "conjunctly"  was  held  to  import  an  obliga- 
tion in  solidum.    The  document  here  was  a  letter  inter  rusticos,  and 
it  was  construed  according  to  the  presumed  intention  of  the  party. 
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But  the  established  legal  acceptation  of  that  word  is,  that  the  whole 
obligants  united  undertake  the  obligation,  and,  therefore,  tliat  each 
is  liable  only  for  his  share.     The  obligation  is,  therefore,  the  same, 
whether  the  parties  are  bound  simply,  or  with  the  word  "  conjunctly" 
added.     If  it  is  intended  to  bind  the  whole  obligants,  not  pro  rata, 
but  so  that  each  shall  be  liable  for  the  whole  amount,  that  eifect  will 
be  produced  by  binding  them  "  severally/'    That  word  produces  the 
same  effect  in  a  deed  signed  by  more  than  one  person,  which  resulted 
from  the  obligations  pronounced  separately  under  the  Roman  law. 
So,  when  two  or  more  parties  subscribe  a  deed,  binding  themselves 
severally,  it  is  the  same  as  if  each  gave  an  obligation  bearing,  that, 
although  others  were  bound  with  him,  he  was  himself  liable  for  the 
whole  amount.     From  this  it  results,  that  any  one  of  obligants  bound 
severally  may  be  sued  alone  for  the  full  sum.     Although,  therefore, 
it  may  not  add  to  the  ultimate  security  of  the  obligation,  the  word 
"  severally"  is  very  important  in  providing  instant  and  effectual  re- 
course against  each  party  for  the  whole  amount  of  the  debt.     The 
full  liability  of  each  obligant  may  be  qualified,  even  when  the  word 
"  severally"  is  used ;  but  it  will  require  express  terms  to  do  so,  as  in 
Farquhar  v.  M'Kain,  28th  July  1 638,  where  two  parties  being  bound 
conjunctly  and  severally,  "  ilk  one  for  his  own  part/'  the  latter  words 
restricted  the  liability  of  each  to  a  half.     The  same  result  follows,  if 
the  parties  are  all  bound  as  "/uU  debtors/*  or  "as  co-principals  and 
*'full  debtors"  each  obligant  being  in  that  case  also  liable  in  solidum; 
Dunbar  v.  Earl  of  Dundee,  July  1665.     Parties  bound  together  in  a 
bond  are  liable  in  solidum,  although  not  bound  severally,  or  as  full 
debtors,  when  the  object  of  the  obligation  is  not  divisible,  of  which 
two  examples  are  noticed  by  Mr.  Erskine,  viz.,  a  contract  for  the 
transport  of  goods;  Grott  v.  Sutherland,  14th  June  1672;  and  an 
obligation  to  provide  a  militia-man ;  Dickson  v.  Turner,  24th  Novem- 
ber 1697.     But,  when  the  obligation  is  converted  into  damages  for 
non-performance,  it  becomes  divisible,  and  the  parties  are  only  liable 
pro  rata;  Denniston  v.  Semple,  15th  July  1669.      And,  when  the 
terms  of  the  obligation  are  such  as  import  a  co-partnery  between  the 
co-obligants,  they  are  liable  in  solidum,  though  not  bound  severally 
or  as  full  debtors;  Mushet  v.  Harvey,  16th  December  1710.     From 
favour  to  commerce  also,  acceptors  and  other  obligants  in  bills  and 
promissory  notes  are  each  liable  in  solidum,  although  it  be  not  so 
expressed,  as  will  afterwards  be  more  particularly  explained. 

As  joint  obligants  are  only  liable  pro  ratd,  so  they  have  a  claim  of 
mutual  relief  against  each  other.  Any  co-obligant,  therefore,  who 
pays  a  debt,  is  entitled  to  recover  from  the  other  obligants  their  share 
of  the  loss  ;  Carswell  v.  Irvin,  15th  January  1850.  This  right  arises 
de  jure  by  the  mere  fact  of  payment ;  and  he  who  pays  may,  with- 
out obtaining  any  assignation,  claim  relief  from  the  other  obligants 
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to  this  extent,  that  every  obligant  remaining  solvent  must  pay  an      Part  II. 
equal  share ;  Craigie  v.  Orahaniy  21  st  December  1710.     When  one  of    Chapter  I 
several  obligants  has  paid  his  own  proportion  of  the  debt,  he  is  en-  m.  14,649. 
titled  to  call  upon  the  others  to  pay  their  shares,  so  that  the  bond 
may  be  discharged ;  Low  v.  Farquharsov,  8th  February  1831.     The  9  S.  4ii. 
creditor  in  a  bond  by  several  obligants  bound  conjunctly  and  seve- 
rally may  exact  payment  from  any  one  of  them.     But,  when  an 
obligant  has  paid,  and  obtained  an  assignation,  he  cannot  use  his 
assignation,  so  as  to  defeat  the  right  of  each  co-obligant  to  have  the 
liability  equalized  among  the  whole  of  their  number ;  neither  can  this 
equality  bo  prevented  by  the  interposition  of  a  stranger  on  behalf  of 
any  socius  ;  Oilmour  v.  Fmnie,  11th  December  1832.  n  S.  193. 

A  bond  subscribed  by  several  persons  is  generally  for  the  benefit  Principal  a5i> 
of  one  of  their  number,  and  the  rest  become  bound,  in  order  to  give  Cautioner. 
him  the  benefit  of  their  credit.  When  the  bond  is  in  this  form  the 
party,  on  whose  behalf  it  is  granted,  is  called  the  principal,  and  those 
who  become  bound  for  him  are  termed  cautioners.  When  parties  are 
bound  as  cautioners,  either  in  the  same  deed  with  the  principal 
debtor,  or  by  a  separate  deed,  they  are  entitled  to  this  privilege,  that 
they  may  require  the  creditor,  before  exacting  payment  from  them, 
to  use  the  legal  means  of  recovering  the  amount  from  the  principal  Benefit  of 
debtor.  This  results  from  the  nature  of  the  cautionary  obligation,  d^cubsion. 
which  imports  that  the  surety  is  bound  only  subsidiarie  to  this  efiect, 
viz.,  that  he  engages  to  pay,  if  the  principal  obligant  fail.  The 
ancient  Roman  law  did  not  admit  of  this  distinction.  Bv  it,  the 
surety  (adpromissor)  was  liable  immediately,  as  well  as  the  principal 
debtor ;  but  Justinian  conferred  this  privilege  upon  those  who  were 
bound  for  the  debts  of  others,  viz.,  that  the  parties  should  be  sued  in  the 
order  of  their  liability — the  principal  first,  and  his  sureties  afterwards. 
This  privilege  is  termed  beneficium  ordinis — with  us,  the  benefit  of 
discussion;  and  it,  as  well  as  the  benefit  of  division,  may  be  renounced 
either  in  express  terms,  or  by  the  cautioners  binding  themselves  as 
principals  or  as  full  debtors.  But  the  privilege  is  available  wherever 
the  surety  is  bound  as  cautioner,  and  has  not  renounced  it. 

In  order  to  discuss  the  principal  debtor,  it  is  not  sufficient  that  the  Discussion  of 
creditor  merely  ask  payment.     If  the  ground  of  debt  be  not  liquid —  debtor!*^ 
that  is,  such  as  to  give  him  immediate  execution,  as  a  bond  with  con- 
sent to  registration  for  diligence,  or  a  bill  or  promissory  note — the 
creditor  must  constitute  his  debt  against  the  principal  debtor  by  a 
judicial  decree,  and  then  he  must  execute  a  charge  against  his  person. 
This  proceeded  formerly  upon  letters  of  homing,  after  which  the 
debtor  was  denounced  as  a  rebel,  and  the  denunciation  recorded ;  and 
this  is  the  point,  at  which  the  person  of  the  debtor  was  held  to  have  been 
sufficiently  discussed ;  Brisbane  v.  Monteith,  24th  July  1662.     Now,  m.  3588. 
by  the  Ist  and  2d  Vict.  cap.  114,  §  10,  the  recording  of  the  execution 
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of  charge  is  declared  to  have  the  same  effect,  as  if  the  debtor  had 
been  denounced  rebel,  and  the  denunciation  registered.  The  debtor's 
estate,  as  well  as  his  person,  must  be  discussed,  his  moveables  by 
poinding  or  arrestment  and  furthcoming,  and  his  heritable  estate  by 
adjudication  ;  Milne  v.  Orce^ney  March  1684.  The  bankruptcy  of  the 
principal  debtor  is  held  to  be  sufficient  discussion,  because,  his  whole 
means  being  judicially  transferred  to  his  creditors,  there  is  no  hope 
of  recovery  by  attaching  his  person,  and  no  estate,  real  or  personal, 
against  which  diligence  can  be  directed.  Absence  from  this  country 
is  also  held  to  exempt  the  creditor  from  the  necessity  of  discussing 
the  principal  debtor,  if  the  latter  has  no  estate,  moveable  or  heritable, 
within  the  jurisdiction  of  our  Courts.  If  the  principal  debtor  be  dead, 
it  is  still  necessary  to  discuss  his  heir  and  his  estate.  The  contrary 
was  found  in  the  case  of  Wishart  v.  Wishart,  16th  May  1835,  but  the 
decision  was  reversed  upon  appeal,  12th  May  1837.  But,  although 
the  beneficium  ordinis  obliges  the  creditor  to  discuss  the  principal 
debtor,  the  cautioner  may  be  sued  in  the  same  action  with  the  prin- 
cipal, provided  execution  against  the  cautioner  be  superseded,  until 
the  principal  is  discussed;  Douglas  v.  Lindsay,  December  1662; 
Primroses  v.  Commissary  Clerks  of  Edinburgh,  1st  July  1737  ;  Mac- 
donell  V.  Rankin,  7th  July  1829.  An  obligant  upon  a  bill  of  exchange 
or  promissory  note  cannot  plead  the  beneficium  ordinis,  even  although 
he  be  bound  expressly  as  cautioner,  because  the  legal  rules  applied 
to  bills  and  notes  do  not  admit  of  such  a  limitation  of  responsibility. 
Nor  is  one  who  undertakes  to  guarantee  payment  of  a  debt  within  a 
certain  time  entitled  to  require  discussion  of  the  principal  debtor ; 
OaUoway  v.  Robei^tson  &  Co,,  1st  July  1825.  A  bond  by  a  third  party 
to  see  rents  paid  during  the  currency  of  a  lease  is  not  properly  a  cau- 
tionary obligation,  but  is  a  guarantee,  subjecting  the  grantor  to  recourse 
if  the  rents  are  not  regularly  paid,  without  any  previous  proceeding 
by  the  creditor  against  the  principal  debtor.  Such  an  obligant,  there- 
fore, is  not  entitled  to  the  benefit  of  discussion  ;  Chrant  v.  Fenton,  22d 
February  1853.  The  same  case  shews,  that  such  a  guarantee,  like 
the  obligation  of  warrandice,  does  not  make  the  grantor  liable  for  the 
expense  of  suing  the  principal  debtor.  In  framing  letters  of  guar- 
antee, it  is  necessary  to  take  care,  that  the  nature  and  extent  of  the 
intended  obligation  be  explicitly  defined — where  one,  as  taking 
burden  for  another,  binds  that  other,  that  is  only  a  guarantee  of  his 
power  to  bind  the  other.  But  where,  as  taking  burden  for  another, 
one  binds  himself,  that  is  a  direct  guarantee  upon  his  part  of  the  ful- 
filment of  the  obligation ;  MoUisons  Trustees  v.  Craufurd,  11th  June 
1851.  Tlie  granting  of  a  guarantee  is  generally  without  consideration 
as  between  the  grantor  and  grantee.  The  grantor,  therefore,  must  be 
strictly  liable  in  the  precise  terms  of  his  obligation,  otherwise  it  will  not 
be  binding.    Every  condition  also  which  he  stipulates  must  be  fulfilled. 
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So,  where  the  guarantee  stipulated,  that  an  invoice  should  be  sent  to      Part  II. 

himself,  and  that  the  goods  should  be  delivered  to  a  particular  person,     «  

he  was  held  free,  neither  of  these  conditions  having  been  fulfilled ; 
ITiomson  Jk  Co.  v.  Breadalbane,  13th  June  1854.  A  cautioner  ad/actum  16  D.  943. 
prmttandum  cannot  be  subjected  in  payment  until  the  principal  be  dis-  PaiyiLgog  of 
cussed,  because  the  principal  alone  can  do  the  thing  for  which  the  obli-  discdssioh, 
gation  is  granted ;  and  no  claim  arises  against  the  cautioner,  until  the  ^^^'"'^' 
principal  has  failed ;  Milne  v.  Orceme,  already  cited.    From  the  nature  M.  3588. 
of  the  bond  of  caution,  which  resolves   into  a  separate  obligation 
against  each  cautioner,  it  follows,  that  the  cautioners  may  be  sued 
separately  for  their  respective  shares,  and  that  one  or  more  are  not 
entitled,  when  sued,  to  require  that  the  others  be  made  parties  to  the 
action  ;  Macarthur  v.  Scott,  15th  December  1836.     The  same  rule  is  15  8  270. 
strongly  exemplified  in  Richmond  v.  Orahame,  8th  February  1847,  9  D.  633. 
where  a  committee  of  certain  subscribers  having  boimd  themselves, 
**  as  well  as  the  whole  other  commissioners  and  shareholders,  jointly 
'*  and  severally,^'  the  individuals  bound  nominatim  were  held  liable 
to  be  sued  without  calling  the  other  shareholders. 

As  the  sufiiciency  of  bonds,  executed  by  more  than  one  person,  C^*^  ™ 
may  be  affected  by  various  objections  relating  to  their  constitution,  tionek  ubbb- 
or  to  the  creditor's  conduct  in  relation  to  the  parties  boimd,  it  is  ^'^^  ^  ^"" 

DUCT  OP  THE 

necessary  to  refer  briefly  to  these  objections,  in  order  that  the  pre-  cheditor. 
cautions  necessary  to  obviate  them  may  be  apparent.    A  cautioner  is 
not  bound,  although  he  has  signed  the  obligation,  if  the  principal 
debtor  has  not  signed  it.     This  results  from  the  nature  of  accessory 
obligations,  which  cannot  take  effect  if  the  principal  debt  be  not 
incurred  ;  Crichton,  December  1612  ;  and  one  is  not  bound,  who  sub-  M«  2074. 
scribes  in  reliance  upon  the  obligation  of  another,  not  being  made 
aware  that  that  other  has  already  been  discharged ;   Wingate  v.  8  8. 186. 
Martin,  4th  December  1829.     A  surety  has  in  equity  and  in  law  a 
claim  of  relief  against  the  principal  debtor,  so  as  to  recover  from 
liim  whatever  tiie  surety  may  be  compelled  to  pay  on  his  account. 
He  is,  therefore,  entitled  upon  payment  to  obtain  from  the  creditor 
an  assignment  of  his  claim  and  right  of  action  against  the  principal 
debtor.     This  right  is  called  jus  cedendarum  actionum;  and  the  *fM  eedenda- 
creditor,  in  order  to  preserve  his  recourse  against  the  cautioner,  must  *^ 

be  able  to  assign  his  claim  against  the  principal  debtor.  From  this 
it  results^  that,  if  the  creditor  shall  discharge  the  principal  debtor, 
then  his  recourse  against  the  cautioner  ceases,  because  he  cannot 
now  transfer  to  the  cautioner  his  right  of  action  against  the  prin- 
cipal ;  WaUace  v.  Donald,  13th  January  1825.  It  is,  therefore,  neces-  3  S.  433. 
saiy  in  discharging  the  principal  debtor  to  stipulate  expressly,  that 
the  discharge  shall  have  no  effect,  if  the  cautioner  shall  thereby  be 
liberated.  An  example  of  a  discharge  so  qualified  occurs  in  Smith  1  8. 159. 
V.  OgUvie,  22d  November  1821.    The  cautioner's  objection  on  this 
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Pavt  II.      head  is  of  couise  cut  off,  if  he  consent  to  the  discharge  of  the  prin- 
QjJ^jj^  J     eipal  debtor ;  Fleming  v.  Wilson,  24th  May  1 823.     Here  a  cautioner 
2  S.  336.  ^*s  held  to  have  consented  by  presiding  at  the  meeting  of  creditors, 

LiBBRATioH  OP  at  which  it  was  agreed  to  discharge  the  debtor.  A  creditor  may, 
oAunoNERBY  howevor,  discharge  a  principal  debtor  who  has  been  sequestrated, 
cBBDiTOB,  without  releasing  the  cautioner ;  2  and  3  Vict.  cap.  41,  §  42.  Upon 
**'^'  the  same  principle,  as  cautioners  have  mutual  relief  inter  ae  for 

whatever  sum  any  one  shall  pay  above  his  own  share  pro  rata,  it 
follows,  that,  if  the  creditor  discharge  one  of  several  cautioners,  he 
loses  recourse  against  the  rest  for  the  discharged  obligant's  propor- 
tion of  the  debt,  because  to  that  extent  he  has  cut  off  their  relief; 

11  a  193.        GUmoury.  Finnie,  11th  December  1832.     The  co-obligant  is  thus 

relieved  to  the  extent  only  of  the  discharged  obligant's  share,  but  the 
relief  is  thus  limited,  only  when  the  period  of  the  obligation  has 
expired,  and  the  debt  become  mature.  If,  during  the  currency  of  the 
period  of  the  obligation,  the  creditor  discharge  an  obligant  without 
consent  of  the  others,  they  are  freed  from  their  obligation  altogether ; 
16  D.  814.  British  Linen  Compceny  v.  Thomson,  25th  January  1853.  The  cau- 
tioners are  also  discharged,  if  the  creditor  refuse  payment  when 

12  8. 834.        tendered ;  Cooper  v.  Blakemore  and  Co,,  27th  June  1834 ;  because  he 

lies  under  an  implied  obligation  not  to  prejudice  the  cautioners,  and 
they  would  have  been  relieved  by  his  taking  payment  The  cau- 
tioner is  also  discharged,  if  the  creditor  shall  enter  into  an  illegal 

15  8.930.  agreement  to  his  prejudice;  Lawsony,  Coldstream,  l7th  May  1837. 
The  same  general  principle,  that  the  cautioner's  obligation  is  at  an 
end,  if  the  creditor  by  any  act  or  neglect  cut  off  or  weaken  his  relief, 
is  illustrated  by  numerous  decisions,  and  in  various  ways.     Thus,  if 

M.  2073.  he  allow  the  debt  to  prescribe,  the  cautioner  is  free ;  Halyhurtons  v. 

Graham,  12th  July  1735.  A  cautioner  is  released,  if  the  creditor 
liberate  the  debtor  after  incarceration.  This  effect,  however,  does 
not  follow  in  the  case  of  liberation  after  apprehension,  but  before 
imprisonment  The  creditor  also  loses  recourse  against  the  cau- 
tioner, if  he  discharge  any  security,  for  the  cautioner's  relief  extends 
to  the  property  of  the  debtor,  and  when  any  part  of  the  debtor's 
estate  has  been  appropriated  as  a  security,  the  cautioner  has  an 
interest  to  require  that  it  shall  be  made  available,  and,  if  the  cau- 
tioner pay,  he  is  entitled  to  receive  an  assignation  of  the  security. 
If,  therefore,  the  creditor  relinquish  the  security,  his  recourse  is  lost, 
because  he  has  cut  off  the  cautioner's  relief,  and  disabled  himself 
from  assigning  the  security.  The  same  result  follows,  if,  by  the 
creditor's  neglect,  a  security  is  not  perfected,  and  loss  thereby  ensues. 
So,  when  the  creditor  holds  an  heritable  security,  to  which  the 
cautioner  is  entitled  to  look  for  his  relief,  the  cautioner  is  freed,  if  the 

A^2^.^*     creditor  neglects  to  complete  the  security ;  Fleming  v.  Thomson,  23d 

8  a  853.'        May  1826  ;  Storie  v.  Camie,  3d  June  1830 ;  which  are  both  cases  of 
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securities  with  holdings  a  me^  whicli  failed  in  consequence  of  the      Part  II. 
creditor  neglecting  to  obtain  confirmatioa.   The  cautioner  is  not  bound,    Chapter  I 
if  the  conditions  of  the  principal  obligation  are  varied  without  his 
knowledge ;  Taylor  and  Paterson  v.  SeoiUar,  20th  June  1816.     Here  Hume,  108. 
the  obligant  agreed  to  be  collaterally  bound  for  oPlOO  towards  a  Liberation  op 
composition  of  10s.  in  the  pound,  but  the  composition  havinff,  without  cautioner  bt 

■  "  OONI)UC?T  OF 

consulting  him,  been  fixed  at  10s.  6d.,  and  the  arrangement  otherwise  creditor, 
varied,  he  was  held  to  be  thereby  liberated.     In  Munro  v.  Cameron,  ^'^*^- 
18th  May  1821,  upon  the  failure  of  a  tenant  his  cautioner  became  i  S.  19. 
liable  for  the  rent,  but  was  held  to  be  liberated  by  the  granting  of  a 
new  lease  to  another  party  without  his  privity.     See  also  the  case  of 
Walker  v.  Fraser,  10th  February  1837.     Farther,  if  the  creditor  15  S.  626. 
grant  indulgence  and  delay  without  consent  of  the  cautioner,  the 
latter  is  freed;  Macartney  \.  Mackenzie^  4th  June  1830;  reversed  8  Sh.  862. 
23d  September  1831.     In  this  case  the  creditor,  without  the  cau-5Wii  &sh. 
tioner's  privity,  made  affidavit  of  debt  in  a  trust,  whereby  diligence  ^^^  ^^• 
was  superseded  for  three  years,  and,  although  he  did  not  subscribe 
the  deed  of  accession,  he  was  held  in  the  Court  of  last  resort  to  have 
approbated  the  trust  and  superseding  of  diligence,  and  so  to  have 
liberated  the  cautioner.     But  mere  inactivity  on  the  part  of  the 
creditor  will  not  liberate  the  cautioner.     The  rule  is  thus  stated  by 
Lord  £lix)N  : — "  If  a  creditor,  without  the  consent  of  the  surety,  give 
"  time  to  the  principal  debtor,  by  so  doing  he  discharges  the  surety 
"  — that  is,  if  time  be  given  by  virtue  of  positive  contract  between 
"  the  creditor  and  principal,  not  where  the  creditor  is  merely  inac- 
**  tive.''     The  rule,  as  thus  stated,  was  applied  in  the  case  of  Mac-  12  S.  332. 
iaggart's  Representatives  \,  Waison,  24th  January  1834,   reversed  ^p*  55^ 
16th  April  1835  ;  and  in  Creighton  v.  Rankin,  6th  February  1838  ;  I6  S.  447. 
affirmed  26th  May  1840 ;  as  also  M orison  v.  Balfour,  16th  February  ^  Ro^- App.  99. 
1849.     This  benefit  extends  to  the  obligants  in  letters  of  guarantee,  u  D.  653. 
who  have  the  privilege  of  suretyship,  that,  if  the  creditor  grant 
delay  to  the  debtor  by  taking  bills  or  otherwise,  the  grantor  of  the 
guarantee  is  freed  ;  Richardson  v.  Harvey,  29th  March  1853.     The  16D.  628. 
rule  as  to  the  giving  of  time  is  not  applicable  in  its  strictness  to 
debts  owing  by  both  heirs  of  line  and  of  provision  ;  Stuart  v.  Campbell,  u  D.  443. 
6th  February  1852 ;  where  an  heir  of  possession  was  found  liable  for 
the  amount  of  a  bond,  notwithstanding  a  supersedere  of  payment 
granted  by  the  creditor  in  consideration  of  a  bond  of  corroboration 
by  the  heir  of  line.    If  the  creditor  be  chargeable  with  misrepresen- 
tation or  concealment  from  the  cautioner,  as  in  misrepresenting  the 
amount  for  which  the  obligation  is  undertaken,  the  cautioner  will  be 
free ;  Royctl  Bank  v.  Ranken,  20th  July  1844.     This  case  shews  the  6  D.  His. 
necessity  of  rigid  accuracy  as  to  the  facts  in  the  preparation  of  docu- 
ments relating  to  such  obligations. 
From  the  nature  of  the  bond  of  caution  as  an  accessory  obligation 
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it  necessarily  follows,  that,  where  tl)e  principal  debtor  can  resist  a 
claim,  the  cautioner  also  can  resist  it,  there  being  no  place  for  his 
liability,  if  the  principal  for  whom  he  is  bound  be  not  liable.  Every 
defence,  therefore,  which  is  competent  to  the  principal  debtor,  is 
available  also  to  the  cautioner. 

It  is  another  inherent  quality  of  the  cautionary  obligation,  that 
the  cautioner  is  not  liable  beyond  the  terms  of  his  obligation.  So, 
when  one  was  bound,  that  a  party  should  account  for  goods  to  be 
shipped,  he  could  not  be  subjected  for  the  price  of  goods  shipped 
before  the  date  of  the  obligation;  Napier  and  Co,  v.  Bruce,  11th 
February  1 840. 

If  the  cautioner  is  not  freed  by  the  creditor's  conduct,  then  his 
remedy  consists  in  his  right  of  relief  from  the  principal  debtor  in 
full,  and  from  the  other  sureties,  if  there  be  any,  to  the  extent  of 
their  shares  of  the  loss.  Against  the  principal  debtor  he  has  the 
actio  TTuindati,  (as  having  become  bound  at  his  desire,)  either  (1.) 
upon  being  distressed — ^that  is,  upon  any  legal  step  being  taken 
against  him  by  the  creditor-^when  he  may  require  him  to  get  the 
obligation  discharged  ;  or»  (2,)  upon  payment,  which  entitles  him  to 
demand  payment  from  the  principal  debtor.  Before  distress  or  pay- 
ment the  cautioner  may  sue  the  principal  for  relief,  if  the  debt 
remains  unpaid  after  the  term  of  payment,  and  even  before  the  term 
of  payment  he  may  use  precautionaiy  diligence,  if  the  principal 
debtor  be  vergens  ad  inopiam.  In  Burnett  v.  Veitch,  20th  Novem- 
ber 1685,  decree  of  adjudication  was  allowed  to  go  out  in  favour  of  a 
cautioner,  although  not  distressed,  but  with  the  qualification  that 
it  should  not  take  effect  till  distress.  Where  the  cautioner  has 
obtained  an  onerous  assignation  of  the  debt  and  security,  he  can  use 
the  creditor's  rights  of  recovery  by  sale  or  otherwise,  and  it  is  not 
relevant  to  allege  in  bar  of  these  rights,  that  he  was  a  cautioner,  and 
has  not  been  distressed ;  Oray  v.  Thomeon,  24th  November  1847. 
The  principal  debtor  is  bound  to  relieve  the  cautioner,  not  only  of 
the  debt  and  interest,  but  also  of  the  expenses  of  maintaining  a 
reasonable  defence.  But  as  the  obligation  of  relief  is  intended  to 
subject  the  principal  in  payment  of  money  advanced  on  his  account, 
no  relief  is  granted  to  a  cautioner,  for  whose  benefit  the  principal 
debt  was  incurred ;  and  so,  when  the  drafts  upon  a  cash-account 
were  employed  in  liquidating  a  previous  debt  for  which  the  cautioner 
was  bound,  he  was  found  not  entitled  upon  paying  up  the  aocount  to 
be  relieved  by  a  principal  obligant  not  liable  for  the  previous  debt ; 
JErskine  v.  Cormade,  6th  July  1842.  The  cautioner  has  no  relief,  if 
he  pay  a  debt  not  due  by  the  principal,  for,  upon  being  distressed,  he 
should  notify  it  to  the  principal,  in  order  that  his  defences  may  be 
stated;  Maxwell  v.  Niihsdale,  19th  December  1632.  Nor  has  he  a 
claim  of  immediate  relief,  if  he  pay  the  debt  before  it  is  due ;  Owen 
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y.  Bryson,  26th  December  1833.    We  have  seen,  that  it  is  a  test  of  the      Past  II. 
creditor's  hold  upon  the  cautioner,  whether  or  not  ho  remains  capable    chj^teb  I 
of  assigning  his  claim  against  the  principal  debtor,  and  the  securities  Cadtioheb's 
for  it     As  by  our  law  the  cautioner  has  the  benefit  of  recourse  'de  "'^h*^  ^^ 
jure  upon  payment,  although  he  may  not  receive  an  assignation,  and,  ^^^^^' 
although  there  be  no  clause  of  relief,  it  was  formerly  held,  as  stated  '^^ce^^ndartm 

by  Mr.  Erskine  upon  the  authorities  cited  by  him,  that  the  creditor        1 

might  not  be  compelled  to  assign  to  the  cautioner  who  paid.     It  is  ^^^  "*•  ^»  ^' 
now  well  settled,  however,  and  a  point  of  the  most  familiar  practice, 
that  the  creditor  is  bound  to  assign  the  debt,  the  grounds  and  securi* 
ties  of  it,  and  also  the  diligence,  to  an  obligant  who  makes  pay- 
ment ;  Erskine  v.  MandersoHy  14th  January  1780 ;  Lowe  v.  Oreig^  M.  1386. 
17th  February  1825.    A  cautioner  in  a  tack  is  entitled  upon  pay- 3  8.543. 
ment  of  the  rent  to  receive  an  assignation  of  the  landlord's  right  of 
hypothec  ;  Stewart  v.  Bell^  31st  May  1814 ;  and  the  importance  of  his  F.  C. 
obtaining  it  is  shewn  by  Garden  v.  Gregory^  February  1 735,  where  M.  8390. 
an  arrester  was  preferred  to  a  cautioner,  who  had  paid  the  rent 
without  getting  an  assignation  of  the  hypothec,  which  was  held  to  be 
extinguished  by  the  payment.     An  exception  to  the  obligation  to 
assign  is  admitted  in  the  case  of  a  security  held  by  the  creditor  for 
another  debt,  as  well  as  for  the  debt  paid  by  the  cautioner.     Here, 
equity  will  not  compel  him  to  transfer  the  security.    But  this  doc-  Ersk.  Inst  iii. 
trine  is  again  subject  to  the  qualification,  that  if  the  creditor  make  a  ^*  ^^' 
second  loan,  posterior  to  that  for  payment  of  which  a  cautioner  is 
bound,   he   cannot  prejudice  the  cautioner's  relief  by  applying  a 
security  held  for  both  debts  in  payment  of  the  second  debt  first,  so 
as  to  cut  oflf  the  cautioner's  relief  from  the  security ;  Sligo  v.  Menziee,  2  D.  1478. 
18th  July  1840.     Here  a  cautioner  was  bound  in  an  heritable  secu- 
rity for  a  certain  sum.     The  creditor  made  a  subsequent  loan  to  the 
debtor  upon  the  same  security,  and  the  subjects  having  been  sold,  he 
proposed  to  apply  the  price  in  the  first  place  in  payment  of  the 
second  obligation,  so  as  to  throw  the  burden  of  the  prior  debt  upon 
the  cautioner.     But  he  was  held  bound  to  rank  the  debts  in  their 
natural  order,  and  so  give  the  cautioner  the  benefit  of  the  security^ 
The  opinions  of  the  whole  Court  were  taken  on  this  case,  and  the 
report  is  full  of  instruction,  containing  the  elaborate  opinions,  dis* 
tinguished  by  learning  and  legal  subtlety,  of  Lord  Mackenzie  in 
support  of  the  judgment,  and  Lord  MoNOABiFf  for  the  opposite  view. 

We  have  seen  that  co-cautioners  have  mutual  claims  of  relief  against  Rbuxfof  Cau- 
each  other.  One  cautioner,  however,  cannot  sue  another  before  he 
has  made  a  payment  himself,  although  he  may  sue  the  principal 
without  having  made  any  payment ;  Alston  v.  Denniston  Jk  Ca.  2d  7  s.  112. 
December  1828.  One  of  two  solvent  cautioners  having  paid  and 
obtained  an  assignation  is  entitled  to  charge  the  other  for  his  share, 
and  for  one-half  of  the  shares  of  the  insolvent  cautioners,  upon  as- 
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Part  II.      signing  to  that  extent  the  bond  and  securities  ;  Finlayson  v.  Smith, 

Chapteb  I.    20th  December  1827.     A  cautioner  is  liable  to  the  same  objections 

6  S.  264.  AS  the  original  creditor,  and  so  loses  his  recourse  against  a  co-cautioner 

8  S.  295.  by'  giving  time  and  relinquishing  securities  ;  Hume  v.   Youngson, 

12th  January  1830.     When  a  new  cautioner  becomes  bound  for  a 
Ersk.  Inst.  iii.   debt,  it  was  formerly  held  that  all  the  original  obligants,  whether 
'    *         ^     principal  or  cautioners,  were  principals  quoad  him,  and,  therefore, 
jtzuEw  inUr  96^  bound  to  him  in  total  relief;  but  it  is  now  settled  that  a  new  cau- 
*'^'"**"  tioner  can  only  claim  total  relief  from  the  original  cautioners,  pro- 

vided he  became  bound  at  their  request  and  on  their  account ;  Len- 
F.  C.  fio(c  V.  CampbeUy  18th  May  1815,     Co-cautioners  are  subject  to  the 

same  rule  as  the  creditor,  viz.  that  they  must  communicate  to  the 
other  cautioners  a  proportional  share  of  any  security  or  relief  which 
they  may  have  obtained  from  the  debtor.  This  rule  originates  in  the 
principle,  that  the  caoitioners  are  all  equally  interested  and  entitled 
to  have  the  obligation  paid  out  of  the  debtor's  means,  and  that  no 
one  cautioner,  therefore,  can  weaken  the  common  security  by  appro- 
priating the  debtor's  property  to  his  own  separate  relief.  A  cautioner 
who  gets  a  security  from  the  debtor,  therefore,  although  it  be  expressly 
for  his  own  relief  only,  is  held  to  act  as  negotiorum  gestor  for  the  whole 
obligants,  and  is  bound  to  communicate  to  his  co-obligants  a  rateable 
share  of  the  relief  thus  obtained.  Where  a  debt  was  compounded,  a 
cautioner  was  found  entitled  to  recover  from  the  other  cautioners  their 
proportions  only  of  the  compounded  sum,  thus  giving  them  the  benefit 
M.  3393.  of  the  abatement ;  Brodie  v.  Keith,  27th  July  1672  ;  and  in  MiUigan 

M.  2140.  V.  Olen,  20th  May  1 802,  one  of  two  cautioners,  having  obtained  an 

heritable  security  in  relief  of  the  obligation,  was  held  bound  to  com- 
municate the  benefit  of  it  to  the  other  cautioner.     An  exception  to 
2  8. 368.  this  doctrine  was  made  in  the  case  of  Lawrie  v.  Stewart,  6th  Juno 

1823.  Cautioners  bound  in  the  same  deed,  but  for  separate  and  dif- 
ferent isums,  were  here  held  not  to  be  correi — that  is,  bound  in  the 
same  obligation ;  and  such  of  them  as  had  obtained  securities  and 
relief  were  found  not  liable  to  communicate  these  to  a  cautioner  for 
a  different  amount,  who  had  been  forced  to  pay.  This  decision  was 
pronounced  by  a  bare  majority  of  Judges,  and  it  has  been  regarded  as 
at  variance  with  the  principle  of  cautionaiy  obligations.  But  the 
careful  Conveyancer  will  be  warned  by  it  not  to  leave  room  for  doubt, 
when  it  is  intended  that  there  should  be  a  proportionate  relief  amongst 
all  the  cautioners,  by  binding  them  expressly  to  communicate  to  each 
other  whatever  security  or  relief  any  one  of  them  may  obtain.  The 
obligation  to  communicate  securities  does  not  extend  to  the  case  of  a 
security  or  relief  obtained  from  a  stranger,  for  the  principal  debtor's 
estate,  which  is  the  common  source  of  relief,  is  not  thereby  dimin- 
ished. The  cautioner,  therefore,  to  whom  a  security  is  given  by  a 
3  8. 924.  third  party,  may  retain  it  entirely  to  himself;  Coventry  v.  Hutchison, 
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16th  June  1830.     It  is  of  importance  in  practice  to  attend  to  the     PabtII. 
rules  hy  which  claims  are  regulated  upon  the  bankruptcy  of  a  co-    chaptbe  L 
obligant.     Although  liable  to  the  creditor  in  solidum,  correi  are  obli- 
gants  pro  rcUd  only  in  relation  to  each  other.     When  one  of  two  joint 
obligants,  therefore,  pays  the  whole  debt,  he  is  entitled  to  be  ranked 
on  the  estate  of  a  bankrupt  co-obligant  for  half  the  amount  only ; 
MaxweU's  Creditors  v.  Heron's  Trustees,  8th  February  1792  ;  and  see  M.  2136. 
also  M'Ohie's  Creditors  v.  Tait,  18th  November  1785  ;  Craigie  v.  M.  uses. 
Oraham,  2ist  December  1710;    and  BeWs  Commentaries,  i.  354.  M.  U649. 
Again,  the  claim  of  relief  arises  only  upon  such  part  of  the  debt  paid 
by  one  obligant  as  exceeds  his  share.      Although,  therefore,  the 
estate  of  an  insolvent  cautioner  has  the  whole  debt  ranked  upon  it, 
that  estate  has  no  further  relief  against  the  solvent  cautioners  than 
in  so  far  as  the  dividend  paid  has  exceeded  the  aliare  which  the 
bankrupt  would  have  paid  if  solvent ;  Cranstoun  v.  AVDowal,  22d  M.  2552. 
May  179a 

The  facility  with  which  parties  interpose  their  credit  for  the  accom-  Psescsiptioh 
modation  of  friends,  not  realizing  the  ulterior  consequences  to  them-  ^'  cautionary 
selves,  and  the  miseries  thus  resulting  from  cautionary  obligations, 
did  not  fail  to  attract  the  attention  of  the  Legislature.  We  have 
seen  the  efforts  made  in  the  Roman  Law  to  alleviate  tlie  hardships  of 
sureties  by  introducing  first  the  benefit  of  division,  and  afterwards 
that  of  discussion,  and  that  the  Law  of  Scotland  has  adopted  both 
of  these  principles.  An  additional  protection  to  sureties  was  intro- 
duced by  the  Act  1695,  cap.  5,  in  order  to  limit  the  duration  of  their  1696,  c.  S. 
liability.  This  statute  provides,  that  no  man  binding  and  engaging 
for  and  with  another,  conjunctly  and  severally,  in  any  bond  or  con- 
tract for  sums  of  money,  shall  be  bound  for  the  said  sums  for  longer 
than  seven  years  after  the  date  of  the  bond ;  but  that  from  and  after 
the  said  seven  years  the  said  cautioner  shall  be  eo  ipso  free  of  his 
caution.  The  Act  then  defines  who  are  the  cautioners  entitled  to  the 
benefit  of  the  enactment ;  and  these  are  parties  bound  for  another, 
either  Us  express  cautioners,  or  as  principal  or  co-principal,  provided 
there  be  either  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart, 
intimated  personally  to  the  creditor  at  his  receiving  the  bond  But 
it  is  declared,  that  all  legal  diligence  done  within  the  seven  years 
shall  be  effectual  afterwards.  This  prescription  of  cautionary  obliga- 
tions is  not,  it  will  be  observed,  like  other  short  prescriptions,  restricted 
in  its  effect  so  as  to  preserve  the  debt,  provided  it  can  be  established 
by  a  certain  limited  kind  of  evidence.  On  the  contrary,  it  operates 
as  an  immediate  and  total  extinction  of  the  obligation.  But  it  is 
available  only  to  one,  who  is  bound  conjunctly  and  severally  with  the 
principal  debtor,  and  who  is  either  described  as  a  cautioner  in  the 
bond,  or  has  right  to  relief  by  a  clause  in  the  bond,  or  by  a  separate 
bond  of  relief  intimated  to  the  creditor  when  the  principal  b<)nd  is 
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Pabt  II.      delivered  to  him.     When  the  cautioner  is  boutid  expressly  as  cau- 
CHAFTBit  L    ^io^^®^'*  ^^  receives  the  benefit  of  the  Act,  although  there  be  no  clause 
of  relief,  or  any  separate  bond  of  relief  intimated  ;  YuiUe  v.  Scott, 
6  a  137.  27th  November  1827.  In  this  case,  the  party  was  bound  as  "cautioner, 

Pbesoription    "  surety,  and  full  debtor ;"  and  being  thus  expressly  bound  as  cau- 
OTCAOTioNABT,  j-j^^er,  although  liable  also  as  principal,  he  was  found  to  have  the 
benefit  of  the  prescription  without  a  clause  or  bond  of  relief.    See 
4  D.  161.         also  Monteith  v.  Pattisan,  3d  December  1841.     This  being  a  statu- 
tory remedy,  and  the  nullity  being  created  by  statute,  it  cannot  be 
renounced  ;  and,  even  if  a  cautioner  pays  interest,  or  otherwise  recog- 
nises his  obligation  after  the  lapse  of  seven  years,  he  is  presumed  to 
act  in  error,  there  being  no  room  to  apply  homologation  to  an  obliga- 
tion extinguished  by  statute.     A  cautioner,  therefore,  having  paid, 
and  next  day  having  discovered  that  by  the  expiration  of  seven  years 
M.  2931.  --      he  had  been  freed,  was  found  entitled  to  repetition  ;  Garrick  v.  Carse, 

5th  August  1778.     The  same  was  decided  in  the  second  stage  of  the 
8  8. 485.  case  of  YuiUe  v.  Scott,  9th  February  1830 ;  affirmed  on  appeal,  15  th 

Aro'^ias.^  September  1831.  When  the  co-obligant  is  not  bound  expressly  as  a 
Imtimation  op  cautioner,  but  has  a  separate  bond  of  relief,  that  bond  will  not  be 
BoiTD  OP  RELIEF.  availaUo  to  him  unless  it  be  intimated,  as  required  by  the  Act,  to 

the  creditor  at  the  time  he  receives  the  principal  obligation.  And 
so  strictly  is  this  enforced  that,  although  the  creditor  has  a  private 
knowledge  of  the  bond  of  relief,  that  circumstance  will  not  avail,  if 
M.  11039.  there  be  not  actual  intimation  in  compliance  with  the  statute  ;  BM 
y.  HerdmaUy  14th  February  1727.  It  was  admitted  as  an  equipol* 
lent  to  intimation,  that  the  creditor  himself  wrote  both  the  principal 
M.  11034.        bond  and  the  bond  of  relief,  in  M*Ranken  v.  Schaw,  24th  February 

1 714.  But  the  authority  of  this  decision  was  strongly  impugned  by 
1  D.  409.  the  Judges  in  Drysdale  v.  Johnstone^  25th  January  1839,  in  which  it 
was  decided,  that  a  bond  of  relief  could  not  be  held  to  be  intimated, 
though  written  by  the  same  person  who  acted  as  agent  for  the  credi- 
tor in  writing  the  principal  bond. 
ExcEFTioire  It  was  decided  in  various  old  cases,  that  the  Act  has  no  reference 

1696  ™  ^^*  ^^  ^^®  bonds  of  parties  who  are  all  equally  liabla    Nor  does  it  apply 
in  the  case  of  a  bond  of  corroboration,  in  which  the  cautioner  is  not 
bound  conjunctly  and  severally  with  and  for  the  principal  debtor ; 
M.  11020.        Oaves  v.  Spence,  4th  December  1742.     The  report  of  this  case  by 
Lord  Eambs  contains  an  exposition  by  his  Lordship  of  the  design 
and  import  of  the  Act.     A  collateral  obligation,  guaranteeing  pay-' 
ment  of  money  lent  upon  a  bond  and  disposition  in  security,  is  not  a 
cautionary  obligation,  and  the  grantor  of  it  has  not  the  benefit  of  the 
Act ;  Tait  v.  WiUon,  8th  December  1836  ;  affirmed  on  appeal,  21  st 
158. 221.        July  1840.    Judicial  cautioners,  and  cautioners  for  the  faithful  dis- 
^^*     '  charge  of  an  office,  are  not  entitled  to  the  benefit  of  this  Act,  which 
M.  11005.        relates  to  obligations  for  liquid  sums ;  Strang  v.  Fleet,  5th  January 
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1707 ;  ffogg  v.  Low,  lOth  June  1826  ;  G(Ulie  v.  Rosa,  4tb  Marcli  1836 ;  Pin  It 
Kerr  v.  Bremner,  6th  March  18S9.  And,  as  it  relates  only  to  money 
obligations,  it  affords  no  benefit  to  the  cautioner  tn  an  obligation  od  4  g.  703. 
factum  prcBstandum  ;  Steuiart  v.  Campbell,  July  1 726.  Nor  is  it  avail-  •*  S-  6*7. 
able  to  the  cautioner  in  a  bond  executed  in  a  foreign  country,  though  js,  iioio. 
sued  upon  in  this,  the  Act  being  held  to  affect  the  quality  of  the 
contract  (d>  initio,  in  the  same  way  as  if  the  bond  bore  a  consent  to 
}»e  bound  only  for  seven  years.  For  such  a  presumption  there  is  no 
room  in  a  foreign  deed ;  and,  therefore,  the  statute  is  not  applicable 
to  a  contract  made  out  of  Scotland ;  AUtcander  v.  Badenach,  23d  De-  6  D.  9S!. 
cember  1843.  And  the  septennial  limitation  does  not  cut  off  the 
claim  of  relief  at  the  instance  of  one  cautioner  against  another,  but 
that  claim  endures  for  forty  years  ;  Forbet  v.  Dunbar,  February  1 776.  H.  ilOt*. 
The  Act  1695,  cap.  5,  attained  its  benevolent  object  in  only  a  very 
limited  degree  ;  for,  while  it  pointed  out  in  what  way  tlie  benefit  of 
the  septennial  limitation  might  be  secured,  it  necessarily  indicated 
at  the  same  time  how  it  might  be  excluded ;  and  practitioners,  in 
order  to  avoid  the  operation  of  the  Act,  required  all  the  obligants  to 
be  bound  as  principals,  without  any  distinction  implying  that  one  was 
more  liable  than  another.  Our  bonds  for  borrowed  money  are  still, 
accordingly,  so  conceived  as  to  make  all  the  parties  principals,  and 
bound  conjunctly  and  severally,  even  the  words  "  full  debtor," 
though  they  import  a  full  obligation,  being  avoided,  because  they 
convey  a  distinction  at  the  same  time.  Nor  will  the  creditor  take  a 
bond  bearing  a  clause  of  relief,  because  that  implies  that  the  cau- 
tioner's liability  is  limited  to  seven  years.  The  separate  bond  of 
relief  was  thas  the  only  resource  available  to  a  co-obligant ;  who, 
though  in  reality  and  in  relation  to  the  debtor  benefited  he  is  a  cau- 
tioner merely,  yet  becomes  bound  as  principal.  But  the  object  of 
his  interposing  on  behalf  of  the  party  who  wants  the  money  would 
be  defeated  by  intimating  the  bond  of  relief  at  the  time  the  principal 
bond  is  delivered,  for  the  creditor  would  thus  be  apprised  that  he  is 
eventually  to  lose  the  security  of  the  intimating  obligant,  and  this, 
therefore,  would  be  the  signal  for  calling  up  the  loan.  Although, 
therefore,  a  bond  of  relief  be  taken,  it  is  not  generally  intimated ; 
and  thus,  in  the  great  majority  of  cases,  the  intention  of  the  statute 
is  defeated,  the  co-obliganta  being,  as  Mr.  Ross  has  observed,  in  a 
worse  position  than  before ;  because  before  the  statute  they  appeared 
expressly  as  cautioners,  which  gave  them  a  claim  to  the  privilegie  of 
discossion,  while  now  they  are  deprived  of  this,  because  the  creditor 
will  not  allow  them  to  be  described  aa  oautioners  in  the  bond. 

From  all  that  has  beeo  said  the  following  rules  in  Conveyancing  kdlm  rw 
MO  dedooible^  vii. —  S^^iol* 

(1.)  When  two  or  more  parties  ore  bound  simply  without  any  addi- 
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Pa«t  n.      tion  qualifying  the  obligation — as,  for  instance,  "  We,  A.  B.  &  C,  bind 
CiLLFTEB  I.     "  ^*^  oblige  ourselves  and  our  heirs,"  &c. — they  have  the  benefit  of 
Roles  for       division,  and  each  is  liable  only  for  his  own  share. 
FRAMiHo  BONDS      (2.)  The  effcct  of  the  obligation  is  the  same,  when  they  are  bound 

OF  CAUTION.  .,  '  ^1     t, 

"  conjuncuy. 

(3.)  If  the  obligation  be,  "  We,  A.  B.  &  C,  bind  and  oblige  our- 
''  selves  conjunctly  and  severally,"  the  obligation  is  in  solidum,  and 
each  obligant  is  liable  for  the  full  amount.  ^ 

(4.)  The  same  result  follows  when  a  party  is  bound  as  "  co-prind- 
"  pal,"  or  as  "/wtt  debtor,"  with  another. 

(5.)  When  a  party  is  bound  as  cautioner  for  another,  he  is  entitled 
to  the  beneficium  ordinis,  and  may  require  the  creditor  to  discuss  the 
principal  debtor,  before  making  any  demand  upon  him. 

(6.)  When  one  is  bound  as  cautioner  for  another,  he  has  a  claim  of 
relief  against  the  principal  debtor  and  his  property  ;  and,  if  any  part 
of  that  property  be  impledged  as  a  security  for  this  debt,  such  secu- 
rity, whether  granted  to  the  creditor  or  to  a  co-cautioner,  is  a  security 
and  relief  to  every  cautioner  as  well  as  to  the  holder  of  it,  and  neither 
the  principal  debtor's  obligation,  nor  a  security  granted  by  him,  can 
be  discharged  or  relinquished  without  thereby  relieving  the  cautioner. 
This  is  the  QdMiioner*^  jus  cedendarum  actionum,  by  which  he  is  en- 
titled also  upon  payment  to  receive  an  assignation  of  the  principal 
debtor's  obligation  and  of  every  security  affecting  his  property. 

(7.)  One  who  is  bound  conjunctly  and  severally  with  another  for  a 
sum  of  money  is  discharged  by  the  expiration  of  seven  years  from  the 
date  of  the  obligation,  provided  that  he  is  either  bound  expressly  as 
cautioner,  or  that  the  bond  contains  a  clause  of  relief  in  his  favour, 
or  that  he  has  a  separate  bond  of  relief,  intimated  to  the  creditor  at 
the  time  of  delivering  the  principal  bond. 

(8.)  The  beneficium  divisionis,  and  benefi>cium  ordinis,  may  be  re- 
nounced. The  benefit  of  the  septennial  limitation  cannot  be  re- 
nounced. 

These  are  the  rules  for  the  Conveyancer's  guidance  in  preparing 
bonds  and  obligations  by  more  than  one  obligant.  They  are  fully 
illustrated  in  the  reports  of  decisions  which  have  been  referred  to, 
and  copious  examples  of  the  forms  in  which  they  receive  effect  will 
be  found  in  the  Juridical  Society's  Styles.  It  is  unnecessary  to  exa- 
mine these  in  detail,  but  one  or  two  remarks  may  be  useful  in  testing 
the  principles 
Observations  At  page  56  of  the  Styles,  (voL  ii.,  3d  edition,)  there  is  the  form 
^  I^wI'Ii**  of  a  bond  with  a  cautioner,  who  is  bound  simply  as  such,  and  the  re- 

OF  BONDS  OF  ,  ...  . 

CAUTION.  spective  liabilities  of  the  parties  are  thus  ascertained  : — "  /,  the  said 

*^  A.  as  principal,  and  I,  C.  as  cautioner  for  the  said  A.,  but  thcut  sub- 
'*  sidiarie,  and  after  discussion  of  the  said  A.,  and  as  proper  cautioner 
"  onlyy  bind  and  oblige  oursdves,  our  heirs"  &c.    This  style  is  anxi- 
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ously  minute,  and  there  is  no  portion  of  it  after  the  word  "  cautioner**  Pabt  II. 
necessary  for  the  cautioner's  security.  His  being  described  as  cau-  chapter  I. 
tioner  fixes  with  certainty,  that  he  is  liable  only  svhsidiarie,  and  that  he  yovm  op  bondb 
is  entitled  to  require  discussion,  although  these  effects,  resulting  from  ^^  caotioh. 
the  nature  of  the  obligation,  were  not  expressed.  The  same  remark  may 
be  made  in  regard  to  the  introduction  of  a  clause  of  relief,  which  is 
here  directed,  the  word  "  cautioner"  fixing  his  claim  of  relief  as  cer- 
tainly without  the  clause  as  with  it.  Here,  therefore,  these  three 
things,  viz.  the  subsidiary  liability,  the  beneficium  ordiniSy  and  the 
right  of  relief,  are  all  contained  in  the  word  "  catUioner,*'  and  would 
result  as  inevitably  by  the  force  of  that  word  alone,  as  they  can  do 
by  the  most  anxious  description  of  these  rights.  We  have  seen,  too, 
that  the  description  of  "  cautioner"  secures  the  benefit  of  prescription, 
so  that  the  clause  of  relief  is  unnecessary  as  regards  that  point  also. 
But  this  form  is  open  to  the  remark,  that  the  parties  are  not  per  ex- 
pressum  bound  conjunctly  and  severally.  Their  liability,  no  doubt, 
is  the  same  without  these  words,  for  the  term  "  cautioner"  implies  an 
obligation  to  pay  all  that  the  principal  fails  to  pay ;  but  it  would  be 
prudent,  in  order  to  exclude  all  possibility  of  question,  to  make  the 
cautioner's  obligation  accord  in  terminia  with  the  statute,  by  binding 
him  conjunctly  and  severally  with  the  principal  debtor. 

I  do  not  advise,  that  those  portions  of  this  form  which  are  unne- 
cessary should  in  every  case  be  discarded.  That  is  a  matter  in  the 
practitioner's  discretion  ;  and  it  may  often  be  advisable  to  make  deeds 
explain  their  own  effects  both  for  the  satisfaction  of  the  parties,  and 
also  that  they  may  be  made  clearly  aware — the  grantor,  of  the  liabi- 
lities which  he  is  undertaking — the  receiver,  of  the  security  which  he 
obtains.  It  is  a  good  general  rule,  however,  to  be  satisfied  with  terms, 
which  certainly  produce  the  desired  effect.  The  adage  "  superflua 
non  nocent"  is  dangerous,  when  admitted  to  swell  the  language  of 
documents  so  liable  to  be  thoroughly  sifted  as  legal  instruments.  If 
one  could  be  absolutely  certain  that  what  he  says  is  indeed  superflu- 
ous, then  there  were  no  harm  ;  but  what  is  superfluous  is  unnecessary, 
and  what  one  Conveyancer  regards  as  superfluous,  another  may  dis- 
cover to  be  restrictive  ;  and  so  what  was  added  for  the  sake  of  strength 
may  in  reality  weaken  or  prevent,  in  a  greater  or  less  degree,  the 
effect  which  the  proper  legal  term,  by  its  own  unaided  force,  would 
have  produced. 

At  page  56  of  the  Styles  there  is  a  form,  entitled  "  Bond  of  caution 
"  for  the  regular  payment  of  interest."  This  is  not,  strictly  speaking, 
however,  a  bond  of  caution.  It  narrates  the  principal  bond,  no  doubt, 
but  the  grantor  is  bound  absolutely  for  the  payment  of  the  interest, 
and  has  none  of  the  privileges  of  a  cautioner  in  relation  to  the  credi- 
tor. He  cannot  claim  the  benefits  of  division  or  of  discussion,  or  the 
septennial  prescription,  and  his  only  security  is  his  relief  against  the 
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PabtIL      principal  debtor,  which,  is  provided  for  by  stipulating  assignations 

Cbaptbb  I.    ^P^^  payment     This  bond,  therefore,  is  to  be  regarded  not  as  an  un- 

FoBMBorBOMm  dertaking  that  another  shall  pay,  (which  is  the  proper  meaning  of 

caution,)  but  as  a  direct  contract  to  pay,  and  so  falls  within  the  dis- 
tinction drawn  by  Lord  Chancellor  Cottsnham  iu  the  appeal,  Wilson 
V.  Tatty  already  referred  to. 

The  form  of  "  Bond  with  cautioner  by  a  factor"  at  page  62  of  the 
Styles  gives  an  example  of  an  obligation  framed  so  as  distinctly  to 
define  the  cautioner's  liabilities  and  rights : — "  /,  A.  (is  principal,  and 
*'  /,  C.  aa  caviioner  and  surety  for  and  with  the  said  A.,  bind  and 
**  oblige  ourselves  conjunctly  and  severally^  our  heirs,  executors,  and 
''  successors,  that  I  the  said  A.  shaU  hold  just  compt  and  reckoning," 
Sec  Here,  in  terms  of  the  Act»  the  cautioner  is  bound  "  conjunctly 
"  and  severally"  '^for  and  with"  the  principal ;  his  obligation  is,  that 
the  principal  shall  perform,  and  the  privilege  of  discussion  is  properly 
left  dependent  upon  the  character  of  cautioner. 


GAUnONABT 
OBUOATIOH8. 

M.  17056. 
p.  912. 


Cash-€bxi>it 

BOITD. 


SoLEMHiTusoF  Strict  obsorvance  of  the  solemnities  is  indispensable  in  cautionary 
obligations.  Writing  is  essential  to  their  constitution  ;  and  wherever 
writing  is  essential,  it  must  be  executed  in  legal  form  ;  Walktce  v. 
Wallace,  25th  November  1 782.  In  Hailes'  decisions  will  be  found  the 
remarks  of  the  Judges.  It  was  the  case  of  an  improbative  obligation, 
of  which  the  grantor  admitted  the  subscription ;  but  Lord  Brazfield 
observed,  that,  wherever  writing  is  necessary,  no  acknowledgment  of 
subscription  will  serve  to  supply  l^al  imperfections  in  the  deed. 

Bond  for  cash  credit. — The  mode  of  business  conducted  under 
the  security  of  this  important  instrument.  Lord  Bbouqham  remarks, 
may  almost  be  said  to  have  become  classical,  from  the  description  and 
commendation  of  it  given  by  Mr.  Hume.  The  passage  referred  to 
occurs  in  the  Essay  on  the  Balance  of  Trade.  After  characterizing 
the  invention  as  ''one  of  the  most  ingenious  ideas  that  has  been 
''  executed  in  commerce,''  Mr.  Hume  describes  the  bank  credit 
thus : — ''  A  man  goes  to  the  bank,  and  finds  surety  to  the  amount^ 
**  we  shall  suppose,  of  a  thousand  pounda  This  money,  or  any 
'*  part  of  it,  he  has  the  liberty  of  drawing  out  whenever  he  pleases, 
**  and  he  pays  only  the  ordinary  interest  for  it  while  it  is  in  his 
**  handa  He  may,  when  he  pleases,  repay  any  sum  so  small  as 
*'  twenty  pounds,  and  the  interest  is  discounted  from  the  very  day  of 
"  the  repayment.  The  advantages  resulting  from  this  contrivance  are 
''  manifold.  As  a  man  may  find  surety  nearly  to  the  amount  of  his 
''  substance,  and  his  bank  credit  is  equivalent  to  ready  money,  a  mer- 
**  chant  does  here  in  a  manner  coin  his  houses,  his  household  ftimiture, 
"  the  goods  in  his  warehouse,  the  foreign  debts  due  to  him,  his  ships 
''  at  sea ;  and  can,  upon  occasion,  employ  them  in  all  payments,  as  if 
**  they  were  the  current  money  of  the  countiy.    If  a  man  borrow  a 
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**  thousand  pounds  from  a  prirate  hand,  besides  that  it  is  not  always      P^m  II. 
'^  to  be  found  when  required,  he  pays  interest  for  it  whether  he  be    Chaptbs  I. 
'*  using  it  or  not     His  bank  credit  costs  him  nothing,  except  during 
^  the  very  moment  when  it  is  of  service  to  him.    And  this  circum- 
'*  stance  is  of  equal  advantage  as  if  he  had  borrowed  money  at  much 
**  lower  interest 

The  bond  for  the  cash  credit  proceeds  upon  the  narrative  that  the  Fokm  of  gabh- 
particular  bank  contracted  with  has  agreed  to  allow  the  obligants  ^"^"  ^^' 
credit  upon  a  current  account,  to  be  kept  in  the  bank  books  in  name 
of  the  particular  obligant  who  is  to  operate  upon  the  account,  to  the 
amount  of  a  sum  specified.  And  the  whole  obligants  bind  and  oblige 
themselves  conjunctly  and  severally,  and  their  heirs,  Sec  to  pay  to  the 
bank  the  sum  so  specified,  or  such  part  or  parts  thereof  as  the  obli- 
gant in  whose  name  the  account  is  to  stand  shall  obtain  value  for,  or 
draw  out  by  orders  on  the  bank  or  their  cashier,  and  such  sums  as 
the  bank  shall  stand  engaged  for  on  his  account  by  accepted  or  dis* 
counted  bills,  letters  of  credit,  guarantees,  &c.  not  exceeding  in  all 
the  sum  specified,  over  and  above  the  money  lodged  by  the  obligant 
The  term  of  payment  is  upon  demand  after  six  months,  or  other  time 
agreed  upon,  from  the  date,  with  interest  and  penalty.  And  then 
there  is  inserted  a  clause  peculiar  to  obligations  in  which  the  amount 
depends  upon  after-transactions,  and  will  vary  from  time  to  time. 
This  is  a  declaration,  that  a  stated  account  made  out  from  the  party's 
drafts  and  from  the  bank  books,  and  signed  by  the  bank's  accountant 
with  reference  to  the  bond,  shall  be  sufficient  to  constitute  and  ascer- 
tain a  chai^  against  all  the  obligants,  who  engage  not  to  suspend 
the  charge  so  ascertained,  but  upon  consignation  only. 

By  the  terms  of  this  deed,  it  will  be  observed  that  the  whole  Equitablb 
obligants  are  bound  as  principals,  the  expression  of  the  real  char-  ^j^^^„ 
acter  of  any  of  them  as  sureties  being  avoided,  by  stipulating  for  a  cash-cbkdit 
credit  to  the  whole  upon  an  account  in  the  name  of  one.    They  are  ^^^' 
thus  excluded  from  the  benefits  of  division  and  discussion.    Still,  the 
real  nature  of  the  transaction  is  unavoidably  disclosed  by  the  narra- 
tive, which  shews  that  the  credit  is  for  behoof  of  one  only ;  and, 
although  the  co-obligants  who  do  not  operate  upon  the  account  are 
debarred  by  the  terms  of  the  bond  from  the  benefits  proper  to  cau- 
tioners expressed,  yet  they  are  entitled  to  the  equitable  rights  belong- 
ing to  their  position  as  being  in  reality  sureties,  although  waiving 
certain  privileges  by  the  terms  of  the  obligation.    Thus  they  have 
the  benefit  of  the  presumption  that  the  money  has  not  been  advanced 
to  themselves  or  on  their  account ;  and  as,  when  a  certain  number  of 
sureties  contract  with  a  creditor,  it  is  an  implied  condition  of  the 
obligation  of  each,  that  the  rest  shall  be  bound  along  with  him,  so 
it  results,  that,  if  any  of  the  co-obligants  in  the  bond  for  a  bank 
credit  do  not  subscribe,  the  rest  are  not  bound.    This  point  was  care- 
fully invegtigated  and  decided,  according  to  the  principle  now  stated. 
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PabtII  in  the  case  of  Paterson  v.  Bonar,  9th  March  1844  The  authority 
relied  upon  in  that  case  to  fix  a  liability  upon  the  subscribing  obli- 
gants,  although  one  party,  stated  in  the  body  of  the  deed  as  an  obli- 
ganty  liad  not  subscribed,  was  the  case  of  MacdonoM  v.  Stewart^  5  th 
July  1810,  in  which  it  was  decided  that  a  bond  for  borrowed  money, 
bearing  to  be  granted  by  five  parties,  bound  conjunctly  and  severally, 
but  subscribed  only  by  four,  was  effectual  against  the  subscribers,  be- 
cause it  was  their  interest  and  duty  to  take  care  that  the  deed  should 
not  be  delivered  until  subscribed  by  the  fifth  party  named.  If  this 
had  been  the  case  of  an  advance  to  the  four  co-obligants  themselves 
or  for  their  behoof,  the  justice  of  this  decision  would  have  been  un- 
doubted, as  the  four  subscribers  would  have  been  principal  parties 
not  only  in  form  but  in  reality.  It  cannot  be  doubted,  that  the  obli- 
gant  who  receives  the  money  is  bound,  altliough  the  deed  be  not  sub- 
scribed by  others.  But,  in  the  case  of  Macdonald,  the  co-obligants, 
though  bound  as  principals,  had  been  in  reality  proposed  to  and  ac- 
cepted by  the  creditor  as  securities,  and  the  effect  of  the  decision, 
therefore,  was  to  make  three  parties  liable  for  an  obligation  which 
they  had  only  undertaken  to  grant  in  conjunction  with  a  fourth. 
Upon  these  grounds  the  authority  of  this  decision  is  now  to  be  regarded 
as  very  doubtful ;  and  it  was  expressly  stated,  by  several  of  the  Judges 
in  the  case  of  Paterson,  that  they  could  not  have  concurred  in  it.  It 
has  been  stated  to  be  a  rule  with  banks,  not  to  take  a  bond  of  cau- 
tion signed  by  a  company  firm  as  sureties,  because  such  an  obligation 
is  not  in  the  line  of  a  mercantile  company's  business,  and  the  sub- 
scription, therefore,  would  not  bind  the  company  or  the  partners  who 

4  S.  368.  did  not  adhibit  or  authorize  it.    And,  therefore,  in  the  case  of  Christie 

y.  Reidf  19th  January  1826,  a  bond  having  been  subscribed  by  a 
mercantile  company  and  the  two  partners  of  it,  along  with  another 
party  and  the  principal  obligant,  it  was  held  that  the  subscriptions  of 
the  partners,  although  not  described  as  partners  in  the  bond,  had 
been  added  merely  to  make  the  subscription  of  the  company  effectual, 
and  that  the  company's  signature  and  the  signatures  of  the  partners 
were  to  be  reckoned  as  the  obligation  of  one  cautioner  only.  In  such 
circumstances,  therefore,  if  the  partners  of  a  company  are  to  be  bound 
individually  as  separate  cautioners,  that  should  be  explicitly  stated. 
The  case  of  Christie  it  is  instructive  to  compare  with  Melliss  v. 

P.O.  The  Royal  Bank,  22d  June  1815,  where  the  cash  credit  being  in 

favour  of  a  company,  who  were  the  principal  obligants,  the  subscrip- 
tion of  each  partner  subjoined  to  that  of  the  company  was  held  to 
bind  him  not  only  as  a  partner  but  as  an  individual,  without  express 
words  to  that  effect.  But  the  terms  of  the  bond  should  be  explicit, 
so  as  to  exclude  doubt  in  either  case. 

Effbotofcash     With  regard  to  the  effect  of  the  cash  credit  bond,  an  opinion  was 

csKDiT  BOHD.     g^j^^^j  f^^^  ^^q  Bcuch  111  tho  caso  of  Alexander  v.  Badenach,  23d 

6  D.  822.         December  1843,  already  referred  to,  that  parties  bound  expressly  as 


THB  PBR80KAL  BOND.  223 

cautioners  in  euch  as  instrnment  would  not  have  the  benefit  of  the     Pam  n. 
septennial  prcBcription.    This  is  probably  on  the  principle  that  the    cu,^^^i. 
Act  refers  to  sums  of  liquid  amount,  and  not  to  an  instrument  con-  Effsot  or 
templating  a  long;  series  of  transactions  with  a  fluctuating  balance.  ° 
The  bond  remains  effectual   after  the   co-obligant's   death,   and  it 
continues  a  current  engagement  against  his  heirs,  who  are  liable  for 
drafts  after  his  death  ;   University  of  Glasgow  v.  Miller,  18th  Novem-  m.  ai06. 
berl790;  Poterson  v.  Colder,  5th  July  1808;  Dudgeon  v.  -^otn?.  "(T^a'^ 
1st  December  1813.     The  propriety  of  the  decisions  in  the  University  No.  4. 
of  Glasgov)  and  Pitterson  has  recently  been  seriously  impugned  by  H^l^l^  p.  loa. 
the  Second  Division  of  the  Court  in  WyUie  y.  Fiddes,  13th  December  16  D,  leo. 
1853.     In  that  case  the  eldest  son,  who  had  taken  up  the  heritable 
estate,  and  also  confirmed  executor  to  his  father,  was  held  to  be  his 
father's  representative,  and  a  younger  son,  who  had  received  his  share 
of  the  moveable  estate,  was  found  not  liable  to  make  good  to  the 
bank  an  obligation  by  the  father  for  a  cash  credit  account  in  favour 
of  the  eldest  son.     In  Lord  Wood's  opinion  will  be  found  an  ex- 
ceUent  exposition  of  the  cases  of  Poole  v.  Anderson,  22d  February  ia  s.48i. 
1834,  and  of  Robertson  v.  StrachaK,  29th  July  1760,  which  ahewU,S087. 
in  what  circumstances  a  child  (who  is  not  his  father's  executor)  may 
be  held  liable  for  the  father's  debt,  and  when  not.    Although  the  stat^  Stited  ao 
account  certified  by  (he  bank's  accountant  is  admitted  in  practice  as  '^""■ 
sufficient  to  ascertain  the  balance  duo,  snd  to  authorize  a  charge  for 
the  amount,  the  stipulation  that  such  a  charge  shall  not  be  suspended 
without  consigning  the  amount,  is  not  binding,  being  held  to  infer  an 
interference  with  the  principlee  of  public  law,  which  will  not  counte- 
nance an  obligation  implying  the  surrender  by  a  party  of  the  right  to 
have  his  case  tried  by  the  Courts  of  Justice.     This  was  settled  in 
Forrester  Y.  Walker,  27th  June  1815,  the  opinion  of  Lord  Mbadow-f.  C. 
BANK  in  which  case  is  well  deserving  of  perusal,  as  it  contains  a 
striking  exposition  of  the  principles  upon  which  the  distinction  de- 
pends between  a  renunciation  of  what  is  merely  a  private  benefit — as 
the  rights  of  division  or  discussion — and  what  ia  a  public  or  legislative 
regulation — as  the  right  of  trial  or  the  statutory  prescription.     It  is 
not  necessary  that  the  bond  contain  a  consent  to  register  the  stated 
account,  or  that  the  stated  account  be  registered,  in  order  to  warrant 
execution.     This  has  been  solemnly  decided  in  the  case  of  a  bond  of 
caution  for  a  bank  agent,  where  a  similar  provision  is  inserted,  and 
the  same  principle  necessarily  extends  to  the  cash  credit  bond  ;  Filter  7  8. 97. 
S  Bej^u/m  V.  Syme,  2d  December  1828.     Here  the  report  contains 
the  opinions  of  the  whole  Judgea     Although  the  stated  account,  by 
virtue  of  the  obligant's  consent,  is  received  as  ascertaining  the  balance, 
that  circumstance  does  not  preclude  the  obligant  from  questioning 
the  balance,  if  be  undertake  to  shew  that  it  is  erroneous  ;  Smith  v.  7  S.  791. 
JDrummond,  Sfith  Jane  1829.    The  bank  may  not  include,  in  the 
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Fijrr  IL     stated  account  against  a  bank  agent  and  his  cautioners,  law  expenses 

Q^^[^^  J     incurred  after  the  close  of  the  agency  ;  Paisley  Union  Bank  v.  Ha- 

9  8.488.         mtUon,  ika  24th  February  1881.     The  balance  which  may  arise  is 

usually  made  payable  to' the  cashier  or  other  officer  of  the  bank,  and, 
when  such  officer  is  named,  diligence  at  his  instance  is  competent ; 
6  B.  216.  Fisher  Jk  Hepburn  v.  Sj/me,  7th  December  1827.     Upon  the  same 

principle,  diligence  is  competent  upon  an  obligation  regulating  the 
1  BtXi^B  App.  debt  by  an  account  to  be  kept  by  the  debtor ;  and,  in  Baird  A  Co.  v. 
^^^*  NeUeon^  21st  March  1842,  a  party  being  bound  by  agreement  to  ren- 

der an  account,  to  exhibit  books  in  support  of  it,  and  to  pay  according 
to  the  account,  it  was  held  competent  to  charge  him  by  homing  to 
p^orm  these  several  acts.  Where  there  is  a  bond  for  a  cash  credit, 
it  is  competent  to  accumulate  interest  annually,  and  to  charge  for  the 
18  8. 91.  balance  thus  ascertained  ;  Cruickshank  v.  The  British  Linen  Company, 

26th  November  1834. 
BovDBFOB  Bond  for  the  due  discharge  of  an  office. — We  have  already  ad- 

DiBOHABOB  OP    yertcd  to  the  bond  of  caution  for  a  factor,  and  precedents  will  be 

found  in  the  Juridical  Styles  for  the  bond  by  a  bank's  agent,  by  the 

cashier  or  teller  of  a  bank,  by  a  judicial  factor,  a  curaioT  bonis,  a 

factor  loco  tutoris,  the  interim  factor  and  trustee  on  a  sequestrated 

estate,  tutors  and  others,  along  with  cautioners,  and  also  of  bonds  of 

caution  in  the  confirmation  of  executors  and  in  suspensions.     The 

observations  already  made  with  regard  to  the  charge  founded  upon  a 

stated  account,  apply  also  to  the  bond  for  bank  agents,  and  to  all 

other  bonds,  in  which  a  consent  to  that  effect  is  inserted. 

LiMERiLTioH  OF      Thorc  is  a  series  of  very  important  decisions  regarding  cautionary 

^j^JJJ^"'   obligations  for  the  due  discharge  of  such  offices  as  fall  to  be  exercised 

cattnoh  own-   under  inspection,  or  according  to  specified  regulations.     In  such  cases, 

^^^'  as  the  cautioner  in  granting  his  obligation  relies  upon  the  checks  and 

control  provided  by  the  constitution  of  the  office,  it  has  been  repeatedly 

held,  that  he  is  liberated  by  gross  negligence  on  the  part  of  the  prin- 

8  S.  721.  cipal  in  exercising  control,  and  applying  the  checks ;  Leith  Banking 

6  Wil.  &  Sh.     Company  Y.  Bdl,  12th  May  1830,  affirmed,  1st  October  1831.    Here  the 

App.  70S.         cautioners  for  a  bank  agent  were  liberated,  the  bank  having  permitted 

the  agent  to  carry  on  an  illegal  trade,  violate  his  instructions,  incur 
unusual  hazard  and  loss,  and  to  become  deeply  involved,  without  ap- 
13  a  746.  prising  the  cautioners.  In  Thistle  Friendly  Society  v.  Garden,  I7th 
June  1834,  the  treasurer  of  the  society  having  been  allowed  to  deposit 
the  funds  in  his  own  name,  contrary  to  the  society's  rules,  and  the 
society  having  neglected  to  audit  his  accounts,  the  cautioners  were 
assoilzied,  on  the  ground  that  the  society  had  not  taken  ordinary  or 
reasonable  care  to  overlook  or  check  his  proceedings.  In  Duncan  v. 
6  S.  111.         Porterfiddy  13th  December  1826,  the  cautioners  for  the  trustee  on  a 

bankrupt    sequestrated   estate  were  held   to   be  relieved  by  the 
negligence  of  the  commissioners  and  creditors^  who  allowed  him  to 
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embezzle  the  trust  fuads,  and  took  no  account  of  his  proceedings  for      Pabt  II. 
a  period  of  years.     In  Forbes  y.  Welsh,  10th  June  1829,  the  defender   Chapter  I. 
became  bound  for  a  factor  under  this  stipulation  : — '*  I  make  a  point  Release  op 
"  of  it,  that  mutual  discharges  for  bygones  shall  take  place  at  least  cautiombe  bt 
"  once  every  year."     No  such  annual  settlement  having  ever  taken  c»EDiTOR,c(m<*. 
place,  the  cautioner  was  held  to  be  free.     In  Pringle  v.  Tate,  l7th  7  a  732. 
November  1832,  there  will  be  found  the  case  of  a  cautioner  being  al-  ^ 
lowed  to  suspend  a  charge  without  caution,  in  consequence  of  the 
accounts  of  the  judicial  factor  for  whom  he  was  bound  having  been 
allowed  to  remain  for  several  years  unexamined,  and  at  last  audited 
without  notice  to  the  cautioner.     The  effect  here  was  merely  to  allow 
the  cautioner  to  try  his  objections  to  the  charge  without  finding  secu- 
rity, but  the  case  shews  the  importance  of  exactness  and  attention 
where  cautioners  are  concerned.     And,  in  Bonar  v.  MacdoncUd,  17th  9  d.  1537. 
July  1847,  affirmed,  9th  August  1850,  the  cautioners  for  a  bank  agent  7  Bell's  App. 
were  freed  by  an  alteration  of  arrangements,  whereby  his  responsibility  ^^^" 
was  increased,  without  notice  having  been  made  to  them.    It  has  been 
attempted  to  obviate  this  class  of  objections  by  a  consent  or  renuncia- 
tion on  the  part  of  the  cautioners,  and  at  page  68  of  the  Juridical 
Styles,  vol.  il  (3d  edition,)  there  is  the  form  of  a  bond  by  a  bank 
agent,  in  which  a  declaration  is  inserted,  that  it  shall  not  be  compe- 
tent for  the  cautioners  to  plead  that  the  bank  or  its  officers  have  not 
been  sufficiently  vigilant  in  superintending  the  agent,  and  that  the 
bank  shall  not  be  bound  to  superintend  him  on  account  of  the  cau- 
tioners, or  to  give  them  any  notice  of  his  proceedings,  or  of  any 
circumstance  likely  to  render  necessary  the  enforcement  of  their 
cautionary  obligation.     By  the  same  form,  the  agent  and  cautioners 
are  made  responsible  for  all  loss,  not  only  by  clerks  and  servants,  but 
by  fire,  robbery,  theft,  embezzlement,  or  any  other  accident  or  mis- 
fortune.   It  is  doubtful,  however,  how  far  the  Courts  would  recognise 
stipulations  so  adverse  to  the  principles  of  equity. 

The  obligation  for  the  cautioner  of  a  bank  agent  is  terminable  at 
the  discretion  of  the  cautioner,  who  may  at  any  time  insist  against 
the  agent  to  have  his  bond  given  up  or  cancelled,  or  the  amount  of 
it  impressed  in  his  hands  to  be  applied  towards  extinction  of  any 
balance ;  Taylor  <t  Wright  v.  Adie,  3d  July  1818,  The  same  was  Hume,  114. 
found  in  the  case  of  a  collector  of  taxes,  in  KirUoch  v.  Mackintosh,  1  S.  491. 
13th  June  1822. 

Upon  the  principle  which  has  been  noticed,  viz.  that  a  cautioner  is  Substitution 
freed,  if  any  alteration  be  made  upon  the  substance  or  tenor  of  the  ^^^^  ^^' 
obligation  without  his  consent,  it  follows,  that  the  obligation  of  a 
cautioner  cannot  be  cancelled  or  discharged,  or  a  new  cautioner  sub- 
stituted in  his  place,  without  the  express  concurrence  of  all  the  other 
obligants.  This  is  a  point  of  frequent  occurrence  in  practice,  and  it 
requires  very  careful  attention.     Take  the  familiar  instance  of  the 

15 


226 


LECTURES  ON  CONYETANCINO. 


Part  II. 
Chapter  I. 

8UB8TITUTH)W 
OF  HEW  CAU- 
TIONSR,  OOflf . 


GUARARTBE  AS- 
SOGIATION8. 


cautioner  in  a  bond  for  a  bank  agent  desiring  to  bo  liberated,  and  an 
arrangement  being  made  to  have  another  party  substituted  in  his 
room.  What  is  necessary  here  ?  Firsty  The  new  surety  must  be 
bound  to  the  same  effect  as  the  one  released  ;  secondly,  the  retiring 
cautioner  must  be  discharged  ;  and  thirdly^  all  the  other  cautioners 
must  consent  both  to  the  discharge  of  the  retiring  cautioner,  and  also 
to  be  bound  along  with  the  new  cautioner,  to  the  same  effect,  and  with 
the  same  mutual  liabilities,  as  with  his  predecessor.  This  is  a  com- 
plicated operation,  but  no  part  of  it  can  be  omitted.  In  practice,  it 
is  most  conveniently  accomplished  by  a  deed,  in  which  is  narrated  the 
bond,  and  that  it  has  been  agreed  by  the  bank  or  other  creditor  to 
release  E.  and  to  accept  the  obligation  of  F.,  as  coming  in  his  place — 
that  the  other  obligants  have  assented  to  the  substitution,  and  agreed 
to  be  bound  along  with  F.  in  the  same  terms  and  to  the  same  effect 
as  they  were  originally  bound  along  wieth  E. — that  by  the  execution 
and  acceptance  of  this  new  deed  £.  is  discharged  of  all  claim  by  the 
creditor,  as  well  as  by  his  co-obligants.  The  Conveyancer  will  then 
bind  and  oblige  the  whole  parties,  substituting  F.  for  E.,  in  the  same 
terms  as  in  the  original  bond.  In  this  way  there  is  concentrated  in 
one  writing  the  acts  of  the  different  parties  requisite  to  make  effectual 
the  new  arrangement,  and  there  is  avoided  the  necessity  of  multiplied 
explanations  and  narrations,  and  the  risk  of  imperfect  reference  or  of 
omission  incident  to  ike  embodying  of  one  arrangement  in  various 
writings.  This  new  deed  will,  of  course,  contain  a  clause  of  registra- 
tion for  summary  execution  against  the  whole  obligants,  including  the 
new  cautioner. 

Guarantee  Aesociations.  —  The  intelligence  and  enterprise  of 
this  age  have  devised  a  scheme,  whereby  not  only  are  the  evils 
avoided,  which  result  from  a  large  class  of  cautionary  obliga- 
tions, but  such  obligations  on  the  contrary  are  rendered  a  source  of 
profit.  This  has  been  accomplished  by  the  principle,  now  so  widely 
developed  in  life  assurance,  banking,  and  other  departments  of 
business,  vi^.,  the  combination  of  the  resources  of  many  persons,  who 
undertake  a  common  responsibility,  so  that,  when  loss  occurs,  it  is 
not  felt,  being  diffused  over  a  wide  surface ;  and  the  premium 
charged  for  the  responsibility  being  estimated  at  a  rate  somewhat 
exceeding  the  average  probability  of  loss,  the  surplus  of  premiums, 
remaining  after  deduction  of  the  loss,  constitutes  profit  As  the 
duration  of  human  life,  though  uncertain  in  the  individual  case,  is 
ascertained  with  singular  accuracy  in  the  aggregate,  so  the  average 
expectation  of  life  at  every  period  of  it  forms  a  secure  basis,  upon 
which  may  be  calculated  with  certainty  the  price,  by  a  present  single 
payment,  or  by  annual  payments  during  life,  of  a  sum  of  money, 
payable  at  death  when  it  shall  occur :  and  the  losses  occasioned  by 
the  deaths  which  happen  before  the  period  of  expectation  are  com- 
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pens^ted  by  those  which  survive  it.    Fire  insurance  in  the  same  way     Part  11. 
distributes  among  a  large  body  of  insurers  the  loss  which   may    n  t 

happen  to  one,  and  which  is  paid  by  anticipation  in  the  annual  Quarantbe  la- 
premium.  Upon  a  similar  principle,  the  guarantee  associations  have  sociations, 
been  formed.  Their  business  is  to  grant  bonds  for  the  due  perform-  *'^"*'^' 
ance  of  ofEces,  They  do  not  yet  possess  the  same  accurate  informa- 
tion in  relation  to  the  risks  of  this  business,  which  enables  the  life 
assurance  companies  to  adjust  their  charges  with  such  remarkable 
accuracy  and  security,  nor  is  it  likely  that  a  hazard  dependent  upon 
moral  contingencies  can  ever  be  brought  within  a  calculation  so 
nearly  approaching  to  certainty.  But  with  an  advancing  experience 
they  are  studying  to  accomplish  this  object,  vie,  to  make  all  the 
parties  insured  with  them  bear  in  common  the  loss  resulting  from 
the  failure  or  misconduct  of  any  one  of  them.  This  is  accomplished 
by  a  bond  of  guarantee,  granted  by  the  association  to  the  employer 
of  the  party,  after  they  have  satisfied  themselves  by  inquiry  in 
regard  to  the  character  and  qualifications  of  that  party.  For  this 
guarantee  the  party,  on  whose  behalf  it  is  given,  pays  an  annual 
premium,  and  the  safety  of  his  employer  is  secured  by  a  paid  capital 
stock,  contributed  by  the  partners  of  the  association.  The  advan- 
tages of  these  institutions  are  obvious.  They  are  a  complete  antidote 
to  the  miseries  entailed  upon  individuals  and  families  by  the  for- 
feiture of  bonds  of  caution.  A  young  man  of  good  character  and 
attainm^ents  is  enabled,  by  a  small  annual  payment,  to  hold  an 
office  of  trust,  from  which  he  might  otherwise  be  excluded  by  the 
want  of  wealthy  friends.  The  discomfort  and  hazard  of  subjecting 
friends  to  heavy  liabilities  are  avoided,  and  any  one,  who  wishes  to 
serve  a  youth  entering  upon  life,  may  still  do  so  at  the  small  expense 
of  the  annual  guarantee,  instead  of  the  risk  of  large  eventual  loss. 
Upon  these  grounds  the  guarantee  associations  are  worthy  the  atten- 
tion of  professional  men. 

Bond  of  ReUef. — A  cautioner,  as  we  have  seen,  has  a  right  of  Bond  of  k*- 
recourse  against  the  principal  debtor,  which  arises  dejure  upon  pay-  ^^^^' 
ment  or  distress.  That  right  will  arise  at  common  law,  wherever  it 
is  made  to  appear  that  he  is  truly  a  cautioner,  although  bound  as  a 
IN'iaeipaL  It  arises  also  from  the  terms  of  the  bond,  when  he  is 
bound  as  cautioner,  or  when  it  contains  a  clause  of  relief.  In  these 
cases,  however,  although  the  right  exists,  it  can  only  be  made  avail- 
able by  ordinary  iM^ion,  there  being  no  warrant  for  summary  dili- 
gence at  the  instance  of  the  cautioner  for  making  effectual  his  right 
of  relie£  A  clause  to  that  effect  might,  no  doubt^  be  introduced  into 
the  bond  ;  only  the  bond  passes  into  the  hands  of  the  creditor,  ap4 
the  cautioner  may  be  unable  to  obtain  possession  of  it,  when  needed. 
The  way  to  secure  direct  access  for  enforcing  relief  of  a  cautionary 
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obligation  by  summary  diligence  is  for  the  cautioner  to  take  from  tbe 
debtor  a  bond  of  relief.  In  the  Juridical  Styles  there  are  examples 
of  the  bond  of  relief,  in  the  various  cases  of  the  cautioner  being 
bound  as  a  co-principal,  or  expressly  as  a  cautioner,  or  in  a  bond  of 
credit,  or  in  a  confirmation,  or  for  a  bond  of  annuity.  When  the 
party  is  bound  as  co-principal,  the  bond  of  relief,  which  is,  of  course, 
in  the  name  of  the  true  debtor,  narrates,  first,  the  original  bond — then, 
that  the  sum  contained  in  it  was  entirely  received  and  used  by  the 
true  debtor — and  that  A.  and  B.  (the  grantees  of  the  bond  of  relief,) 
had  become  bound  at  his  desire,  and  on  his  agreement  to  relieve 
them.  Then  comes  the  obligatory  clause  : — "  Therefore  I  bind  and 
"  oblige  myself,  my  heirs,  executors,  and  successors,  to  warrant,  free, 
*'  relieve,  harmless  and  skaithless  keep,  the  said  A,  and  B,,  their 
"  heirs,  <kc.,  of  and  from  payment  of  the  sums  of  money,  principal, 
"  interest,  and  penalty,  contained  in  the  bond  above  recited,  and  of  the 
"  said  bond  itself,  whole  clauses  tenor  and  contents  thereof,  and  of  all 
"  cost,  damage,  and  expense  that  they  shall  sustain  therein,  or  be  put 
'*  to  thereby,  in  any  manner  of  way,"  Hitherto,  it  will  be  observed, 
that  the  obligation  is  no  more  than  the  clause  of  relief.  But  now 
comes  the  operative  part,  viz. : — "  And,  for  that  effect,  either  to  make 
"  payment  of  the  debt  to  the  creditor,  and  to  produce  and  deliver  to 
''  the  cautioners  the  bond  with  a  sufficient  discharge,  that  they  muy 
"  cancel  their  subscriptions ;  or  otherwise  to  make  payment  to  the 
"  said  A,  and  B,,  at  the  said  term,"  (that  is,  at  the  term  of  payment 
of  the  original  bond,)  "  of  the  foresaid  principal  sum  with  interest  and 
"  penalty,  together  with  such  other  expenses  as  the  said  A,  and  B,  may 
"  have  sustained  in  consequence  of  being  bound,  so  thai  they  may 
**  themselves  make  payment  to  the  creditor,  and  thereby  operate  their 
"  relief'*  Then  there  is  an  obligation  to  implement  the  bond  of  relief 
under  a  penalty,  which  will  secure  indemnification  of  expenses  in- 
curred in  enforcing  it ;  and,  lastly,  there  is  the  consent  to  registra- 
tion for  summary  execution  at  the  instance  of  the  cautioners  against 
the  debtor — in  which  consists  the  chief  importance  and  value  of  this 
deed.  It  is  unnecessary  to  examine  the  other  forms,  which  difibr 
only  in  so  far  as  accommodated  to  their  respective  purposes.  We 
have  already  observed,  that  the  bond  of  relief  does  not  confer  upon 
the  holder  of  it  the  character  and  privileges  of  cautioner  as  against 
the  creditor,  unless  it  be  intimated  to  him  at  the  time  of  delivering 
the  bond. 

The  bond  of  relief  is  favourably  construed,  and  has  been  sustained 
notwithstanding  errors  in  reciting  the  primary  debt  Thus,  in  Hamil- 
ton and  Baird  v.  Hunter,  5th  July  1 743,  the  ground  of  debt  was 
narrated  as  granted  in  17S8  instead  of  in  1728,  but  the  debt  being 
otherwise  identified  the  bond  was  sustained ;  and  in  Drummond's 
Daughters  v.  His  Creditors,  17th  February  1795,  the  bond  bore  to  be 
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in  relief  of  one  bond  for  £4^00,  whereas  the  debt  truly  consisted  of  Part  II. 
two  bonds  for  <^200  each.  Greater  difficulty  was  felt  here  on  account  Chapter  1. 
of  the  relief  being  heritably  secured,  but  the  Court  adopted  the  view, 
that,  as  the  object  of  the  security  was  not  the  debt  itself  but  the 
relief  to  the  cautioner,  and,  as  the  debt  was  verified,  and  the  true 
amount  and  name  of  the  creditor  appeared  on  the  record,  want  of 
precision  in  describing  the  ground  of  debt  was  not  a  fatal  defect. 

Bond  of  Corroboration, — This  deed  is  employed,  when  it  becomes  Bond  op  oor. 
necessary  to  enlarge  or  vary  the  original  security,  or  to  extend  the  "o«>»atiom. 
effect  of  the  original  obligation,  after  the  death  of  the  creditor  or 
debtor,  to  their  respective  representativea 

When  the  interest  of  a  debt  has  remained  unpaid,  it  may  by  a 
bond  of  corroboration  be  accumulated  with  the  principal,  so  that 
the  accumulated  amount  shall  thenceforth  bear  interest.  When  a 
new  loan  is  to  be  added,  as  well  as  the  arrears  of  interest,  this  is  also 
effected  by  a  bond  of  corroboration,  the  narrative  of  which,  by  a  clear 
detail,  will  preserve  a  record  of  the  origin  of  the  whole  debt  When 
a  new  obligant  joins,  or  is  substituted  for,  a  previous  obligant  now 
discharged,  this  is  effected  by  a  bond  of  corroboration,  of  which  an 
example  has  already  been  exhibited  in  the  renewal  of  a  bond  for  a 
bank  agent  Here,  for  reasons  formerly  stated,  it  must  be  made 
clear,  whether  or  not  the  new  obligant  comes  forward  at  the  request 
of  the  other  cautioners,  as,  in  that  case,  he  will  be  entitled  to  total 
relief  against  them.  Upon  the  death  of  the  creditor  in  a  bond,  a 
bond  of  corroboration  by  the  debtor  to  his  executor  or  other  repre- 
sentative may  be  convenient  in  supplying  the  place  of  a  title.  And, 
if  the  debtor  dies,  the  expense  and  delay  of  a  suit  to  constitute  the 
debt  against  his  representative  will  be  saved  by  the  representative 
granting  a  bond  of  corroboration.  Forms  applicable  to  these  various 
circumstances,  and  to  some  others,  will  be  found  in  the  Juridical 
Society's  Stylea  The  deed  narrates  the  original  ground  of  debt,  and 
the  circumstances  which  render  the  bond  of  corroboration  necessary, 
or  the  object  which  it  is  designed  to  effect ;  and  the  obligatory  clause 
commences  thus  : — '*  Therefore,  and  in  corroboration  of  the  original 
"  bond  above  narrated,  and  without  prejudice  thereto,  or  to  any  dili- 
"  gence  that  has  foUotued  or  may  be  competent  to  follow  thereon,  sed 
"  ACCUMULANDo  JURA  JURiBus,"  &c.  These  terms  prevent  the  objection 
being  taken,  that  proceedings  which  may  have  been  had  upon  the 
original  bond  are  superseded  by  the  corroboration.  It  then  goes  on 
to  bind  the  granter  or  granters,  and  their  heirs,  &c.,  for  the  sum,  or 
accumulated  sums,  as  it  may  be,  in  the  same  terms  as  in  the  original 
bond,  and  with  the  same  provision  by  a  clause  of  registration  for 
summary  execution. 

The  necessity  of  preparing  bonds  of  corroboration  with  the  same 
care  and  accuracy  as  other  formal  deeds  is  strongly  exemplified  by 
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the  case  of  CovJJt  v.  Angus,  12th  July  1749,  of  which  there  are  three 
reports  in  the  Dictionary,  the  second  of  which  is  a  very  elaborate  one 
by  Lord  Eames.  Here  the  principal  sum  was  omitted  in  the  obliga- 
tion to  pay  in  a  bond  of  corroboration,  and  the  representative  of  one 
of  the  obligants,  who  had  not  been  bound  in  the  original  bond,  was  in 
consequence  held  not  to  be  bound.  On  the  other  hand,  the  maxim — 
"  non  creditur  referenti,  nisi  constet  de  relato" — is  not  admitted  with 
respect  to  bonds  of  corroboration.  For  here  the  obligation  referred  to 
is  not  left  to  stand  only  upon  its  own  strength,  but  a  new  and  inde- 
pendent obligation  is  granted.  A  bond  of  corroboration,  therefore, 
may  be  sued  on  without  producing  the  original  bond  ;  Beg  v.  Brown, 
July  1663  ;  Johnston  v.  Orchardtoun,  24th  February  16.76. 

Bonds  of  corroboration  are  struck  at  by  the  Act  1696,  cap.  5,  which 
renders  void  all  voluntary  deeds  granted  by  a  debtor  to  his  creditors 
within  sixty  days  before  bankruptcy ;  MackeUar's  Creditors  v.  M*Math, 
1st  March  1791  ;  and  they  are  also  reducible  under  the  Act  1621,  cap. 
18,  which  nullifies  voluntary  deeds  granted  during  bankruptcy  to  the 
prejudice  of  prior  creditors  ;  Dunbar's  Creditors  v.  Grant,  18th  June 
1793.  Bonds  of  corroboration  received  in  such  circumstances,  there- 
fore, must  be  regarded  as  of  no  value,  and  the  party  must  betake  him- 
self to  such  diligence  as  in  the  circumstances  may  be  available.  In 
the  case  last  cited,  the  creditor,  had  he  not  trusted  to  the  inoperative 
deed,  might  have  made  his  debt  eifectual  by  adjudication. 


We  have  now  reviewed  the  principal  deeds  by  which  personal  obli- 
gations are  constituted.  There  are  others,  of  which  precedents  will 
be  found  in  the  collections  of  Styles ;  and  among  them  there  is  the 
bond  of  presentation,  to  which  we  shall  advert  when  treating  of  Dili- 
gence ;  but  we  have  now  examined  those  which  develop  the  essential 
principles  of  conveyancing  in  this  dej)artment,  and  we  shall,  therefore, 
proceed  to  consider  the  writings  by  which  moveable  obligations  may 
be  tran^^mitted. 
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CHAPTER   II. 

THE  INSTRUMENTS  BY  WHICH  OBLIGATIONS  ARE  TRANSFERRED— THE 
ASSIGNATION,  TRANSLATION,  AND  RETROCESSION. 

We  have  now  examined  the  constitution  of  obligatious  by  deed  in 
the  simple  fonn  of  the  bond.  We  shall  still  have  occasion  to  look  at 
obligations  in  other  deeds  more  or  less  complex,  particularly  in  con- 
tracts. But  it  will  tend  to  simplicity,  and  perhaps  to  a  more  distinct 
perception  than  might  otherwise  be  obtained,  of  the  nature  and  effect 
of  the  succession  of  legal  instruments  employed  in  the  constitution, 
transmission,  extinction,  and  enforcement  of  moveable  rights,  if, 
immediately  after  considering  the  obligatioii  by  bond,  vre  proceed  to 
trace  it  directly  through  these  stages.  We  shall  now  proceed,  there- 
fore, to  treat  of  the  transmission  of  moveable  rights,  and  particularly 
of  the  assignation. 

Moveable  rights  are  distinguishable  into  two  classes ;  1.  Those,  by  Divibiok  of 
virtue  of  which  we  possess  the  ipsum  corptis  of  the  thing,  and  which  motrablb 
are  called  moveable  corporeal  or  moveable  real  rights ;  and  2.  Those 
which  relate  not  to  things  actually  possessed,  but  to  claims  at  the 
instance  of  the  possessor  against  other  parties,  and  which  he  may 
recover  from  them  by  action  at  law.  The  furniture,  books,  and  plate 
in  a  person's  house,  are  corporeal  moveables,  held  by  possession.  The 
sum  owing  to  me  by  another  upon  his  bond  is  an  incorporeal  move- 
able, held  not  by  possession  of  the  thing,  but  by  right  of  demand 
and  recovery  from  another  party.  By  the  law  of  England  these  vire 
distinguished  into  rights  in  possession,  and  rights,  or  choses,  in  action 
— ^that  is,  things  which  may  be  recovered  by  legal  suit 

In  the  class  of  moveable  real  rights,  property  is,  for  the  most  part,  Trahsfbrihoi 
transferred  simply  by  a  removal  of  the  possession  to  the  new  owner,  ®'  movrarlr 
without  any  written  transfer,  possesaon  being  in  this  class  of  things 
the  evidence  of  title.    In  certain  circumstances  it  is  usual  and  expe- 
dient, and,  in  some  instances,  it  is  necessary,  that  the  transfer,  even 
of  corporeal  moveables,  should  be  made  in  writing ;  but  this  class  of 
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Past  II.     instruments  is  limited  and  peculiar,  and  we  shall  afterwards  examine 

CH^i^II.   it  separately. 

Both  of  the  classes  of  rights  referred  to  may  be  transferred  by 

Inst.  111.  6, 1.    what  Mr.  Erskine  calls  legal  assignation^   in  two  ways — either  by 

the  mere  act  of  the  law,  as  in  the  transference  of  moveables  by  mar- 
riage— or  by  judicial  sentence,  as  a  decree  of  forthcoming,  or  the  con- 
firmation of  the  commissaries.  It  is  not  our  present  purpose  to  treat 
of  these.  Nor  do  we  design  to  examine,  at  this  time,  one  most  im- 
portant medium  of  transmission  of  moveable  property,  viz.,  the  trans- 
ference of  bills  by  indorsation — the  simplest  form  of  written  trans- 
mission, which  the  law  knows — but  it  will  conduce  to  perspicuity, 
that  the  whole  subject  of  bills  of  exchange,  which  form  in  all  their 
details  an  exception  from  the  ordinary  rules  of  conveyancing,  should 
be  presented  in  a  separate  and  united  view ;  and  the  consideration  of 
transference  by  indorsation  will,  therefore,  be  embraced  in  the  dis- 
cussion of  hills  and  promissory  notes. 

Trahsfkbbhoe      What  is  to  occupy  us  at  present  is  the  transference  of  moveable 

ouaoATjrawT     obligations,  which  is  efibcted  by  an  instrument  called  the  assignation. 

BTABBiQHA-  The  oHginal  form  of  this  deed — a  form  which  still,  with  some 

modifications,  prevails  to  a  great  extent  in  practice — is  very  singular, 
and  not  in  accordance  with  the  directness  and  simplicity  which  cha- 
racterize our  legal  instruments  in  general.     Upon  referring  to  the 

Jar.  Styles,  ii.   style,  it  will  bo  found  that  the  transferring  clause  of  the  assignation 
^'  is  not  couched  in  words  of  direct  conveyance.     It  is  not  ^^  I  transfer^" 

or  "  I  convey"  or  "  /  assign"  the  subject  to  A.  B. ;  but,  after  narrating 
the  subject,  and  stating  the  cause  of  granting,  the  transference  is 
effected  in  these  words : — " Imake,  constitute,  and  appoint  A.  By  and 
''  his  heirs,  Ac,  my  lawful  cessioners  and  assignees  in  and  to*'  the 
subject-matter  assigned.  Thus,  instead  of  transferring  the  thing  to 
the  assignee,  the  deed  designates  the  assignee  as  its  recipient  and 
future  owner. 

History  of  The  origin  and  history  of  this  peculiarity  of  style  have  been  clearly 

TioN.  '     traced  by  Mr.  Ross  in  his  discourse  upon  the  assignation.     Our  limits 

i.  176.  will  prevent  our  doing  more  than  shortly  indicating  the  chief  causes, 

to  which  the  singularity  of  form  is  to  be  ascribed.  By  the  ancient 
law  of  England,  as  well  as  Scotland,  rights  created  by  obligations  were 
not  transmissible.     This  is  stated  expressly  by  Blackstone  and  by 

Stair,  in.  1, 2.  Stair,  when  he  says,  that  "generally  all  obligations  are  intransmis- 
sible upon  either  part  directly  without  tlie  consent  of  the  other 
party,  which  is  clear  upon  the  part  of  the  debtor,  who  cannot,  with- 
"  out  consent  of  the  creditor,  liberate  himself,  and  transmit  his  obli- 
"  gation  upon  another \'  and  he  adds  afterwards — " neither  can  a 
"  creditor  force  his  debtor  to  become  debtor  to  another,  without  his 
"  own  consent,  as  when  he  takes  him  obliged  to  pay  to  him  or  his 

Inst  iii.  5, 2.    "  assignees.''    The  same  doctrine  is  also  referred  to  by  Erskine,  as 
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formerly  subsisting ;  and  Mr.  Koss  ascribes  its  source  to  the  manner  Put  II. 
in  which  property  was  viewed,  as  consisting  either  in  possession  or  in  CBUrr^  IT 
right  of  action,  and  to  the  notion,  that,  when  a  right  was  recoverable  Hutobt  or  u- 
only  by  action,  it  was  necessary  that  the  creditor  sliould  himself  per-  B«>"i'no», 
sonally  exercise  the  right,  assignments  being  forbidden  by  the  com- 
mon idea,  that,  as  expressed  by  Blackstone,  it  would  be  "  a  great 
"  encouragement  to  litigiouaness  if  a  man  were  allowed  to  make  over 
"  to  a  stranger  his  riglit  of  going  to  law."  It  is  obvious,  that  a  rule, 
which  prevented  the  transmission  of  debts,  could  not  long  survive  the 
introduction  of  commercial  habits  and  necessities.  Among  the  chief 
alterations  in  the  administration  of  private  justice  subsequent  to  the 
Revolution  of  1688  Blackstone  specifies,  "the  introduction  and 
"  establishment  of  paper  credit  by  endorsements  upon  bills  and  notes, 
"  wliich  have  shewn  the  possibility  (so  long  doubted)  of  assigning  a 
"  chose  in  action."  But  the  formal  assignment,  when  first  introduced, 
bad  not  the  direct  character  and  complete  elfect  of  transmission  by 
indorsation.  Being  prevented  by  the  prevalence  of  the  ancient 
opinion  from  granting  a  transfer  of  his  right  of  action,  the  party 
etfected  his  object  by  conferring  on  him,  upon  whom  he  desired  to 
devolve  the  right,  the  character,  not  of  absolute  proprietor,  but  of  a 
delegate  to  sue  in  name  of  tlie  real  owner.  Accordingly,  even  before 
the  period  of  1688,  the  inconvenience  appears  to  have  been  felt  and 
obviated  in  certain  social  relations  in  England  ;  for  we  are  told  that 
there  the  assignment  was  first  introduced  in  favour  of  bastards,  who 
could  not  be  termed  heirs,  and  so  were  provided  for  under  the  de- 
scription of  assignees — that  is,  persons  appointed  or  delegated  by 
others ;  and  this  was  tlie  expedient  by  which  the  operation  of  the 
rule  of  law  was  avoided.  The  party  in  right  of  an  obligation  or  chose 
in  action  could  not  transfer  the  right,  but  ho  could  always  grant  a 
mandate  or  power  to  another,  as  his  attorney,  to  receive  it  in  his 
place,  and  to  sue  for  it  if  necessary.  Thus,  when  one  purchased  a 
debt  constituted  by  obligation,  he  received  as  his  title  a  deed  corre- 
spondiug  to  a  power  of  attorney,  whereby  he  was  appointed  attorney 
for  the  grantor,  and  so  entitled  to  sue  in  the  granter's  name.  T}ius 
the  strict  rule  of  law  was  not  encroached  upon,  and  the  purchaser  or 
assignee  was  held  to  be  attorney,  not  for  the  granter's  behoof,  but  for 
his  own.  He  was  procurator  in  rem  suam.  It  was  evidently  neces- 
sary, however,  to  the  efficacy  of  this  mode  of  transference,  that  the 
mandate  or  power  given  should,  contrary  to  the  ordinary  nature  of 
mandates,  be  irrevocable ;  and  this  element  in  the  assignation  Mr. 
Ross  has  traced  to  the  practice  of  the  French  law — a  source  from 
which  the  lawyers  of  Scotland  were  not  indisposed  to  borrow  during 
the  reigns  of  James  the  Fourth  and  Fifth.  A  direct  conveyance  of 
a  debt  in  France  was  termed  un  trcmsport — the  granter,  cedant;  and 
the  grantee,  cewionoire;   and  these  names  of  the  parties,  derived 
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Part  II.     from  Latin  origin,  have  been  introduced  into  our  law,  the  grantor  of 

an  assignation  being  termed  the  cedent,  and  the  receiver  the  cessiouer. 

„  '    The  effect  of  the  French  transport  was  also  adopted,  our  assignation 

sioHATioN,        being  made  to  operate  as  a  complete  transfer,  although  it  still  re- 
^^*^^'  tained  the  form  which  indicates  its  primary  terms  and  import  as  a 

power  of  attorney.     The  English  assignment,  as  it  now  exists  in  prac- 
tice, contains  evidence  of  its  origin  in  the  condition  of  the  law  which 
Jannan  and      has  been  described.    Thus,  in  the  assignment  of  an  annuity,  although 
C^veyancbg,  words  of  direct  conveyance  have  been  introduced,  and  the  annuitant 
»•  127.  now  "  doth  bargain,  sell,  and  assign  unto  the  purchaser,  his  executors,'' 

ftc.,  the  mode  of  making  the  transfer  effectual  is  the  same,  the  annui- 
tant nominating  and  appointing  the  purchaser,  his  executors,  &c,  his 
true  and  lawful  attorney  and  attorneys  irrevocable,  in  the  name  of 
him  (the  annuitant)  to  demand  the  amount,  upon  failure  to  prosecute 
suits,  and  upon  payment  to  discharge.  Since  the  time  of  Craig  and 
Balfour,  the  assignation  has  operated  as  a  direct  conveyance  of  all 
those  rights  capable  of  transference,  which  consist  of  debts  and  claims 
demandable  from  others. 

We  are  thus  taught  the  original  distinction  between  deeds  which 
are  designed  to  transfer  a  right  of  claim,  or  chose  in  action,  and  those 
by  which  property  itself  is  actually  transferred.  When  the  ipstum 
corpus  is  handed  over,  as  is  done  actually  in  a  transfer  of  moveables, 
and  symbolically  in  a  transfer  of  land,  the  word  is  that  which  indi- 
cates a  change  in  the  position  of  the  thing  sold — viz., ''  Dispono/'  I 
change  the  position  of,  I  hand  over,  the  thing  sold  When  the 
right  sold  cannot  be  delivered,  being  due  by  another's  obligation,  the 
term  is  that  which  expresses  delegation — viz.,  "  Assigno**  I  mark  out 
or  appoint  a  receiver.  Thus,  the  disposition  receives  its  name  from 
the  effect  of  the  transfer  upon  the  property,  the  assignation  from  the 
right  which  it  confers  upon  the  assignee.  The  term  '^  disposition"  is, 
accordingly,  applicable  to  a  transfer  of  moveable  goods  capable  of 
Inst  ii.  7, 2.      delivery,  as  well  as  to  a  conveyance  of  lands ;  and  Mr.  Erskine  is 

wrong  in  censuring  the  application  of  the  term  to  transmissions  of 

I.  p.  189.         moveable  goods,  while  the  criticism  of  Mr.  Roes  upon  this  ground  is 

just    The  distinction  is  correctly  marked  in  Spottiswoode's  Introduc- 

P-  33.  tion  to  the  Style  of  Writs,  where  he  says : — "  An  assignation  is  a  writ 

"  of  conveyance,  and  applied  only  to  such  as  relate  to  moveable  sums, 
"  rents,  or  duties ;  for,  when  other  moveable  goods,  as  plenishing, 
"  merchandise,  or  the  like,  are  conveyed,  the  writ  is  called  a  dispo- 
''  sition." 

In  considering  the  assignation,  it  is  to  be  noticed  as  a  first  and 
necessary  condition,  that  the  debt  has  not  been  paid  to  the  original 
creditor.  If  it  has  been  paid,  then  there  is  no  longer  any  debt  to 
assign.  If  it  has  not  been  paid,  still  the  assignee  must  have  a  per- 
sonal knowledge  of  that  fact ;  for,  in  the  event  of  the  debtor's  bank- 
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ruptcy  and  sequestration,  the  claim  upon  his  estate  will  consist  of  an      Part  ll. 
affidavit  by  the  assignee,  bearing  that  the  debt  has  not  been  paid   qhaitkr  ii. 
either  to  the  cedent  or  to  himself;  Glen  v.  Borthmok,  19th  January  ii  d.  387. 
1849. 

We  shall  now  shortly  examine  the  form  of  the  assignation.     It 
usually  embraces  these  parts : — 

1.  A  narrative  of  the  ground  of  debt  conveyed. 

2.  The  cause  of  granting,  or  consideration,  called  In  the  Juridical 
Styles  the  subsumption. 

3.  The  clause  of  assignation^ 

4.  The  clause  of  warrandice. 

5.  The  clause  of  delivery  of  the  ground  or  grounds  of  debt. 

6.  The  clause  of  registration ;  and 

7.  The  testing  clause. 

1.  The  narrative, — The  purpose  of  this  clause  is  distinctly  to  spe-  Narrative  op 
cify  the  debt  assigned,  and  the  ground  upon  which  it  stands.     When  twh.^^'**^^ 
the  assignation  is  simply  of  a  bond,  the  narrative  may  be  dispensed 

with,  the  debt  being  described  in  the  assigning  clause  as  contained  in 
a  bond,  specifying  the  date.  Of  this  form  there  is  an  example  in  the 
Juridical  Styles.  But,  when  there  is  more  than  one  ground  of  debt,  ii.  3i8. 
or  when  diligence  has  been  done,  or  the  transmission  is  in  conse- 
quence of  transactions  more  or  less  complicated,  it  is  necessary,  for 
the  sake  of  perspicuity,  that  a  basis  be  laid  for  the  assigning  clause 
by  a  distinct  and  comprehensive  narrative.  It  is,  of  course,  essential 
that  the  ground  of  debt  be  described  in  such  terms  as  to  identify  it ; 
and  the  practitioner  should  study  to  exclude  every  chance  of  dispute 
by  rigid  accuracy.  It  is  true  that  assignations  have  been  sustained, 
notwithstanding  errors  in  the  narrative — as,  for  example,  where  the 
bond  was  described  as  granted  in  the  year  1606  instead  of  1696 ; 
Dickson  v.  Logan,  19th  February  1716.  In  such  cases,  there  is  less  M.  4153. 
danger  to  be  apprehended  in  a  question  with  the  grantor  of  the  deed 
containing  the  blunder,  than  in  questions  with  his  creditors,  who  have 
not  his  means  of  knowledge,  and  can  plead  such  errors  with  better 
effect.  The  practical  lesson  is  to  exclude  the  risk  of  question  by 
studious  accuracy. 

2.  The  cause  of  gramtrng, — In  the  assignation  of  a  bond,  the  consi-  Cohsideratioh 
deration  is  the  receipt  of  the  amount  from  the  assignee  ;  and,  What-  hatioh. 
ever  may  be  the  nature  of  the  consideration,  it  should  be  clearly  set 

forth,  so  that,  if  it  be  gratuitous,  that  may  appear,  this  being  of  im- 
portance with  a  view  to  the  question  of  warrandice.  It  is  yet  more 
important  to  state  the  consideration  distinctly,  when  it  is  equivalent 
to  the  right  acquired.  If  the  value  of  the  consideration  do  not  appear 
from  the  mere  statement,  then  the  narrative  of  it  may  bear,  that  the 
parties  hold  the  consideration  arising  out  of  the  circumstances  set 
forth  to  be  equivalent,  or  a  due  price  or  satisfaction,  for  the  thing 
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Part  II.      assigned.     It  may  be  noticed,  that  a  factor  cannot  acquire  for  his  own 
Chaftbb  II.   fc^i^^fit  ty  assignation  or  otherwise,  a  right  connected  with  his  consti- 
tuent's estate,  even  although  his  appointment  may  contain  power  to 
M. 9214.  that  effect;  Murray  y,  Murray,  16th  June  1710.     This  arises  from 

the  jealousy  with  which  the  law  regards  a  factor's  actings  in  relation 
to  his  constituent's  estate.  The  same  principle  also  applies  in  the 
case  of  tutors  and  other  guardians,  whose  acquisitions  in  connexion 
with  their  pupil's  property  are  held  to  be  made  for  the  benefit  of  their 
ward. 
Thb  0LAU8B  OP      3^  2%^  assigning  clause. — This  is  in  the  terms  we  have  already 

noticed  as  shewing  the  assignation  to  have  been,  in  its  original  nature 
and  effect,  a  power  of  attorney  authorizing  the  assignee  to  recover 
the  claim  : — "  /  have  made  and  constituted,  as  I  hereby  make,  con- 
"  stitute,  and  appoint,  the  said  D.,  his  heirs  and  donators,  my  law- 
'*/ul  cessioners  and  assignees,  not  only  in  and  to  the  foresaid  prin- 
"  cipai  sum  of  «£^100,"  &c.  The  words  in  the  past  tense,  "  /  have 
'*  made  and  constituted,"  express  the  antecedent  purpose  and  resolu- 
tion to  grant  the  deed  ;  and  the  same  terms  repeated  in  the  present 
tense  are  the  efficient  words  by  which  the  transfer  is  actually  made. 
I.  p.  208.  The  meaning  of  the  term  "  donators"  is  explained  by  Mr.  Ross,  as 
arising  out  of  the  practice  of  the  Crown  to  make  gratuitous  grants  of 
the  estates  of  attainted  persons  in  favour  of  their  connexions  or 
of  trustees  for  them.  The  recipients  of  these  grants  were  termed 
donatories,  and  the  word  was  adopted  by  subject-superiors  in  disposing 
of  lands  belonging  to  forfeited  persons,  which  fell  into  their  hands  by 
the  operation  of  the  feudal  law  ;  and,  as  it  was  only  in  the  style  that 
they  imitated  the  Royal  practice,  (for  subject-superiors  generally 
exacted  a  price,)  so  the  word  "  donators"  came  to  be  adopted  in  legal 
instruments  as  synonymous  with  grantee  or  assignee.  The  word 
'^  heirs"  in  the  destination  of  an  assignation  is  subject  to  the  same 
rules  of  interpretation  to  which  we  have  adverted  on  the  subject  of 
the  personal  bond,  and  it  will,  therefore,  be  constiiied  according  to  the 
nature  of  the  right.  If  the  right  be  moveable,  as  in  a  personal  bond 
to  heirs  and  executors,  then  the  word  "heirs"  in  the  assignation  will 
mean  the  executor,  who  is  hceres  in  m^hilihus.  If  the  right  be  herit- 
able, then  the  term  "  heirs"  will  carry  it  to  the  heir-at-law,  who  is 
Absionationop  the  proper  heir  in  such  a  right  This  point  demands  particular  atten- 
nra  MBcSroSfl.  ^^^^  ^^  *^®  assignment  of  bonds  secluding  executors.  We  have  al- 
F.  c.  ready  seen  that  by  the  case  of  Ross  v.  Ross,  4th  July  1 809,  it  was 

settled,  that  bonds  secluding  executors  are  heritable  sua  naiurd. 
They  cannot  1)6  transmitted  by  testament,  the  heir's  title  to  them  is 
made  up  by  general  service,  and  they  can  be  attached  by  adjudica- 
tion— all  forms  of  law  applicable  to  heritable  property.  If,  therefore, 
a  bond  secluding  executors  were  assigned  to  a  party  and  his  heirs, 
or,  in  terms  of  the  Style  now  under  consideration,  to  his  heirs  and 


TRANSMISSION  OF  MOVEABLE  BIGHTS.  237 

doaators,  suck  a  destination  would  appear  to  carry  it  to  the  heir-at-      Part  II. 
law  ;  and  it  was  so  decided  in  the  case  of  Kennedy  v.  Kennedy,  l7th  chapter  II. 
November  1 747,  the  destination  being  to  the  assignee  and  his  heirs,  clause  op  ab- 
It  had  been  found,  however,  in  the  previous  case  of  SandUands  v.  Sandi-  sionation, 
lands,  l7th  June  1680,  that,  where  a  bond  secluding  executors  was  ^  ^^gg 
conveyed  to  a  party  and  his  heirs  and  executors,  it  belonged  to  the  M.  5498. 
executor,  and  not  to  the  heir-at-law  of  the  assignee.     The  assignation 
was  thus  held  to  create  a  new  destination,  which  took  off  the  effect  of 
the  exclusion  in  the  bond,  so  as  to  make  it  descendible  to  the  assig- 
nee's executors.     From  the  heritable  nature  of  bonds  secluding  exe- 
cutors, they  cannot  be  assigned  upon  deathbed  ;  Mackay  v.  Robert-  m.  3224. 
son,  12th  January  1725.     The  word  "  cessioner"  may  be  qualified  by 
the  term  "  irrevocable/'  as  is  done,  we  have  seen,  in  the  English  style. 
This  word  marks  the  transition  of  the  assignation  from  the  character 
of  a  mere  power  of  attorney  to  an  absolute  conveyance  ;  and  the  same 
remark  is  applicable  to  the  words  "in  and  to"  the  sum  conveyed, 
which  have  been  introduced  at  the  period  when  the  assignation  was 
converted  into  a  real  as  well  as  a  virtual  transfer. 

By  this  clause  the  ground  of  debt — that  is,  the  bond  or  other  Assionatioh  op 
document,  is  assigned,  as  well  as  the  debt  itself,  a  practice  which  J^"*^"*"^*^ 
Mr.  Ross  traces  to  the  principles  of  the  Roman  Law,  according  to 
which  the  vouchers  (nomina  d^tormn)  were  in  some  respects  re- 
garded as  separate  from  the  debt.  Along  with  the  bond  is  as- 
signed "  all  that  has  followed"  which  means  diligence  already  done, 
or  "w  competent  to  follow" — that  is,  the  power  of  doing  dili- 
gence. These  rights  transmit,  although  not  expressed.  Next  come 
the  terms  "  surrogating  and  substituting"  the  assignee  in  the 
cedent's  full  right  and  place.  These  words  also  form  a  part  of  the 
process,  by  which  the  assignation  grew  out  of  a  power  of  attorney 
into  a  real  conveyance.  The  word  "  surrogate"  is  derived  from  the 
Roman  Law.  It  is  of  frequent  use  in  the  ecclesiastical  law  of 
England,  and  expresses,  in  the  same  way  as  ''  substituting"  the 
placing  of  one  person  in  the  room  of  another.  The  assigning  clause 
concludes  with  giving  power  to  the  assignee  and  his  heirs,  &c.,  to 
demand,  receive,  and  discharge,  or  convey,  the  debt,  and  generally  to 
do  everything  concerning  the  premises,  which  the  cedent  could  have 
done  before  granting  the  assignation.  We  shall  presently  have  occa- 
sion, after  examining  the  whole  Style,  to  inquire  into  the  nature  and 
extent  of  the  assignee's  powers.  At  present,  we  need  only  remark, 
that,  although  it  is  proper  to  insert  this  part  of  the  Style,  the  assig- 
nation would  be  equally  effectual  if  it  were  omitted,  all  the  powers 
which  it  bestows  being  inherent  in  the  character  of  assignee,  and 
transmitted  by  necessary  implication  along  with  the  debt.  This  was 
expressly  found  in  a  case  reported  by  Haddington,  and  noted  by  Stair,  Hi.  i,  4. 
but  not   apparently  transferred  to  Morison's  Dictionary ;  Johnston 
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Part  II.     y.  Jack  and  Others,  12th  December  1622,  where  cautioners,  whose 

Chap^  II.   obligation  was  assigned,  objected  that  power  to  sue  and  recover  was 

Claubb  of  as-   not  given  by  this  clause,  which  mentioned  only  the  principal  debtor  ; 

but  the  plea  was  rejected^  the  clause  being  considered  not  necessary. 
In  conclusion,  as  regards  the  assigning  clause  it  is  to  be  carefully  ob- 
served, that,  although  the  appointment  of  cessioners  and  assignees  is 
the  original  method  of  transferring  rights  to  obligations,  yet  such 
rights  may  be  as  effectually  assigned  by  words  of  direct  conveyance — • 
by  any  words,  in  short,  which  clearly  import  a  transmission  of  the 
right.  In  the  words  of  Lord  Stair,  "  any  terms  that  may  express  the 
"  transmission  of  the  right  from  the  cedent  to  the  assignee  will  be 
''  sufficient ;  as  if  the  cedent  assign,  transfer,  and  dispone,  make  over, 
"  set  over,  gift,  or  grant  the  thing  assigned  to  the  assignee,  or  nomi- 
*'  nate  or  constitute  him  his  cessioner,  assignee,  donator,  or  procurator 
'*  to  his  own  behoof"  Mr.  Ross,  in  his  zealous  adherence  to  the  forms, 
of  which  his  own  research  has  developed  the  origin  and  significance, 
has  censured  this  passage  ;  but  there  is  no  doubt  that  it  contains  an 
accurate  statement  of  the  law.  But  in  order  to  transfer  the  right  to 
a  bond,  words  legally  implying  transmission  must  be  employed.  A 
bond  cannot  be  transferred  by  indorsation  like  a  bill ;  and  a  bond 
was  found  not  to  be  assigned  by  a  holograph  order  in  these  terms : — 
"  I  desire  you  may  transact  the  enclosed  bond  to  the  bearer,  Mr. 
"  James  Hunter,  in  his  own  name  ;"  Farquhar  v.  Hunters,  11th  June 
1715. 

4.  The  Clause  of  Warrandice. — By  the  ordinary  style,  this  clause 
is  in  these  terms : — "  Which  assignation  above  written  I  hind  ojnd 
^^  oblige  myself,  and  my  foresaids,  to  vmrremi  to  the  said  D.  and  his 
"foresaids,  from  aU  fojots  and  deeds  done  or  to  he  done  by  me  in 
^^  prejudice  thereof/'  The  warrandice  of  assignations  has  already 
been  fully  examined  in  treating  of  the  clause  of  warrandice  as  one  of 
the  common  clauses  of  deeds  ;  and  it  is  unnecessary  again  to  enter 
into  a  minute  detail  of  what  was  then  stated.  We  found  that  the 
implied  warrandice  of  assignations  is  ddntum  subesse — that  a  debt 
truly  exists ;  but  that  this  does  not  import  the  solvency  of  the  debtor. 
Previous  to  the  year  1671,  absolute  warrandice  expressed  in  an 
assignation — that  is,  warrandice  at  all  hands  and  against  all  mortals, 
was  held  to  import  an  obligation  upon  the  cedent  to  make  good  the 
debt.  But,  by  two  decisions  in  that  year,  this  doctrine  was  cor- 
rected, and  absolute  warrandice  of  an  assignation  was  restricted,  in 
conformity  with  the  general  principles  of  warrandice  in  conveyances, 
to  a  guarantee  of  the  title,  and  not  of  the  subject-matter  of  the 
conveyance;  so  that,  in  assignations,  absolute  warrandice  means 
only  a  guarantee  that  a  debt  exists,  and  that  the  assignjation  gives 
a  good  title  to  it.  We  found  the  same  principle  applied,  where  the 
cedent  warranted  the  sums  transferred  to  be  '^  good,  valid,  and  effec- 
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"  tualy'  these  words  implying  merelj  that  there  is  a  good  legal  title.      Part  IL 
It  is  very  important  also  to  remember  the  case  of  Ferrier  v.  Grctharns   chapter  II. 
Tni4stee8y  in  1828,  in  which  an  assignation  contained  warrandice  in  Warrandice 
the  usual  terms,  which  we  have  quoted,  and  it  was  held  by  the!Jfo^'^J 
Judges,  that  the  warrandice  expressed  left  the  warrandice  implied  6  S.  818. 
from  the  nature  of  the  transaction  untouched — the  general   rule 
being,  that,  when  a  debt  is  assigned,  there  is  implied  the  warrandice 
debHwm  subesse.     It  is  not  easy  apparently  to  reconcile  this  doctrine 
with  the  general  rule,  by  which  implied  warrandice  is  controlled  by 
that  which  is  expressed.     But  the  rule  is  settled  by  the  decision 
referred  to,  and  we  may  hold  it,  therefore,  as  fixed,  that  when  an 
assignation   contains  warrandice  according  to  the  style  which  has 
been  quoted,  the  cedent  is  bound  not  only  in  personal  warrandice, 
that  he  has  done  and  shall  do  nothing  inimical  to  the  assignee's 
right,  but  also  in  the  implied  warrandice,  that  there  is  a  debt     The 
following  then  are  the  practical  rules  for  the  conveyancer's  guid- 
ance : — 

(1.)  If  no  warrandice  is  expressed,  the  assignee  will  have  the 
benefit  of  the  implied  warrandice  debttum  aubessOy  as  well  as  warran- 
dice from  fact  and  deed  in  the  degree  corresponding  to  the  nature  of 
the  transaction  as  gratuitous  or  onerous. 

(2.)  If  the  warrandice  be  from  fact  and  deed,  as  in  the  style  quoted 
above,  the  assignee  will,  in  addition  to  the  warrandice  expressed, 
have  also  the  benefit  of  the  implied  warrandice  debitum  subesse. 

(3.)  If  the  warrandice  of  an  assignation  be  absolute  "  at  all  hands 
"  and  against  all  mortals,''  this  imports  that  a  debt  exists,  and  that 
the  title  is  unexceptionable. 

In  these  rules  it  is  of  course  taken  for  granted,  that  the  assigna- 
tion is  made  for  an  onerous  consideration.  In  a  gratuitous  assigna^ 
tion  the  cedent  is  liable  in  simple  warrandice  merely — that  is,  that 
he  shall  do  no  voluntary  act  inconsistent  with  the  assignee's  right, 
unless  he  shall  choose  to  give  warrandice  of  a  higher  order  in  express 
terms. 

It  is  proper  to  notice,  also,  that  warrandice  of  debts  extends  to 
their  amount,  although  less  be  paid  for  them.  In  Houston  v.  Corbet^  M.  16619. 
2£d  February  I7l7,  an  assignee  became  bound  to  warrant  his  assig- 
nation of  a  debt  from  the  fact  and  deed  of  himself  and  of  his  cedent. 
It  was  afterwards  found,  that  the  cedent  had  got  payment  of  a  part 
of  the  debt  The  assignee  pleaded  that  he  was  liable  only  for  the 
amount  paid  to  him  for  the  conveyance  of  the  debt  But  he  was 
subjected  in  the  full  amount  thereof. 

5.  Clauae  of  Delivery  of  the  Grofmda  of  D^t — This  clause  is  very  Deuvbry  o» 
useful,  and  should  never  be  omitted.     Its  benefit  is  chiefly  to  the  j,^^^ 
cedent,  whom  it  relieves  of  after  trouble  and  responsibility  by  fur- 
nishing evidence,  that  the  grounds  of  debt  were  delivered  along  with 
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Part  II.  the  assignation.  If  the  whole  writs  are  narrated  in  the  assignation, 
Cha1*teb  II  ^^®  clause  will  simply  bear  delivery  of  them  ;  otherwise,  it  will  refer 
to  an  inventory  subjoined  and  signed,  or  to  a  separate  inventory 
docquetted  and  subscribed  as  relative  to  the  assignation.  If  any  of 
the  writings  cannot  be  delivered  along  with  the  assignation,  written 
evidence  of  the  fact  should  be  preserved,  and  an  obligation  obtained 
either  separately,  or  in  the  deed,  (which  is  preferable,)  either  to 
deliver  them  within  a  specified  time,  or,  if  they  cannot  be  entirely 
transferred,  to  make  them  forthcoming  when  required.  If  the 
grounds  of  debt  be  not  delivered,  the  cedent  is  bound  without  any 
M.  6544.  express  obligation  to  that  eflfect  to  deliver  them ;  Finlaw  v.  Uarl  of 

Northesk,  26th  June  1670. 

6.  Then  we  have  the  clause  of  registration,  and  the  testing  clause, 
of  which  the  objects,  requisites,  and  efiects,  have  already  been  fully 
explained. 

Delivkry  akd       Intimation  of  the  Assignation, — We  are  next  to  consider  what  is 

necessary  to  complete  the  assignee's  right,  after  the  assignation  has 
been  properly  framed  and  executed.  We  have  already  ascertained, 
upon  the  principles  developed  in  treating  generally  of  the  delivery  of 
deeds,  that  the  first  essential  is,  that  the  assignation  be  delivered  to 
the  assignee,  with  the  intention  of  putting  him  in  possession  of  it  as 
the  title  of  the  right  assigned.  The  will  of  the  proprietor  transfer- 
ring the  thing  sold,  accompanied  with  actual  delivery  thereof,  is  a 
sufficient  title  to  the  purchaser ;  but,  when  a  written  conveyance  is 
requisite,  as  in  the  assignment  of  an  obligation,  a  deed  retained  in 
the  grantor's  possession  may  be  cancelled  or  destroyed,  and,  therefore, 
there  is  no  right  transferred  to  the  assignee  until  the  deed  is  delivered. 
Having  already  fully  discussed  this  subject,  I  shall  only  refer  here  to 
an  illustration  of  its  application  to  a  deed  of  assignment  in  the  case 

M.  11496.        of  Hishside  v.  BaiUie,  January  1685  ;  and  also  in  that  of  Dick  v. 

M.  6648.  Oliphant,  24th  January  1677,  which  affords  an  example  of  an  assign- 

ment held  effectual,  although  remaining  in  the  cedent's  hands,  because 
he  had  raised  homing  upon  it.  The  first  requisite,  therefore,  is,  that 
the  assignee  receive  delivery  of  the  assignation,  and  that  forms  a 
complete  title  as  regards  the  cedent,  who  is  thenceforth  bound  to 
regard  the  assignee  as  vested  in  the  thing  assigned.  But  how  is  the 
same  obligation  to  be  imposed  upon  others  ?  How  is  the  assignee's 
right  to  be  fixed  upon  the  thing  itself  which  is  assigned  ?  In  sales 
of  corporeal  moveables  the  thing  sold  must  be  delivered,  otherwise  no 
legal  title  is  acquired  by  the  purchaser,  upon  the  maxim — qui  cedit  et 
retinet,  nihil  agit;  and  in  a  sale  of  lands,  because  there  cannot  be 
actual  tradition,  the  delivery  is  made  symbolically.  Is  then  any- 
thing, equivalent  or  analogous  to  the  delivery  of  the  thing,  requisite 
when  the  right  transferred  is  not  corporeal,  but  consists  of  a  claim 
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against  a  third  party,  as  in  the  case  of  a  bond  ?     Let  us  examine     Part  XL 
the  position  of  matters.    Where  is  the  actual  possession  ?    Where  is  chapter  ll. 
the  money  contained  in  the  bond  ?    It  is  in  the  hands  of  the  debtor. 
The  actual  possession,  therefore,  if  it  can  be  so  called,  is  in  the  debtor, 
subject  to  the  cedent's  right  of  demand.     The  thing  required,  there- 
fore, is,  that  the  debtor  shall  cease  to  hold  for  the  cedent,  and  that 
his  possession  shall  now  be  subject  to  the  right  acquired  by  the 
assignee.     How,  then,  shall  the  debtor  be  made  to  hold  on  behalf  of 
the  assignee  instead  of  the  cedent  ?     This  is  accomplished  by  simply 
making  known  to  the  debtor  the  transference  of  the  right  from  the 
cedent  to  the  assignee — that  is,  by  intimation  of  the  assignation. 
The  principle  of  intimation  was  thus  clearly  stated  by  the  Judges 
in  the  English  case  of  Ryall  v.  Bowles — "  In  the  case  of  a  chose  Jannan'e  Cou- 
"  en  action,  you  must  do  everything  towards    having  possession  l^i*^^'^*-/' 
"  that  the  subject  admits.    You  must  do  that  which  is  tantamount  j  y^^  ^^^r 

to  obtaining  possession,  by  placing  every  person,  who  has  an  equi-  484. 

table  or  legal  interest  in  the  matter,  under  an  obligation  to  treat  it 
"  as  your  property;  for  this  purpose  you  must  give  notice  to  the  legal 
'*  holder  of  the  fund.  In  the  case  of  debt,  for  instance,  notice  to  the 
"  debtor  is  tantamount  to  possession.    If  you  omit  to  give  that  notice, 

you  are  guilty  of  the  same  degree  and  species  of  neglect  as  he  who 

leaves  a  personal  chattel,  to  which  he  has  acquired  a  title,  in  the 
''  actual  possession  and  under  the  absolute  control  of  another  person." 
In  Scotland,  the  doctrine  of  intimation  is  founded  upon  precisely  the 
same  principle,  viz.  the  attainment  of  as  complete  possession  as  the 
right  admits  of.    This  is  stated  in  precise  terms  by  Sir  Thomas  Craig, 
''  CivUis  qucedam  possessio  per  intimaMonem  concurrit"    Intimation  Ihtimation  ne- 
was  recognised  as  necessary  to  complete  the  effect  of  the  assignation  ^JJJ^^^  ^p 
in  Scotland  so  early  as  in  the  fifteenth  century,  as  is  shewn  in  Balfour's  asbigmbe's 
Practicks,  where  he  reports  a  case  in  1492  to  the  effect  that,  if  any  "*®°^' 
creditor  constitutes  any  person  his  assignee  to  the  debt,  the  assignee 
should  intimate  the  assignation  to  the  debtor;  otherwise,  if  the  debtor 
pay  to  the  creditor,  or  others  authorized  by  him,  before  intimation,  he 
cannot  be  compelled  to  pay  to  the  assignee.     It  is  the  opinion  of 
Stair  and  of  Erskine,  that  intimation  was  originally  designed  merely  iii.  i,  e. 
to  put  the  debtor  in  maid  fide  to  pay  to  the  cedent  or  any  assignee.  ^°**-  *"•  ^'  ^' 
But  it  has  been  long  settled,  that  it  is  indispensable  to  the  completion 
of  the  assignee's  right.     By  Stair  it  is  termed  *'  a  solemnity  requisite 
to  assignations,"  and  by  Erskine  ''  an  essential  requisite,"  not  only 
for  interpelling  the  debtor,  but  for  completing  the  conveyance.     This 
is  shewn  by  the  following  case : — I  owe  you  ^1000  by  a  bond     I 
obtain  from  another  party  an  assignation  of  a  bond  granted  by  you  to 
him  for  ^1000.     By  the  doctrine  of  compensation,  the  moment  my 
right  to  your  bond  for  <j&1000  is  completed  there  is  a  concursus  debiti 

16 


it 


242 


LBCTU&ES  ON  OONVBTANCING. 


Chapter  II. 

Necessitt  of 
nmicATiON, 

COflf*. 


M.  837. 
M.  26^2. 
Elclues,  voce 
"  Compensa- 
tion," No.  2. 


Part  II.      et  crediti,  and,  therefore,  the  debt  of  «&  1000  owing  by  me  would  be 
extinguished  by  my  right  to  the  same  sum  owing  by  you.     In  order, 
therefore,  to  complete  my  right  to  your  debt,  I  must  intimate  my  as- 
signation to  you.     But  before  doing  so,  I  receive  intimation  of  an 
assignation  of  my  bond  granted  by  you  to  another  party.     The  result 
is,  that  as  you  are  divested  of  the  right  to  my  bond  before  I  have 
completed  my  right  to  yours,  compensation  does  not  take  place.     I 
remain  debtor  in  my  own  bond  to  your  assignee,  and  must  take  my 
chance  of  recovering  the  sum  in  your  bond  from  you.     Tlius,  it  is 
clear  that  you,  the  debtor  in  your  own  bond,  are  effectually  interpelled 
from  paying  to  your  original  creditor,  although  the  intimation  of  my 
right  to  your  bond  has  been  too  late  to  complete  my  title  so  as  to 
produce  compensation,  and,  therefore,  the  effect  of  intimation  is  not 
limited  to  interpelling  the  debtor  from  paying  to  the  original  creditor, 
but  it  also  completes  the  assignee's  right.     This  case  will  be  found 
exactly  illustrated  in  WaUdcey,  Edgar,  22d  January  1663  ;  Ferguson 
V.  More,  1 2th  December  1 665 ;  Barham  v.  Lord  Mordaunt,  29th 
November  1733.     The  same  principle  is  also  illustrated,  and  in  a 
simpler  manner,  in  the  competition  of  assignations,  in  which,  as  wc 
shall  afterwards  find,  intimation,  besides  interpelling  the  debtor,  con- 
fers a  preference  upon  the  party  whose  assignation,  though  posterior 
to  the  others  in  date,  is  first  intimated     The  effect  of  intimation  is, 
as  we  have  seen,  to  give  a  right  in  rem.    As  regards  the  cedent's 
personal  obligation,  that  is  completed  by  delivery  of  the  assignation, 
and,  if  the  assignee  choose  to  rely  exclusively  upon  the  cedent's  obli^ 
gation  and  credit,  intimation  is  unnecessaiy.    But  if,  after  the  cedent 
has  assigned  to  you,  he  shall  take  payment  from  the  debtor,  the  as- 
signee's remedy  is  limited  to  a  personal  claim  against  the  cedent,  and 
he  has  no  claim  against  the  debtor,  because  he  did  not  make  him 

M.  840,  &  576.  aware  that  he  had  become  his  creditor ;  M'DowoM  v.  FuUertourhy  8th 

June  1714.  If,  again,  the  assignee  do  not  cht>ose  to  rely  upon  the 
cedent's  personal  obligation,  and  intimates  his  assignation  to  the 
debtor,  then  the  debtor  is  bound  to  regard  him  as  the  creditor,  and, 
if  after  intimation  he  shall  pay  to  the  cedent,  then  he  will,  notwith- 
standing, be  still  liable  in  payment  to  the  assignea    This  case  oc- 

F.C.  curred  in  Hope  dk  M'Gad  y.  Wauoh,  12th  June  181  &     Tho  effect  of 

intimation,  then,  as  regards  the  cedent,  is,  that  it  does  not  increase 
his  obligation  under  the  assignation,  but  it  removes  the  fund  from  his 
control ;  as  against  the  debtor,  the  effect  of  intimation  is  that  it  lays 
him  under  an  obligation  to  recognise  the  assignee  as  the  creditor,  and 
as  possessing  all  the  rights  to  demand  payment  and  otherwise,  which 

Priority  op     previously  belonged  to  the  assigner. 

Sn^RWH^op™     What  is  the  effect  of  intimation  as  regards  the  creditors  and  other 

PREPERKNCE  IN  assignccs  of  the  cedent  ?     The  rule  is  clearly  fixed,  that,  when  two 
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assignations  are  granted  of  the  same  debt,  the  one  which  is  first  inti-  Part  II. 
mated  is  preferable,  although  it  may  have  been  executed  and  delivered  CHAmE  II. 
of  a  later  date  than  the  other.  This  doctrine  is  held  by  all  the  in- 
stitutional authorities,  beginning  with  Craig,  who  says,  that,  if  a  right 
of  reversion  have  been  assigned  to  two  different  persons,  that  one, 
qui  priu8Ju8  suum  insinuaverit,  preferetur.  The  word  insinuaverit 
he  afterwards  explains  to  mean  intimation.  With  regard  to  creditors, 
intimation  is  necessary  before  any  attachment  by  them,  in  order  to 
give  the  assignee  a  preferable  claim  ;  and,  if  a  creditor  of  the  cedent 
obtain  right  to  the  debtor's  property  before  intimation,  the  assignee 
is  excluded.  It  was  so  found,  where  one  of  the  creditors  of  a  deceased 
party  had  granted  an  assignation  to  a  debt,  and  one  of  his  creditors 
had  after  his  death  made  up  a  title  to  the  debt  as  executor-creditor 
before  intimation  of  the  assignation.  The  creditor  was  held  preferable ; 
Sinclair  v.  Sinclair,  5th  July  1726.  It  was  formerly  held  that,  after  M.  2793. 
the  sequestration  of  the  cedent,  an  assignation  previously  granted  by 
him  might  be  completed  by  intimation,  notwithstanding  the  seques- 
tration, provided  the  intimation  were  made  before  the  vesting  of  the 
estate  in  the  trustee's  person  by  the  act  of  confirmation  ;  Buchan  v.  M.  2905. 
Farquharson,  24th  May  1797.  The  later  sequestration  statute,  2  &  3 
Vict  cap.  41,  §  78,  is,  however,  very  express  in  vesting  the  moveable 
estate  in  the  trustee  "  to  the  same  effect  as  if  actual  delivery  or  pos- 
^'  session  had  been  obtained  at  the  date  of  sequestration  ;"  and  Mr. 
Bell  in  his  commentary  upon  that  statute  is  of  opinion^  that  this  pp.  49)  167. 
clause  has  the  effect  of  barring  the  completion  of  an  uncompleted 
conveyanca  In  the  case  of  Eadie  v.  Mackirday,  7th  February  181 5,  F.  C. 
it  was  held,  that  a  transfer  of  goods  lying  in  the  hands  of  an  artificer 
required  to  be  intimated  to  him  in  order  to  complete  the  right  of  the 
assignee,  and  that  a  creditor  who  had  attached  them  by  poinding 
before  intimation  of  the  transfer  was  preferable.  The  effect  of  inti- 
mation as  a  completion  of  the  assignee's  right  is  thus  of  vital  import- 
ance, as  it  debars  the  debtor  from  paying  to  the  cedent,  and  secures 
the  fund  from  attachment  by  intimation  of  another  conveyance,  or  by 
the  diligence  of  the  cedent's  creditors.  It  is,  therefore,  the  duty  of 
the  Conveyancer  to  use  the  utmost  promptitude  in  making  the  inti- 
mation, and  he  will  incur  serious  responsibility  by  any  delay  or  neglect 
in  this,  which  is  a  known  point  of  duty.  In  the  case  of  LiUie  v.  F.  C. 
Maodonaldy  13th  December  1816,  the  heir  of  a  law-agent  was  found 
liable  for  the  loss  upon  a  loan  of  jPlOOO,  negotiated  twenty-five  years 
before,  on  the  ground  that  he  could  adduce  no  evidence  of  intimation 
having  been  made. 

What  is  the  form  of  intimation  ?    Now  that  despatch  is  so  much  Form  of  nm- 
studied,   the  formal  process  of  intimation   is    rarely  resorted  to, 
when  the  object  can  be  effected,  as  it  generally  can  be,  in  a  more 
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Part  II.      succinct  and  conycnient  way.     Yet  the  formal  procedure,  which  is 
Chapter  II.    ^7  notarial  instrument,  is  sometimes  the  only  method  by  which  the 

Form  or  nm-    object  can  be  secured,  as  in  the  case  of  parties  absent  from  the  coun- 

MATioN,  oont*.    try,  or  of  parties  who  refuse  to  hold  communication,  or  of  pupils  and 

minors.     We  shall  therefore  shortly  describe 

Notarial  Intimation. — The  purpose  is  to  fix  a  knowledge  of  the 
assignation  upon  the  debtor,  and  to  obtain  evidence,  recognised  by 
the  law  as  authentic,  that  the  intimation  was  given.  This  is  done  by 
the  intervention  of  a  notary-public,  whose  office  it  is  to  attest  the 
facts  which  he  is  called  upon  to  authenticate.  The  procedure  is  as 
follows : — A  person,  acting  as  procurator  or  attorney  for  the  assignee, 
goes  along  with  a  notary  and  two  witnesses  to  the  debtor,  the  procu- 
rator having  in  his  hands  the  bond  or  other  ground  of  debt,  and  the 
assignation.  Formerly  it  was  considered  necessary  that  the  assignation 
should  be  read  over ;  according  to  modem  practice,  a  copy  attested 
by  the  notaiy  is  delivered  to  the  debtor,  and  the  procurator  protests 
that  he  (the  debtor)  shall  hold  it  as  intimated,  and  shall  not  make 
payment  to  any  other  person  than  the  assignee  or  his  representatives, 
otherwise  he  shall  be  liable  to  the  assignee  for  the  sums  contained  in 
the  bond  and  assignation,  and  also  for  damages  and  expenses.  The 
procurator  takes  instruments  in  the  hands  of  the  notary-public,  which 
is  done  by  presenting  a  piece  of  money  to  him  in  the  presence  of 
witnesses.  The  intimation  is  generally  made  by  putting  into  the 
debtor's  hands  a  paper  called  a  schedule  of  intimation,  which  is  a 
written  statement  by  the  procurator,  representing  to  the  debtor  the 
terms  of  the  bond  and  assignation,  intimating  the  latter,  and  protest- 
ing to  the  effect  already  mentioned.     Of  this  schedule  a  form  is  given 

ii.  351, 3d  Kd".  in  the  Juridical  Styles.     It  is  signed  by  the  procurator,  and  may  also 

be  subscribed  by  the  notary.  The  subscription  of  the  latter  is  not 
necessary,  but  it  is  necessary  that  the  notary  satisfy  himself  of  the 
statement  in  the  schedule  being  conformable  to  the  facts.  The  fore- 
going procedure  completes  the  intimation.  The  evidence  of  it  con- 
sists in  a  formal  instrument,  prepared  and  authenticated  by  the 
notary.  This  instrument  contains  a  recital  of  the  procedure,  with  an 
attestation  that  these  things  were  so  done.  The  instniment  is  sub- 
scribed by  the  witnesses  along  with  the  notary ;  and,  as  in  this  case 
they  attest  not  the  mere  subscription,  but  the  facts,  the  witnesses 
ought  to  sign  every  page.  A  form  of  the  instrument  of  intimation  is 
also  given  in  the  Juridical  Styles,  along  with  the  schedule.  This 
formal  instrument  constitutes  authentic  evidence  that  the  debtor  has 
been  legally  certiorated  of  the  assignation. 

There  are  some  points  here  requiring  attention.  Lord  Eames,  argu- 
ing too  strictly  upon  the  original  character  of  the  assignation  as  a  mere 

p.  319.  procuratory,  says,  in  his  Elucidations,  "  that  the  intimation  must  be 
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"  in  the  cedent's  name,  as  the  assignee  has  nothing  to  say  to  the      Part  n. 
"  debtor  but  qud procurator"     But,  since  the  nature  of  the  assigna-  chapter II. 
tion  as  an  absolute  conveyance  is  undoubted,  it  is  certain  that,  in  ^ 

£  ORM  OF  IMTI" 

analogy  with  all  similar  procedure,  the  proper  party  to  make  the  in-  u ation,  cont*. 
timation  is  the  assignee,  for  whose  interest  it  is  made.     It  is  carefully 
to  be  noted,  that  the  same  person  cannot  act  as  procurator  for  the 
assignee,  and  as  notary  in  making  the  intimation ;  for  a  notary  is 
called  to  attest  the  acts  of  others,  and  not  his  own ;  Scott  v.  Drum-  m.  846. 
lanrigy  3d  July  1628.     In  this  case  an  intimation  so  made  was  found 
null     It  is  advisable,  although  not  indispensable,  that  the  procurator 
have  in  his  hands  the  bond  or  other  original  ground  of  debt,  as  an 
additional  evidence  of  the  assignee's  right,  and  of  the  implied  autho- 
rity to  the  procurator,  which  results  from  his  possession  of  the  assign 
nation.     But,  although  the  bond  may  be  dispensed  with,  it  is  certain 
that  he  cannot  effectually  intimate  without  producing  the  assignation, 
and  that  the  execution  of  the  intimation  will  be  ineffectual,  if  it  do 
not  bear  that  the  assignation  was  produced ;  Watson  v.  Munro,  9th  De-  m.  3687. 
cember  1714.     The  statement  in  the  schedule  and  instrument  must 
be  so  explicit,  as  to  exclude  all  doubt  with  regard  to  the  identity  of 
the  debt  assigned.     In  Lotvrie  v.  Hay,  l7th  June  1696,  the  instru-  M.  849. 
ment  did  not  name  the  cedent,  or  the  date  of  the  assignation,  or  the 
causa  dd>end%  and  not  being  written  on  the  back  of  the  assignation, 
it  might  have  referred  to  another  debt.     A  competing  intimation 
with  a  correct  narrative  was  in  consequence  preferred,  although  sub- 
sequent in  date.     It  is  of  course  essential  that  the  date  be  accurately 
stated  ;  and  in  cases  of  importance  and  anxiety,  it  is  advisable  to  in- 
sert the  hour  as  well  as  the  date.     The  effect  of  this  is  shewn  in 
two  cases  reported  in  Spottiswoode's  Practicks — the  first,  Inglis  v.  n.  76,  voce, 
M'Cvbie,  28th  January  1 630.    Here  one  creditor  had  used  arrestment,  .'.  ^^^Ti  ^^ 
and  the  other  had  intimated  an  assignation,  upon  the  same  day,  and 
they  striving  for  preference,  the  Lords,  in  respect  of  both  their  dili- 
gences concurring,  would  not  prefer  the  one  to  the  other,  but  divided 
the  sum  betwixt  them.     In  the  other  case,  that  of  Balcanqual^  30th  p.  20,  voce, 
January  1629,  there  was  also  an  arrestment  and  an  intimation  upon  "Assignation.' 
the  same  day,  and  the  Lords  preferred  the  arrester,  partly  upon  this 
ground,  that  the  officer's  execution  bore  the  hour  as  well  as  the  day 
of  arrestment,  which  hour  was  before  the  hour  of  intimation.     In 
Cust  V.  Oarbet  Jk  Co.,  8th  March  1775,  the  instrument  of  intimation  m.  2795. 
bore  that  it  was  made  between  the  hours  of  eight  and  nine  in  the 
morning,  and  the  assignation  was,  therefore,  preferred  to  a  confirma- 
tion granted  the  same  day,  the  hour  of  cause  in  the  Commissary  Court 
not  being  until  eleven  o'clock.     If  the  debtor  is  not  found  personally, 
then  the  intimation  is  made  at  his  dwelling-house  in  presence  of  a 
notary  and  witnesses.    The  competency  of  an  intimation  at  the 
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Part  IT.     dwelling-house,  when  the  debtor  was.  not  found,  was  doubted  in  the 

Chapter  II.  ^^^^^  ^^  Hiime,  immediately  to  be  referred  to  ;  but  the  sufficiency  of 

M.  848.  isuc^  intimations  is  now  established  by  long  usage.  In  Hume  v.  Hume^ 

Form  or  nm-   26th  July  1632,  intimation  at  the  market-cross  of  the  head  burgh  of 

MATioH,  eoni*.    ^Q  sheriflfdom,  where  the  party  dwelt,  was  found  to  be  inept     When 

the  debtor  is  abroad,  it  is  the  practitioner's  duty  to  follow  strictly  the 
mode  of  intimation  prescribed  by  law.  Formerly  the  proper  mode  of 
intimation  to  a  party  fiirth  of  the  kingdom  was  by  execution  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith  ;  but  this 
was  afterwards  regulated  by  the  Act  6  (Jea  IV.,  cap.  120,  §  51,  which 
enacts,  that  such  citations  and  intimations  shall  be  made  by  delivery 
of  a  copy  thereof  at  the  record  office  of  the  keeper  of  the  records  of 
the  Court  of  Session.  They  are  now,  by  A.  S.,  24th  December  1838, 
§  7,  made  at  the  office  of  the  keeper  of  edictal  citations,  since  the 
disjunction  of  the  offices  of  keeper  of  the  records  of  the  Court,  and  of 
keeper  of  edictal  citations,  by  the  Act  1  &  2  Vict.  cap.  118.  But  as, 
in  the  words  of  Mr.  Ross,  it  is  only  the  voice  of  their  Sovereign  that 
absentees  are  obliged  to  hear,  such  intimations  must  be  made  judi- 
cially, and  this  is  effected  by  letters  of  supplement  under  the  Signet. 
The  writ  narrates  the  ground  of  debt  and  the  assignation,  and  that 
the  debtor  is  furth  of  Scotland,  and  it  contains  a  charge  to  messengers- 
at-arms  to  pass  with  a  notary  and  witnesses  to  the  office,  and  there 
to  make  intimation.  Of  this  writ  there  is  a  form  in  the  Juridical 
ill.  280;  2*  Ed".  Styles.  As  this  is  the  mode  of  intimation  to  an  absent  person  pre- 
scribed by  Statute,  it  ought  to  be  strictly  observed,  but  that  need 
not  prevent  notification  by  letter  also.  On  the  contrary,  the  Court 
will  always  regard  favourably  whatever  exertion  may  be  made  to 
bring  the  matter  to  the  actual  knowledge  of  the  party  concerned. 
When  there  is  more  than  one  debtor,  it  is  agreed  by  the  authorities 
that  intimation  to  one  of  them  is  sufficient  to  complete  the  convey- 
ance ;  but  it  is  carefully  to  be  observed  that,  notwithstanding  such 
intimation  to  a  single  obligant,  if  the  debt  shall  be  paid  to  the  cedent 
by  another  obligant,  who  has  received  no  intimation,  then  the  assignee 
M.  1786.  will  have  no  redress.     Accordingly,  in  Lyon  v.  Lmo^  28d  February 

1610,  intimation  having  been  made  only  to  a  cautioner,  the  Lords 

found  that  the  principal  debtor  was  in  bona  fide  to  pay  to  the  cedent, 

Intimatioh       and  that  he  and  all  the  cautioners  were  thereby  liberated.     It  is 

r^pAin*oR  sometimes  difficult  to  determine  to  whom  an  assignation  ought  to  be 

nooRPORATioN.  iutimatod,  as  in  the  case  of  a  trading  company  or  other  collective 

bodies.    The  object  should  be  to  attain  as  nearly  as  possible  to  the 

same  certainty  of  certioration  as  is  efiected  by  personal  notice  to  an 

individual  debtor.    Intimation  to  an  hospital  was  held  to  be  suffi- 

M.  788.  ciently  made  by  service  upon  the  treasurer  of  the  incorporation  ;  Keir 

V.  Menzie8*8  Creditors,  10th  January  1739.    It  is  evidently  most  de- 
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fiirable,  however,  in  8uch  a  case,  that  the  intimation  should  be  entered  Past  1 1, 
upon  the  books  of  the  incorporation.  Acknowledgment  in  the  books  CnipTEE  II. 
of  a  collective  bodj  appears  to  form  the  nearest  parallel  to  the  cer- 
tioration  of  an  individual ;  and  when  thus  recorded  in  a  permanent 
form,  it  is  beyond  the  reach  of  the  objection,  that  by  individual  neglect 
the  information  has  not  reached  the  acting  organ  of  the  body.  Entries 
of  this  description  are  now  made  as  a  matter  of  ordinary  routine  by 
insurance  companies,  acknowledging  intimation  of  transfers  of  their 
policies  ;  and  certificates  of  such  entries  are  given  out  to  the  parties, 
which  form  undoubted  evidence  of  intimation.  Such  acknowledgment, 
however,  can  only  be  obtained  by  the  voluntary  consent  of  the  incor- 
poration or  other  body,  and,  where  that  is  not  attainable,  the  prudent 
course  will  be  to  intimate  to  all  the  officers.  In  the  case  of  Watson  M.  850. 
Y.  Murdoch^  19th  November  1755,  an  intimation  made  to  two  clerks, 
who  were  also  managers  of  a  trading  company,  was  held  to  divest  the 
cedent ;  but  in  this  case  a  minute  of  the  intimation  was  entered  in 
the  company's  books.  The  necessity  of  the  greatest  caution  in  dealing 
with  such  cases  is  shewn  by  the  decision  in  Hill  v.  Lindsay y  7th  Feb-  8  D.  472. 
ruary  1846,  where  an  assignation  by  a  partner  of  his  share  in  a  com- 
pany's stock  was  held  not  to  be  duly  intimated  by  the  circumstance, 
that  the  assignee  was  de  facto  manager  of  the  company,  but  without 
a  regular  appointment  as  manager.  This  judgment  was  given  with 
considerable  difference  of  opinion  upon  the  Bench. 

EquipoUents  to  formal  intimation,  —  Formerly  intimation   by  a  Equipollbhtb 
notary  was  held  to  be  an  indispensable  formality,  which  could  not  be  ^*^  ^"ti>^"<>"- 
otherwise  supplied,  however  strong  might  be  the  evidence  of  the 
debtor's  knowledge,  and,  in  the  old  case  of  Stevinson  v.  CraigmiUar,  M.  858. 
27th  January  1624,  effect  was  denied  to  an  assignation,  although 
ratified  by  the  debtor,  because  intimation  had  not  been  given  by  a  ^ 

notary.     Tliis  notion,  however,  has  now  been  long  exploded,  and 
intimation  may  be  made  by  various  other  means,  as  effectually  as  in 
the  notarial  form,  the  law  being  satisfied,  if  it  is  made  to  appear  that 
the  debtor  is  truly  certiorated.    These  other  methods  are  termed 
eguipoUents — that  is,  steps  equivalent  to  the  formal  notarial  act. 
The  first  question  which  occurs,  regards  the   legal  effect  of  the  Effect  op 
debtor's  private  knowledge  of  the  assignation,  when  no  intimation  v^mo™ 
baa  been  made ;  and  it  is  certain,  in  the  first  place,  that  the  debtor's  leogb. 
private  knowledge  cannot  be  pleaded  by  the  assignee  in  a  case  where 
there  is  a  competition  of  creditors,  such  private  knowledge  not  being 
a  completion  of  the  assignment,  which  will,  therefore,  be  postponed 
to  debts  secured  by  arrestment,  or  by  assignations  duly  intimated. 
This  is  settled  by  the  old  decision  of  Adamson  v.  Macndtchell,  15th  M.  859. 
June  1624,  and  by  other  cases  to  a  similar  effect.    It  is  a  more  diffi- 
cult question,  however,  whether  the  debtor  possessing  private  know- 
ledge of  an  assignation  is  in  mold  fide,  when  there  is  no  competition 
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of  creditors,  to  pay  to  the  cedent.  Such  payment  was  found  unwar- 
rantable in  the  case  o{  Leiih  v.  Oarden,  16th  February  1708  ;  but,  in 
the  later  case  of  Dicksons  v.  Trotter,  18th  January  1776,  it  appears 
to  have  been  held  not  relevant  to  aver  private  knowledge  of  the 
assignation,  as  equivalent  to  intimation.  A  verbal  promise  by  the 
debtor  to  pay  is  stated  by  Mr.  Erskine  to  be  equivalent  to  intima- 
tion, but  there  appears  no  sufficient  authority  for  this ;  and  by  the 
case  of  the  Faculty  of  Advocates  v.  Dickson,  25th  July  1718,  it  was 
decided  that  a  communing  does  not  supply  the  want  of  intima- 
tion. 

The  first  class  of  acts,  which  are  reckoned  equivalent  to  notarial 
intimation,  are  those  of  a  judicial  character — as,  for  instance,  the 
institution  of  an  action,  in  which  the  assignation  is  founded  upon  ; 
or  the  production  of  it  in  a  process  to  which  the  debtor  is  a  party. 
It  was  so  found,  where  the  deed  was  produced  in  a  multiplepoinding ; 
DougaUy.  Gordon,  l7th  November  1796.  A  charge  of  homing,  in 
which  the  assignation  is  founded  on,  is  an  equipollent  of  a  similar 
character.  But,  in  the  case  of  Westraw  v.  Williamson,  14th  March 
1626,  an  execution  of  inhibition  was  held  not  to  amount  to  intima- 
tion, *'  the  said  inhibition  not  being  specifice  execute."  The  debtor's 
written  engagement  to  pay  to  the  assignee  is  equivalent  to  intima- 
tion ;  M^OiU  V.  Hutchison,  22d  January  1630.  In  the  case  of  the 
Earl  of  Selkirk  v.  Oray,  22d  July  1708,  it  was  held  in  the  Court  of 
Session,  that  a  holograph  letter  iVom  the  debtor  promising  payment 
was  not  equivalent  to  intimation ;  but  this  was  reversed  upon  appeal. 
The  debtor's  holograph  acknowledgment  of  intimation  is  sufficient, 
and  it  does  not  require  to  be  attested  by  witnesses  ;  Newton  and  Co. 
V.  CoUogan,  2*3d  November  1 785.  This  is  the  practical  mode  of  inti- 
mation, which  is  most  generally  observed.  It  is  opposed,  as  we  had 
already  occasion  to  notice,  to  the  general  doctrine,  that  holograph 
writings  do  not  prove  their  own  date,  and  the  decision  in  the  case  of 
Newton  and  Co,  was  pronounced  on  the  ground  of  universal  usaga 
In  Wallace  v.  Dames,  27th  May  1853,  intimation  by  letter  from  the 
assignee's  agent  to  the  debtor,  with  an  answer  returned  by  the 
debtor's  agent,  was  held  sufficient ;  and  an  opinion  was  indicated  on 
the  Bench,  that  without  the  answer  the  letter  of  intimation,  if  found 
in  the  debtor's  hands,  would  have  been  sufficient,  and  that  it  is  not 
necessary  that  the  debtor  should  expressly  acknowledge  himself  to 
be  debtor.  Payment  of  interest  of  the  debt  to  the  assignee  is  also 
equivalent  to  intimation.  This  was  one  of  the  points  in  the  case  of 
The  Earl  of  Aberdeen  v.  Merchistons  Creditors,  30th  July  1729, 
in  which  the  Lords  held  the  circumstances  not  equivalent  to  in- 
timation, but  the  judgment  was  reversed  on  appeal,  Earl  of  Aber- 
deen V.  Earl  of  March,  9th  April  1730.  This  case  also  settles,  that 
notice  to  a  factor  and  a  memorandum,  made  by  him  in  the  books  of 
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his  principal,  that  the  debt  is  conveyed  to  the  assignee,  is  sufficient      ^^^  ^^^ 
intimation.  Chaptbb  II. 

Intimation  may  be  proved  r^ua  ipsis  et  factis,  as  by  the  attend-  (4.)  Ihtimatiosi 
ance  of  the  assignee  at  a  meeting  of  proprietors,  and  acting  and  f"^^^!!^ 
voting  as  in  right  of  the  cedent  by  virtue  of  the  assignation.     In 
such  a  case,  the  terms  of  the  minutes  of  meeting  not  being  suffi- 
ciently explicit,  the  party  was  allowed  a  proof  by  parole,  that  his 
assignation  was  produced  and  read  at  the  meeting ;  Hill  v.  Lindsay,  lo  D.  7S. 
12th  November  1847. 

There  are  various  assignations,  which,  from  their  legal  character  Lmal  aho 
or  the  circumstances  of  the  parties,  or  from  both  of  these  elements  I'J^^JL^.l"*^ 

....  .  HATIOM  EB- 

combined,  do  not  require  intimation — assignations,  for  instance,  which  quibb  ho  imti- 
the  law  makes  by  its  own  strength,  as  an  adjudication,  which  operates  '*^"^''- 
as  a  transfer  of  rents  even  without  infeftment.    An  adjudication  was, 
therefore,  preferred  to  an  arrestment ;   Lord  Justice-Clerk  Home  M.  2766. 
V.  Fairholm,  23d  February  1671.     Marriage  also,  which  implies  an 
assignation  of  the  wife's  moveables,  requires  no  intimation.     But 
these  assignations,  although  they  complete  the  right  of  the  adjudger 
and  husband,  do  not  necessarily  interpel  the  debtor,  and,  if  he  shall 
pay  in  ignorance,  he  will  not  be  liable  in  second  payment.     An 
assignation  by  a  woman  before  marriage  is  preferable,  although  not 
intimated,  to  the  husband's  right  created  by  the  marriage,  because 
the  previous  assignation  is  an  obligation  or  debt  of  the  wife,  which 
the  husband  is  liable  to  make  good ;   Robertson  v.  Lord  Hcdker-  M.  5776. 
toun,  6th  December  1673  ;  TUl  v.  Jamesons,  27th  July  1763.     The  M.  2858. 
most    frequent  and  familiar  example    of  judicial    assignation    is 
that  effected  by  sequestration  under  the  bankrupt  statutes,  which, 
by  the  force  of  the  enactment  already  cited,  effects  an  immediate 
transfer  of  the  bankrupt's   property.     No  personal  intimation  of 
this  assignment  to  the  debtors  of  the  bankrupt  is  required.      Of 
this  there  is  a  striking  example  in  Adam  v.  Macrobbie,  17th  Ja-7D.  276. 
nuary  1845,  where  a  sum  of  money  lying  in  bank  in  the  bank- 
rupt's   name,   and  which    never   came   into   the   trustee's   hands, 
was   held   nevertheless  to  have  been  transferred  to  him  by  the 
sequestration,  and  not   to  be  liable  to  arrestment  by  the  bank- 
rupt's subsequent  creditors.     The  same  is  the  rule  with  respect 
to  an  English  commission  of  bankrupt,  which,  like  marriage,  passes 
personal  property  all  the  world  over  without  intimation ;  Selkrig  2  Dow>8  App. 
V.  Davies,  23d  March  1814.      But  an  English  deed  of  assignment  ^^^- 
pleaded  upon  in  Scotland  requires  intimation  ;*  Carrick  v.  Dickie's  1  s.  485. 
Assignees,  30th  May  1822. 

*  A  porraer  obtained  interim  decree  of  payment  in  an  action,  upon  the  dependence  of 
wliich  she  had  nsed  arrestmeuta.  She  then  raised  a  furthcoming,  which  was  defended  bj 
the  same  parties,  who  had  defended  the  previous  action.  They  maintained  that  the  funds 
in  question  had  been  specially  assigned  to  them  in  trust  for  creditors  by  an  EInglish  credi- 
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Pabt  II.  Personal  intimation  is  unnecessary  in  deeds  perfected  by  rcgistra- 

Chaptbk  II.  ^^^^  ^^^  publication — as,  for  instance,  the  assignation  of  a  right  of 
IiniMATioif  reversion ;  Beggy.  Begg,  5th  December  1665.*  It  is  scarcely  neces- 
uHSEOBflSABT  g^ij,  howevcr,  to  remark,  that  the  recording  of  an  assignation,  or  other 
RBoisTEiiED  dcod  rclatiug  to  a  personal  right,  cannot  in  any  respect  supply  the 
FOR  puBuoA-  place  of  intimation,  because  the  roisters,  appropriated  to  such  deeds, 
M.  6304  ^^^  ^^^  ^^^  purposes  of  preservation  and  diligence,  and  even,  if  they  were 

recorded  in  a  register  devoted  to  the  purpose  of  publication,  that 

could  have  no  eflFect,  since  the  lieges  are  bound  to  look  there  only  for 

Ihtimatioh       the  deeds  proper  to  that  register  in  terms  of  the  statute.     Intima- 

WHBBB  DBBios  ^^^^  ^^  unueccssary,  when  the  debtor  is  himself  a  party  to  the  deed 

▲  PABTTTo       containiniT  the  asaifiniation ;  Charteris  v.  Sinclair.  27th  November 

THB  DEED.  ^  c?  *  * 

M.  2S76.  l^O? ;  TwrrJbuU  v.  Stewart  and  Inglia,  12th  June  1751;  Paulv. 

M.  868.  Boyd's  Trustee,  22d  May  1835.     The  doctrine  is  contained  in  the 

18  S.  818.        note  of  Lord  Corehouse,  Ordinary,  in  the  last  case. 

Effect  of  completed  Assignation. — When  an  assignation  is  duly 

intimated,  the  immediate  effect  is  to  divest  the  cedent  and  transfer 

his  rights  to  the  assignee.     In  order  to  this  result,  it  is  of  course 

KioHTABsioHBD  uecossary  that  the  cedent  have  truly  a  right  to  transfer,  and  that  the 

iLOTTMSLPABLB  "g^^  ^^  ^*8  bo  of  such  a  nature,  that  it  may  be  transmitted  by 

oFTHAHBMiB-     assiguatiou,  since  no  legal  instruments,  however  regular  in  their  form 

and  completion,  will  transfer  a  right  which  either  does  not  exist,  or 
which  is  incapable  of  transmission  by  the  particular  instrument 
employed.    Therefore  an  assignation  of  a  legacy,  executed  and  inti- 

tor-deed,  before  the  date  of  the  partue/s  arrestments ;  and  that  such  creditor-deed  operated, 
by  the  Law  of  Bngland,  a  complete  transference  of  the  debtor's  funds  to  the  exclusion  of 
subsequent  proceedings  by  individual  creditors.  The  Court  held,  that  the  defences  were 
incompetent-^that,  even  if  they  had  been  competent,  the  question,  whether  the  English 
creditoiMleed  excluded  the  arrestments,  related  to  a  competition  of  diligence  for  attaching  a 
fond  in  Scotland,  and  fell  to  be  determined  by  the  Law  of  Scotland,  which  requires  intimation 
of  the  assignation — and  that  no  intimation,  or  equipollent  to  intimation,  of  the  creditor-deed 

17  D.  1053.        ^*d  been  proved ;  Donaldson  v.  Ord,  6th  July  1855.    In  the  previous  case  of  Wallace  v. 
15  D  688.  Domes,  27th  May  1853,  the  same  question  had  arisen.    There,  a  deed  of  assignment  was 

executed  by  a  party  residing  in  England,  in  favour  of  English  creditors,  of  sums  due  to  him 
in  Scotland.  The  Lord  Ordinary  (Buthbbfubd)  expressed  a  strong  opinion,  that  the  deed 
did  not  require  to  be  followed  by  intimation,  to  enable  it  to  compete  with  arrestments  used 
subsequently  in  Scotland.    But  the  Court  found  it  unnecessary  to  decide  the  point. 

*  Under  articles  of  roup  A  feued  lands  from  the  expoeer,  who  granted  a  charter  in  his 
favour.  B,  having  subsequently  acquired  the  lands,  executed  over  tiiem  a  bond  and  disposi- 
tion in  security,  which  was  recorded  in  the  register  of  sasines,  in  terms  of  10  &  11  Vict  c 
50,  $  1.  B  having  become  bankrupt,  his  trustee  discovered  that  no  valid  feudal  title  to  the 
lands  had  ever  been  constituted,  and  he,  accordingly,  sued  the  superior  to  grant  a  charter  in 
his  favour  as  trustee.  The  holder  of  the  bond  and  disposition  in  security  appeared,  and 
claimed  a  preferable  right.  It  was  held,  that  under  the  articles  of  roup  and  charter  the 
bankrupt  had  a  personal  right  to  the  lands — that  the  personal  right  was  carried  by  the 
assignation  to  writa  in  the  bond  and  disposition  in  security — ^that  the  registration  of  this 
bond  was  equivalent  to  intimation  of  that  conveyance  of  the  personal  right — and,  therefore, 
that  the  trustee  could  only  obtain  a  charter  under  burden  of  the  bondholder's  pre&raUe 

18  D.  47.  right ;  Edmond  v.  Magistrates  of  Aberdeen,  16th  November  1855. 
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mated  to  the  intended  executor  before  the  death  of  the  testator,  was      Past  II. 
held  to  be  inept,  for  there  was  no  debt,  the  legacy  being  revocable  at   chapter  II. 
the  testator's  pleasure,  and  there  was  no  debtor  to  whom  intimation 
could  be  made,  the  testator  not  being  a  debtor,  nor  could  the  execu- 
tor hold  that  character,  until  his  appointment  became  effectual  by 
the  death  of  the   testator;  Bedwells  v.  Tod,   2d  December  1819.  F.C. 
Again,  if  the  cedent's  right  be  undoubted,  that  will  not  avail,  unless 
it  be  of  a  kind  transmissible  by  assignation.     Thus  alimentary  rights 
cannot  be  assigned,  for  the  transference  of  them  is  inconsistent  with 
the  fundamental  condition  of  the  grant,  viz.,  the  application  of  the 
fund  to  the  grantee's  personal  support     Tliis  principle  was  applied 
in  Mackenzie  y.  Morrisony  19th  May  1791,  where  an  assignment  of  M.  10413. 
the  annuity,  payable  to  the  widow  of  a  minister  under  the  Act  17 
Geo.  II.  cap.  11,  was  found  invalid.     There  are  numerous  cases  to  the 
same  effect  under  the  head  Personal  and  Transmissiblb,  in  the 
Dictionary.     The  exception  to  the  rule  is  in  consonance  with  its 
principle,  viz.,  that  alimentary  funds  may  be  assigned  for  alimentary 
debts.    This  is  illustrated  by  Waddell  v.  Waddell,  26th  November  15  8. 161. 
1836.    Rights,  enjoyed  by  virtue  of  a  delectus  personcB,  are  intrans-  Biohtb  enjot< 
missible — as  an  office,  or  an  agricultural  lease ;  and  other  rights  fall-  ^  o^foikR, 
ing  under  this  head  will  be  found  specified  in  Erskine's  Institutea  and  hsritabub 
Assignation. is  not  a  hahilis  modus  of  transferring  heritable  property,  ^"IIJiiGHA- 
or  debts  heritably  secured ;  and  so  a  posterior  adjudger  of  an  herita-  ^^^ 
ble  debt  was  preferred  to  an  assignee ;  Anstruther  v.  Black,  27th  M.  829. 
July  1626.     But,  although  a  proper  heritable  right  is  not  transmis- 
sible by  assignation,  the  proprietor's   right  to  exact  the  rents  of 
tenants  in  possession  may  be  assigned,  and  an  intimated  assignation 
of  rents  to  become  due  at  future  terms  was  held  effectual  in  Flower'  13  S.  615. 
dew  V.  Biichan,  5th  March  1835.     A  distinction  was  pointed  out  in 
Lord  Jbpfesy's  interlocutor  between  arrestment,  which  attaches  only 
what  is  past  due,  and  assignation,  by  which  both  debts  already  due, 
and  future  and  contingent  debts,  may  be  conveyed. 

When  the  right  of  the  cedent  is  undoubted,  and  is  transmissible  by  EFFEc?r  of 
assignation,  then  an  assignation  of  it,  duly  intimated,  not  only  divests  ^^ilrroH. 
the  cedent,  and  clothes  the  assignee  with  the  right,  and  the  grounds 
of  it,  as  specified  in  the  conveyance,  but  it  vests  him  also  with  dili- 
gence done  by  the  cedent,  and  with  every  right  corroborative  of  that 
expressed,  although  such  corroborative  rights  be  not  mentioned  in  the 
deed.  Thus,  where  a  party,  having  right  by  assignation  to  two  bonds, 
sued  the  son  of  the  debtor,  who  was  liable  not  as  representing  his 
father,  but  as  having  granted  a  bond  of  corroboration  to  the  pursuer's 
cedent,  which  bond  of  corroboration,  however,  was  not  mentioned  in 
the  assignment,  the  son  pleaded  that  the  assignee  had  no  title  to  sue 
him,  because  he  had  obtained  no  right  to  the  bond  of  corroboration, 
the  assignation  not  containing  even  the  ordinary  words  of  style,  "with 
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Part  IL      "  all  that  hath  followed,  or  may  follow  thereupon/'     But  the  corro- 

Chapter  IX    ^^^*^*"^®  right  was  held  to  pass  by  implication,  through  the  force  of  the 

2Br.Snpp.  197.  assignation  of  the  debt  itself;  Cultie  v.  Earl  of  Airly,  3d  February 

1676.     Upon  the  same  principle  the  assignation  of  a  bond  under  sus- 
pension was  held  to  carry  right  to  the  bond  of  caution  in  the  suspen- 
2  S.  288.  sion  ;  Lyell  v.  Ghrydie,  11th  March  1823. 

Effect  of  An  assignation  gives  the  assignee  right  to  do  diligence,  and  to 

i;2^H™oH,     pursue  action,  in  his  own  name.     Formerly  this  right  was  held  to  be 
coni*,  precluded,  if  the  cedent  died  before  intimation,  because,  the  convey- 

ance being  incomplete,  the  fund  was  held  to  be  in  bonis  of  the  cedent, 
and  it  was  necessary  for  the  assignee,  therefore,  to  get  confirmation 
of  the  debt  from  the  Ecclesiastical  Court.     This  difficulty  was  re- 
1690,  c.  26.       moved  by  the  Act  of  William  and  Mary,  1690,  cap.  26,  which  declared, 
that  assignations  made  by  a  deceased  person,  though  not  intimated 
in  his  lifetime,  should  be  good  titles  to  possess  and  pursue  or  defend, 
''  albeit  the  suras  of  money  or  goods  therein  contained  be  not  con- 
"  firmed."    The  eflFect  of  this  enactment  is  distinctly  exhibited  in  the 
1693,  c.  15.      case  of  Lyell,  last  quoted.    The  subsequent  Act,  1 693,  cap.  15,  as  we 
have  already  seen  in  examining  the  registration  clause,  enabled  the 
holder  of  an  assignation,  though  not  intimated,  to  register  it  for  exe- 
cution after  the  death  of  the  granter.  By  this  Act  also,  the  assignee  of 
a  right  in  a  depending  process  is  entitled,  on  production  of  his  assig- 
nation after  the  cedent's  death,  to  insist  in  the  cause  without  requiring 
DiuoBHcs  MAT  au  actiou  and  decree  of  transference  as  formerly.    A  completed  assig- 
■rrms^cE-   ^^^^^0^  empowers  the  assignee  to  proceed  with  diligence  either  in  the 
DBirr  QB  A8-      cedent's  name,  if  the  cedent  be  alive,  or  in  his  own  ;  Orier  v.  Maon- 
M*828  ^"^^^  ^^^^  November  1621.     But,  if  diligence  is  once  begun  in  the 

cedent's  name,  the  subsequent  steps  cannot  proceed  in  name  of  the 
assignee  without  judicial  authority,  for  a  messenger-at-arms  is  no 
judge  of  the  validity  or  effect  of  a  deed — his  powers  are  limited  to  the 
terms  of  the  warrant  put  into  his  hand,  and  he  cannot,  therefore, 
M.  834.  change  the  instance  without  a  new  warrant     In  Stewart  v.  Hay,  1 1  th 

June  1745,  the  Court  remitted  to  the  Keeper  and  Writers  to  the  Sig- 
net, who  reported  that,  in  all  cases  of  executors  and  assignees,  it  was 
the  practice  to  raise  new  diligence,  and  the  Court  decided  accordingly, 
that  an  arrestment  used  by  an  assignee  in  his  own  name  without 
obtaining  new  diligence,  was  inept.  Upon  the  same  ground,  a  poind- 
F.C.  »>^g  w«^8  suspended;  Kyle  v.  Tliornson,  12th  June  1813.     But  the 

competency  of  diligence  by  caption  in  the  assignee's  name,  where 
M.  8137.  the  charge  has  been  at  the  instance  of  the  cedent,  is  shewn  by  Young 

V.  Buchanan,  24th  January  1 799.  In  practice,  it  is  prudent  for  the 
cedent  not  to  allow  diligence  or  action  to  be  sued  in  his  name,  as  he 
will  be  responsible  for  damages  and  expenses  that  may  result  This 
is  the  rule  followed  by  banks.  If  the  debt  be  sued  on  at  the  cedent  s 
instance,  the  debtor  is  entitled  to  refer  to  the  cedent's  oath,  which 
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Will  affect  the  assignee;  and  generally  the  debt  may  be  disproved  by      Part  II. 
the  cedent's  oath  before  intimation,  but  not  afterwards ;  Pitfoddela    chapteb  II. 
V.  Laird  of  Olenkindy,  15th  February  1662  ;  Fraser  v.  Fraser,  12th  M.  12464. 
February  1 678.     Even  after  intimation,  however,  the  debtor  can  have  ^'  ®^^* 
access  to  the  oath  of  the  cedent,  if  he  can  prove  by  reference  to  the  Rbfbhbvob  to 
assiimee's  oath  or  otherwise,  that  the  assignation  has  not  been  crranted  ^^"^^  ®' 

CBDBHT 

for  an  onerous  causa     Generally,  whenever  the  debtor  can  shew  that 

the  assignee  holds  the  debt  not  on  his  own  account,  but  in  trust  for 

another  party,  the  debtor  will  have  the  benefit  of  whatever  objections 

he  can  state  to  diligence  at  the  instance  of  the  party  who  has  the 

true  interest  in  the  assignment.     In  Knox  v.  Martin,  12th  February  12  D.  710. 

1850,  the  consideration  for  the  assignation  having  been  truly  paid  by 

one  not  entitled  to  charge  the  debtor,  the  nominal  assignee  was  held 

not  entitled  to  charge  him.     This  judgment  bears  also,  that,  where  an 

assignation  is  ex  fade  absolute,  it  can  be  proved  to  be  in  trust  only 

by  the  writ  or  oath  of  the  grantee.     The  proof  here  consisted  of  books 

kept  under  the  eye  of  the  assignee,  which  were  held  to  be  his  writ 

In  considering  the  effect  of  a  completed  assignation,  it  is  necessary  Effect  of  com- 
to  attend  to  the  cases  in  which  the  cedent,  althoudi  vested  in  the  "^'"^  ^^^^ 
property  conveyed,  and  ex  facie  absolute  owner,  is  in  reality  a  holder  Assiaim  m  a 
merely  for  the  benefit  of  others,  whose  right  does  not  appear  upon  iJ^J^^ 

the  face  of  the  title.  The  ordinary  rule,  aasigmitua  utitur  jwre  auctoria,        

was  long  held  to  settle,  that  the  assignee  could  have  no  right  or  inte-  ^/J^J^JJ 
rest  of  any  description  in  the  thing  assigned,  which  the  cedent  him-  auctont. 
self  did  not  possess.  A  very  important  distinction,  however,  was 
taken  by  the  House  of  Lords  in  the  ruling  case  of  Redfearn  v.  Fer- 1  Dow*8  App. 
rier,  26th  May  1813.  Here  a  share  in  a  company  was  held  by  an  ^'  ^' 
individual,  who,  although  he  appeared  to  be  the  sole  owner,  was  in 
reality  a  trustee  merely  for  others,  with  whose  funds  the  share  had 
been  purchased.  The  right  of  these  others,  however,  did  not  appear 
in  the  company's  books.  The  ostensible  owner  granted  an  assignation 
of  the  share  in  security  of  money  lent  to  him  individually,  substituting 
the  assignee  in  security  in  his  full  right  and  place,  with  power  to  sell 
This  assignation  was  intimated,  and  a  competition  having  arisen  be- 
tween the  assignee  and  those  who  were  the  true  owners  under  the 
latent  arrangement,  the  Court  of  Session  gave  effect  to  the  rule 
assignatus  utitur  jure  auctoris,  and  preferred  the  latent  owners.  The 
House  of  Lords,  however,  took  a  different  view,  and  the  opinions  of 
Lord  Redesdale  and  Lord  Eldon  are  very  instructive.  The  former 
shews,  by  an  examination  of  the  dicta  of  the  Institutional  Writers, 
that  the  maxim  applies  only  to  questions  between  the  debtor  and  the 
assignee,  and  is  not  applicable  to  questions  arising  between  two  parties, 
both  claiming  under  the  right  of  the  cedent — that  the  party  claiming 
upon  the  latent  right  was  entitled  only  to  compel  an  assignment, 
while  the  assignee  had  actually  obtained  and  intimated  such  a  con- 
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Part  II.  yeyance.  His  Lordship,  therefore,  held  it  absurd  to  say,  that  the 
Chapter  II.  ^g^^  ^^  *  latent  trust  should  be  preferred  to  an  intimated  assign- 
ment. The  Lord  Chancellor  took  the  same  view,  and  remarked : — 
''  If  latent  equities  were  suffered  to  prevail  against  assignations,  the 
effect  would  be  that  nothing  could  ever  be  assigned ;  for,  as  long  as 
their  Scotch  neighbours  retained  any  part  of  their  characteristic 
shrewdness,  they  would  never  take  an  assignment,  if  they  were 
**  aware  that,  by  means  of  latent  equities,  such  assignments  might 
"  give  them  nothing."    This  important  doctrine  received  effect  in 

10  S.  817.        the  subsequent  cases  of  Atkuood  v.  Kinnear  <k  Sons,  11th  July  1832  ; 

2  D.  1348.        and  Bums  v.  Laurie's  Trustees,  7th  July  1840  ;  and  it  will  be  well 

for  the  young  Conveyancer  to  fix  in  his  mind  the  principle  which 
they  establish,  there  being  frequent  occasion  in  practical  business  to 
refer  to  it.  On  the  other  hand,  parties  dealing  with  the  latent  owner, 
who  has  the  beneficial  interest,  are  subject  to  his  obligations  to  the 
ostensible  owner,  in  whom  the  title  stands.  So,  where  a  bank 
took  in  pledge  from  A.,  the  real  owner,  shares  registered  in  the 
name  of  B.,  and  B.  was  afterwards  called  on  to  pay  instalments,  the 
bank  was  held  bound  either  to  relieve  B.  or  to  give  up  the  shares, 

14  D.  566.  that  he  might  sell  and  relieve  himself;  Barron  y.  National  Bank, 
28th  February  1852.  The  rule,  however,  that  a  latent 'trust  cannot 
compete  with  an  intimated  assignation,  is  limited  to  the  case  of  spe- 
cial assignees,  and  is  not  available  to  creditors  claiming  under  the 
general  assignation  effected  by  a  sequestration.  They  take  the  pro- 
perty as  it  stood  in  their  debtor,  and,  as  they  have  no  special  assign- 
ment of  the  fund,  the  latent  trust  prevails  over  the  general  assignment, 
because  the  party  entitled  to  plead  it  has  in  a  manner  a  jtis  in  rem, 

1  S.  501.  This  is  settled  by  the  cases  of  Dingwall  v.  M'Combie,  6th  June  1822  ; 

2  a  675.  Gordon  v.  Cl^eyne,  6th  February  1824. 

Variety  in  the  form  of  the  assignation, — We  have  thus  fully  re- 
viewed the  terms  and  effect  of  the  completed  assignation.    The  prin- 
ciples which  have  been  evolved  in  the  course  of  the  inquiry  apply 
generally  to  all  assignations,  whatever  may  be  the  subject-matter  con- 
veyed.   There  are  cases,  however,  in  which  the  peculiar  nature  of  the 
thing  assigned  occasions  a  variety  in  form  and  even  in  principle,  and 
to  these  we  shall  now  shortly  advert. 
Trahsferemce      (1.)  It  was  formerly  held,  that  an  open  account  might  be  trans- 
^^m.  ^^      ferred  by  an  order  to  pay  endorsed  upon  it,  and  that  such  order  did 
not  require  a  stamp,  not  being  included  in  the  descriptions  contained 
F.  C.  in  the  acts ;  Lwwrie  v.  Ogilvy,  6th  February  1810.    The  authority  of 

this  case,  however,  in  so  far  as  it  was  supposed  to  give  to  such  an 
order  the  effect  of  a  transference  or  assignation,  is  affected  by  a  recent 
judgment,  which  narrows  the  exemption  from  stamp  duty  to  the  case 
of  a  mandate  upon  the  account  to  recover  for  the  mandant ;  and 
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settles  that  an  order  upon  an  account  in  these  terms : — "  Pay  the     P^bt  li. 
'*  above  sum  of  £         to  A.  BJ'  is  a  bill,  and  requires  a  stamp ;   chapteu  II. 
Sutherland  v.  Munro,  13th  November  1847  ;  and  see  cases  there  re-  lo  d.  87. 
ferred  to.* 

(2.)  Policies  of  insurance  are  frequent  subjects  of  assignment,  and  Trahsfbrehcb 

1  J        ..1  l_        J*  X  J  r  •  X       J  •!.•  OF  POUCIBS  OP 

maybe  conveyed  either  by  direct  words  of  assignment,  descnbing  isguRANCB. 
them  by  date,  number,  and  amount,  or,  in  addition  to  these  particu- 
lars, the  assignment  may  proceed  upon  a  narrative  of  the  terms  of  the 
policy.  In  the  case  of  The  United  Kingdom  Life  Assurance  Com- 16  S.  1277. 
pany,  7th  July  1838,  it  was  decided,  that  the  right  to  a  policy  is  not 
transferred  by  mere  delivery.  In  the  words  of  one  of  the  Judges : — 
"  So  important  a  right  as  that  of  a  policy  of  life  assurance  is  not 
"  effectually  transmitted  from  one  party  to  another  by  merely  pass- 
"  ing  the  corpus  of  the  policy  from  one  hand  to  another  without  any  ^ 

''  assignation  or  intimation  being  executed."    If  bonus  additions  have 
already  accrued,  or  may  be  expected  to  accrue,  the  assignment  should 
bear  explicitly,  whether  such  additions  are  conveyed  along  with  the 
sum  in  the  policy  or  are  not.     An  assignment  may  be  made  of  the 
bonus  additions  alone,  or  of  part  of  them,  and  such  conveyances  are 
met  with  in  the  valuable  policies  of  the  old  companies.    The  assigna- 
tion is  completed  by  intimation  at  the  office  of  the  insurance  com- 
pany, and  practically,  as  has  already  been  stated,  there  is  no  difficulty 
in  effecting  the  intimation,  which  is  voluntarily  received  and  acknow- 
ledged by  the  Scotch  offices.    The  English  offices  decline  to  grant 
acknowledgments  of  intimation,  but  the  purpose  of  it  is  effected  by 
leaving  a  notice  of  the  transference  at  the  office,  and  preserving  a 
certificate  of  the  fact.     The  necessity  of  intimation  is  shewn  by 
Strachan  v.  M^Dougaly  19th  June  1835,  where  an  assignation  along  id  S.  954. 
with  which  the  policy  was  delivered,  was  defeated,  because  not  inti- 
mated, by  the  diligence  of  a  creditor  of  the  cedent.    In  the  assign- 
ment of  policies  the  great  point  of  caution  is  to  ascertain,  that  the 
insurance  has  been  well  effected,  since  it  is  voidable,  if  the  represent- 
ations as  to  the  party's  health  shall  prove  to  be  falsa    Another  point 
of  anxiety  in  dealing  with  such  instruments  is  not  so  much  felt  now 
as  formerly,  viz.  the  fact,  whether  the  insurance  was  made  by  a  party 
having  an  insurable  interest    This  is  no  doubt  required  in  express 
terms  by  the  first  section  of  the  Act  14  Qeo.  UI.  cap.  48,  and  in  strict 
law  the  policy  becomes  ineffectual  in  the  event  of  the  interest  ceasing. 
Thus  a  creditor  of  William  Pitt  having  effected  an  insurance  on  his 
life  for  ^00,  and  having  after  Mr.  Pitt's  death  received  payment 
from  his  executors,  it  was  held  that  he  could  not  recover  against  the 
office.    The  insurance  companies,  however,  have  not  found  it  for  their 

*  Where  a  sum  is  introsted  to  a  party  for  a  special  purpose,  a  letter,  directing  him  to  pay 
over  the  money  in  furtherance  of  that  purpose,  and  held  as  intimated  by  the  trustee,  does  not 
reqvtre  any  stamp ;  Brierljf  ▼.  MachiniMhf  1st  June  1843.  5  D.  1100. 
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Part  II.      interest  rigidly  to  apply  this  rule,  and  they  generally  pay  without  in- 
Chapter  IL    V^^U'    With  a  view  to  these  points,  and  to  confidence  in  the  trans- 
action generally,  it  is  obviously  of  the  highest  importance,  that  the 
assignee  should  have  confidence  in  the  trustworthy  character  of  the 
parties  with  whom  he  deals  ;  otherwise,  he  may  be  exposed  to  great 
embarrassment  and  difficulty  in  making  good  the  claim.     Thus,  he 
must  have  reasonable  certainty  that  the  necessary  certificate  of  death 
will  be  attainable  when  that  event  shall  occur ;  otherwise,  he  may 
not  be  able  to  recover  payment,  but,  on  the  contrary,  be  forced  to 
continue  disbursements  for  premiums  as  a  measure  of  precaution  to 
prevent  the  lapse  of  the  policy. 
AflsioHMKHTBOF      (3.)  From  the  observations  formerly  made  in  treating  generally  of 
BALARiRs  OP      objoctions  to  deeds  arising  from  their  subject-matter,  it  is  evident 
that  the  assignation  of  the  salary  of  an  office  is,  in  some  instances, 
absolutely  incompetent,  and  it  must  be  regarded,  under  any  circum- 
stances, as  an  undesirable  species  of  security. 
AssiaKMERT  OF      (4.)  A  patout  right  may  be  assigned,  but  this  must  be  done  with 
PATEHT  RIGHTS.  ^  ^^q  rcgard  to  the  conditions  of  the  right,  which  always  provide 
that  the  patent  shall  be  void,  if  transferred  to  more  than  five  persons. 
There  does  not  appear  to  be  any  mode  of  intimating  the  assignment 
of  a  patent,  and  the  assignee  must,  therefore,  confide  in  a  lai^e  mea- 
sure in  the  trustworthiness  and  credit  of  the  patentee.    It  is  now 
10  D.969.        settled  by  The  Advocate-Oeneral  v.  Oswald,  20th  May  1848,  that  the 
right  of  a  patent  invention  is  personal  property. 

Absignmeiit  of      (^O  I^'^'^r^T  property  or  copyright  may  also  be  assigned,  and  the 

oopTRioHT.       assignment  made  effectual  by  observing  the  provisions  of  5  &  6  Vict. 

cap.  45 — an  Act  to  amend  the  law  of  copyright. 

AflBiomfBiiTOF      (6.)  The  stock  of  banks  and  of  other  mercantile  companies  is  gene- 

BAHK-OTocK.      j^| jy  ^g^Q  Essignablo  only  according  to  certain  forms  and  regulations, 

prescribed  by  the  act  or  deed  of  incorporation  or  constitution.  These 
forms  must  of  course  be  observed  But,  although  compliance  with 
them  is  indispensable  to  an  absolute  transfer,  so  as  to  constitute  the 
assignee  validly  and  effectually  a  partner  of  the  company  in  place  of 
the  cedent,  such  compliance  is  not  indispensable  in  order  to  create 
an  available  interest.  Thus  a  partner  of  a  railway  company,  having 
assigned  his  shares  in  security  of  a  debt,  and  the  assignation  having 
been  intimated  in  ordinary  form,  this  was  held  to  complete  the  secu- 
rity, and  a  subsequent  arrester  was  held  not  entitled  to  plead  that 
the  forms  of  transfer  prescribed  by  the  statute  incorporating  the 

5  D.  379.         company  had  not  been  observed  ;  Thomson  v.  FuUarton,  23d  December 

1842.  Peculiar  forms  of  transfer  can  be  pleaded  only  by  the  bank, 
and  where  the  essentials  of  a  transfer  and  intimation  have  been  ob- 
served, it  is  irrelevant  for  a  third  party  to  found  on  such  private 

3  S.  92.  rules  ;  Weatherly  v.  TumbuUy  3d  June  1824  ;  East  Lothian  Bank  v. 

3  8.05.  TumbuU,  3d  June  1824.    When  the  partner  of  a  private  company 
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assigns  his  share  of  the  stock,  the  proper  intimation  is,  of  course,  to      Part  II. 
the  other  partners,  or,  it  may  be,  to  a  manager  regularly  constituted  ;   chapter  II 
and,  where  there  are  only  two  partners,  it  has  been  held  unnecessary  to 
intimate  an  assignation  by  the  one  partner  to  the  other  of  his  share 
of  the  stock  ;  Russell  v.  Breadalbane,  dd  July  1827 — a  case  in  which  5  S.  891. 
the  opinion  of  the  Consulted  Judges  bears,  "  that  the  legal  form  of 
"  intimation  is  not  necessary  to  complete  an  assignation,  whereby  one 
"  of  two  partners  assigns  his  share  of  the  company  stock  to  the 
"other/'     The  decision  was  affirmed  on  appeal;   4th  April  1831.  5  Wil.&Sh. 
Here  intimation  was  made  to  the  acting  manager  and  cashier  of  the  ^P^'  ^^* 
company,  in  consequence  of  the  assignment  having  for  a  long  period 
of  time  been  latent  and  not  acted  upon.     In  practice  the  prudent 
Conveyancer  will  see  that  proper  entries  are  made  in  the  books  of  the 
company  in  such  a  case,  clearly  expressing  the  transfer,  with  the 
names  of  the  parties,  and  its  extent  and  date. 


The  Translation, — In  what  has  hitherto  been  said  of  the  trans- 
mission of  obligations,  we  have  considered  only  the  case  of  transfer- 
ence by  the  original  holder.  When  a  debt  is  conveyed  not  by  the 
first  creditor,  but  by  his  assignee,  to  a  third  party,  the  deed  by  which 
this  is  effected  is  called  a  translation.  The  settled  form  of  the  trans- 
lation is  not  founded  upon  the  original  nature  of  the  transmission 
of  obligations  as  a  procuratory  in  rem  suam  ;  and  this  is  to  a  cer- 
tain extent  explained  by  the  nature  of  the  case.  It  was  quite  com- 
petent for  the  creditor  in  an  obligation  to  appoint  an  attorney  to 
recover  and  receive  it,  but  it  was  inconsistent  with  the  nature  of 
mandate  that  the  attorney  should  delegate  his  office  to  another. 
Therefore,  the  assignee  being,  according  to  the  original  theory  of  his 
right,  a  procurator  merely  in  the  eye  of  the  law  had  no  power  to 
nominate  an  attorney.  Hence  the  translation  assumed  the  form  of  a 
direct  conveyance  ;  and,  while  the  assignation  contains  in  its  terms, 
as  we  have  seen,  unequivocal  evidence  of  its  primary  purpose  to  effect 
a  transference  of  an  intransmissible  right  under  the  colour  of  a  mere 
power  of  attorney,  the  translation  marks  an  epoch  when  such  a  covert 
mode  of  transference  was  found  to  be  inapplicable,  and  exhibits  a 
direct  conveyance  resorted  to  under  the  pressure  of  a  legal  necessity — 
thus  doing  in  express  terms  what  the  assignation  also  does  in  effect, 
although  it  only  expresses  it  by  circumlocutions  and  implications 
superinduced  upon  its  original  phraseology  of  delegation.  These  re- 
marks are  illustrated  by  the  style  of  the  translation  of  a  bond  con- 
tained in  the  Collection  of  the  Juridical  Society.  It  narrates  the  ii.  354,  sa  edit. 
bond  and  assignation,  the  terms  of  the  bond  being  articulately  and 
distinctly  set  forth.  This  is  necessary  to  perspicuity,  because  this 
narrative  is  the  index  and  measure  of  what  is  afterwards  transmitted 
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Pabt  II. 

Chapteb  II. 

The  transla- 
tion, cont*. 


in  the  conveying  clause.  After  the  cause  of  granting,  the  deed  pro- 
ceeds : — "  Therefore  I  have  transferred  and  made  over,  as  I  do  hereby 
"  transfer,  convey,  and  make  over  to  and  in  favour  of  the  said  A.,  Sc, 
"  the  foresaid  sums,  ice!*  This  clause  forms  the  chief  or  only  distinc- 
tion between  the  translation  and  the  assignation  in  its  primary  form ; 
and  it  is  unnecessary  to  recapitulate  the  other  clauses,  which  with  the 
remarks  relating  to  them  are  all  equally  applicable  here.  Tho 
grounds  of  debt  must  be  delivered  according  to  enumeration  in  the 
body  of  the  deed  or  in  an  inventory.  The  translation  is  completed, 
like  the  assignation,  by  intimation.  If  the  assignation  has  not  been 
intimated,  the  grantee  of  the  translation  must,  for  his  own  security, 
intimate  it  also,  for  which  purpose  it  is,  of  course,  essential  that  he 
produce  both  deeds,  so  as  to  certiorate  the  debtor  that  his  title  is 
derived  from  the  original  creditor.  The  transference  of  a  debt  by  the 
holder  of  a  translation  to  another  party,  and  all  subsequent  transfer- 
ences, are  called  conveyances  or  transmissions.  In  every  essential 
particular  their  form  and  mode  of  completion  are  the  same  as  those 
of  the  translation.  The  whole  previous  transmissions  ought  always 
to  be  set  forth  in  the  narrative,  so  as  to  deduce  the  right  of  the  new 
holder  by  an  unbroken  chain  of  connexion  from  that  of  the  original 
creditor.  When  a  debt  is  conveyed  by  an  assignee,  or  by  any  subse- 
quent transferee,  not  to  a  stranger,  but  to  a  previous  creditor  or 
cedent,  the  deed  is  called 


The  BBTROCEfl- 
8ION. 


Jar.  Styles,  ii. 
359. 


The  Retrocession — a  word,  which  means  a  yielding  or  giving  back. 
The  peculiar  words  of  style  in  this  case  are,  after  narrating  the  bond  and 
previous  transmissions  with  the  cause  of  granting — "  Therefore  I  have 
**  reponed,  restored,  and  retrocessed,  as  I  do  by  these  presents  repone, 
"  restore,  and  retrocess  the  said  A.,  <kc,,  in  and  to  his  ovm  right  and 
*'  place  of  the  foresaid  principal  sum,  <fec.,  tw  ftiUy  and  freely  in  all 
"  respects,  a^  if  the  said  assignation,  Ac,  had  never  been  granted!' 
This  writ  is,  therefore,  analogous  to  the  assignation  in  form,  in  so  far 
as  it  eflFects  its  object,  not  by  conveying  back  the  subject  of  the  trans- 
mission, but  by  re-instituting  the  cedent  in  the  place  of  creditor. 
The  retrocession  must,  of  course,  be  intimated. 
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Part  II. 

COAPTER  III. 


CHAPTER  III. 

THB  INSTBUHBNTS  BY  WHICH  OBLIQATIONS  ABE  EXTINQUISHED — THB 

DISGHARaE. 

Wb  have  now  examined  the  deeds  by  which  obligations  in  their 
more  simple  forms  are  constituted,  and  those  also  by  which  they  are 
transmitted.  We  next  proceed  to  inquire  into  the  nature  of  the  in- 
struments by  which  obligations  are  extinguished. 

But  it  is  first  to  be  observed,  that  obligations  may  fail  of  effect,  or  Conditiohs 
cease  to  operate,  by  the  non-existence  or  the  expiration  of  conditions  sjJ^^"*"^^  ^^ 
requisite  to  give  them  force.  Thus,  obligations  granted  in  contem* 
plation  of  a  marriage  cease,  if  the  marriage  does  not  take  place.  The 
obligation  under  a  bond  of  relief  is  not  incurred,  if  the  debt  is  paid, 
and  the  principal  debtor  discharged.  A  delivered  deed  also,  although 
it  imports  an  immediate  obligation,  may  be  controlled  by  circum- 
stances suspending  the  force  of  the  obligation,  as  when  the  whole 
amount  of  a  loan  is  not  paid  at  delivering  the  bond,  but  the  creditor 
gives  to  the  debtor  an  acknowledgment,  that  although  the  bond  bears 
the  amount  specified,  yet  only  a  smaller  sum  has  been  paid.  Such  a 
declaration  effectually  suspends  the  force  of  the  obligation  as  regards 
the  amount  not  paid,  until  payment  is  made,  and,  when  that  takes 
place,  clear  evidence  of  the  payment  should  be  preserved,  both  to 
counteract  the  effect  of  the  previous  declaration,  and  to  prevent  dis- 
pute in  settling  interest.  These  are  examples  of  deeds  failing  to 
attain  the  character  of  obligations  capable  of  immediate  enforcement. 
We  are  now  to  treat  of  the  extinction  of  obligations  which  have  be- 
come completely  effectual. 

Mr.  Erskine  has  explained  various  modes  by  which  obligations  may  jost.  B.  Hi. 
be  extinguished.     These  are,  (1.)  Specific  performance,  as  payment  ^^  ^• 
of  the  debt,  or  execution  of  the  act,  for  which  a  party  is  bound.     (2.)  E^^iwrroM  of 
The  creditor's  bare  consent,  or  voluntary  act,  as,  when  he  is  satisfied  Obugatiohs. 
to  discharge  the  obligation  without  receiving  performance — which  is  j,  Tvhfoku' 
called  AcceptUation.     (3.)  Compensation.     This  takes  place  when  two  ^^c- 
parties  become  mutually  debtor  and  creditor  to  each  other,  which  ^Joh. 
creates  a  concursua  debiti  et  creditL  and  the  debts  on  both  sides  cease  3-  Co^'fenua- 
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4.  NOVATIOK, 

AMD  Delboa- 

TION. 

5.  CONFUBION. 


Implied  Dis- 
charge. 


Presumed 
patmemt  of 
rents  and  of 
FAcrroR's 

ACCOUNTS. 


Inst  ill.  4, 10. 
7  S.  648. 


1  S.  39. 

2  S.  594. 


Extinction  of 
obligations 
by  written 
instrument. 


to  exist.  (4.)  Novation  and  Delegation.  Novation  is  the  discharge 
of  an  obligant  by  the  acceptance  of  a  new  obligation  from  him,  in 
such  terms  or  circumstances  as  to  liberate  him  and  his  co-obligants 
from  the  former  obligation.  Delegation  is  the  changing  of  one 
debtor  for  another,  by  which  the  obligation  by  the  original  debtor  is 
discharged.  (6.)  Confusion — which  is  the  concursus  debiti  et  crediti 
in  the  same  person,  as,  when  the  grantor  of  a  bond  obtains  right  to 
it  by  inheritance,  upon  which  it  is  extinguished,  the  same  person 
being  both  debtor  and  creditor.  There  is  another  species  of  discharge, 
eflFected  by  the  mere  operation  of  the  law,  viz.,  that  founded  upon  a 
presumption  of  payment  derived  from  the  conduct  of  the  parties.  Of 
this  one  example  is  aflForded  in  the  case  of  yearly  or  termly  payments, 
such  as  rents,  feu-duties,  interest,  &c.  Here,  if  the  debtor  has  sepa- 
rate discharges  granted  at  three  consecutive  terms,  a  presumption 
arises  that  all  payments  due  at  previous  terms  have  been  made.  This 
rule  is  stated  by  Erskine,  and  it  was  applied  in  Hunter  v.  Lord  Kin- 
naird's  TrusteeSy  5th  March  1829.  This  presumption  is  founded  upon 
the  reiterated  discharges,  and  not  upon  the  lapse  of  successive  terms  ; 
and,  therefore,  two  receipts  including  three  or  more  termly  payments 
do  not  raise  the  presumption.  This  implied  discharge  can  only  be 
elided  by  the  debtor's  writ  or  oath.  Another  case,  in  which  the  doc- 
trine of  presumed  payment  is  admitted,  is  in  a  factor's  accounts.  If 
these  are  regularly  rendered  and  acquiesced  in,  they  cannot  be  opened 
up  for  the  purpose  of  challenging  the  propriety  of  the  disbursements 
after  a  lapse  of  years ;  M' Arthur  v.  M'Arthur,  30th  May  1821.  No 
lapse  of  time  short  of  forty  years  establishes  presumption  of  payment 
of  bonds.  In  Oraham  v.  Veitch,  18th  December  1823,  action  was 
raised  upon  a  bond  on  the  last  day  of  the  thirty-ninth  year  from  its 
date  of  payment ;  and,  although  there  was  evidence  of  the  debt  having 
been  considered  by  all  parties  to  have  been  paid,  the  Court  would 
not  admit  parole  evidence  to  control  the  deed,  and  subjected  the 
granter's  representative  in  payment. 

While  it  is  proper  thus  briefly  to  notice  these  different  modes  of 
extinction,  the  part  of  the  subject  which  properly  belongs  to  this  Chair 
is  the  dissolution  of  obligations  by  written  instrument,  in  the  two  first 
cases  put  by  Mr.  Erskine,  viz.,  specific  performance,  and  the  consent 
of  the  creditor.  At  a  former  period  it  was  the  practice,  upon  per- 
formance of  an  obligation,  to  rest  satisfied  with  the  cancellation  of 
the  instrument  instructing  it.  This  is  not  to  be  relied  upon,  however, 
as  an  effectual  discharge.  In  a  bond  for  money,  the  fact  of  payment 
cannot  be  proved  by  parole  evidence,  and  there  is,  therefore,  no  avail- 
able proof  of  the  payment,  while,  although  the  bond  be  destroyed,  the 
tenor  of  it  may  be  proved  ;  and,  however  improbable  such  a  thing  may 
appear  at  the  time,  a  change  of  circumstances  may  arise,  producing 
effects  not  now  anticipated. 
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The  proper  evidence  of  the  payment  and  extinction  of  a  bond  is  a      Part  11. 
formal  writing  or  deed,  which  is  called  a  Discharge,  the  intention  chapter  ill. 
of  which  instrument  is  to  dissolve  the  tie  or  bond  created  by  the  The  Bib- 
obligation.     It  is  a  general  rule,  that  rights  constituted  by  writing  ^^^«- 
should  be  extinguished  by  writing ;  and  Mr.  Erskine  says, — "  The  Inst.  iii.  4, 9. 
*'  same  solemnities  that  are  requisite  to  a  deed  which  creates  an  obli- 
"  gation  are  necessary  in  a  written  discharge  of  it/'     This  principle 
was  applied  in  the  case  of  Orierson  v.  King,  4th  July  1781,  where  M.  17,064. 
the  discharge  of  a  legacy  of  £20  was  held  invalid,  not  being  holo- 
graph, the  writer  not  being  designed,  and  no  witnesses  being  named  or 
subscribing.     The  case  of  Campbell  v.  Montgomery^  30th  May  1822,  is  i  S.  446. 
given  in  Shaw's  Digest,  as  settling  that  a  discharge  does  not  require  Vol.  i.  p.  389. 
to  be  tested  in  terms  of  the  Statute  1681  ;  but  the  report  of  the  case 
is  too  meagre  to  shew  the  grounds  of  the  decision,  and  no  practitioner 
could  safely  admit  any  laxity  of  practice  upon  such  an  authority. 

The  discharge  is  one  of  the  simplest  of  our  deeds,  and  any  words  Clauses  of 
which  clearly  express  the  payment  and  extinction  of  an  obligation,  ^^o^ 
which  is  distinctly  referred  to,  will  make  an  eifectual  discharge.     In 
ordinary  practice  it  contains  seven  clauses,  viz. : — 

(1.)  The  narrative,  which  recites  the  obligation  to  be  discharged. 

(2.)  The  cause  of  granting. 

(3.)  The  discharging  clause. 

(4.)  The  clause  of  warrandice. 

(5.)  The  clause  of  delivery  of  writs. 

(6.)  The  consent  to  registration ;  and 

(7.)  The  testing  clause. 
These  clauses  shall  be  commented  upon  in  their  order. 

1.  The  Narrative.    The  deed  commences  with  the  name  and  desig-  Narrativb 
nation  of  the  grantor — ^that  is,  the  creditor.     If  he  is  the  original    ^"^' 
creditor,  it  is  unusual  to  have  a  discharge  separate  from  the  bond,  as  Discharge 
it  may  be  quite  short     Receipts  or  discharges  indorsed  upon  bonds  bond. 
and  other  instruments,  have  been  supposed  to  fall  under  one  of  the 
exemptions  from  stamp-duty.     The  exemption,  however,  appears  by 
its  terms  to  refer  only  to  such  receipts  by  the  obligant  in  the  deed 
for  the  consideration,  as  are  often  indorsed  upon  English  deeds ;  and 
now  that  the  penny  stamp  serves  for  the  largest  sum,  it  ought  to  bo 
used  in  all  discharges,  even  when  indorsed  upon  the  instrument  of 
debt     In  the  Juridical  Society's  Styles,  there  will  be  found  the  form  Vol.  ii.  p.  365. 
of  a  discharge  to  be  written  on  the  back  of  the  bond.     A  simple 
acknowledgment  of  payment,  and  discharge  of  the  bond  and  sums  it 
contains,  will  suffice.     Upon  the  same  page  there  is  also  given  the 
form  of  a  separate  receipt,  to  be  used,  when,  from  any  particular  cir- 
cumstance, a  separate  receipt  is  thought  necessary.     This  receipt, 
and  that  on  the  back  of  the  bond,  refer  to  each  other,  in  order  to 
exclude  the  presumption  of  double  payment    And,  whenever  a  bond 
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is  discharged  by  a  separate  deed,  it  is  useful  and  prudent  to  take 
also  an  acknowledgment  on  the  back  of  the  bond,  or  to  make  an 
indorsement  of  the  fact,  with  the  date  of  such  separate  deed.  But  if 
the  bond  has  been  recorded,  there  must  be  a  separate  discharge, 
because  the  bond  is  retained  in  the  register.  In  this  case  the  dis- 
charge should  be  recorded  also,  and  a  reference  to  the  record  of  the 
discharge  marked  on  the  margin  of  the  record  of  the  bond.  In  dis- 
charges of  inhibitions,  there  is  generally  an  express  provision  for  such 
a  marking  inserted.  When  the  discliarge  is  separate,  if  it  is  granted 
by  the  original  creditor,  it  narrates  the  bond,  and,  if  the  granter  be  a 
different  person  from  the  original  creditor,  it  sets  forth  his  title. 
Thus,  if  he  is  an  assignee,  after  narrating  the  bond,  the  deed  bears, 
that  the  granter  acquired  right  to  it  by  assignation  from  the  original 
creditor,  and  specifies  the  dates  of  the  assignation  and  intimation.  In 
like  manner,  if  there  has  been  more  than  one  transmission,  they 
should  all  be  specified,  so  as  to  connect  the  right  of  the  granter  by  an 
unbroken  chain  with  that  of  the  original  creditor.  If  the  discharge 
is  granted  by  the  executor  of  the  creditor,  he  is  described  as  executor 
nominate  or  decerned  conform  to  the  confirmed  testament,  specifying 
where  it  was  expede  and  its  date.  If  the  deed  to  be  discharged  be  a 
bond  secluding  executors,  then  the  title  of  the  heir  must  be  set  forth, 
which  will  be  his  general  service  as  heir  of  provision  to  the  creditor. 
And  so  in  other  cases — as  in  the  case  of  tutors  and  curators,  trus- 
tees, or  factors — the  particular  character,  and  the  deed  or  judicial 
act  conferring  such  character,  must  be  set  forth.  With  regard  to 
minors,  it  is  to  be  observed,  that  a  gratuitous  discharge  by  a  minor  is 
invalid ;  Lockhart  v.  Lodchart,  25th  July  1626.  And  when  a  minor 
has  no  curators,  his  debtor  cannot  be  required  to  pay  to  him,  because 
he  cannot  give  an  effectual  discharge ;  Hay  v.  Orant,  22d  February 
1749.  In  this  case  the  Court  appointed  a  curator  bonis,  with  power 
to  receive  and  discharge.  Upon  the  same  principle,  the  Court  again 
refused  to  ordain  the  debtor  of  a  minor  without  curators  to  make 
payment,  in  the  case  of  Kirkman  v.  Pym,  1st  August  1782 ;  and  in 
the  report  of  this  case,  there  will  be  found  stated  from  the  Bench 
the  distinction  between  payment  of  capital  sums  and  payment  of 
interest  and  rents,  the  latter  falling  under  the  head  of  ordinary  acts 
of  administration  necessary  for  the  minor's  support.  If  a  debt  is 
paid,  and  the  discharge  consequently  granted  by  one  who  is  after- 
wards ascertained  not  to  be  the  party  truly  entitled  to  it,  the  dis- 
charge is  not  on  that  account  necessarily  void.  Tlie  question  of  its 
validity  will  depend  upon  the  bona  fides  of  the  debtor  in  making  the 
payment,  and  whether  he  had  sufficient  probable  grounds  for  believing 
that  the  party  receiving  the  money  was  the  true  creditor.  This  doc- 
trine is  stated,  and  authorities  cited  in  support  of  it,  by  Mr.  Erskine. 
But  there  must  be  probable  grounds  for  the  belief,  and  any  appear- 
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ance  of  collusion  will  aid  in  reducing  the  discharge.     So,  in  Howes  v.      Part  U. 
Ooodlet  Campbell,  2d  December  1758,  payment  having  been  made  Chapter  III. 
to  a  party,  notwithstanding  the  reported  existence  in  America  of  an  m.  1799. 
heir-portioner  entitled  to  half  of  the  debt,  the  debtor  was  found  liable 
in  second  payment  of  that  heir's  share,  upon  his  appearance  ten  years 
afterwards.     In  making  payment  to  any  party  on  behalf  of  the  credi-  Title  to 
tor,  care  must  be  taken,  either  that  a  discharge  by  the  creditor  him-  cha^e^'^ 
self  be  obtained,  or  that  it  be  granted  by  a  party  clearly  entitled  to 
receive  the  money  and  discharge  it.     Possession  by  a  factor  of  his 
constituent's  ground  of  debt  does  not  imply  power  in  the  factor  to 
discharge  the  principal  sum,  even  though  he  has  drawn  the  interest 
with  the  approval  of  his  constituent ;  and,  in  the  absence  of  written 
authority,  nothing  but  repeated  receipt  of  principal  sums  by  a  factor, 
homologated  by  the  creditor,  will  invest  him  with  implied  authority 
to  receive  and  discharge  principal  sums ;  Duncan  v.  The  River  Clyde  13  D.6i^ 
Trustees,  24th  January  1851,  affirmed  on  appeal     In  this  case,  the 
trustees  having  paid  ^^200,  due  upon  a  promissory  note,  to  a  factor 
who  failed  to  account  therefor,  were  subjected  in  second  payment  to 
his  constituent.     It  is,  of  course,  essential,  that  the  narrative  be  dis* 
tinct,  and  the  part  of  it  which  recites  the  obligation,  ought  to  be  as 
nearly  as  possible  in  the  words  of  the  bond  or  other  deed.     If  dili- 
gence has  been  done  upon  the  deed,  that  should  be  mentioned,  and 
the  particular  steps  of  it  specified  in  the  narrative,  or  in  a  subjoined 
inventory,  as  the  diligence  must  be  discharged  as  well  as  the  debt 
and  obligation,  and  the  writs  of  diligence  delivered. 

2.  The  cause  of  granting, — This  clause  states  the  manner  in  which  Cause  ov 
the  obligation  has  been  extinguished.  It  is  not  essential  to  the  valid-  d^^'JI^b. 
ity  of  the  deed,  but  it  is  highly  expedient  that  the  mode  of  extinction 
should  be  set  forth,  in  order  not  only  to  preserve  a  clear  record,  but 
to  determine  the  extent  of  the  granter's  liability  in  warrandice,  which, 
as  we  shall  afterwards  see,  depends  upon  whether  the  consideration, 
in  respect  of  wfeich  the  discharge  is  granted,  be  onerous  or  gratuitous. 
The  clause  begins  with  the  words  "  And  now  seeing"  which  are  im- 
portant as  being  the  voces  signatce  for  introducing  the  immediate 
cause  or  consideration,  for  which  discharges  and  various  other  deeds 
are  granted.  The  narrative  clause  begins  with  the  word,  "  Consider- 
"  ing/*  and  its  various  stages  are  indicated  by  the  word  "  That,"  or 
by  the  words  "  And  whereas,"  or,  it  may  be,  "  And  further  consider- 
"  ing"  But,  when  a  party  desires  to  ascertain  the  grounds  or  consi- 
deration for  which  a  deed  has  been  granted,  he  searches  for  the 
words,  "And  now  seeing"  If  it  is  a  bond  that  is  discharged  upon 
payment,  the  clause  proceeds  to  state  that  the  debtor  has  made  pay- 
ment of  the  principal  sum,  and,  if  any  interest  is  paid  at  the  same 
time,  the  amount  of  that  is  specified,  with  the  term  from  which  it 
has  accrued  ;  and,  if  the  interest  due  at  prior  terms  has  been  formerly 
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Past  II.  paid,  that  IS  also  stated  ;  or,  instead  of  acknowledging  any  portion  of 
CuAi-i^lii.  ^^^  interest  in  the  discharge,  it  is  not  unusual  to  grant  a  separate 
Cause  op  receipt  for  the  interest,  and  to  insert  in  the  discharge  a  general  ac- 
uRAKTiNo,  knowledgment,  that  all  interest  due  upon  the  debt  has  been  paid  and 
""'  '  separately  discharged.     The  clause  concludes  with  the  usual  acknow- 

ledgment of  receipt,  renouncing  all  objections  to  the  contrary.    If  the 
discharge  is  granted,  not  upon  payment,  but  for  love  and  affection,  or 
other  gratuitous  consideration,  that  will  be  set  forth.     If  there  is 
partly  payment,  and  partly  a  voluntary  surrender  of  the  remainder 
of  the  debt,  or,  if  there  is  entire  or  partial  compensation,  or,  if  the 
discharge  arises  out  of  a  transaction  involving  various  considerations 
granted,  or  concessions  made,  by  one  party  or  by  both — in  any  of 
these  cases  the  more  distinctly  and  explicitly  the  actual  res  gestce  are 
Payment  bt  a  set  forth,  the  better  will  the  deed  answer  its  purpose.     When  the 
AorouOTo"^^  debt  is  paid,  not  by  the  proper  debtor,  but  by  another  on  his  account, 
THE  DEBTOR,      thcu.  If  tho  party  who  actually  makes  the  payment  intends  to  take 

credit  for  it  in  accounting  with  the  debtor,  he  must  take  care  that 
the  fact  of  the  payment  having  been  made  by  him  is  set  forth  in  the 
acknowledgment ;  for,  in  the  absence  of  such  a  statement,  the  pre- 
sumption of  law  is,  that  payment  has  been  made  by  the  debtor  him- 
self who  is  named  in  the  discharge.  Effect  was  given  to  this  pre- 
M.  11628.         sumption  in  Hcdyhurton  v.  Cook^  and  Nishet  v.  Johnston,  both  decided 

on  the  26th  July  l7ll  ;  in  which  cases  credit  was  disallowed  to  a 
party  for  payments  alleged  to  have  been  made  by  him  on  behalf 
of  the  true  debtor,  because  the  discharges  which  he  produced  bore 
the  payment  to  have  been  made  by  the  debtor  himself  Where  agents 
for  the  creditors  in  a  heritable  bond  granted  receipts  to  themselves 
as  agents  for  the  debtor,  for  payments  of  interest  thereon  debited  to 
him  in  their  books,  and  which  receipts  declared  all  concerned  to  be 
discharged,  they  were  held  to  be  precluded  from  afterwards  obtaining 
an  assignation  of  the  security,  so  as  to  compete  for  the  interest  with 
D.  231.  other  creditors  of  the  debtor  ;  Tod  v.  Dunlop,  13th  December  1838. 
But,  where  payment  was  made  by  another  than  the  debtor,  receipts 
granted  by  the  creditor  to  his  own  agent,  who  had  advanced  the 
money,  although  expressing  a  discharge  of  the  debtor,  still,  not  being 
delivered  to  him,  were  held  not  to  discharge  him,  the  payment  not 
having  been  made  out  of  his  funds  ;  and  so  the  creditor's  agent,  who 
11  D.  254.  had  made  the  advance,  was  entitled  to  receive  an  assignation  ;  Wood 
v.  The  Northern  Reversion  Co.,  20th  December  1848.  The  principle 
of  the  latter  decision  is,  that  the  existence  of  a  receipt  bearing  that 
the  debtor  is  discharged,  does  not  discharge  him,  if  not  delivered. 
Falsehood  in  The  narrative  must  be  true.  The  effect  of  a  statement  in  any  de- 
THE NARRATIVE. gree  incorrcct  will  depend  upon  the  circumstances;  but,  when  a 

discharge  is  manifestly  to  the  prejudice  of  the  granter,  falsehood, 
especially  if  accompanied  with  undue  compulsion,  such  as  may  arise 
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from  poverty,  wiU  be  fatal  to  the  deed.     Of  this  we  have  a  striking      Paut  II. 
example  in  the  case  of  Ewen  or  Oraham  y.  Magistrates  of  Montrose,  chapter  ill. 
I7th  November  1830,  decided  by  the  House  of  Lords  reversing  the  4  wn.  &  sh. 
decision  of  the  Court  of  Session,  5th  February  1828.     Here  an  only  -^PP-  ^^^ 
daughter  had  valuable  rights  under  her  father's  contract  of  marriage.  ^^^^ti^^J^ 
She  married  against  her  father's  consent ;  and,  when  in  necessitous  discharqe, 
circumstances,  and  just  about  to  embark  with  her  husband  for  India,  ^^' 
she  executed  along  with  him  a  post-nuptial  contract  of  marriage,  to 
which  her  father  was  a  party,  and  by  which,  for  a  consideration  totally 
inadequate,  (viz.  an  alleged  payment  of  <£'315,)  she  discharged  her 
rights  under  her  father's  contract  of  marriage,  the  value  of  which 
proved  to  be  about  ,£'14,000.    After  the  father's  death  she  instituted 
a  process  of  reduction  of  her  post-nuptial  contract,  and  also  of  a 
settlement  executed  by  her  father  to  her  prejudice.    The  case  was  first 
tried  upon  the  question,  whether  the  terms  used  in  the  post-nuptial 
contract  did  or  did  not  truly  import  a  discharge  of  her  rights  under 
her  father's  contract  of  marriage.      The  Court  of  Session  decided,  2  s.  612. 
that  the  contract  did  not  import  such  a  discharge,  but  this  decision  t  Wil.  &  Sh. 
was  reversed  by  the  House  of  Lords,  28th  June  1825.     The  case  was    ^^' 
then  tried  upon  the  ground  of  fraud,  and  the  Court  of  Session  found,  6  S.  479. 
that  there  was  nothing  in  the  case  relevant  to  infer  fraud  ;  but  this 
decision,  also,  was  reversed  by  the  House  of  Lords,  and  it  is  instruc- 
tive to  observe  the  grounds  of  the  reversal,  which  are  shortly  these — 
the  youth  and  pecuniary  distress  of  the  daughter  and  her  husband 
at  the  time  of  the  discharge,  which  was  executed  by  them  without 
the  assistance  of  an  agent — the  inadequacy  of  the  consideration — and 
the  falsity  of  the  narrative,  which  bore  that  the  ,£^315  was  given  by 
the  father  from  regard  to  his  daughter,  whereas  he  strongly  disliked 
her,  and  that  one-half  of  the  consideration  money  was  instantly  paid, 
the  fact  being  that  he  had  retained  a  large  part  of  it  in  extinction  of 
an  alleged  debt,  and  had  only  given  his  promissory-note  for  the  bal- 
ance of  that  half,  while  the  remaining  moiety  was  made  payable  only 
at  his  death.     Upon  these  grounds  the  House  of  Lords  reduced  the 
deed  containing  the  discharge.     The  consideration  must  not  only  be  Coksidkratiok 
stated,  but  it  is  essential  to  the  validity  of  the  discharge,  that  it  be  ^^^^  be  iitrLK- 
actually  implemented  ;  and,  when  the  thing  undertaken  to  be  done  mekted. 
as  the  price  of  obtaining  the  discharge  has  confessedly  not  been  im- 
plemented, the  discharge  is  ineffectual ;  thus,  in  Gkiss  v.  M*Intosh,  4  S.  i. 
12th  May  1825,  a  discharge,  granted  in  consideration  of  a  composition 
for  which  bills  were  stated  to  have  been  given,  was  found  not  to  bar 
the  claim  of  a  creditor  who  had  subscribed,  it  being  admitted  that  he 
had  received  no  such  bills.     And  to  the  same  effect  is  the  case  of 
Thomson  v.  Thomson,  1st  December  1829,  where  a  debt  was  found  8  S.  156. 
still  to  be  subsisting,  notwithstanding  a  discharge  by  the  creditor, 
that  discharge  having  been  executed  upon  the  narrative  that  a  bill 
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Part  II.      h^d  been  granted,  which  it  was  admitted  by  the  debtor  had  not  been 
Chaptbb  III.  done.     But  when  a  discharge  has  been  granted  and  possessed  by  the 
debtor  during  a  period  of  years,  tliose  entitled  to  rely  upon  such  dis- 
charge will  not  be  rendered  liable  by  alleging  that  the  consideration 
for  which  the  discharge  was  granted  has  never  been  realized.     Thus, 
a  term's  rent  having  been  discharged,  it  was  attempted,  eleven  years 
after  the  date  of  the  discharge,  to  subject  a  cautioner,  upon  the  ground 
that  payment  had  been  made  by  a  bank  draft,  which  had  been  dis- 
honoured.    But  the  Court  found  that  he  was  liberated  by  the  dis- 
7  D.  927.         charge  ;  Dake  of  Bucchuch  v.  M'Turk,  25th  June  1845. 
Discharge  Essential  error  is  a  ground  for  reducing  a  discharge — that  is,  a 

GRANTED  UNDER  fuudamcutal  mistake  with  respect  to  the  substance  of  the  right  dis- 
charged ;  and,  therefore,  where  an  only  child  granted  a  discharge  of 
her  claim  of  legitim  out  of  her  father's  estate  under  the  impression 
that  she  had  right  only  to  one-half  of  the  amount  of  legitim,  whereas 
she  was,  in  reality,  entitled  to  the  whole,  the  discharge  was  held  insuf- 
ficient to  bar  her  claim  to  the  full  amount.     This  will  be  found  in 

5  D.  151.  the  first  interlocutor  of  the  Lord  Ordinary  in  the  case  of  Ross  v. 

Mackenzie,  18th  November  1842.     A  question  of  great  diflSculty  has 

sometimes  been  agitated,  viz.  whether,  by  the  Law  of  Scotland,  a 

claim  of  restitution  arises,  where  an  over-payment  has  been  made 

4  Wil.  &  Sh.     from  error  in  law.     Observations  were  made  in  the  House  of  Lords 

App.  398.         jj^  ^j^^  ^^^g  ^f  Wilson  &  M'LeUan  v.  Sinclair,  7th  December  1830, 

6  Wil.  &  Sh.     and  Dixon  v.  Monkland  Canal  Company,  l7th  September  1831,  tend- 
pp.  445.         ijjg  ^Q  jj^j^  j|.  ^^  ^^  ^^^  jj^  Scotland,  that  no  action  of  condictio  indd)iH 

lies  for  payments  made  in  pure  error  in  point  of  law,  each  party 
being  fully  aware  of  the  facts.  This,  however,  has  been  held  not  to 
extend  to  the  case  of  a  party,  who,  having  granted  a  general  discharge 
upon  payment  of  what  turns  out  not  to  have  been  the  full  debt, 
afterwards  sues  for  payment  of  the  balance.  The  case  of  Ross,  already 
cited,  is  an  example  of  such  an  action  being  sustained,  and  the  claim 

16  D.  686.        has  again  been  sustained  in  Dickson  v.  Haibert,  1 7th  February  1 854, 
such  being  considered  not  to  be  a  proper  case  of  condictio  indebiti. 

DnoHARoiNo         3.  The  Discharging  Clause. — The  usual  form  is  in  these  terms  : — 

CLAUSE.  «  Therefore,''  (that  is,  because  of  the  consideration  just  stated,)  "  / 

"  have  exonered  and  discharged,  and  do  hereby  exoner,  acquit,  and 
"  simpliciter  discharge**  the  debtor,  "Aw  heirs,  executors,  and  sue- 
"  cessorSy  of  the  said  principal  sum,"  (specifying  the  amount,)  '*with 
"  the  whole  interest  due  thereon,  liquidate  penalty,  and  termly  fail- 
"  ures,  all  contained  in  the  bond  above  narrated;  andofttie  said  bond 
"  itself,  and  the  whole  clauses,  obligations,  tenor,  and  contents  of  the 
"  same,  with  all  action,  diligence,  and  execution,  which  have  followed, 
"  or  are  competent  to  follow  thereupon" 

i.  p.  217.  Mr^  jlQgg  holds,  that  the  proper  order  of  this  clause  is  to  discharge 

— first,  the  bond — then,  the  money,  and,  lastly,  the  diligence.    In  the 
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Btyle  commonly  used,  the  money  is  discharged  first,  and  then  the      Part  IL 
bond.     Mr.  Ross  prefers  the  former  arrangement,  because,  while  the  Chapter  III. 
assignation  is,  as  he  says,  venditio  nominis — that  is,  a  conveyance  of  Meahinoof 
the  writ  or  title  of  the  debt,  the  discharge  ought  in  like  manner  to  ""^^^^  '^ 

dischargimgi 

be  liberatio  nominis^  and,  therefore,  the  instrument  should  be  the  clause. 
leading  subject  of  the  discharge — the  fact  of  there  being  an  instru- 
ment being  the  cause  of  a  discharge  being  required,  for  no  written 
discharge  would  be  necessary,  if  there  were  no  written  evidence  of 
the  debt.  This  is  ingenious,  but  not  very  important,  and  the  ordin- 
ary style  recommends  itself  by  this  consideration,  that  it  discharges 
first  the  money,  which  is  the  essential  thing,  and  then  the  bond, 
which  is  only  the  evidence  of  the  real  transaction.  The  word  "  dia- 
"  charge'*  is  used  in  England  in  judicial  proceedings,  to  express  the 
release  of  a  party  from  confinement,  upon  his  doing  what  is  legally 
required.  In  our  practice,  it  expresses  the  act  of  setting  free  or 
loosing  from  the  tie  of  an  obligation.  "  Acquit*'  is  derived  in  Jacob's 
Law  Dictionary,  through  the  medium  of  the  French  acquitter,  from 
the  Latin  acqvietare;  and  in  England  one  of  its  primary  significations 
accords  well  with  the  derivation,  since  it  implies  freedom  from 
entries  and  molestations  of  a  superior  lord  for  services  out  of  lands 
— that  is,  according  to  an  expression  commonly  used  in  England, 
"  quiet  possession."  By  a  natural  transition  the  word  came  to  im- 
port freedom  from  trouble  on  other  grounds;  and  one  discharged 
upon  a  trial  for  felony  was  said  to  be  dcquietatus  de  felonia.  The 
word  "  acquittance"  is  used  in  England  to  signify  a  discharge  in 
writing  of  a  sum  of  money.  Tlie  instrument,  by  which  rights  relat- 
ing to  lands,  and  some  others,  are  discharged,  is  called  by  them  a 
"  release."  The  word  "  acquit"  in  our  discharge  expresses,  what 
naturally  flows  from  its  etymology,  to  free  from  further  trouble  or 
demand.  "  Exoner"  as  its  origin  plainly  denotes,  means  to  disbur- 
den of  the  claim. 

When  the  debt  discharged  is  separate  and  distinct,  and  rests  upon  Effect  of 
a  bond,  the  extent  of  the  discharge  is  clearly  defined  by  the  reference  ^^"^^^  ^^^ 
of  the  discharging  clause  to  the  narrative.     When  the  document  of  claubesof 
debt  is  not  thus  simple,  the  rule  ought  carefully  to  be  observed,  to  ^**c^*<*"- 
make  the  words  of  the  discharge  exactly  commensurate  with  those 
of  the  narrative,  and  such  as  distinctly  to  define  the  extent  of  the 
discharge.     Where  there  have  been  various  transactions  between  the 
same  parties,  if  the  discharge  is  intended  to  cfiect  an  entire  clear- 
ance between  them,  so  that  neither  shall  any  longer  be  debtor  or 
creditor  of  the  other,  this  will  be  easily  accomplished  by  the  use  of 
comprehensive  words;  and,  in  order  to  exclude  all  room  for  after 
doubt  or  challenge,  the  intention  to  make  a  total  discharge  of  all 
claims  hinc  inde  should  be  set  forth  in  the  narrative,  as  a  foundation 
for  the  absolute  terms  used  in  this  clause.     Again,  when  it  is  not 
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PaktH.  intended  that  the  discharge  shall  operate  as  an  entire  extinction  of 
Chapter  III.  <jlai™8  between  the  grantor  and  receiver,  but  that,  while  one  or  more 
Effect  of  dcbts  are  extinguished,  others  shall  be  kept  in  force,  then  the  great- 
OENEBAL  ggt  cautlou  uiust  bo  used  to  make  the  extent  of  the  discharge  clearly 

AND  SPECIALa 

i>i8ciiARaE8,      appear,  either  by  defining  distinctly  the  debts  to  which  the  discharge 

^'*'**-  applies,  and  making  a  general  reservation  of  all  other  claims,  or  by 

an  express  reservation  of  the  debts  which  are  not  discharged.  The 
necessity  of  a  careful  observance  of  these  rules  is  made  evident  by 
referring  to  the  legal  principles  applied  in  the  construction  of  dis- 
charges containing  general  and  special  clauses.  When  a  particular 
debt  is  discharged,  and  a  general  discharging  clause  is  added,  the 

Ersk.  liiBt  iii.  general  discharge  is  held  to  include  all  debts  ejusdem  specif — that 
'   '  is,  of  the  same  kind  with  the  particular  debt  discharged.     Thus,  in 

M.  5027.  Talbot  V.  Guydet,  29th  June  1 705,  a  discharge  of  a  bond  for  eesO  had 

subjoined  to  it  a  general  clause  discharging  all  claims  and  demands, 
and  it  was,  therefore,  held  to  discharge  also  a  ticket  for  ,£'400,  that 
being  a  debt  of  the  same  kind.     But  the  effect  of  the  general  clause 

M.  5030.  is  limited  to  debts  of  the  same  kind  ;  and  so,  in  Dalgarno  v.  Laird 

o/Tolquhoun,  19th  November  1680,  a  general  discharge,  which,  upon 
a  narrative  of  intromission  with  girnels  and  farms,  discharged  all 
debts,  sums  of  money,  bonds,  obligations,  &c.  "  for  whatsomever 
"  cause,"  was  found  not  to  include  an  obligation  by  the  debtor  to 
dispone  lands,  or  procure  dispositions  thereof.  On  the  same  prin- 
ciple, a  receipt  in  general  terms  for  all  the  claims  of  a  party  as  out- 
going tenant,  annexed  to  a  detailed  account  of  items,  is  held  to  be  a 
discharge  of  these  items  only,  unless  it  contain  express  terms  giving 

10  D.  1063.  it  a  wider  application  ;  Marquis  of  Tweeddale  v.  ffume,  26th  May 
1848.  Again,  when  the  deed  is  a  discharge  generally  of  all  claims, 
it  is  not  held  to  include  such  obligations  as  the  grantor  cannot  be 
presumed  to  have  had  in  view,  when  the  discharge  was  granted.  So, 
an  agreement  to  grant  a  discharge  in  full  upon  payment  of  ,£^210, 
when  an  additional  claim  of  «E'200  was  not  in  view,  was  held  not  to 
be  taxative,  and  the  creditor,  therefore,  entitled  to  recover  the  £2QD 

u  8. 1026.  also ;  Moore's  Trustees  v.  Carmichael,  28th  June  1836.  Upon  the 
same  principle,  a  general  discharge  of  all  claims  does  not  include  the 
grantor's  claim  to  be  relieved  from  a  cautionary  obligation  current  at 

M.  5035.  ii^Q  tiuie ;  OUphant  v.  Newton,  March  1 682.     The  same  was  decided 

4  Wil.  &  Sb.     by  the  House  of  Lords  in  M'Taggart  v.  Jeffrey,  24th  November  1830, 

^^'      *         reversing  the  decision  in  the  Court  of  Session.     Nor  will  a  general 

discharge  by  a  creditor  import  the  discharge  of  a  debt,  which  he  has 

previously  assigned,  although  the  assignation  is  not  completed  by 

M.  5041.  intimation  at  the  date  of  the  discharge  ;  Logafi  v.  Affleck,  14th  Feb- 

ruary 1736.  These  cases  make  it  suflSciently  evident,  how  impor- 
tant it  is  to  exclude  all  risk  of  doubt  by  making  the  discharge  express 
clearly  and  without  ambiguity,  what  debts  it  does  extinguish,  and,  if 
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necessary,  what  debts  it  leaves  undischarged.     There  is  no  room,      Part  II. 
however,  to  restrict  the  import  of  a  general  discharge,  when  such  Chapter  III. 
restriction  is  inconsistent  with  the  design  necessarily  entertained  in 
granting  it.    So,  the  discharge  of  an  insolvent  debtor  upon  payment  of 
a  composition,  though  referring  in  terminis  to  debts  due  at  a  specified 
date,  was  held  to  include  a  bill  held  by  an  acceding  creditor,  although 
not  falling  due  till  a  later  date,  the  intention  being  to  grant  a  uni- 
versal  discharge  with  a  view  to  the  debtor's  reinstatement  in  busi- 
ness ;    The  British  Linen  Company  v.  Espin,  6th  June  1849.     Upon  ii  D.  1104. 
the  same  principle,  the  discharge  of  a  company  implies  the  discharge 
of  the  individual  partners,  where  the  object  of  discharging  the  com- 
pany would  have  been  defeated  by  retaining  the  claim  against  the 
individual  partner ;  Sceales  v.  Wighton,  5th  March  1852.  14  D.  628. 

When  a  party  is  liable  for  the  debt  in  more  than  one  character,  he  Discharge  to 
should  require  to  be  discharged  expressly  in  every  capacity  import-  portiie'dlbt 
ing  his  liability.     In  the  case  of  Melliss  v.  The  Royal  Bank,  22d  June  in  several 
1815,  the  partners  of  a  discharged  company  were  held  to  bo  gtiH  ^^"^^"^^• 
bound  individually,  not  having  been  discharged  as  individuals.     And 
in  Lindsay  Y.  Clelland,  20th  January  1844,  the  discharge  under  a  6  D.  412. 
sequestration  of  John  Lindsay,  as  sole  partner  of  John  Lindsayand  Co., 
and  as  an  individual,  was  found  not  to  protect  him  from  imprisonment 
for  a  debt  contracted  under  the  firm  of  John  Lindsay  and  Son.     In 
construing  the  terms  of  a  discharge,  theCourt  will  not  extend  it  beyond 
its  obvious  design.     The  interest  of  a  sum  being  destined  to  a  mother, 
and  the  capital  to  her  children  at  her  death,  the  principal  sum  was, 
with  the  consent  of  all  parties,  paid  to  the  mother,  and  a  discharge 
granted  by  her  and  the  children  to  the  trustees.     It  was  argued,  that 
the  capital  was  thus  made  to  belong  to  the  mother ;  but  the  Court 
held,  that,  while  the  discharge  was  good  to  the  trustees,  in  whose 
favour  it  was  granted,  it   did  not  imply  a  relinquishment  by  the 
children  of  their  claim  in  favour  of  their  mother  to  the  capital ;  Hal-  13  D.  667. 
bert  V.  Dickson,  13th  February  1851.     Upon  the  same  principle  of 
restricting  the  effect  of  a  discharge  to  its  obvious  design,  the  accept- 
ance of  «£^2000  of  tocher  as  in  full  of  a  child's  legal  claims  was  held 
not  to  import  the  discharge  of  i?1350,  due  by  the  father  at  the  time 
upon  bonds  of  provision  granted  by  the  mother,  and  made  a  burden 
upon  lands  conveyed  by  her  to  the  father ;  Gordon  v.  Glendonwyn,  13  S.  882. 
9th  June  1835. 

4.  Warrandice, — Tlie  warrandice  of  a  discharge  is  absolute,  unless  Warraitdicsb 
it  be  granted  gratuitously,  in  which  event  it  is  from  fact  and  deed  ;  "'  »i8«^harob. 
and,  according  to  the  general  rule,  warrandice  of  these  degrees  will 
be  implied,  when  not  expressed.  It  is  advantageous  to  have  express 
warrandice,  to  exclude  dispute,  and  to  give  immediate  recourse,  in 
the  event  of  it  being  necessary  to  call  upon  the  grantor  to  make 
good  the  obligation. 


270  LECTUBES  ON  OONVETANCINa. 

Part  II.  5.  CUiuae  of  delivery  of  writs, — This  clause  is  inserted  for  the  secu- 

Chaftbb  III.  "^y  ^^  ^^^  creditor,  in  the  event  of  any  subsequent  demand,  on  the 
allegation  of  the  writs  not  having  been  delivered.  It  is  also  advan- 
tageous for  the  debtor,  to  get  possession,  not  only  of  the  bond  or 
other  obligation,  but  of  all  steps  of  diligence,  and  other  relative 
writings  also,  which  might  lead  to  trouble  afterwards,  if  found  in  the 
creditor's  repositories.  Should  the  obligation  or  other  important 
document  have  been  lost,  the  fact  should  be  stated,  and  an  obligation 
taken  to  deliver  it,  and  to  indemnify  against  all  loss  and  damage 
which  may  result  from  the  want  or  subsequent  appearance  of  it. 
lUoxsTRATioN  g  Qiausc  of  Registrotiofi. — According  to  the  ordinary  style,  this 
is  both  for  preservation  and  for  execution.  It  is  appropriate  to  the 
nature  of  the  deed,  that  it  should  be  recorded  for  preservation.  The 
object  of  providing  registration  for  execution,  is  to  give  summary 
recourse  against  the  granter  for  implement  of  his  obligation  of  war- 
randice, in  the  event  of  the  debtor  being  molested  for  payment  It 
is  properly  remarked  in  the  Juridical  Styles,  however,  that  an  action 
will  generally  be  requisite  to  ascertain  the  fact,  whether  the  warran- 
dice has  been  incurred. 
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Part  U. 


Chaptbb  IV. 


CHAPTER  IV. 

THE  WRITS  BT  WHICH  THE  PERFORMANCE  OF  OBLIGATIONS  IS  ENFORCED — 

HORNING,  CAPTION,  POINDING,  ARRESTMENT. 

In  pursuing  the  general  plan  announced  at  the  beginning,  after 
disposing  of  the  preliminary  points  and  considerations  applicable  to 
all  deeds, — which  formed  the  subject  of  the  first  part, — we  have  under 
the  second  part  examined  (1.)  the  instruments  by  which  personal 
rights  are  constituted, — (2.)  those  by  which  they  are  transmitted, — 
and  (3.)  those  by  which  they  are  extinguished  upon  voluntary  per- 
formance, or  by  the  spontaneous  act  of  the  creditor.  We  now  enter  upon 
the  fourth  head  of  the  second  part,  in  which  we  are  to  ascertain,  by 
what  writs  performance  of  obligation,  when  it  cannot  be  obtained 
voluntarily,  may  be  enforced.  We  are,  therefore,  about  to  consider  the 
redress  accorded  by  the  law  to  the  holder  of  an  obligation,  when  the 
grantor  refuses  or  fails  to  fulfil  it  We  have  not  time  to  examine  the 
history  of  execution  to  enforce  payment  or  performance  against  the 
property  and  person  of  a  debtor.  It  will  be  found  treated  by  Lord 
ELames  in  his  tenth,  eleventh,  and  twelfth  Historical  Law  Tracts ; 
and  Mr.  Ross  has  amassed,  though  in  a  form  not  perfectly  lucid,  much 
information  from  recondite  sources  in  his  treatise  upon  the  history  of 
personal  diligence,  as  well  as  in  the  subsequent  treatises  upon  the 
several  steps  of  diligence,  in  the  latter  half  of  the  first  volume  of  his 
Lectures.  I  shall  attempt  nothing  more  than  to  gather  up  the  points 
of  leading  importance,  and  which,  though  belonging  to  forms  of  pro- 
cedure no  longer  observed,  require  to  be  known,  in  order  to  obtain  a 
complete  understanding  of  the  modes  of  execution  which  now  subsist 

The  earliest  accessible  records  exhibit  the  operation  of  the  prin-  Hotoet  of 
ciple,  that,  when  a  debtor  or  the  grantor  of  an  obligation  fails  in  the  ^^'"''^''  ^^ 
specific  performance,  (i.  e.,  fails  to  pay  the  sum  due,  or  to  do  the  thing 
he  has  become  bound  to  do,)  he  is  liable,  both  in  his  person  and  his 
means,  to  satisfy  the  creditor.  His  property  is  attachable,  that  pay- 
ment may  be  made  or  secured  out  of  it ;  and  his  person  also  has 
generally  been  held  subject  to  tho  disposal  of  the  creditor,  either  as  a 
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Part  II.      means  of  obtaining  performance,  whether  directly  or  indirectly,  or  as 

—    a  penal  consequence  of  the  failure.     The  tenderness  to  debtors  en- 

HisTORY  OF  joined  in  the  Mosaic  Law,  and  the  provisions  which  it  contained  for 
EXECUTION  FOR  thoir  pcriodical  release,  were  peculiar  to  the  Jewish  economy,  and  the 
i»EBT,  cont*.      earnestness  with  which  these  points  were  enforced,  while  it  forms, 

from  the  marvellous  benevolence  of  the  institution,  one  of  the  internal 
evidences  of  the  Divine  origin  of  that  dispensation,  is  an  indication 
also  of  the  severity  of  the  practices  from  which  these  rules  were  de- 
signed to  wean  and  separate  those  upon  whom  they  were  enjoined. 
Among  the  ancient  Egyptians,  again,  we  are  informed,  that  payment 
was  taken  out  of  the  debtor's  goods ;  but,  upon  grounds  of  public 
policy,  they  did  not  permit  the  body  of  the  debtor  to  be  attached  for 
a  private  debt,  because  the  service  he  owed  to  the  public  in  peace  and 
war  would  thus  have  been  withdrawn.  For  the  same  reason,  the  laws 
of  Solon  did  not  permit  imprisonment  for  debt ;  while  other  Grecian 
legislators  were  blamed,  because,  although  they  did  not  allow  imple- 
ments of  husbandry  to  be  attached,  (a  practice  followed  to  a  certain 
extent  in  our  own  law,)  they  held  the  bodies  of  those  who  used  such 
implements  liable  to  incarceration  for  debt  In  these  instances  of  the 
exemption  of  the  debtor's  body  from  restraint  by  his  creditor,  the 
right  of  recourse  against  the  person  is  regarded,  not  as  without  a  foun- 
dation, but  as  yielding  to  public  claims  of  greater  cogency.  Among 
the  Romans,  whatever  doubts  may  exist  with  regard  to  the  laws  of 
the  Twelve  Tables,  whether  it  was  the  body  of  the  debtor  or  his  cor- 
poreal moveables  that  creditors  were  entitled  to  sever  and  divide, 
there  is  no  doubt  that  the  creditor  could  enslave  and  sell  his  debtor, 
whose  work  or  sufferings  had  no  effect  in  diminishing  his  debt,  while 
the  law  also  condemned  children  to  slavery  for  payment  of  their 
father's  debts  ;  and  that  this  continued  until  the  lamentabile  remedium 
of  the  cessio  bonorum  was  introduced — an  indulgence  liberating  the 
person  of  the  debtor  upon  the  entire  surrender  of  his  property.  We 
read,  that,  among  the  Gauls  and  Germans,  the  consequence  to  a  debtor 
of  his  inability  to  pay  was  the  slavery  of  his  person  ;  and,  from  what 
remains  of  the  laws  of  the  Anglo-Saxons,  it  is  ascertained  that  they 
gave  to  a  creditor  power  to  seize  his  debtor's  property,  and  also  to 
imprison  his  person,  and  hold  him  in  captivity  until  satisfaction 
should  be  received. 
History  of  The  most  striking  feature  in  the  early  history  of  execution  for 

DEB'riH  Scot"  ^^^*  ^^  Scotland,  is  the  power  exercised  in  that  matter  by  the  eccle- 
LAND.  siastical  tribunals.     As  the  highest  condition  of  human  society  which 

can  be  conceived,  is  that,  in  which  truth  is  universally  known  and 
viewed  by  all  in  the  same  light,  and  men's  conduct  regulated  by  the 
highest  of  all  laws, — those  of  inspiration, — so  it  cannot  be  wondered 
at,  tiiat,  while  the  Visible  Church  held  an  undivided  influence,  she 
should  have  aimed  at  the  direction  of  men  in  all  their  relations  and 


ENFORCEMENT  OP  OBLIGATIONS.  273 

pursuits,  founding  this  claim  to  a  pervading  control  upon  the  Divine      Part  II. 
injunction,  in  case  of  a  brother  disregarding  the  complaint  of  a  tres-  Chaptob  IV 
pass,  to  "  tell  it  to  the  Church,'"  although  tlie  context  contemplates  History  op 
no  power  in  the  Church  but  that  which  is  of  a  spiritual  nature.     Ac-  execution  for 

DEBT  IM  S^XW- 

cordingly,  the  Church  not  only  claimed,  but  obtained,  and  before  tlie  land,  catu*, 
Keformation  exercised,  a  wide  and  powerful  jurisdiction  in  civil  mat- 
ters ;  nor  did  the  elements  of  resistance  to  such  an  aggression  exist. 
She  was  the  depositary  of  learning,  and  of  the  learned  arts.  The 
Lawyers  and  Notaries  were  Churchmen,  and,  amongst  other  practices, 
they  introduced  into  the  contracts  which  they  prepared  an  oath  of 
performance,  so  that,  an  oath  being  a  matter  of  spiritual  censure,  the 
way  was  paved  for  carrying  disputes  touching  the  performance  of  the 
contract  into  the  Ecclesiastical  Court.  The  judgment  of  the  bishop, 
it  is  true,  could  not  be  directly  enforced  by  every  species  of  civil  pains 
or  forfeiture,  but  the  ecclesiastical  decree  was  in  itself  sufficiently 
awful,  since,  by  the  sentence  of  excommunication,  pronounced  after 
disregard  of  three  orders  issuing  from  the  Bishop's  Court,  the  debtor 
was  excluded  from  the  sacraments,  and  cut  off  from  Christian  society, 
every  one  being  discharged  from  holding  intercourse  with  him,  or 
selling  to  him  the  necessaries  of  life.  And,  although  in  the  earlier 
periods  the  Church  could  not  herself  punish  offenders  in  their  person, 
yet  she  could  so  direct  her  spiritual  authority  as  to  constrain  tho 
secular  Judges  to  inflict  civil  penalties  upon  those  offenders,  as  long 
as  they  continued  under  excommunication.  But  the  Church  was  not 
always  content  with  indirect  modes  of  compulsion.  By  the  Anglo- 
Saxon  institutions,  the  jurisdictions  of  the  Bishop  and  Sheriff  appear 
to  have  been  co-ordinate,  and  their  sentences  enforced  by  mutual 
respect  and  aid.  William  of  Normandy  altered  this,  and  assigned 
distinct  jurisdictions  to  the  spiritual  and  secular  powers.  But  the 
churchmen  still  struggled  to  direct  the  current  of  business  into  the 
Ecclesiastical  Court ;  and  in  Scotland  they  succeeded  to  a  large  ex- 
tent, chiefly  by  inducing  parties  to  confer  a  prorogated  jurisdiction — 
i  e.,  to  consent  that  their  cases  should  be  judged  in  the  Church  Court. 
It  appears  also,  from  our  most  ancient  records,  that  the  Church  had 
from  an  early  period  the  power  of  imprisonment.  See  statute  of  Thomson's 
Robert  III.,  anno  1400.  The  unfitting  relation  which  the  Church  of  ^^**' ''  ^'  ^^^' 
Rome  thus  assumed  towards  the  people — the  unsuitableness  of  her 
high  censures  to  the  nature  of  civil  offences — and  the  inconsiderate 
frequency  and  facility  with  which  her  anathemas  were  issued — are 
reasonably  reckoned  among  the  causes  of  her  fall.  The  sanctity  of 
an  oath  and  the  dread  of  excommunication  evaporated,  when  the  one 
was  lightly  undertaken,  and  the  other,  being  issued  for  an  inadequate 
cause,  necessarily  proved  impotent  in  its  effects.  Accordingly,  in 
the  dawn  of  the  Reformation,  and  with  its  growing  light,  the  autho- 
rity of  the  Church,  and  its  judgments  in  civil  matters,  exhibited  a 

18 


274  LECTURES  ON  CONVEYANCINO. 

PabtII.  progressive  and  accelerating  increase  of  that  decay,  to  which  a  wani 
Chaftbr  IV.  of  respect  had  already  given  birth  ;  and  the  tenacity  with  which  her 
powers  were  grasped  was  at  once  an  evidence  that  the  ecclesiastical 
power  was  enfeebled,  and  a  presage  of  its  approaching  dissolution. 
Until  this  period,  Mr.  Ross  observes,  that  there  was  no  apparent  pro- 
vision for  imprisoning  debtors  for  non-payment,  unless  the  debts  had 
been  constituted  by  the  Ecclesiastical  Judges,  by  whom,  accordingly, 
it  seems  that  nearly  the  whole  civil  business  had  been  engrossed, 
leaving  the  criminal  business  alone  to  the  Civil  Judges. 

While  the  authority  of  the  Church  in  civil  matters  disappeared  with 
the  Reformation,  it  appears  to  have  been  felt  as  too  sudden  a  change, 
when,  at  the  same  time,  the  aid  of  the  magistrate  was  withdrawn  in 
the  enforcement  of  ecclesiastical  censures ;  for,  by  the  Statute  1572, 

1572,  c.  63.  cap.  63,  the  civil  penalties  of  rebellion,  which  inferred  forfeiture  of 
both  personal  property  and  the  liferent  of  heritable  property,  as  well 
as  imprisonment  of  the  person,  were  denounced  against  those  who  re- 
mained forty  days  under  excommunication  of  the  Reformed  Church. 
But  the  last  vestiges  of  reciprocal  interference  or  aid  between  the 

10  Anne,  c.  7.  Ecclesiastical  and  Civil  Judicatories  were  removed  by  the  10  Anne, 
cap.  7,  (1711,)  of  which  the  tenth  section  declares,  that  no  civil  pain, 
forfeiture,  or  disability,  shall  be  incurred  by  excommunication,  and 
discharges  civil  magistrates  from  compelling  excommunicated  persons 
to  appear  or  obey.  A  subject  so  interesting  in  the  ancient  history  of 
the  enforcement  of  obligations  could  scarcely  have  been  passed  with- 
out notice ;  but  it  is  unnecessary  to  dwell  longer  upon  it,  since  the 
Ecclesiastical  authority  in  civil  matters  has  now  been  so  long  oblite- 
rated. We  proceed,  therefore,  to  trace  briefly  the  origin  and  progress 
of  civil  execution  for  debt. 

HuTOBT  OF  Although,  after  the  Norman  invasion,  imprisonment  for  debt  was 

"■cuTi<Mi  FOB  not  practically  abolished,  the  principles  of  the  feudal  system  led  to  a 
' *      very  singular  modification  of  the  process,  by  which  the  incarceration 

MoDipicATioHs  of  a  debtor  was  accomplished.     The  ^reat  object  and  pervading  fea- 

INTRODUCPD  BY  v?  w  x  «^ 

FEUDALSTRi-BM.  turo  of  tho  fcudal  customs  consisted  in  the  personal  duty  and  service 
of  the  vassal  to  his  superior.  The  relation  of  duty  by  the  vassal  and 
protection  by  the  superior  constituted  the  bond  by  which  the  ele- 
ments of  society  were  held  together,  and  upon  which  its  coherence 
and  security  rested.  The  feudal  obligation,  being  thus  an  essential 
condition  of  the  general  welfare,  was  regarded,  theoretically  at  least, 
as  a  higher  consideration  than  the  claims  of  private  justice,  and  cre- 
ditors, therefore,  were  not  permitted  to  impose  restraints  upon  the 
person  of  their  debtors,  since  they  could  not  do  so  without  interfering 
with  the  superior  8  right  to  the  vassal's  service  ;  and  thus  it  became 
a  rule  in  the  ancient  laws  both  of  Scotland  and  England,  that  no 
creditor  could  attach  the  person  of  his  debtor.  But,  whatever  degree 
of  truth  may  have  belonged  to  that  maxim  in  the  earliest  period  of 
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the  feudal  system,  it  came  eventually  to  be  accurate  only  in  a  modified     P^"  n. 
sense  ;  for,  although  the  subsistence  of  a  debt  did  not  form  the  avowed  chapter  IV. 
ground  upon  which  alone  incarceration  could  follow,  it  afibrded  the  History  of 
basis  upon  which  reasons  relevant  in  law  to  infer  imprisonment  could  mlbcutioh  for 

be  reared.     The  circuitous  process  which  conducted  to  this  result        ' 

was  also  founded  upon  feudal  principles.  The  right  of  the  feudal  ^^^  beb^l- 
superior  prevailed,  as  we  have  seen,  over  that  of  the  private  creditor ; 
but,  on  the  other  hand,  the  superior's  claim  was  forced  to  yield,  when 
brought  into  competition  with  a  higher  feudal  power.  That  power 
resided  in  the  Sovereign,  the  Lord  Paramount.  The  Crown  is  the 
fountain  of  justice  ;  and  when,  upon  complaint  by  the  creditor,  brieves 
had  been  directed  to  the  King's  Judges  to  try  the  claim,  and  it  was 
ascertained  to  be  just,  then  the  duty  of  submission  to  the  Sovereign, 
pronouncing  through  the  voice  of  his  Court  his  award,  and  ordaining 
performance,  prevailed  over  the  rights  of  the  lesser,  though  more  im- 
mediate, superior;  and  thus  the  debtor's  obligation  of  obedience  to  the 
Lord  Paramount  secured  to  the  creditor  that  recourse  against  his 
person,  which  the  claims  of  the  immediate  superior  would  have  denied. 
Li  England,  too,  as  we  learn  from  Blackstone,  "  upon  feudal  principles 
the  person  of  a  feudatory  was  not  liable  to  be  attached  for  injuries 
merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his  per- 
sonal services ;"  and  there  the  diflSculty  was  obviated  by  the  sin- 
gular expedient  of  charging  a  trespass  by  citing  the  defendant  to 
shew,  quare  ):iau8um  /regit — for  breaking  the  plaintiff's  close  vi  et 
armis — that  being  an  offence  which  subjected  the  defendant's  person 
to  arrest ;  and,  after  the  action  was  commenced  upon  this  foundation, 
the  plaintiff,  by  connivance  of  the  Court,  might  go  on  to  prosecute 
for  the  real  cause  of  complaint.  Upon  making  the  complaint  the 
plaintiff  was  entitled  to  a  writ  against  the  defendant's  person,  called 
capias  ad  respondendum^  which  forced  him  to  appear  and  find  bail — 
a  proceeding  to  which  there  was  a  precise  parallel  in  the  ancient 
forms  of  civil  process  in  Scotland.  The  writ  granted  in  execution  in 
England  was  termed  capias  ad  satisfaciendum.  The  security  afforded 
by  the  feudal  principles  to  the  debtor's  person  was  thus  obviated, 
both  in  England  and  Scotland,  by  the  aid  of  legal  fictions — in  the 
former  country,  by  the  awkward  expedient  of  averring  a  trespas. 
which  had  never  been  committed,  and  in  Scotland  by  the  equally 
imaginary  imputation  of  rebellion,  founded  upon  alleged  disobedience 
to  the  Sovereign's  command  that  the  debtor  should  pay  his  debt, 
although  no  inquiry  or  distinction  was  made  whether  the  failure  to 
pay  proceeded  from  wilfulness  or  from  inability.  It  is  not  then  to 
be  wondered  at,  that,  as  the  slave  considers  theft  from  his  owner  a 
less  heinous  offence  than  from  a  stranger,  so  the  criminal  character 
attached  by  the  excited  imagination  of  the  law  to  the  non-payment 
of  debts  was  distinguished  from  the  real  crime  of  rebellion  by  the 
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Part  U.      modified  appellation  of  civil  rebellion.     The  knowledge  of  this  source 
Chapter  IV.  ^^  ^^^  ^^^  ^^  imprisonment  for  debt  is  necessary  in  order  to  under- 
stand clearly  the  import  of  certain  rules  and  forms  which  still  subsist 
in  the  enforcement  of  obligations. 

Our  limits  forbid  us  from  pursuing  further  the  early  history  of  exe- 
cution for  civil  debt.     Those  who  wish  to  study  it  in  detail  will  find 
fiill  information  in  Mr.  Ross's  Lectures.     It  is  the  more  difficult  to 
devote  adequate  space  to  such  inquiries,  since,  in  addition  to  the 
long  array  of  obsolete  forms  exhibited  by  Mr.  Ross,  we  have  now  to 
class  the  writs  of  execution  which  prevailed  when  he  wrote,  as  prac- 
tically exploded.     Although  they  are  in  disuse,  still  they  must  be 
explained,  because  not  only  are  they  still  legally  competent,  but  the 
new  forms  which  now  prevail  cannot  be  thoroughly  understood  with- 
out an  acquaintance  with  those  for  which  they  have  been  substi- 
tuted. 
Object  of  exb-      In  proceeding,  then,  to  explain  the  forms  of  execution  for  debt,  we 
debt!^  ^^^       '^*^®  ^^^^  ^^  remark  generally  that  such  execution  has  two  objects, 
viz.   (1.)  to  compel  the  debtor  to  perform  his  obligation ;  and  (2.) 
in  default  of  payment  by  him,  to  recover  it  from  his  property.    When 
a  party  has  granted  and  incurred  various  obligations  and  liabilities, 
the  creditors,  if  they  use  no  steps  of  execution  or,  as  it  is  called, 
Rarkino  op      DILIGENCE,  are  ranked  pari  passu  upon  the  debtor's  funds — %,e,y  they 
cREi>iTOR8  pari  get  equal  shares  in  proportion  to  their  claims,  if  there  be  not  enough 
^^*"'  to  pay  all.     Formerly  the  widow,  upon  grounds  of  compassion,  was 

preferred  for  the  provisions  in  her  contract  of  marriage,  but  that  rule 
has  now  been  long  altered,  and  the  relict  cannot  claim  in  preference 
M.  3204.  to  onerous  creditors  ;  Lindsays  Creditors  competing,  24th  June  1 714 

Preference  by  No  preference  in  moveable  obligations  attaches  to  priority  of  date  in 
DiuoEjicE?^      the  contraction  of  the  debt,  or  in  the  deed  containing  it.     The  pre- 
ference (modified  within  certain  limits  in  cases  of  bankruptcy)  is 
granted  according  to  priority  in  the  use  of  diligence.     The  compul- 
iv.  41, 1.  sitors  of  the  law  are  called  diligences,  because,  according  to  Stair, 

they  excuse  the  users  from  negligence,  "  vigilantibus  non  dormienti- 
"  husjura  subveniunt,  which  is  founded  on  that  great  interest  to  has- 
"  ten  pleas  to  an  end."  Mr.  Ross  derives  it  from  the  French  Law,  in 
which  "  diligence "  means  pursuit.  Decrees  before  execution  are 
called  EXECUTORiALS — after  execution,  diliqenoe,  which  term  includes 
both  the  warrant  and  service.  Diligence,  then,  is  the  legal  procedure 
by  which  a  creditor  strives  to  obtain  performance  of  his  debtor's  obli- 
gation ;  and  it  is  directed  either  against  his  debtor's  person  by  appre- 
hension and  imprisonment,  or  against  his  debtor's  property.  In  the 
latter  case,  the  diligence  is  either  preventive,  in  securing  the  property 
from  use  or  transference,  or  it  is  in  direct  execution,  in  order  to  trans- 
fer the  property  to  the  creditor  himself  in  satisfaction  of  his  claim. 
Again,  diligence  is  divided  into  reai,  by  which  the  debtor's  heritable 
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property  is  attached,  and  personal — that  is,  diligence  directed  against      Pakt  II. 
his  body  or  his  moveable  estate.  Chafteb  IV. 

A  creditor  cannot  do  diligence  of  his  own  authority.     Attachment  Dilioencb 
of  the  person  or  property  is  too  serious  an  interference  with  the  **"*^  proceed 
liberty  of  the  lieges  to  be  permitted  upon  any  authority  not  sane-  authority. 
tioned  by  the  social  compact,  which  in  this  country  has  conferred 
that  power  upon  the  Crown  acting  through  the  Courts  of  Justica 
The  sentence  of  a  Judge  is,  therefore,  a  preliminary  to  diligence. 
Upon  the  obligation  contained  in  deeds,  we  have  seen  that  the  decree 
of  a  Court  can  be  procured  at  once  by  means  of  the  consent  to  regis- 
tration, •  which,  by  providing  the  appearance  of  a  procurator  for  the 
obligant,  gives  to  the  sentence  the  same  force,  as  if  it  were  a  judg- 
ment pronounced  inforo.    The  decree  either  contains  warrant  for  exe- 
cution, or  it  forms  the  ground  upon  which  a  warrant  can  be  obtained. 

The  first  thing  to  be  looked  to,  then,  in  recording  a  deed  for  execu-  Decree  op 
tion  is,  that  it  be  done  in  the  books  of  a  Court  possessing  jurisdiction  Registration. 
over  the  debtor.  The  nature  of  an  extracted  deed  as  a  sentence  in 
/oro  is  distinctly  shewn  by  this,  that,  if  the  registration  be  made  in 
the  books  of  a  Court  to  whose  jurisdiction  the  obligant  is  not  subject, 
the  extract  has  no  authority  as  a  ground  of  diligence  against  him. 
Registration  in  the  Books  of  Council  and  Session  affords,  of  course, 
effectual  execution  against  a  party  in  any  part  of  Scotland,  all  being 
subject  to  the  authority  of  the  Supreme  Court.  But,  when  it  is  in- 
tended to  proceed  by  registration  in  the  books  of  an  Inferior  Court, 
it  is  indispensable,  that  it  be  a  Court  having  jurisdiction  over  the 
debtor.  This  is  clearly  shewn  by  the  case  of  Campbell  v.  Macdonell,  5  S.  412. 
22d  February  1827.  Here  a  bill  was  drawn  by  a  party  living  at  Fort- 
William,  but  who  afterwards  removed  to  Ayrshire,  where  he  was  resi- 
dent at  the  term  of  payment.  The  protest  of  the  bill  having  been 
registered  in  the  Sheriff-court  books  of  Inverness,  where  it  was  pay- 
able, that  was  found  not  to  afford  a  warrant  for  charging  the  drawer  in 
Ayrshire ;  and  the  charge  was  suspended  upon  the  same  principle  in 
M'OhieY,  Henderson,  14th  December  1827,  in  which  case  the  Sheriff-  6  S.  248. 
clerk  of  one  ward  of  Lanarkshire  having  signed  a  precept  in  another 
ward,  of  which  he  was  not  clerk,  it  was  held  to  be  inept.  By  the 
provisions  of  the  recent  Personal  Diligence  Act,  as  we  shall  presently 

•  All  boodfl  or  obligations  granted  to  Her  Majesty,  in  the  form  heretofore  in  use  in  the 
Court  of  Exchequer,  shall  be  deemed  probative  docimients,  and  Imve  the  like  privileges, 
operation,  and  effect,  as  if  duly  executed  and  attested  according  to  the  Law  of  Scotland ;  tind, 
though  they  contain  no  davse  of  refjistration,  they  shall  be  capable  of  registration  in  the 
Books  of  Council  and  Session,  or  oth(^r  Judges'  books  competent,  and  to  have  a  decree  in- 
terponed  thereto,  and  to  be  extracted  with  a  view  to  execution,  as  if  they  contained  n  fonnni 
clAiwe  of  registration.  When  they  stipulate  for  a  penal  sum  to  lie  paid  in  the  event  of 
failure  to  pey  a  smaller  sum  conditioned  to  be  paid,  diligence  and  execution  shall  proceed 
only  for  payment  of  such  smaller  sum,  with  interest  and  expenses  duo  thereon ;  19  &  20  Vict. 
cap.  56,  (Court  of  Exchequer  Act,)  §  38. 
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Past  H  see,  the  extracts  of  registered  deeds  now  contain  not  only  a  decree 
Chaptbb  IV.  ^^^  performance  of  their  obligations,  but  a  warrant  likewise  for  exe- 
cution. That  statute,  however,  still  leaves  it  competent  for  a  party 
to  proceed  according  to  the  previous  method,  and  although  that  will 
only  be  done  under  rare  and  peculiar  circumstances,  yet  it  is  neces- 
sary for  the  practitioner  to  understand  these  forms,  both  in  case  he 
may  be  called  upon  to  use  them,  and  also  in  order  that  he  may  have 
a  more  perfect  acquaintance  with  those  now  practised. 

1.  Homing. — The  first  step  is  to  demand  implement  in  legal  form. 
This  is  done  under  the  authority  of  the  Sovereign  by  the  legal  officers, 
viz.,  mcssengers-at-arms,  who,  having  in  this  respect  succeeded  to 
duties  formerly  discharged  by  the  sherifis,  are  caUed  sheriffs  in  that  part, 
which  implies  merely  that  they  have,  in  the  matter  of  the  diligence, 
the  same  power  of  execution  which  the  sheriff  formerly  exercised.  It 
appears  that  at  one  time  our  summonses,  like  the  English  subpoena, 
could  be  served  by  any  one,  but  that  never  was  the  case  with  respect 
to  homings,  because  none  but  an  officer  of  the  Sovereign  could  de- 
nounce rebellion.  The  legal  demand  is  called  a  charge,  which  was 
formerly  given  upon  the  warrant  contained  in  a  writ  called  Letters  of 
Four  Forms.  Examples  of  this  writ  are  given  in  the  appendix  to 
Lord  Eames'  Historical  Law  Tracts.  It  directed  four  charges  at  suc- 
cessive intervals  of  three  days  each.  It  is  needless  to  examine  this 
writ.  Its  inconvenience  was  obviated  by  the  Act  of  Sederunt,  23d 
November  1613,  which  substituted  Letters  of  Homing  upon  a  single 
charge.  The  origin  of  the  name  of  the  latter  writ  will  appear  pre- 
sently. The  instrument  thus  substituted  for  the  letters  of  four  forms 
is  of  the  nature  of  a  letter,  addressed  by  the  Sovereign  to  messengers- 
at-arms  as  sheriffs  in  that  part*  No  names  of  messengers  are  inserted, 
but  a  blank  is  left,  and  they  are  addressed  jointly  and  severally,  which 
implies  authority  to  any  one  messenger-at-arms.  Originally  the 
authority  was  granted  to  one  officer  by  name,  and,  when  resistance 
was  apprehended,  as  was  not  uncommon  in  a  barbarous  age,  several 
were  named  with  power  to  act  together  or  singly.  The  address  con- 
cludes with  the  word  "  greeting/'  which  corresponds  precisely  to  the 
scUutem  of  the  Latin  epistle.  The  ground  of  debt  is  particularly  nar- 
rated, the  creditor  being  styled  ^^OurLovite" — that  is,  our  beloved  sub- 
ject, as  expressive  of  the  Sovereign's  regard  and  protection.  Where 
a  nobleman  is  the  party,  he  is  "  Our  trusty  and  weU-beloved  cousin.'* 
When  the  ground  of  debt  is  a  bond,  of  course  the  obligation  to  pay, 
with  the  sums,  principal,  interest,  and  penalty,  must  be  accurately 
recited,  and,  to  shew  the  warrant  for  diligence,  it  is  mentioned  that 
the  bond  has  been  recorded,  and  a  decree  interponed.  When  there 
have  been  partial  payments,  these  must  be  specified,  because  an  autho- 
rity to  charge  for  a  larger  amount  than  is  actually  due  would  affect 

*  See  Note,  p.  282,  infra. 


Letters  of 

HOBVUIO. 


ENFORCEMENT  OP  OBLIGATIONS.  279 

the  vaKdity  of  the  writ ;  M* Martin  v.  Forbea,  12th  November  1824.      PabtII. 

The  necessity  of  accuracy  in  reciting  the  ground  of  debt  is  shevm  by  ^    ,~ 

Broiun  v.  Blaikiey  1st  February  1849,  where  the  date  of  payment  of  g  g  275 
the  debt  being  partly  written  upon  an  erasure,  that  circumstance  was  hd^  474. 
held  to  be  fatal  to  the  validity  of  the  diligence.     Then  follows  the  Lcttbrs  of 
part  of  the  letters  containing  what  is  technically  called  the  Will —  Hommio,  amt*, 
formerly,  the  Command.     It  runs  thus :  "  Our  vnll  w  here/ore,  and 
^'  We  charge  you,  that  on  sight  hereof  ye  pass,  and  in  Our  name  and 
"  authority  command  and  charge  tiie  said/'  Jka    Here  the  debtor  is 
named.     If  there  be  a  principal  debtor  and  a  cautioner,  it  must 
^'  Charge  the  said  A  as  principai,  and  the  said  B,  as  cautioner  for 
*'  him,  but  that  subsidiarib,  and  after  discussion  of  the  said  principal^ 
**  and  as  proper  cautioner  only."     If  there  are  various  obligants 
bound  jointly  and  severally,  then  the  authority  is  to  charge  the  said 
"  A.  B.  &  C,  jointly  and  severally"    The  charge  is  to  be  given  to 
the  debtors  "personaUy  or  at  their  respective  dwelling-places,"  in  con- 
formity with  the  rules  by  which  the  execution  is  regulated,  and  which 
still  subsist,  "  to  make  payment  to  our  said  lovite  of  the  said  principal 
"  sum!'    The  sum  is  specified  with  the  penalty  and  interest,  and  the 
writ  is  made  prospective,  so  as  to  warrant  charges  for  the  interest, 
^'  to  fall  due  at  future  terms,  such  terms  being  always  first  come  and 
"  bygone."    The  charge  for  the  penalty  may  be  made  specifically  for 
the  actual  expenses  incurred.     If  these  are  disputed,  the  amount  will 
be  settled  by  the  Court  upon  a  report  of  the  auditor  in  a  suspension 
of  the  charge  ;  Hynd  and  Louden  v.  Soot,  30th  May  1826.    The  rate  4  S.  628, 
and  amount  of  interest  must  be  accurately  stated  ;  and  payments  to 
account  must  be  deducted  here  also. 

The  period  of  the  charge  is — "  within  six  days  next  after  he  is  indueko  of 
**  charged  by  you  thereto,"  if  there  be  a  consent  to  the  short  charge,  ^^^^  o« 

LETTERS  OF 

or  if  the  law  authorize  it,  as  in  the  case  of  bills  and  promissory  notes,  hornimo. 
If  there  be  no  such  consent,  then  the  duration  of  the  charge  was,  by 
immemorial  and  established  practice,  fifteen  days.  This  is  specified 
in  the  Act  of  Sederunt,  23d  November  1613,  with  a  provision  for  SpottiswoodVe 
twenty-one  days  where  the  debtor  lived  north  of  the  river  Dee ;  but  '^^  ^' 
the  latter  regulation  has  long  been  in  desuetude.  Now,  by  the  Court 
of  Session  Act,  13  &  14  Vict.  cap.  36,  it  is  provided  in  sect.  21,  that  all 
summonses  before  the  Court  of  Session  may  proceed  on  fourteen  days' 
warning,  where  the  defender  is  within  Scotland,  unless  in  Orkney  or 
Shetland ;  and  twenty-one  days  warning  where  he  is  in  Orkney  or 
Shetland,  or  furth  of  Scotland ;  and  that  such  shorter  inducice  shall 
also  be  competent  and  sufficient  in  respect  to  all  other  letters  passing 
the  Signet  bearing  a  citation,  charge,  publication,  or  service  against 
persons  within  or  furth  of  Scotland  respectively  ;  and  in  respect  to  all 
edictal  charges  upon  decrees  and  registered  protests.  Where  shorter 
inducice  were  sufficient  at  the  passing  of  this  Act,  (1850,)  it  provides, 
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that  they  shall  continue  to  be  sufficient.  By  the  Act  1685,  cap.  43, 
the  inhabitants  of  Orkney  and  Zetland  were  entitled  to  indttcim  of 
forty  days,  unless  they  had  consented  to  a  shorter  time ;  by  the  Court 
of  Session  Act,  the  period  is,  as  we  have  just  seen,  limited  to  twenty- 
one  days.  When  the  party  is  out  of  Scotland,  he  was  formerly  charged 
upon  inducicB  of  sixty  days,  and  that,  whether  he  had  consented  to  a 
shorter  charge  or  not.  The  Court  of  Session  Act  has  also  limited  this 
period  to  twenty-one  days.  These  are  the  inducice  common  in  prac- 
tice. There  are  others  in  particular  classes  of  writs,  viz.,  on  decrees 
of  the  Teind  Court,  ten  days;  upon  Exchequer  warrants,  twenty 
days  ;*  and  upon  hornings  at  the  instance  of  an  adjudger  against  the 
superior  nominatim,  formerly  twenty-one,  now  fourteen  days,  the 
inducicB  against  superiors  generally  being  now  twenty-one  days  in 
place  of  sixty.  No  case  seems  to  have  occurred  of  a  charge  consented 
to  upon  shorter  indudcd  than  six  days ;  and  Lord  Meadowbank,  in 
the  case  of  Forrester  v.  Walker ,  27th  June  1815,  indicates  an 
opinion,  that  the  Court  would  have  difficulty  in  sustaining  such  an 
innovation. 

We  have  next  the  penalty  of  disobedience  to  the  charge : — "  Under 
"  the  pain  of  rebellion  and  putting  him  to  the  horn,  wherein,  ifhefail^ 
"  the  said  space  being  elapsed,  that  immediately  thereafter  ye  denounce 
"  him  Our  rebel,  put  him  to  the  horn,  and  use  the  whole  order  against 
"  him  prescribed  by  law**  The  origin  of  the  denunciation  of  rebellion 
in  civil  matters  has  already  been  pointed  out.  The  direction  to 
"  put  him  to  the  horn,"  refers  to  the  manner  of  executing  the  denun- 
ciation, which  will  be  explained  presently.  It  is  to  this  ceremony 
that  the  letters  owe  their  name.  The  words,  **  the  whole  order  against 
"  him  prescribed  by  law,'*  refer  to  the  steps  subsequent  to  denun- 
ciation, viz.,  registration  of  the  homing  and  execution,  which  is  still 
practised  when  this  mode  of  diligence  is  used,  and  other  steps  which 
are  now  obsolete,  viz.,  publishing  the  rebel's  name  at  the  market  cross 
of  the  sheriffiiora,  and  giving  notice  to  the  Treasury  to  inventory  and 
seize  his  moveable  goods  fallen  to  the  Crown  by  reason  of  rebel- 
lion, for  which  the  old  form  contained  an  express  direction,  viz.,  "  to 

escheat  and  bring  in  ail  their  moveable  goods  and  gear  to  Our  use^ 
for  their  contempt" 

The  portion  of  the  writ  which  we  have  examined,  constitutes  the 
homing,  which  is  the  diligence  against  the  person,  and  the  foundation 
for  letters  of  caption,  which  form  the  warrant  of  imprisonment.  When 
it  is  intended  to  use  the  writ  for  attaching  the  debtor's  property  by 
arrestment  or  poinding,  a  warrant  to  that  effect  is  inserted,  which  we 
shall  afterwards  examine,  and  then  the  writ  is  called  letters  of  hom- 


<( 


<( 


*  Under  Schedule  G  of  the  Court  of  Exchequer  Act,  19  &  20  Vict.  c.  56,  which  comes  into 
operation  upon  12th  November  1856,  the  warrant  to  be  subjoined  to  extracts  of  Exchequer 
decrees  in  favour  of  the  Crown  authorizes  a  charge  of  six  days. 
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ing  and  poinding.    At  present,  we  confine  our  examination  to  the      Pabt  IL 
homing  as  affecting  the  person.  „ 

Next  we  have  the  words  of  stylo,  commencing  with  an  appeal  to 
the  highest  warrant  for  such  measures : — "  According  to  justice,  as  ye 
''  wiU  answer  to  Us  thereupon,  which  to  do  We  commit  to  you  and 
"  each  of  you  full  power  by  these  Our  letters,  delivering  them  by  you 
"  duly  executed  and  indorsed  again  to  the  bearer/'  The  latter  part  of 
this  clause  refers  to  the  re-delivcry  of  the  writ  by  the  messenger  to 
the  bearer — that  is,  the  creditor,  after  being  executed  and  indorsed — 
that  is,  having  the  execution  written  on  the  back.  ''  Given  under 
"  Our  Signet  at  Edinburgh,  the  day  of  , 

"  in  the  year  of  Our  reign."    The  date  of  Signet  letters 

is  the  date  of  their  warrant.  When,  therefore,  that  warrant  is 
a  registered  deed  or  protest,  the  date  of  the  letters  is  the  date  of 
the  extract,  which  is  the  date  of  the  decree  of  registration ; 
and,  in  this  case,  as  descriptive  of  the  warrant,  the  homing  con- 
cludes with  the  Latin  words — "  Per  Decretum  Dominorum  ConcUii."  I^^te  of  Sio- 
Letters  may  be  issued  from  the  Signet,  however,  to  authorize  dili- 
gence upon  the  decrees  of  Inferior  Courts — a  proceeding  which  be- 
came necessary,  whenever  the  party  to  be  charged  was  extra  territorium 
of  the  Inferior  Jurisdiction.  In  order  to  this,  it  was  formerly  neces- 
sary to  institute  an  action,  and  to  obtain  a  decree  of  the  Supreme 
Court,  which,  because  it  was  to  the  same  effect  as  that  of  the  subor- 
dinate Judge,  was  called  a  decree  conform^  This  was  afterwards  dis-  Decree  oov- 
pensed  with,  and  warrant  given,  as  a  matter  of  course,  upon  produc-  ^^' 
tion  of  the  Inferior  Judge's  decree  with  a  petition,  called  a  bill, 
praying  for  letters  of  homing,  &c.,  the  clerk  to  the  bills  writing  upon 
the  back  of  it  "  Fiat  ut  petitur,^'  (an  expression  traced  by  Mr.  Ross 
to  the  Roman  Chancery,)  "  because  the  Lords  Iiave  seen  Hie  precept" — 
i,e,  the  decree  of  the  sheriff  or  magistrates.  The  fiat  boro  the  date 
upon  which  it  was  granted,  and  as  it  formed  the  warrant  for  issuing 
the  letters,  the  date  of  the  fiat  was  the  date  of  the  letters.  A  bill 
was  necessary  also,  whore  the  homing  was  to  be  at  the  instance  of  an 
assignee,  and  then  the^^  was  granted,  *^  because  the  Lords  have  seen 
the  registered  bond  and  assignation  above  mentioned ;"  and,  in  such 
cases,  the  warrant  being  the  deliverance  on  the  bill,  the  letters  bore 
not  "P^  decretum,"  but  ^*Ex  deliberatione  Dominorum  Ooncilii." 
The  third  volume  of  the  Juridical  Styles  exhibits  numerous  instances 
in  which  it  was  necessary  to  proceed  by  bill,  and  it  is  proper  to  advert 
particularly  to  the  case  of  the  party  charged  being  furth  of  Scotland. 

Although  a  person  may  have  consented  to  a  charge  of  six  days,  Edictal 
nevertheless,  if  he  be  absent  from  the  kingdom,  when  charged,  the  ^^^lo^,^^^ 
inducicB  must  be  twenty-one,  formerly  sixty,  days ;  and  he  is,  in  that  wdere  debtor 
case,  cited  edictally  at  the  office  of  the  Keeper  of  Edictal  Citations ;  p^^f ^f '«.  .j^^ 
A,  S.,  24th  December  1838,  sect.  7.     By  section  53d  of  the  Statute,  voLiilp.  iV' 
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6  Geo.  IV.  cap.  120,  the  mode  of  citation  edictally  is  extended  to 
persons  not  having  a  dwelling-house  in  Scotland,  and  fortj  days 
absent  from  their  usual  place  of  residence,  such  persons  being  ap- 
pointed to  be  charged  according  to  the  forms  prescribed  in  the  Act. 
This  is  a  point  which  it  is  very  important  for  the  practitioner  to  attend 
to.  In  diligence  generally,  authority  to  charge  or  cite  edictally  must 
proceed  upon  a  special  warrant  obtained  from  the  Lord  Ordinary  in 
the  Bill  Chamber ;  Monteith  v.  Murray,  18th  July  1677.  It  was  for- 
merly held  necessary  in  diligence  at  the  instance  of  a  foreigner,  that 
(in  the  same  manner  as  in  actions)  he  should  appoint  a  mandatory,  at 
whose  instance,  as  well  as  his  own,  the  charge  or  other  step  of  diligence 
should  proceed.  But  this  has  been  overruled  by  the  case  of  Ross 
V.  Shaw,  8th  March  1849.  It  may  still  be  necessary,  however,  to 
observe  a  distinction  where  the  diligence  proceeds  upon  a  bill,  which 
partakes  of  the  nature  of  a  suit,  the  bill  being  a  petition  to  the 
Court  See  observation  of  Lord  Wood  in  the  case  of  Cooke  v.  Fal^ 
cotter's  Representatives,  26th  November  1850. 

The  form  which  we  have  examined  has  now  been  practically  super- 
seded by  the  1  &  2  Victoria,  cap.  114,  which  directs  the  insertion  in 
decrees  of  a  warrant  to  charge,  arrest,  poind,  and  imprison.*  When 
the  decree  is  transferred,  the  assignee  may,  by  sect.  7,  obtain  a  war- 
rant for  diligence  at  his  own  instance  in  the  Bill-Chamber.  The 
terms  of  the  minute,  craving  diligence  at  the  instance  of  an  assignee, 
prescribed  by  schedule  No.  5,  must  be  implicitly  observed.  The  place 
and  date  of  the  application  by  the  assignee  for  warrant  to  charge, 
required  by  the  schedule,  having  been  omitted,  a  note  of  suspension 
was  passed  in  Jamison  v.  Nelson,  19th  February  1853.  By  the  8th 
section,  it  is  declared  competent  to  obtain  extracts,  and  letters  of 
horning,  poinding,  arrestment,  and  caption,  according  to  the  former 
law  and  practices ;  but,  if  that  course  be  taken,  no  part  of  the  expense 
except  the  expense  of  the  extract  is  Qxigible  from  the  debtor,  unless 
it  be  shewn,  that,  in  the  particular  case,  it  was  incompetent  to  proceed 
by  the  forms  instituted  by  this  statute.  The  same  section  provides 
for  issuing  new  extracts  with  warrants  in  lieu  of  old  extracts,  or 
subjoining  a  warrant  to  the  foimer  extract.  Sections  9  to  15  inclusive 
contain  regulations  of  a  similar  nature  for  execution  upon  the  decrees 
of  sheriffs,  and  upon  deeds  registered  in  Sheriff  Court  books,  which 
are  to  contain  warrants  and  to  be  followed  by  execution.  Parties 
acquiring  right  have  the  same  facilities  in  the  Sheriff  Court  as  in  the 

*  Provision  is  made  hy  the  Court  of  Exchequer  Act  for  insertion  of  a  similar  warrant  in 
the  extracts  of  decrees  for  debts  due  to  the  Crown,  the  warrant  being,  however,  addressed  to 
Sheriffs.  Such  extract  is  declared  to  be  a  sufficient  warrant  to  any  messengcr-at^irms  or 
sheriff-officer  to  execute  c  arge,  arrestment,  and  poinding;  19  &  20  Vict.  cap.  56,  $  28. 
The  extract  also  contains,  af^er  the  warrant  to  arrest,  a  warrant  to  seize  and  detain  the 
books  of  accounts  and  other  books  and  papers  of  the  Crown-debtor.  An  execution  of  such 
seizure  most  be  returned ;  §  35. 
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Crourt  of  Session ;  and  provision  is  made  for  obtaining  warrants  of     Fast  II. 

concurrence  from  other  sheriffs,  renderiDg  execution  competent  within  chapto  IV. 

their  jurisdiction,  and  from  the  Bill-Chamber,  so  as  to  give  recourse 

oyer  the  whole  kingdom.    Examples  of  critical  objections  to  a  sheriff's 

warrant  to  chaise,  and  to  the  execution  of  the  charge,  being  repelled 

will  be  found  in  the  case  of  Hanna  v.  Neilson^  2d  March  1849.     As  ii  D.  941. 

diligence  now  proceeds  in  almost  every  case  upon  an  extract  of  Court, 

the  practitioner  should  satisfy  himself  of  the  accuracy  and  integrity 

of  the  extract     In  Crichton  v.  Watt,  25th  November  1830,  an  objec-  9  S.  68. 

tion  to  a  charge,  that  the  day  of  registration  was  written  upon  an 

erasure  in  the  extract  was  overruled,  the  month  and  year  being  entire, 

and  registration  on  any  day  of  that  month  being  sufficient,  and  the 

protest  and  the  record  being  also  correct    But  the  Judges'  opinions 

lead  to  the  inference,  that,  if  the  month,  or  other  essential  part, 

had  been  vitiated,  the  charge  could  not  have  been  sustained,  and, 

although  the  charge  was  sustained,  expenses  were  not  allowed  to  the 

charger,  because  he  had  a  claim  of  relief  against  the  clerk  of  Court, 

who  had  made  the  blunder  in  the  extract 

Exectatwn  of  Charge. — The  3d  section  of  the  Act  prescribes  the  Forxautrs 
form  of  execution,  which  remains  the  same  as  formerly,  with  this  ^  SSS!^' 
modification,  that,  by  the  32d  section,  one  witness  is  sufficient  for 
service  or  execution ;  and  extracts,  citations,  deliverances,  schedules, 
and  executions,  may  be  either  printed  or  in  writing,  or  partly  both. 
What  then  are  the  formalities  of  execution  formerly  established,  and 
still  requiring  to  be  observed  ? 

The  charge  must  be  given  to  the  party  named  and  designed '^®-^'»"  ^^<»* 
in  the  diligence.     But  can  an  extract  or  letters  never  be  a  war- bb  bxboutid. 
rant  against  a  person,  unless  he  is  named  in  them?     In  certain 
cases  they  may.     It  is  well  established,   that  diligence  against  a 
eompany-firm  is  a  sufficient  warrant  to  charge  the  individual  mem- 
bers of  the  firm,  though  not  named,  and  that  it  lies  with  the  messen- 
ger to  discover  who  the  partners  are  ;  Thomson  v.  LtddeU  and  Co.,  F.  C. 
2d  July  1812 ;  and  the  same  was  held  in  Wallace  v.  Plock  and  Logan,  3  D.  1047. 
19th  June  1841  ;  and  in  Knoxy.  Martin,  12th  November  1847,  a  10  D.  50. 
warrant  against  a  company,  and  against  one  partner  nominatim,  was 
held  to  authorize   a  charge  against  another  partner,  though  not 
named.     (This  case  contains  a  practical  exhibition  of  diligence  in 
various  shapes  under  tho  Personal  Diligence  Act : — (1.)  The  Sheriff's 
decree  with  warrant ;  (2.)  The  warrant  of  concurrence  by  the  Court 
of  Session,  and  execution  following ;  (3.)  The  assignation  of  the  de- 
cree, and  warrant  from  the  Sheriff  in  favour  of  the  assignee.)    A  bond 
for  a  cash  credit  to  a  company,  binding  the  partners  at  the  time 
and  the  company,  and  those  who  may  afterwards  become  partners,  is 
a  foundation  for  diligence   against  future  partners,  although  not 
named  in  tho  warrant ;  M'Lean  v.  Rose,  9th  December  1836.    It  is  15  s.  236. 
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competent  to  register  the  protest  of  a  bill,  granted  for  a  company 
debt,  against  the  company,  and  one  partner,  within  the  jurisdiction 
in  which  that  partner  is  domiciled,  although  another  partner,  against 
whom  no  diligence  is  used,  resides  in  another  jurisdiction.  It  was  so 
found  in  Sutherland  v.  Gunn,  I7th  January  1854.  In  that  case  the 
company,  which  was  dissolved,  had  carried  on  business  in  the  same 
place,  in  which  the  individual  partner  charged  resided.  Diligence 
may  also  be  used  at  the  instance  of  a  company  named  by  a  proper 
firm,  although  none  of  the  partners  be  named  in  the  warrant.  But 
this  rule  does  not  extend  to  companies  using  a  descriptive  firm, 
which  can  only  sue  or  charge  at  the  instance  of  their  partners,  or, 
under  special  powers,  at  the  instance  of  an  office-bearer.  The  law 
upon  this  subject  was  carefully  examined  and  settled,  upon  the  foot- 
ing now  stated,  by  the  whole  Court,  in  Forsyth  v.  Hare  and  Company, 
18th  November  1834.  The  strictness  required  in  the  execution  of 
diligence  is  shewn  by  Craig-  v.  Brock  and  Ferguson,  23d  November 
1841,  where  there  was  a  warrant  authorizing  execution  at  the 
instance  of  a  company  with  a  proper  firm,  and  of  the  partners 
nominatim.  The  messenger's  charge  was  given  as  at  the  instance 
of  the  partners  without  naming  the  firm,  which  was  held  an  unwar- 
rantable deviation  from  the  warrant,  rendering  the  charge  invalid. 
A  charge  against  a  minor  is  null,  unless  the  tutors  and  curators  are 
also  charged  ;  Ramsay  v.  Renton,  18th  January  1672. 

The  messenger-at-arms  or  other  officer  must  have  the  warrant  in 
his  possession.  But  he  is  not  bound  to  exhibit  it  to  any  one,  except 
the  party  charged;  Lerm^ntv,  Lermont^s  Heirs,  11th  July  1699; 
and  it  will  be  presumed,  that  the  warrant  was  in  his  possession, 
unless  the  contrary  be  proved. 

Where  is  the  charge  to  be  given  ?  This  is  regulated  by  the  Act  1640, 
cap.  75,  which  applies  to  diligence,  as  well  as  summonses,  and  directs 
the  officer,  if  he  cannot  apprehend  the  party  personally,  to  pass  to  his 
principal  dwelling-place,  exhibit  the  warrant,  execute  the  charge, 
and  offer  a  copy  of  the  letters  or  precept  to  the  servant,  which,  if 
refused,  he  is  to  affix  to  the  door  or  gate  of  the  house.  If  entrance 
is  not  obtained,  the  officer  is  to  give  six  knocks,  and  make  the 
execution  in  presence  of  witnesses,  affixing  the  copy  upon  the  door 
or  gate.  It  is  clear,  that  personal  execution,  when  practicable,  is  to 
be  preferred,  as  the  least  open  to  doubt  or  question.  The  Act  of 
Sederunt,  1613,  in  substituting  letters  of  horning  for  the  letters  of 
four  forms,  directed  the  charge  to  be  given  not  only  at  the  party's 
dwelling,  but  at  his  parish  kirk  also  ;  but  the  latter  part  of  this 
enactment  does  not  appear  ever  to  have  received  general  observance. 
The  debtor  is  charged  personally  by  delivering  to  him  a  charge, 
called  a  copy  in  the  older  practice.  This  copy  of  charge  is  in  name 
of  the  messenger,  acting  by  virtue  of  the  warrant,  (described  by  its  date. 
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and  the  names  and  designations  of  the  parties,)  and  by  the  Sovereign's      Pabt  II. 
authority  charging  the  debtor  to  pay  the  principal  sum  with  interest  chapter  IV. 
and  penalty,  as  contained  in  the  ground  of  debt,  (which  is  described 
by  its  dates  and  other  particulars,)  within  the  days  of  charge,  under 
pain  of  poinding  and  imprisonment ;  and  it  bears  the  date  of  execution. 
When  the  debtor  cannot  be  found  personally,  the  messenger  must,  Execution  at 
in  compliance  with  the  statute,  make  the  execution  at  his  principal 
dwelling-place.    In  order  to  the  validity  of  execution  in  this  manner,  place. 
it  is  indispensable,  that  the  place,  where  the  copy  is  so  delivered,  be 
truly  the  dwelling-place  of  the  party  charged.     A  homing  was  found 
null,  because  denounced  at  Cupar,  the  head  burgh  of  Fife,  where  the 
party  was  residing  with  his  family  in  an  inn,  whereas  the  execution 
should  have  been  made  in  Edinburgh,  where  he  had  a  house ;  Pater^  M.  3724. 
son  V.  Fermour,  20th  November  1672.     In  Bruce  v.  BaU,  13th  July  M.  3696. 
1708,  a  citation  left  with  a  party's  servant  at  a  lodging-house  in 
Edinburgh,  the  master  being  within  and  asleep  at  the  time,  was 
found  null,  because  not  being  served  personally  it  ought  to  have 
been  served  at  his  dwelling-place  in  the  country.     According  to  the 
same  strict  rule,  arrestment  executed  against  a  merchant,  by  leaving 
a  copy  at  his  counting-house,  where  he  does  not  reside,  has  repeat* 
ediy  been  held  inept.     See  the  cases  of  Fraser,  Reidy  and  Sons  v.  M.  3706. 
Lancaster  and  Jamieson,  14th  January  1795;  and  Sharp,  Fairliey  i  8.837. 
and  Co.  v.  Garden,  21  st  February  1822.     But,  if  the  execution  or 
charge  be  served  at  what  is  truly  the  party's  dwelling-place,  it  is 
sustained,  although  he  may  at  the  time  be  resident  elsewhere,  as  in 
Douglas  and  Heron  v.  Armstrong,  23d  November  1779,  where  a  M.  3700. 
summons  against  an  advocate  having  been  executed  during  vacation 
at  his  house  in  Edinburgh,  the  execution  was  sustained,  although  he 
was  at  the  time  living  at  his  estate  in  Dumfrios-shire,  attending  to 
his  duties  as  sheriiF  of  that  county ;  and  in  Home  v.  Ecdes*  Gredi-  M.  3704. 
tors,  30th  July  1725,  execution  of  arrestment  at  a  house  taken  by 
the  arrestee  for  his  children  in  Edinburgh,  and  where  he  was  at  the 
time  of  serving  the  diligence,  was  sustained,  although  his  ordinary 
dwelling-place  was  in  the  country.     If  admission  to  the  dwelling- 
house  is  obtained,  the  messenger  delivers  a  copy  to  the  debtor,  should 
he  appear,  and  if  he  does  not  appear,  it  is  delivered  to  his  servants. 
Should  they  refuse  it,  he  must,  in  terms  of  the  statute,  affix  it  to 
the  principal  gate  or  door  of  the  house.     If  admission  is  not  pro- 
cured, then,  in  pursuance  of  the  statute,  the  messenger  must  give 
six  knocks  loud  enough  to  be  audible  to  those  within,  and  after- 
wards affix  the  copy  to  the  door  or  gata     When  the  knocks  are 
not  given,  or  are  given  so  as  not  to  be  audible,  the  execution  will  be 
annulled. 

The  evidence  of  the  service  or  charge  is,  what  was  formerly  called  "^"^  f^^'*!^ 
tbo  messenger's  indorsation,   because  wntten  on  the  back  of  the  tiov  op 
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letters,  and  is  now  termed  the  execxation.  It  is  an  attestation  by  the 
messenger  of  his  having  executed  the  writ  or  diligence  in  due  form. 
Bj  the  statute  1540,  every  officer  is  required  in  his  indorsation  to 
describe  the  mode  of  execution,  so  as  to  shew  that  it  was  made  in 
one  or  other  of  the  ways  prescribed  by  the  statute.  Accordingly,  the 
execution,  after  giving  full  particulars,  as  in  the  charge,  bears,  that 
it  was  done  either,  (1),  by  delivering  a  just  copy  of  charge  to  the 
debtor  personally  apprehended ;  or,  (2),  by  leaving  the  copy  charge 
for  the  debtor  within  his  dwelling-place  in  ,  with  a  servant, 

because  he  could  not  be  found  personally ;  or,  (3),  by  affixing  and 
leaving  the  copy  for  the  debtor  within  the  lockhole  of  the  most  patent 
gate  or  door  of  his  dwelling-house  in  street  , 

after  giving  six  audible  knocks  upon  the  gate  or  door,  as  use- is, 
because  the  messenger  could  neither  get  access  into  the  said  dwelling- 
place,  nor  find  the  debtor  personally.  Tlie  omission  in  the  execution 
of  the  solemnities  appointed  in  the  Act  is  fatal  to  its  validity ;  and 
in  Hay  v.  Lady  BaUegemo^  19th  November  1680,  an  inhibition  was 
found  null,  the  execution  bearing,  that  "several  knocks"  were  given, 
and  not,  in  terms  of  the  Act,  the  precise  number  of  six.  In  another 
case,  an  execution,  bearing  delivery  of  a  copy  to  servants  for  their 
master,  was  held  null,  because  not  bearing,  that  it  was  so  delivered 
at  their  master's  dwelling-house ;  Nishet  v.  His  FOfCtor,  30th  July 
1736.  It  has  been  held,  however,  not  indispensable  to  specify  the 
dwelling-house  by  name,  when  the  party  is  described  by  his  known 
style — e.g,  Sir  John  Heron  Maxwell  of  Springkell — which  includes 
the  name  of  his  dwelling-place,  and  so  satisfies  the  requirements  of 
the  law ;  Scott  v.  Fisher,  2d  December  1825. 

By  the  Act  1681,  cap.  5,  it  is  declared,  that  none  but  subscribing 
witnesses  shall  be  probative  in  messengers'  executions  of  inhibitions^ 
of  interdictions,  homings,  or  arrestments,  and  it  is  required  under 
the  pain  of  nullity,  that  the  witnesses  be  designed  in  the  body  of  the 
execution.  Although,  by  the  recent  Personal  Diligence  Act  only 
one  witness  is  required,  these  provisions  remain  in  force  as  regards 
his  signature  and  designation.  The  name  and  designation  of  the 
witness  must  also  appear  in  the  copy  or  schedule  served  upon  the 
party ;  and  for  want  of  this  arrestments  were  found  inept  in  Stewart 
V.  Brown,  22d  May  1824. 

It  is  a  vital  point  in  the  validity  of  the  execution,  that  it  set  forth 
with  minute  accuracy  the  particulars  of  the  warrant  If  the  autho- 
rity for  the  charge  be  misrecited,  the  charge  is  without  a  foundation, 
and  cannot  stand.  So,  in  Watts  y.  Barbour,  ]st  July  1828,  a  charge 
upon  a  Sheriff's  precept  of  poinding  was  suspended,  the  precept  being 
described  in  the  copy  charge  as  dated  7th  November,  while  the  true 
date  was  7th  December.  And,  in  Hog  v.  M'LeUan,  2d  June  1797,  a 
poinding  was  defeated,  because  the  execution  of  homing,  upon  which 
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it  proceeded,  was  of  a  date  obviously  erroneoua,  being  prior  to  tbe     Fa»  n. 
date  of  tho  letters.    In  an  execution  under  the  new  forms,  it  waa  ChaptoIV, 
objected  to  a  charge,  that  it  described  the  warrant  as  an  "  extract 
"  registered  protested  note  or  bill  of  exchange,"  while  the  true  war- 
rant was  tho  extract  registered  protest  only.     It  was  not  necessary 
to  pronounce  judgment  on  this  point,  but  the  Judges  considered  that 
the  validity  of  the  execution  was  too  doubtful  to  have  justified  an 
agent  in  resorting  to  imprisonment ;  Olen  v.  Black,  19th  November  4  D.  so. 
1841.    An  erroneous  execution  of  arrestment  may  be  corrected  by  an 
amended  execution,  when  there  is  no  competition  ;  May  v.  Malcolm,  4  B.  76. 
7th  June  1825 ;  and  two  of  the  Judges  were  of  opinion,  that  the 
amended  execution  would  have  availed  even  in  a  competition.     At 
first,  the  execution  was  not  signed  by  the  witnesses,  and  it  had  no 
authentication  except  the  messenger's  signet  or  stamp,  required  by 
1540,  cap.  74.     By  1686,  cap.  4,  stamping  was  dispensed  with,  and  the  1686,  c.  4. 
subscription  of  the  messenger  and  witnesses  required  under  the  sanc- 
tion of  nullity  ;  and  1693,  cap.  12,  directs  that  all  copies  served  shall  ^^*'i  *■  "■ 
bear  at  length,  and  not  in  figures,  the  day  and  date  of  delivery,  and 
also  the  names  and  designations  of  the  witnesses,  in  the  same  way  as 
the  execution.    These  enactments  are  to  be  regarded  as  still  in  force, 
excepting  in  so  far  as  superseded  by  the  recent  statute,  which  makes 
one  witness  sufficient. 

J)enunciation. — If  the  charge  waa  not  obeyed  within  the  days  of  M*»w«»  or 
inducice,  the  penalty  of  disobedience  waa  incurred,  and  the  party  uui- 
might  immediately  be  denounced  rebel     This  waa  done  by  the  mes- 
senger repairing  with  two  witnesses  to  the  market-cross  of  Edinburgh, 
or  of  the  head  burgh  of  tlie  shire  of  the  debtor's  residence,  where 
after  three  several  oyesses,  (i.e.,  calling  upon  tho  lieges  to  listen,)  he 
read  the  letters  aloud,  and  blew  three  blasts  of  a  bom.     In  this  last 
ceremony  consisted  the  proclamation  of  the  debtor  as  a  rebel  to  tbe 
Sovereign,  and  the  forfeiture  of  his  moveables  to  the  Crown.     A  copy 
of  the  letters  and  execution  was  affixed  to  tho  market-cross.     Long 
before  the  date  of  the  Personal  Diligence  Act,  the  actual  observance 
of  these  ceremonies  had  ceased,  but  the  messenger  returned  an 
execution  in  the  same  terms  as  if  they  had  been  literally  fulfilled. 
Denonciation  could  be  made  only  within  a  year  and  day  of  the  date  PEstoit  mm 
of  the  charge,  a  new  charge  being  requisite,  if  a  longer  time  had  ^^^k"c«" 
elapsed  ;  and,  after  being  made,  it  was  null,  if  the  homing  and  exe-  ■■  ""o«- 
cutions  were  not  registered  within  fifteen  days  in  the  books  of  the 
ahire;  or  in  the  general  register  of  homings. 

Before  1746  the  effects  of  denunciation  were  these : —  ErncTn  oi 

(1.)  The  denounced  debtor's  moveable  estate  fell  as  escheat  to  the  I'sraoii'"'" 
Crown,  the  creditor,  upon  whose  diligence  he  waa  denounced,  being  ascBUT. 
entitled  in  the  first  place  to  payment  of  his  debt    This  effect  in 
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favour  of  the  Crown,  which  is  called  the  single  escheat,  is  still 
incurred  by  denunciation  for  a  crime. 

(2.)  The  debtor's  heritable  estate  fell  under  the  liferent  escheat — 
that  is,  the  rents  and  produce  of  his  land  were  forfeited  to  the 
superior  during  his  life.  This  is  the  reason  why  Mr.  Erskine,  in  his 
Institutes,  treats  of  diligence  by  homing  under  the  title  of  "  Rights 
"  of  Superiority  and  its  Casualties."  This  casualty  still  arises  in  the 
case  of  crimes,  but,  by  the  Heritable  Jurisdiction  Act,  20  Geo.  II. 
cap.  50,  passed  after  the  rebellion  of  1745,  the  casualties  both  of 
single  and  of  liferent  escheat,  incurred  by  homing  and  denunciation 
for  civil  debts,  were  abolished  from  1 748. 

(3.)  By  the  Act  1621,  cap.  20,  denunciation  received  the  effect  of 
converting  every  sum,  for  which  the  debtor  was  charged,  into  principal, 
so  as  to  bear  interest ;  and  this  effect  still  follows,  interest  being  ac- 
cumulated with  principal  after  denunciation.  In  order  to  produce  this 
effect,  it  was  necessary  that  the  denunciation  should  take  place  at  the 
head  burgh  of  the  debtor's  domicile.  But,  by  the  Personal  Diligence 
Act,  §  5,  the  registration  of  the  execution,  which  is  substituted  for 
denunciation,  is  declared  to  have  the  effect  of  accumulating  the  debt 
and  interest  into  a  capital  sum,  whereon  interest  shall  thereafter 
become  due ;  and  the  same  effect  is,  by  §  10,  extended  to  registration 
in  the  Sheriff's  books. 

(4.)  Another  important  effect  of  denunciation  was,  that  the  de- 
nounced rebel  became  subject  to  imprisonment  at  the  suit  of  his 
creditor,  which  brings  us  to  the  subject  of 
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2.  Caption, — The  debtor  being  denounced,  and  the  homing  and 
execution  registered,  the  creditor  is  entitled  to  apprehend  and  incar- 
cerate him.  By  the  previous  practice,  this  was  effected  by  letters  of 
caption,  which  were  procured  by  presenting  a  bill,  to  the  same  effect 
in  substance  as  the  letters  themselves,  which  we  are  about  to 
examine.  Along  with  the  bill  was  produced  the  registered  horning 
and  executions,  and  the  Bill-Chamber  clerk's  fiat  upon  this  bill, 
granted,  "  because  the  Lords  have  seen  the  registered  horning,"  was 
the  warrant  for  the  writ,  which  accordingly  passed  Ex  deliheratione 
Doininorvm  Concilii,  After  the  address,  in  the  same  terms  as  in 
the  horning,  the  letters  of  caption  bear: — "  That  vpon  the"  (date 
of  denunciation,)  "  the  debtor  was  orderly  denounced  rebel  and  put 
to  the  horn  by  virtue  of  letters  of  horning,  cfrc,  for  not  making 
payment  of  the  sum  of"  &c.,  the  sum  being  specified,  as  well  as 
the  ground  of  debt,  and  the  warrant  as  mentioned  in  the  homing ; 
"  as  the  sams,  with  the  executions  thereof  duly  registered,  shewn  to 
"  the  Lords  of  Our  Council  and  Session  have  testified," — (that  is, 
when  exhibited  in  the  Bill-Chamber,  in  order  to  obtain  the  warrant 
for  caption.)     Then  comes  the  will,  which  is  not  merely  an  injunc- 


« 


<( 


it 
u 


ENFORCEMENT  OF  OBLIGATIONS.  289 

tion  to  apprehend,  but  a  command  to  direct  others  also  to  do  so  : —      PartTI. 

Our  wiU  is  hereforey  and  We  charge  you,  that  on  eight  hereof  ye  cnAPTSR  IV. 

pasSf  and  in  Our  name  and  auUiority  command  and  charge  tiie  Form  op  let- 

eheriffs  of  Owr  eheriffdom^y  Stewarts  of  Our  stewartries,  and  their  '^^^  ^Z^^ 
^*  deputes,  the  provosts  and  magistrates  of  Our  burghs,  as  also  messen-  ' 
**  gers-at-arms,  to  pass,  search  for,  seek,  take,  and  apprehend  the  per- 
**  son  of,"  (the  debtor,)  "  wherever  he  can  be  found,  within  the  bounds 
"  of  their  respective  jurisdictions;  and  being  so  apprehended,  to  put 
**  him  in  sure  ward,  firmance,  and  captivity,  within  their  respective 
*^  tolbooths,  or  other  warding  places  ;  keep  hold  and  detain  him  therein 
'^  upon  his  ovm  charges  and  expenses,  aye  and  until  he  fulfil  and  obey 
**  (he  command  and  charge  of  Our  said  letters  of  homing"  Then 
came  a  warrant  to  intrude,  if  necessary,  into  private  dwellings  and 
apartments  in  searching  for  the  party: — **  And  if  needful  that  ye 
**  make  all  shut  and  lockfotst  houses,  gates,  and  doors,  and  other  lock- 
^^fast  places,  open  and  patent,  and  use  Our  keys  thereto"  The 
King's  keys  are  the  hammers,  or  other  implements  which  may  be 
required  to  obtain  entrance.  Then  came  the  indudce  of  the  charge 
to  the  magistrates  : — "  Within  three  days  next  after  they  are 
"  cha/rged,  under  the  pain  of  rebellion,  and  putting  them  to  the  horn" 
And  the  penalty  of  their  disobedience  follows  : — "  With  certification 
"  if  they  fail,  the  said  space  being  elapsed.  Our  other  letters  will  be 
"  directed,  charging  them  thereto  simpliciter."  Formerly,  by  virtue 
of  this  certification,  upon  neglect  by  the  magistrates  letters  of  second 
caption  against  the  magistrates  themselves  could  be  procured,  but 
these  have  now  been  long  obsolete.  The  letters  of  caption  conclude 
with  the  same  words  of  form  as  the  homing. 

The  new  forms,  by  which  the  caption,  though  still  competent,  has  Modern  forms 
been  practically  superseded,  are  contained  in  sections  5  and  6  of  the  letters'op 
Personal  Diligence  Act,  1  and  2  Vict.  cap.  114,  which  make  it  com-  caitiok. 
petent,  within  year  and  day  after  a  charge  has  expired,  to  record  the 
execution  in  the  register  of  homings,*  which  registration  is  declared 
to  have  the  same  effect,  as  denunciation  and  registration  of  the 
homing  and  executions  previously  had.     It  is  to  be  observed,  that, 
as  it  is  only  the  execution  which  is  registered  under  the  new  forms, 
the  messenger,  although  he  writes  it  on  the  back  of  the  extract, 
must  insert  the  names  and  designations  fully,  in  order  that  tliese  may 

*  By  §  83  of  the  Coart  of  Exchequer  Act,  it  is  coropotcnt  for  the  Sheriff  to  cansc  extracts 
of  decrees  for  debts  due  to  the  Crown,  and  execution  of  charge  thereon  to  be  presented  to  the 
Sheriff-Clerk  of  the  county  where  the  charge  was  given,  and  the  Sheriff-Clork  must  record 
the  execution  in  the  register  of  homings  kept  by  him,  such  registration  being  declared  to 
hare  the  same  effect  as  the  registration  of  any  expired  charge  griven  in  terms  of  1  &  2  Vict, 
c.  114.  The  Sheriff-Clerk  then  indorses  a  certificate  of  registration,  and  it  is  thereupon 
competent  for  the  Sheriff  to  issue  a  warrant  to  imprison  ;  §  34.  The  Act  contains  schedules 
having  a  similar  object  with  those  annexed  to  1  &  2  Vict.  c.  1 14  ;  but  no  minute  is  necessary, 
as  under  the  latter  Act. 

19 
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Part  IT.  appear  in  the  register  of  homings.  By  section  6,  the  Keeper  of  the 
Chaftkb  IV.  register  of  hornings  is  to  give  a  certificate  of  registration,  and  then 
warrant  of  imprisonment  can  be  obtained  by  presenting,  along  with 
the  extract  and  execution  and  certificate  of  registration,  a  minute  in 
the  Bill-Chamber,  (which  minute  is  indorsed  upon  the  extract,)  in 
terms  of  a  schedule  subjoined  to  the  Act.  The  minute  is  signed  by 
a  Writer  to  the  Signet,  and  craves  warrant  to  apprehend,  imprison, 
and  open  shut  and  lockfast  places,  and  warrant  also  to  magistrates 
to  receive  and  detain.  The  schedule,  appended  to  the  Act,  which 
gives  the  form  of  this  minute,  requires  the  place  and  date  to  be  pre- 
8D.  8.  fixed  to  it,  and  the  omission  of  these  is  fatal ;  Simy.  Yuiley  15th 

November    1845.     Other  deviations  from   the  appended  forms   in 

11  D.  601.       points  less  material  were  not  sustained  as  fatal  objections,  in  Cleland 

V.  Clason  and  Clark,  15th  February  1849.  Upon  this  minute  the 
clerk  is  to  write  his  fiat,  and  then  the  extract  and  deliverance  can 
be  used  for  the  same  purposes,  and  are  declared  to  impose  the  same 
obligation  upon  magistrates,  as  if  letters  of  caption  had  been  issued. 
Section  11  empowers  the  SheriiF  to  issue  warrant  of  imprisonment  in 
similar  terma  In  this  case,  the  minute  must  be  subscribed  by  the 
creditor,  or  by  a  procurator  of  the  Court.  It  is  not  necessary  that 
the  minute  in  the  SheriiF-Court  be  in  the  handwriting  of  the  creditor 
or  of  a  procurator  of  Court,  if  it  be  subscribed  by  either.  A  minute 
lOD.  uii.  written  by  the  procurator's  clerk  was  sustained  in  AUany,  Miller, 
24th  June  1848. 

The  first  important  point  is,  that  the  inductee  must  have  expired, 
6  8. 845.  before  warrant  of  imprisonment  is  applied  for.     In  Lyle  v.  Gh^eiff, 

27th  June  1827,  a  caption,  raised  before  expiration  of  the  indudce, 
VmATxoNiN  was  found  inept.  Again,  this  being  a  writ  directed  against  the 
nu^Mo^KFT.  liberty  of  the  subject,  it  is  subjected  to  the  strictest  requirements  of 
See  infra,  p.     regularity  and  integrity.     This  doctrine  was  strongly  stated  and 

illustrated  in  a  case,  where  the  party's  name  in  a  caption  was  written 
on  erasures,  and  the  execution  was  found  in  consequence  to  be 
inoperative,  even  to  produce  the  legal  consequence  of  bankruptcy ; 
118.883.  Duncan  v.  Houston,  13th  Februaiy  1833,  affirmed  15th  August 
A^'si^^^  1834.  Nor  are  the  efiects  of  vitiation  in  writs  of  imprisonment  con- 
fined to  such  vital  parts  as  the  debtor's  name.  Letters  of  caption 
have  been  suspended  on  account  of  an  error  in  reciting  the  date  of 

12  S.  932.        the  contract ;  Hassett  v.  Walker,  5th  July  1834.     Under  the  new 

forms,  the  liability  to  error  is  not  so  great,  but  the  same  principles 
will  be  applied.  If  the  debt  has  been  paid  in  part  after  the  date  of 
the  extract,  a  restriction  ought  to  be  indorsed,  as  it  will  be  dangerous 
to  imprison  the  debtor,  without  specifying  the  amount  actually  due 
*  S.  123.         at  the  time  ;  Garden  v.  M'CoU,  13th  December  1826.     Here  two  of 

the  Judges  held  the  omission  to  indorse  a  partial  payment  fatal, 
while  Lord  Qlenlbe,  following  the  strict  legal  view  of  the  diligence, 
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said : — "  There  is  no  such  thing  as  arresting  a  debtor  for  any  par-      Part  n. 
**  ticular  sum  more  than  another.     He  is  arrested  for  disobeying  the  Chapto  IV. 
charge/'   He  adds : — "It  is  certainly  proper,  however,  that  he  should 
know  immediately,  how  much  he  requires  to  pay  in  order  to  get 
free ;"  and  no  prudent  practitioner  will  omit  to  make  that  informa- 
tion to  appear  upon  the  warrant. 

The  magistrates  bound  to  attend  to  warrants  of  imprisonment  were  Lubiutt  of 
those  whom  the  law  formerly  obliged  to  have  sufficient  prisons,  and  J^  nSioKr&c* 
if,  when  charged  to  concur  in  making  the  diligence  eifectual,  they 
refused  or  delayed,  they  were  liable  in  payment  of  the  debt     The 
Court  interfere  to  prevent  the  execution  of  caption,  where  the  appre- 
hension and  imprisonment  of  the  debtor,  or  the  mere  touching  of  his 
body,  may  endanger  his  life ;  Johnstone  v.  Glen,  9th  March  1850. 12  D.  903, 
The  magistrates  were  also  liable  if  the  debtor  escaped  through  the 
insufficiency  of  the  prison,  or  through  the  neglect  or  connivance  of 
the  jailer.     These  liabilities,  however,   are  removed  by  the   18th 
section  of  the  Act,  2  and  3  Vict.  cap.  42,  transferring  the  charge  and 
maintenance  of  prisons  to  a  Public  Board. 

Apprehension,  though  not  followed  by  imprisonment,  is  sufficient 
to  make  the  debtor  notour  bankrupt ;  Scott  v.  North  of  Scotland  ^^  D.  292. 
Banking  Company,  18th  January  1855.     According  to  this  decision 
also,  it  is  not  essential  that  the  messenger  touch  the  debtor  with  his 
wand  of  peace,  in  order  to  imprisonment  in  terms  of  the  Statute. 

After  a  debtor  has  been  imprisoned,  it  is  competent  for  other 
creditors  than  the  one  at  whose  instance  incarceration  took  place  to 
arrest  him  in  prison,  by  lodging  their  warrants  of  imprisonment  with 
the  jailer,  which  will  cause  him  to  be  detained  at  their  instance, 
although  the  claim  of  the  incarcerating  creditor  may  be  discharged. 
The  jailer  must  always  have  in  his  possession  either  the  principal 
warrant,  or  a  certified  copy,  for  the  debtor  is  entitled  at  any  time  to 
require  exhibition  of  the  warrant  upon  which  he  is  detained. 

Formerly  an  imprisoned  debtor  could  not  be  discharged,  except  by  Debtor,  how 
the  formal  process  of  expeding  letters  of  suspension  and  liberation,  p^^^^. 
The  creditor's  consent  was  not  sufficient,  because,  although  he  could 
discharge  his  own  claim,  he  could  not  acquit  from  the  claims  of  the 
Crown.     But  by  the  modern  practice,  the  debtor  is  released  upon  a 
discharge  of  the  debt,  and  it  was  settled,  that  he  is  entitled  to 
liberation  upon  consigning  the  amount  of  the  debt  in  the  hands  of 
one  of  the  magistrates  of  the  place  where  the  jail  is  situate ;  Forbes  2  S.  169. 
V.  Alison,  31st  January  1823. 

Until  a  recent  period,  the  only  execution  for  debt  in  Scotland  Act  of  wasd- 
which  was  direct,  and  without  a  fiction,  was  the  Act  of  Warding — 
a  power  of  imprisonment,  granted  in  the  14th  century  to  the  magis- 
trates of  Royal  burghs  for  the  encouragement  of  merchants.     This 
still  subsista     It  can  only  be  exercised,  of  course,  against  parties 
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Part  II.  domiciled  within  the  burgh  ;  and  the  debtor  may  bo  apprehended  at 
Chapter  IV.  ^^co  without  the  necessity,  as  was  once  supposed,  of  a  previous  search 
M.  woe  "Burgh  for  goods  belonging  to  him;  Marshall  v.  Lamonty  8th  March  1803. 
RoyaV'  App«.  yf[^]^  the  exception  of  the  Act  of  Warding,  no  inferior  Judges  for- 
PowER  OP  iM-  ™®^^y  possessed  the  power  of  imprisonment  for  civil  debts,  until  it 
pRiBORMEifT      was  conferred  on  Justices  of  the  Peace  by  the  Small  Debt  Act ;  and, 

uTOM^MioB  ^y  *^®  ^^^  ^®^-  ^^'  ^^IP'  ^^»  ^P^^  ^^^  Sheriffs.     Now,  by  the  5  and  6 

juDOBs.  "VTilL  IV.  cap.  70,  imprisonment  is  incompetent,  unless  the  debt 

exceeds  0^8,  6s.  8d.,  exclusive  of  interest  and  expenses.* 

Sakctdart.  The  Abbey  of  Holyrood-house,  and  adjacent  grounds  including 

Arthur  Scat,  form  a  sanctuary,  where  debtors  by  conforming  to  cer- 
tain regulations  obtain  protection  from  the  diligence  of  creditors 
against  their  persons.  They  become  subject,  however,  to  imprison- 
ment in  the  Abbey  Jail  for  debts  contracted  within  the  sanctuary ; 

**•  ^'  Berry  v.  Bowes,  24th  February  1820.     In  the  ancient  law  language 

the  sanctuary  is  called  the  oibth,  as  forming  a  circle  within  which 
the  person  is  safe.  The  Duke  of  Hamilton  is  Master  of  the  Girth, 
1.6.,  Keeper  of  the  Abbey,  within  which  he  exercises  jurisdiction  by  a 
bailie. 

AcTOFORACB,       By  tho  Act  1696,  cap.  32,  when  the  debtor  is  unable  to  maintain 

1696,  c.  82.  himself,  the  creditor  is  required  to  provide  aliment,  and,  if  he  refuse 
or  neglect  for  ten  days,  liberation  ensues,  after  which  a  change  of 
circumstances  must  be  shewn,  to  authorize  a  new  imprisonment ; 

8  8. 806.  Mackenzie  v.  Ma^an,  14tli  January  1830 ;  unless  the  liberation  shall 
have  been  occasioned  by  error  imputable  to  the  debtor  himself; 

8  D.  408.         Pender  v.  M' Arthur,  28th  January  1846.t 

BoHD  OF  PRE.  Bond  of  Presentation. — The  object  of  diligence  against  the  person 
BENTATioN.  jg  frequcutly  attained,  without  resorting  to  the  extremity  of  impri- 
sonment When  the  debtor  is  apprehended,  the  messenger  is  gener- 
ally authorized,  instead  of  taking  him  straight  to  prison,  to  allow 
him,  if  he  desires  it,  to  communicate  with  his  friends.  But  it  must 
be  carefully  observed,  that  the  messenger  cannot  carry  an  appre- 
hended debtor  anywhere  but  to  prison,  unless  the  prisoner  himself 
6  S.  123.  desires  it.     In  the  case  of  Garden,   already  cited,  damages  were 

awarded  against  the  creditor,  because  the  messenger,  instead  of  tak- 
ing the  debtor  straight  to  jail,  took  him  to  the  office  of  the  creditor's 
agent.  When  the  debtor  desires  it,  however,  he  is  generally  detained 
without  imprisonment,  and  allowed  to  negotiate  with  a  view  either 
immediately  to  procure  funds,   or  to  obtain  time  for  making  an 

*  Tho  recent  Act,  19  &  20  Vict  c  46,  exempts  from  the  operation  of  this  Act  imprison- 
ment under  the  Statute,  5  Qco.  IV.  c.  96,  passed  to  consolidate  and  amend  tho  Uws  rela- 
tive to  tho  arbitration  of  disputes  between  masters  and  workmen. 

t  The  Crown  is  bound,  under  the  Act  of  Grace,  to  aliment  its  debtor,  incarcerated  for  non- 
18  D.  3f>6.  payment  of  taxes ;  The  Advocate- Oenerdl  v.  Magistrates  of  InvemesSj  29th  Jannaiy  1856. 
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arrangement    The  latter  course  is  accomplished  by  a  friend  becom-     Part  ll. 

ing  bound,  that  the  debtor  shall,  within  a  specified  time,  appear  and  chapto  IV» 

again  subject  himself  to  the  creditor's  diligence,  upon  which  the 

creditor  consents  to  his  liberation.    The  same  arrangement  may  be 

made  for  a  temporary  release,  after  imprisonment  has  taken  phtca 

In  order  to  be  effectual,  the  obligation  to  present  a  debtor's  body 

must  be  in  writing,  not  being  capable  of  proof  by  parole ;  Chaplin  v.  4  D.  6i6. 

AUan^  5th  February  1842.    Here  it  was  pleaded,  that  the  verbal 

engagement  had  been  validated  by  rei  interventuSy  the  diligence  having 

been  withdrawn  upon  the  faith  of  it,  but  the  Court  did  not  consider 

that  ground  relevant  to  allow  a  proof  by  parole.     The  deed,  by  which 

this  obligation  is  undertaken,  is  called  the  bond  of  presentation. 

It  narrates  that  the  debtor  is  in  custody — the  nature  and  date  of  Terms  of  bond 
the  warrant — the  amount  of  the  debt — and  that  the  creditor  has  TfoN!^"^^ 
agreed  to  delay  incarcerating,  or  to  liberate,  upon  the  granter  becom- 
ing bound.     Then,  he  binds  and  obliges  himself  and  his  representa- 
tives to  present  the  debtor  to  the  messenger,  who  is  named,  or  to 
any  other  messenger  holding  the  warrant,  at  a  place  specified ;  or,  if 
it  is  a  case  of  liberation,  to  present  him  to  the  jailer  to  bo  entered  as 
a  prisoner  under  the  creditor's  diligence  upon  a  day,  and  between 
hours^  specified.    The  form  in  the  Style-book  adds  a  clause,  which  is  Vol  H.  p.  no. 
however  implied,  though  not  expressed,  viz.,  that  the  debtor  shall  be 
in  the  same  condition  as  at  present,  without  any  suspension,  sist, 
protection,  or  privilege,  which  may  prevent  the  warrant  being  put  in 
execution ;  and,  in  case  of  failure  to  present  in  such  condition,  the 
obligant  binds  himself  to  pay  the  debt  with  interest  and  expenses. 
In  implementing  this  obligation,  it  is  necessary  to  be  very  punctual  Obuqatiosi  to 
in  attendance  at  the  time  and  place  specified ;  and  it  is  advisable,  be^uwctuaiIt 
that,  in  case  of  non-attendance  upon  either  part,  both  parties  should  performed. 
be  prepared  to  have  it  certified  by  a  notarial  instrument ;  the  obli- 
gant protesting,  if  the  creditor  or  messenger  does  not  attend,  that  he 
has  performed  his  obligation  by  presenting  the  debtor,  and  is  dis- 
charged of  his  bond  and  penalty — the  creditor,  on  the  other  hand, 
protesting,  if  the  debtor  fails  to  appear,  that  the  obligant  has  become 
liable  in  payment  of  the  debt     But,  although  punctuality  is  to  be 
observed,  the  creditor  will  not  be  allowed  to  take  a  sharp  advantage. 
The  Court  can  only  countenance  a  moderate  relaxation  of  strictness 
in  point  of  time,  but,  where  there  is  bona  fide  performance,  the 
forfeiture  will  not  be  incurred,  though  the  party  be  a  few  minutes 
before  or  after  the  hour ;  M'Oown  v.  Neilson,  27th  November  1829. 
Here  the  obligant  was  bound  to  present  by  one  o'clock  on  a  day  speci-  8  8.  U2. 
fied,  and  the  debtor  was  in  attendance  at  half-past  twelve.     The 
creditor  not  having  arrived,  the  debtor  went  out  for  a  few  minutes. 
The  creditor  came  at  one,  and  left  at  a  quarter-past  ona     The  debtor 
returned  before  half-past  one,  and  sent  immediate  notice  to  the  credi- 
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tor,  that  he  was  in  attendance.  The  Court  held,  that  the  obligation 
had  been  duly  performed,  the  Judges  observing,  at  the  same  time, 
that  each  case  must  be  judged  of  by  its  own  circumstances,  and  that 
very  precise  terms  would  be  required  to  produce  the  rigid  effect  con- 
tended for  by  the  creditor  in  this  instance.  If  a  certain  hour  be  not 
fixed,  the  obligation  being  to  produce  before  a  certain  day,  or  being 
otherwise  more  or  less  indefinite,  the  obligant  will  not  be  relieved  by 
producing  the  debtor,  unless  he  give  notice  to  the  creditor  of  the 
time  when  the  surrender  is  to  take  place,  in  order  that  he  may  be 
prepared  to  put  his  diligence  in  effect ;  Macfarlane  v.  WhiUon,  10th 
June  1834,  Here  a  debtor  was  returned  to  jail,  but  without  notice 
to  the  creditor,  and,  as  the  jailer  still  held  the  creditor's  consent  to 
liberate,  he  could  not  be  detained.     The  bond  was,  therefore,  forfeited. 

Will  the  obligant  be  freed  from  his  obligation  upon  any  ground,  if 
he  fails  to  produce  the  debtor  at  the  place  and  time  appointed  ?  It 
is  not  doubted,  that  the  death,  or  the  sickness  of  the  debtor,  duly 
certified  as  disabling  him  from  attendance  without  danger  to  his  life, 
would  exempt  from  forfeiture,  all  such  obligations  being  necessarily 
subject  to  the  hindrances  of  nature  or  calamity.  But  such  obstacles  to 
presentation  as  result  from  the  act  of  the  debtor  do  not  liberate  the 
cautioner ;  so  the  debtor  s  enlistment,  though  it  liberates  him,  subjects 
the  obligant  in  the  bond  of  presentation  ;  Henderson  v.  Oraham,  22d 
July  1710 ;  and  the  obligant  remains  also  liable,  if  the  debtor  betake 
himself  to  the  sanctuary;  Douglus  v.  Black,  l7th  December  1842; 
and,  when  the  detention  of  the  debtor  which  prevents  his  surrender 
results  from  the  debtor's  own  liabilities,  as  when  ho  is  arrested  upon 
another  caption,  the  obligant  forfeits  the  debt ;  Polstead  v.  Scat,  7th 
July  1681.*  After  the  liability  of  the  obligant  has  been  incurred  by 
non-production  of  the  debtor,  the  creditor  must  be  cautious  in  dealing 
with  the  debtor,  if  he  intends  to  insist  against  the  obligant,  since  the 
obligant  will  be  entitled  to  the  immunities  of  a  cautioner,  if  the 
debtor  receive  indulgence  or  a  discharge.  Any  negotiation  with  the 
debtor,  therefore,  should  be  with  the  concurrence  and  authority  of 
the  obligant,  which  will  be  seen  correctly  exemplified  in  Dixon  and 
Douglas  v.  Thomson,  12th  February  1847. 

The  obligant  in  a  bond  of  presentation,  who  incurs  the  liability  and 
pays  the  debt,  has  no  claim  of  relief  against  a  cautioner  for  the  debt. 
The  cautioner  had  an  interest  for  his  own  relief  in  the  success  of  the 
diligence  against  the  debtor,  and,  consequently,  an  interest  also  in 
the  fulfilment  of  the  obligation  of  presentation,  and  therefore,  the  obli- 


*  ''  It  may  well  be  doubted,  notwithstandiDg  an  old  case  to  the  contrary,  whether  the 
"  cautioner  is  liable,  should  the  debtor  be  taken,  in  the  meanwhile,  on  another  caption  *,  for 
'*  this,  in  one  sense,  is  an  inevitable  accident,  and  the  creditor  has  all  the  benefit  that  he 
"  could  have  had  by  himself  imprisoning  the  debtor,  there  being  no  preference  by  priority  of 
*'  personal  execution.** — Bell*8  Commentary,  i.  386 ;  see  also  Bell's  IUu$tratton»,  i.  206. 
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gant's  failure  to  present,  by  which  the  cautioner  suffers,  cannot  be      P^bt  XL 
made  the  ground  of  a  claim  against  him ;  Oraham  v.  LitUe,  February  Chaptm  IV. 
1731 ;  Smith  v.  Ogle,  11th  December  181 1.  M.  3364. 

F.  C» 

Diligence  under  the  warrant  of  imprisonment  is  important,  as  we 
shall  afteni'ards  see,  not  only  as  a  direct  means  of  compulsion,  but  as 
one  of  the  modes  also  by  which  the  preference  of  particular  creditors 
may  be  defeated,  and  a  rateable  distribution  of  the  debtor's  effects 
secured  amongst  creditors  who  take  certain  steps  to  obtain  an  equal 
ranking  within  a  certain  limited  period. 

S.  Poinding, — The  extreme  measure  of  attaching  the  debtor's  person 
will  rarely  be  resorted  to,  if  the  debtor  have  visible  property,  capable 
of  being  attached  for  payment  of  his  debts.  We  shall  consider,  first, 
the  diligence  against  moveables,  by  which  the  property  can  be  most 
speedily  and  directly  attached,  and  its  proceeds  applied  at  once  in 
satisfaction  of  the  creditor's  claim.  It  is  called  "  poinding" — a  name 
derived  from  the  practice,  still  observed  in  England,  upon  seizure  of  a 
debtor's  cattle,  of  securing  them  in  an  enclosure  or  "  pound." 

Poinding  is  of  different  kinds.     The  process  by  which  proprietors  DiFFSBsirr 
of  land  make  their  right  of  hypothec  available  for  recovering  the  rents  «»dsof 
due  to  them  out  of  their  tenants'  effects,  is  of  the  nature  of  poinding, 
although  not  known  by  that  name.     Superiors  for  their  feu-duties, 
heritable  creditors  for  their  debts,  and  generally  those  not  in  posses- 
sion, who  have  a  real  right  affecting  the  land,  have  recourse  against 
moveables  on  the  ground,  restricted  as  regards  the  tenant's  moveables 
to  the  amount  of  the  term's  rent,  by  a  process  called  Poinding  the 
ground.     In  our  ancient  practice,  the  tenant's  property  might  be 
poinded  for  the  landlord's  debt,  a  violation  of  the  principles  of  justice 
traced  by  Lord  Eames  to  the  original  condition  of  the  tenants  as  serfs, 
and  incapable  as  such  of  holding  property.     Poinding  was  also  the 
diligence  by  which  land  itself  was  formerly  attached,  or,  as  it  was 
called,  apprised — a  process  for  which,  in  1672,  adjudication  was  sub- 
stituted.    Poinding  the  ground  is  a  step  of  real  diligence,  and  does 
not,  therefore,  fall  within  the  subject  now  to  be  treated  of,  which  is 
personal  poinding  —  the  attachment  of  the  debtor's  moveables  in 
immediate  satisfaction  of  the  creditor's  claim.* 

The  decrees  of  the  Supreme  Courts  are  grounds  upon  which  poind-  Watoaktb  foe 
ing  may  proceed,  and  also  the  decrees  of  Inferior  Courts,  to  which  a  ^"* 
precept  of  poinding  is  subjoined.     But  the  Inferior  Courts  cannot 
authorize  this  mode  of  recovery,  when  acting  under  special  Statutes 
which  direct  diligence  of  a  different  kind,  and,  therefore,  a  poinding 
upon  a  warrant  by  Justices  of  the  Peace  under  the  Excise  Statutes  p.  C.  App«. 
was  found  to  be  illegal,  because  these  statutes  direct  recovery  by  t^^ iJu^^' 

•  See  note  t,  p.  302,  infra. 
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distress ;  His  Majesty's  Advocate  v.  Forgans,  20th  February  1811. 
Until  the  recent  Personal  Diligence  Act,  warrant  for  poinding  was, 
as  we  have  seen,  inserted  in  the  letters  of  homing  passing  the  Signet, 
and  which,  when  this  also  was  inserted,  as  was  generally  the  case,  were 
called  letters  of  horning  and  poinding.  The  authority  to  poind  was 
contained,  of  course,  in  the  will  or  command,  and  occurred,  in  com- 
bination with  authority  also  to  arrest,  immediately  after  the  order  to 
denounce,  in  these  terms: — ^^Attour*'  (i.e.  moreover)  **thai  ye  law- 
*'J^ly  fence/'  (i.e,  protect  from  interference,)  "arrest,  apprise"  (ie. 
value  with  a  view  to  appropriation  or  sale,)  "  compeU/*  (ie.  drive  in 
cattle,)  "poind  and  distrain  all  and  sundry  the  said"  (debtor's) 
"  readiest  moveable  goods,  gear,  debts,  and  sums  of  money,  a/nd  other 
"  mmeable  effects  of  whatever  denomination,  m^ke  penny  thereof  to  the 
"  avail  and  quantity  of  the  foresaid  sums,  and  see  Our  said  lovite  com- 
"  pletely  paid  and  satisfied  of  the  same." 

Letters  of  caption,  as  we  have  seen,  contained  a  warrant  to  open 
shut  and  lockfast  places.  Wlien  access  was  not  obtained  for  the  pur- 
pose of  poinding,  the  messenger  returned  an  execution  stating  the 
fact,  and  upon  production  of  the  diligence  and  execution  a  warrant 
was  obtained  in  the  Bill-Chamber  for  letters  of  open  doors,  which 
passed  the  Signet,  of  new  charging  messengers  to  poind,  and,  if  need- 
ful, to  make  shut  and  lockfast  houses,  gates,  and  doors,  and  other  lock- 
fast places,  open  and  patent.  By  the  Personal  Diligence  Act,  1  &  2 
Vict  cap.  114,*  we  have  seen  that  the  extract  of  the  decree  now 
contains  a  warrant  to  charge  for  payment  under  the  pain  of  poinding 
and  imprisonment,  and  also  to  arrest  and  poind ;  and  by  §  4  it  is 
enacted,  that,  after  the  days  of  charge,  it  shall  be  lawful,  by  virtue 
of  such  extract,  to  poind  the  moveable  effects  of  the  debtor,  as  if 
letters  of  poinding,  or  letters  of  homing  containing  warrant  to  poind, 
had  been  issued,  and  for  that  purpose  to  open  shut  and  lockfast  places. 
Under  these  warrants  it  is  competent  to  poind  for  the  principal  sum 
of  the  debt  with  interest,  and  also,  by  universal  practice,  for  as  much 
as  will  cover  the  expense  of  the  diligence ;  McNeill  v.  M'Mur<Ay, 
Ralston,  &  Co.,  13th  Febmary  1841. 

When  may  the  poinding  proceed?  By  1669,  cap.  4,  it  was  de- 
clared not  lawful  to  poind  for  personal  debts,  until  the  party  had 
been  charged,  and  the  days  of  charge  had  expired ;  and  this  rule,  we 
have  seen,  is  continued  by  the  recent  Statute.  This  diligence,  how- 
ever, does  not  require,  like  caption,  to  proceed  within  year  and  day 
of  the  charge,  but  is  competent  even  at  a  distance  of  years  after  a 
charge,  and  without  renewing  it ;  Kerr  v.  Barbour,  30th  May  1837. 
And,  while  a  caption  may  bo  put  in  force  at  any  hour  of  the  day  or 
night,  a  poinding  is  valid  only  if  done  in  daylight  In  Douglas  v. 
Jackson,  11th  February  1675,  the  Lords  found  a  poinding  not  valid, 

*  As  also  by  the  Court  of  Ezcbequor  Act,  19  &  20  Vict.  c.  56. 
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unless  begun  before  sunset,  and  ended  during  the  daylight    Stair      Past  II. 
lays  it  down,  that  poindings  on  the  Lord's-day,  or  on  solemn  days  chaptto  IV. 
appointed  by  the  Church  or  State  for  humiliation  and  thanksgiving,  iv.  47, 27. 
are  void ;  and  a  poinding  executed  upon  Sunday  was  found  nidi,  in 
Mortimer  v.  Scrimzeour,  9th  February  1622.  M.I6001. 

What  goods  of  the  debtor  are  subject  to  the  diligence  of  poinding  ?  Goods  foikd- 
It  is  available  against  aU  his  corporeal  moveables,*  except  ships,  in 
every  part  of  the  kingdom  with  the  single  exception  of  the  Palace  of 
Ilolyroodhouse,  which  cannot  be  entered  to  execute  diligence,  not 
I>ecause  it  is  within  the  sanctuary,  but  because  it  is  a  Royal  resi- 
dence; Earl  of  Strathmore  y.  Laiig,  18th  February  1823 ;  reversed  2  S.^23 ;  2  Wil. 
22d  Februaiy  1826.     Mr.  Iloss  considers  that  the  words,  ''sums  ^y^^dS^-^PP-i- 
"  money^'  in  the  letters  of  poinding,  belong  to  the  warrant  of  arrest- 
ment   A  question  was  however  raised  in  Alexander  v.  M^Lay,  10th  4  S.  439. 
February  1826,  whether  bank-notes  had  been  competently  poinded, 
but  it  was  not  decided.     Growing  corns  may  be  poinded ;  BaUanti/ne  M.  10526. 
V.  Watson,  15th  June  1 709  ;  but  a  poinding  of  wheat  merely  brairded, 
and  of  clover-grass,  was  found  ineffectual  in  Elders  v.  Allen,  6th  July  u  s.  902. 
1833.     It  is  no  objection  to  a  poinding  that  the  goods  have  been 
arrested,  if  there  be  no  decree  of  furthcoming  following  upon  the 
arrestment^  for  without  such  decree  arrestment  is  an  imperfect  dili- 
gence.    But,  after  decree  of  furthcoming,  or  a  warrant  to  sell  for 
behoof  of  the  arrester,  poinding  is  incompetent ;  Stevenson  v.  Grants  M.  2762. 
27th  July  1767.     Nor  can  the  sale  be  stopped  by  arrestment  used  in 
the  hands  of  the  debtor,  owner  of  the  poinded  effects,  by  creditors  of 
the  poinding  creditor  after  warrant  of  sale  is  obtained,  because — the 
proceeds  being  consigned  with  the  Clerk  of  Court — the  claims  of  the 
arresting  creditors  would  be  in  no  degree  affected ;  AnstruOier  v.  Lewia^  13  D.  778. 
22d  February  1851.     Of  the  goods  not  poindable  the  most  remark- 
able are  plough  goods,  or  implements  of  husbandry,  which,  after  the 
authority  of  the  Civil  Law,  are  by  1503,  cap.  98,  exempted  from  this 
diligence  during  the  season  of  labouring.     The  goods  specified  in  the 
Act  are  oxen,  horse,  and  other  goods  pertaining  to  the  plough,  and 
the  exemption  takes  place  only  wlicre  the  debtor  has  other  goods 
that  may  be  poinded.    The  poinding  of  plough  goods  is  unlawful, 
unless  a  previous  search  bo  made  for  others ;  Lord  Advocate  v.  For*  p.  C.  App«. 
gans,  20th  February  1811.     It  is  not  competent  to  poind  goods  of  (J^^s^^ciary)  No. 
which  the  debtor  is  only  joint-proprietor ;  Fleming  v.  Twaddle,  2d  7's.  92. 
December  1828 ;  or  goods  in  which  he  has  only  a  qualified  and  tem- 
porary interest,  as  a  liferent ;  Scott  or  M^MUlan  v.  Price,  13th  May  15  g.  91  e. 
1837. 

Form  of  Execution  of  Poinding. — The  mode  of  executing  poindings  Formeb  pbao 

TICE  IN  EZEC0- 

•  By  the  Court  of  Exchequer  Act,  g  32,  it  is  lawful  for  the  Shcriflf  to  cause  poind  a  Crown-  tion  of  poind- 
dobtor's  "  wliolo  movoablo  efTects  without  exception,  including  bank-notes,  money,  bonds,  '*^"' 
"  UUb,  crop,  stocking,  and  implements  of  husbandry  of  all  kinds." 
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Pabt  U.      was  materially  altered  by  the  recent  Personal  Diligence  Act.     For- 
Chafteb  IV.  nierly,  it  was  requisite  that  the  poinded  goods  should  be  twice  ap- 
praised or  valued ;  first,  at  the  time  of  poinding,  and  afterwards  at 
the  market,  when  removed  there  for  sala     It  is  unnecessary  now  to 
dwell  upon  these  and  other  forms  which  have  been  abolislied  or 
iii,  6.  §§  23, 24.  modified,  and  will  be  found  particularly  described  in  Erskine's  In- 
stitutes.    The  old  practice  was  first  altered  by  the  old  bankrupt 
Statute,  64  George  III.,  cap.  137,  §  4.     And  it  is  now  regulated  by 
sections  23  to  32  inclusive  of  1  &  2  Vict.  cap.  114,  under  which,  com- 
bined with  such  of  the  ancient  forms  as  are  still  retained,  the  pro- 
cedure is  as  follows: — 
MoDKBH  PRAc-      Tho  messcnger-at-arms  goes  along  with  two  persons  who  are  to  act 
TICK  vs  EXEcu-  ^s  valuators  or  appraisers,  and  who,  by  8  25,  may  also  act  as  witnesses 

TIOM  OF  FOIMD-  ,  ...  ,,  ,    ,  »       i         ii*  i  o  i  i 

UI08.  to  the  poindmg,  to  the  debtor  s  dwelling-house,  or  other  place  where 

the  goods  to  be  poinded  are  situated.  He  cries  three  oyesses,  reads 
the  warrant,  and  the  execution  sometimes  bears  that  he  displays  his 
blazon — that  is,  an  impression  of  the  King's  arms,  in  brass  or  silver, 
fixed  upon  his  breast,  and  from  which  his  ofiice  derives  its  name,  but 
SoHBouLZNo  this  formality  is  generally  omitted.  He  then  proceeds  to  make  a 
OF  ooow^^"*^"  schedule  of  the  goods  poinded,  and  of  the  values  as  fixed  by  the 

valuators  under  an  oath   administered  to  them  by  the  messenger. 

The  goods  are  then  three  times  ofibred  back  to  the  debtor,  or  to  any 

one  in  his  name  who  will  pay  the  debt  or  the  appraised  value.     The 

Tbmdbb  of       messenger,  however,  cannot,  without  special  authority,  grant  an  effec- 

DEOTo"^  ^^      ^^*^  discharge,  and,  as  the  debtor  will  pay  to  him  at  his  own  risk,  the 

money  should  be  consigned  (when  the  messenger  has  no  mandate  or 

receipt)  in  the  hands  of  the  clerk  of  Court,  or  in  a  bank  of  undoubted 

responsibility.     When  payment  is  thus  tendered,  either  of  the  full 

debt,  or  of  the  value  of  the  goods,  although  less  than  the  amount  of 

the  debt,  the  poinding  must  be  stopped  ;  and,  contrary  to  the  opinion 

of  Bankton  and  other  previous  authorities,  the  same  goods  cannot, 

after  such  payment,  be  poinded  a  second  time  for  the  same  debt ; 

Bell's  Svo  cases,  Fiddes  V.  Fijfe,  16th  February  1791.    Should  the  debtor  allege  that 

^'  the  goods,  although  in  his  possession,  are  not  his  property,  that  will 

CLAIMED  BY      ^^^  ^^^P  *^®  poiudiug ;  but  if  a  third  party  appear  and  claim  the 

THiED  PABTY?   goods,  thc  mcsscngcr  may  take  his  oath,  and  interrogate  him,  so  as  to 

discover  the  truth,  and  may  proceed  with  the  poinding  if  the  claim 
appear  to  be  coUusiva  But,  should  the  party  appearing  produce  a 
written  conveyance,  and  support  it  with  his  oath,  the  messenger  can- 
not judge  of  the  efifect  of  such  a  writing,  and  must  desist,  whatever 
M.  10522.         indications  of  connivance  there  may  be ;  Breadalbane  v.  Sinclair, 

22d  July  1687.     But  those  who  stop  a  poinding  either  by  collusion 

or  by  violence  are  liable  criminally  in  the  penalties  of  deforcement, 

and  they  are  also  liable  to  the  party  for  the  value  of  the  goods 

M.  10529.        poinded;  Oordon  v.  Manderston,  10th  and  23d  June  1724.     The 
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debtor  cannot  stop  the  poinding  by  raising  an  action  of  multiple-      Part  II. 
poinding  of  the  poinded  effects ;  Hendry  v.  Browne  6th  June  1851.   chapter  IV, 
If  payment  is  not  made,  and  no  third  party  appears,  the  messenger  13  D.  1046. 
adjudges,  decerns,  and  declares  the  poinding  to  be  completed,  and  the 
goods  to  belong  to  the  creditor. 

By  1    and   2  Vict,  cap,    114,  §  23,  the  messenger  must,  if  re-^^'^^^''" 
quired,  before  the  poinding  is  completed,  conjoin  in  it  any  creditor  creditors  hi 
who  delivers  to  him  a  warrant  to  poind,  which  he  does  by  mentioning  ™*  «>»»»»• 
the  fact  in  his  execution.     And  the  same  section  declares  one  valua- 
tion by  two  valuators  to  be  sufficient.     By  subsequent  sections,  the 
poinded  effects  are  to  be  left  where  poinded,*  and  a  schedule  delivered 
to  the  possessor,  specifying  the  articles,  the  name  of  the  poinder,  and 
the  value.     Within  eight  days,  or  upon  cause  shewn,  if  later,  the  Beport  of 
officer  must  report  the  execution  to  the  sheriff,  specifying  the  dili-  ^'^^"'^' 
gence,  the  names  and  designations  of  debtor  and  creditor,  the  effects, 
the  value,  the  valuators,   the  possessor,   and   the  delivery  of  the 
schedule  to  him.     The  execution  reported  is  to  be  subscribed  by  the 
messenger  and  the  valuators,  who  are  to  be  witnesses  to  the  poinding 
without  the  necessity  of  other  witnesses.     The  sheriff  is  then  to  give  Sale  of  the 
orders,  if  necessary,  for  the  security,  and,  if  they  are  perishable,  for 
the  immediate  disposal  of  the  poinded  goods.     If  they  are  not  sum- 
marily sold,  the  sheriff  grants  warrant  for  a  sale  by  public  roup, 
when  and  where  he  shall  appoint,  of  which  sale  he  names  a  judge, 
not  sooner  than  eight,  or  later  than  twenty  days,  after  publication  of 
the  notice  of  sale,  and  six  days'  notice  of  the  sale  must  be  given  by 
serving  a  copy  of  the  warrant  upon  the  debtor  or  other  possessor. 
The  upset  price  must  not  be  less  than  the  appraised  value,  and,  if  no 
offerer  appear,  the  goods,  or  such  a  portion  as  at  the  appraised  value 
will  pay  the  debt,  interest,  and  expenses,  is  delivered  by  the  judge  to 
the  poinding  creditor  and  any  conjoined  creditor,   subject  to   the 
claim  of  other  creditors  to  be  ranked  as  by  law  competent.     Within 
eight  days  the  judge  of  the  roup  must  report  to  the  sheriff  the  sale  Report  of 
or  delivery,  and,  if  the  effects  have  been  sold,  he  must  lodge  with  the 
sheriff-clerk  the  roup-rolls  or  certified  copies  thereof,  and  an  account 
of  the  proceeds  and  expenses.     The  sheriff  may  order  the  proceeds  to 
be  consigned  with  the  clerk,  and  the  amount  must,  by  order  of  the 
sheriff,  be  paid  to  the  poinding  and  conjoined  creditor  to  the  extent 
of  their  debts,  interest,  and  expenses,  but  subject  to  the  claims  of 
other  creditors  to  be  ranked  as  by  law  competent.     The  report  and 

®  Poinding  of  Crown-debtors'  efTects  is  carried  through  in  ordinary  form,  *'  except  that  it 
"  sball  be  lawful  for  the  officer  execuiiJig  such  poinding,  where  it  is  deemed  expedient,  to 
"  take  poasession  of  the  poinded  effects,  and  to  place  them  in  a  place  of  security,  instead  of 
"  leaving  them  with  the  person  in  whose  possession  they  were  poinded ;  and  on  the  execution 
"  of  pomding  being  reported,  the  Sheriflf  shall  grant  warrant  to  the  Sheriff  Clerk  to  sell  them 
'*  in  common  form  ;"  19  &  20  Vict.  c.  56,  §  36. 
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documents  are  patent  to  all  concerned.  By  §  29,  the  poinder,  or  other 
creditor,  may  purchase  at  the  sale.  Any  one  unlawfully  intromitting 
with,  or  carrying  off,  the  poinded  effects,  may  be  summarily  punished 
by  imprisonment,  or  payment  of  double  the  appraised  value.  And 
the  Act  is  declared  not  to  affect  the  hypothec  of  the  landlord  or 
others. 

There  have  been  various  decisions  upon  the  import  of  these  new 
forms,  and  several  decisions,  which  will  also  apply  to  them,  have  been 
pronounced  upon  similar  regulations  contained  in  the  former  bank- 
rupt Act.  These,  along  with  others,  we  shall  notice  in  the  order  of 
the  procedura 

The  appraisement  must  be  articulate,  and  the  poinding  was  held  to 
be  invalid  where  a  trunk  and  its  contents  were  appraised  in  one  sum, 
and  the  articles  contained  in  them,  which  were  of  different  kinds  and 
values,  were  not  separately  appraised;  Macknight  v.  Green,  27th 
January  1836.  The  appraisement  does  not  require  to  be  stamped, 
unless  licensed  appraisers  be  employed  and  their  appraisement 
taken  in  writing,  which  is  not  necessary ;  Drummond  v.  Kerr,  25th 
November  1824.  The  requirement  to  report  within  eight  days  after 
the  poinding  will  be  strictly  enforced,  unless  good  cause  for  the  delay 
be  shewn.  Under  the  old  bankrupt  Act,  54  Geo.  III.,  cap.  137,  the 
enactment  was  to  report  "forthwith,''  no  number  of  days  being  speci- 
fied ;  and  in  Miller  v,  Stewart,  I7th  February  1835,  a  poinding  was 
found  to  be  null,  because  not  reported  until  sixteen  days  after  it  was 
made.  The  Sheriff  mu«^  exercise  the  discretion  committed  to  him,  by 
fixing  the  time  and  place  of  sale ;  and,  where  a  warrant  was  granted 
to  sell  within  a  month  from  the  date  of  the  Sheriff's  interlocutor,  that 
was  held  to  be  illegal,  as  not  in  compliance  with  the  requirements  of 
the  Statute ;  Kewly  v.  Andrew,  8th  March  1843.  In  reckoning  the 
eight  days  which  must  elapse  between  the  publication  and  the  sale, 
one  of  the  two  days  upon  which  these  acts  take  place  may  be  in- 
cluded ;  and  so  it  was  held  sufficient  compliance,  when  the  sale  was 
appointed  for  the  18th  November,  that  it  was  advertised  upon  the 
10th ;  WNeiU  v.  M^Murchy,  Ralston,  &  Co.,  13th  February  1841. 
The  rule  was  different  under  the  previous  practice,  but  then  the  time 
required  was  eight /ree  days,  which  expression  excluded  the  day  both 
of  publication  and  of  sale.  The  poinding  is  not  completed,  nor  is  the 
property  transferred  to  the  poinding  creditor,  until  the  sale  is  past, 
and  the  report  lodged  with  the  Sheriff  Clerk  ;  TuUia  v.  White's  Trus- 
tees, 18th  June  1817;  Samson  v.  M'Cahhen,  15th  May  1822.  It  is 
proper,  however,  to  keep  in  view,  that  Mr.  Bell,  in  his  Commentary 
upon  the  Diligence  Act,  doubts  the  effect  of  these  decisions,  as  post- 
poning the  transference  until  after  the  sale,  and  holds,  on  the 
authority  of  the  Act  of  Sederunt,  14th  December  1805,  and  of  the 
terms  of  the  messenger's  execution,  that  the  transfer  is  effected  by 
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the  messenger's  adjudication.     Delay  in  reporting  the  sale  renders      PartIL 
the  poinding  inept;  M*Ghie  v.  Mather,  1st  December  1824.     This  chaptbr IV. 
decision  applied  to  the  Act,  54  Geo.  III.  cap.  137,  but  in  it  the  pro-  3  S.  339. 
vision  on  this  head  was  the  same  as  in  the  recent  Statute.     The 
poinding  creditor,  however,  will  not  be  made  to  suffer  on  account  of 
delays  for  which  he  is  not  answerable ;  ScouUar  v.  CampbeU  &  Co.^  3  S.  77. 
27th  May  1824. 

Before  the  recent  Statute,  1  &  2  Vict.  cap.  114,  it  was  held,  gene-  Power  op 
rally,  that  the  Sheriff's  power  in  poindings  is  merely  ministerial,  and  ^™"o^ 
only  entitles  him  to  take  cognizance  of  objections  arising  as  to  the  ex 
facie  regularity  of  the  diligence,  the  liability  of  particular  articles  to 
be  poinded,  or  the  like,  but  not  to  decide  any  objections  as  to  the 
justness  of  the  debt,  or  the  title  of  the  party  to  have  obtained  the 
diligence.     This  doctrine  was  delivered  in  Clark  v.  Clark,  1 5th  June  3  8. 143. 
1824.     Under  the  new  forms,  however,  he  is,  by  §  26,  empowered 
to  judge  of  any  lawful  cause  which  may  be  shewn  why  the  poinded 
goods  should  not  be  sold. 

If,  after  taking  steps  to  recover  his  claim  by  poinding  the  debtor's  ^^^^  ^^ 
effects,  a  creditor  finds  that  another  creditor  has  got  the  start  of  him,  oompetino  diu- 
and  either  has  completed,  or  will  be  able  to  complete,  his  diligence  ®"^^^- 
before  him,  then  his  object  must  be  to  obtain  a  share  of  the  effects ; 
and  this  can  be  accomplished  in  two  ways : — 

(1.)  He  may  do  such  personal  diligence  against  the  debtor  as  will  i-  Btmakiho 
render  him  notour  bankrupt,  according  to  the  rules  prescribed  by  the  bankrupt. 
Act  1696,  cap.  6,  if  he  is  in  this  country ;  but  if  he  is  abroad,  then  he 
may  be  rendered  bankrupt  by  any  of  the  steps  of  diligence  prescribed 
in  the  Ist  section  of  54  Geo.  IIL  cap.  137;  by  the  5th  section  of 
which  statute  it  is  enacted,  that  no  poinding  used  within  sixty  days 
before,  or  four  calendar  months  after,  the  bankruptcy,  shall  give  a  pre- 
ference, but  every  creditor  of  the  bankrupt  having  liquid  grounds  of 
debt  or  decrees  for  payment,  and  summoning  the  poinder,  or  claiming 
in  a  judicial  process  or  competition  before  the  four  months  have 
elapsed,  shall  be  entitled  to  a  share  proportionate  to  his  debt,  the 
poinder  being  entitled  preferably  to  his  expenses. 

(2.)  If  the  creditor  is  in  a  condition  to  obtain  a  sequestration  of  2-  Byseques- 

TRATHfG  THE 

the  debtor's  estates  under  2  &  3  Victoria,  cap.  41,  §  83,  that  renders  debtor. 
ineffectual  any  poinding  executed  on  or  after  the  sixtieth  day  before 
the  sequestration. 

The  practitioner  must  also  be  on  his  guard  in  the  event  of  the  Competition 
Crown  having  any  claim  against  the  debtor.  The  Queen's  diligence  ci^wr" 
by  writ  of  extent  gives  to  Her  Majesty  first  execution  before  any 
other  person,  if  the  Crown's  suit  be  commenced  before  judgment 
given  for  the  subject.  This  is  the  rule  in  England  by  the  23  Henry 
VIIL  cap.  39,  §  74 ;  and  by  analogy  the  Crown  writ  prevails  in  Scot- 
land over  the  diligence  of  the  subject,  unless  the  latter  be  completed 
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Part  II.      of  a  date  prior  to  the  issuing  of  the  extent.     The  Judges  are  bound 

Chaptbr  IV.  *^  S^v®  ^^^  subject  every  fair  facility  in  competing  with  the  Crown, 

ii.  Com.  64.       ^^^  *  ^^^^  ^^^^  ^^  found  noted  by  Mr.  Bell,  where  a  commission  was 

brought  to  Lord  Chancellor  Eldon  in  the  middle  of  the  night  to  be 
sealed,  with  the  avowed  object  of  preventing  an  extent,  (which  would 
have  been  preferable,  unless  the  commission  were  of  a  prior  date,)  and 
his  Lordship,  considering  it  to  be  his  duty  to  hold  an  even  hand 
between  the  Crown  and  the  subject,  without  reference  to  the  purpose, 
got  out  of  bed  and  sealed  the  commission.* 


DiflmiGTioM  4.  Arrestment — Poinding  is  a  diligence  in  execution  only,  and  it 

HmiawT^D  cannot  proceed  without  a  previous  decree  of  registration  either  by 
poiNDnra.         consent,  or  pronounced  in  a  suit.     It  cannot,  therefore,  be  used  as  a 

security  to  preserve  the  debtor's  moveables  for  the  creditor  during 

the  discussion  of  the  claim.     There  are  also  some  kinds  of  property 

which  cannot  be  attached  by  poinding,  such  as  obligations  to  pay 

money  to  the  debtor.     These  cannot  be  poinded,  because  they  are  not 

corporeal  moveables.     In  both  of  these  respects,  as  well  as  in  some 

others,  the  creditor  has  a  remedy  by  the  diligence  of  arrestment     To 

ABSEcmcEHT     arrest  is  to  stop,  or  stay.     By  this  proceeding,  there  is  detained  the 

BBBVATiT^       fund  which  is  owing,  or  the  moveables  which  belong,  to  a  debtor  in 

DILIGENCE  AND  tho  hauds  of  the  third  party -f-  upon  whom  the  arrestment  is  served,  so 

EXEcurroi^"  "  ^^^^  ^^®  ^^  debarred  from  paying  or  delivering  to  the  debtor,  while  the 

arrestment  remains  in  force.  If  the  debt  is  not  constituted  by  a 
decree,  the  fund  is  thus  preserved  during  the  discussion,  and  will  be 
available  when  decree  is  obtained.  If,  again,  the  debt  is  already 
constituted,  then  the  arrestment  is  a  step,  by  which,  and  by  the  mea- 
sures consequent  for  giving  effect  to  it,  the  arrested  fund  may  be 
applied  in  liquidation.  Arrestment  thus  combines  the  two  charac- 
ters, first,  of  a  preventive  or  preservative  diligence ;  and  secondly,  of 
a  diligence  in  execution.     It  is  imposed,  like  every  other  fetter  upon 

*  *'  In  all  questions  of  preference  or  competition,  the  execntion  of  any  charge  at  the  in- 
"  stance  of  or  on  the  behalf  or  for  behoof  of  the  Crown  ;  and,  in  the  case  of  deceased  Crown- 
**  debtors  to  whom  no  such  charge  has  been  given  in  their  lifetime,  the  execution  of  any 
"  arrestment  or  poinding  at  the  instance  of  or  on  the  behalf  or  for  behoof  of  the  Crown,  shall 
**  be  deemed  and  taken  to  be  equivalent  in  all  respects  to  the  teste  of  a  writ  of  extent  accord- 
**  ing  to  the  existing  law  and  practice  ;"  19  &  20  Vict.  c.  56»  §  42. 

f  By  the  Mercantile  Law  Amendment  Act,  it  is  made  competent  for  a  party  to  poind  or 
arrest  in  his  own  hands.  That  statute,  19  &  20  Vict.  c.  60,  provides,  that,  when  goods  are 
sold  but  not  delivered,  they  shall  not  be  attachable  by  the  seller*s  creditors,  and  the  seller 
shall  not  be  entitled  to  retention  generally  against  a  purchaser  from  the  original  purchaser, 
but  must,  on  intimation  of  the  subsequent  sale,  hold  for  the  second  purchaser.  But,  by  §  3, 
*'  any  seller  of  goods  may  attach  the  same,  while  in  his  own  hands  or  possession,  by  arrest- 
*'  ment  or  poinding,  at  any  time  prior  to  the  date  when  the  sale  of  such  goods  to  a  subse- 
''  quent  purchaser  shall  have  been  intimated  to  such  seller,  and  such  arrestment  or  poinding 
"  shall  have  the  same  operation  and  effect  in  a  competition  or  otherwise,  as  an  arrestment 
"  or  poinding  by  a  third  party.' 


»» 
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the  use  of  property,  by  the  authority  of  a  Court.    The  party  in  whose      P-4rt  II. 
hands  the  fund  or  goods  are  arrested,  is  called  the  arrestee ;   the  Chapteb  IV. 
creditor  is  called  the  arrester ;  and  the  creditor's  debtor,  because  he 
is  debtor  also  to  all  those  who  by  use  of  arrestment  or  other  diligence 
may  attach  the  fund,  is  called  the  common  debtor. 

The  warrants  of  arrestment  correspond  to  its  respective  objects,  as  Warraktb  fob 
a  diligence  for  preservation,  or  a  diligence  in  execution.  ARBEsufEKT. 

Arrestment  in  Security. — If  the  claim  is  not  liquid — that  is,  consti-  Arbebtmbht 
tuted  by  bill,  or  bond,  or  decree — the  creditor  institutes  a  summons  devce,  War- 
against  the  debtor,  founded  upon  the  claim,  and  concluding  that  he  "^^  '^■* 
should  be  decerned  and  ordained  to  pay  the  amount  with  interest  and 
expenses.     A  judicial  demand  being  thus  raised,  arrestment  may  be 
used  on  the  dependence — that  is,  to  stay  the  arrestee  from  paying 
while  the  claim  is  under  discussion.     A  summons  merely  raised  and 
signeted  is  a  ground  for  arrestment  on  the  dependence.     Formerly  it 
required,  as  stated  by  Erskine,  to  be  executed,  before  arrestment  ^■'-  ">•  6»  3« 
could  be  used,  but  the  bankrupt  Acts,  33  Geo.  III.,  and  54  Geo.  III., 
allowed  arrestment  before  execution  of  the  summons ;  and,  by  the 
Personal  Diligence  Act,  §  1 7,  it  is  competent  to  arrest  before  exe- 
cuting, until  caution  be  found.     But  the  arrestment  is  null,  unless 
the  summons  be  executed  and  called  in  Court  within  a  limited  period 
specified.    Formerly,  the  warrant  of  arrestment  upon  the  dependence 
consisted  of  separate  letters  of  arrestment ;  but,  by  the  1 6th  section 
of  the  recent  Diligence  Act,  a  warrant  to  arrest  may  be  inserted  in  the 
summons  itself     Arrestment  on  the  dependence  is  competent  at  any 
period  of  the  litigation,  including  the  appeal  to  the  House  of  Lords ; 
Hadinton  v.  Richardson^  8th  March  1822,     The  diligence  in  this  ^  S-  3S7. 
form  has  a  peculiar  use  for  securing  moveables  in  this  country  during 
the  dependence  of  a  litigation  abroad.     Arrestment  is  competent 
upon  the  dependence  of  an  action  brought  avowedly  only  for  the 
purpose  of  obtaining  security  by  the  use  of  this  diligence  during  the 
dependence  of  a  suit  in  Chancery  in  England ;  Fordyce  v.  Bridges^  4  D.  1834. 
2d  June  1842.     When  the  warrant  is  separate,  and  equally  when  it 
is  contained  in  the  summons,  objections  on  the  score  of  vitiation  must 
be  carefully  avoided.     "  Writs  of  diligence,"  in  the  words  of  Lord  Vide  $upra,  p. 
Jeffrey,  **  are  edge  tools  which  ought  to  be  handled  with  delicate  ^^' 
"  scrupulosity ;  and,  if  the  property  or  person  of  another  is  to  be 
attached  under  them,  they  ought  to  be  of  a  nature  beyond  the 
reach  of  question."    In  Forbes  v.  OaUie^  4th  March  1847,  an  arrest-  9  D.  S06. 
ment  was  held  ineffectual,  because  in  the  letters  the  word  "  depen- 
"  dence"  in  narrating  the  deliverance  upon  the  bill  was  written  upon 
an  erasure ;  and,  as  this  decision  was  given  even  in  a  case  where  the 
terms  of  the  deliverance  itself  might  have  been  held  as  a  guarantee 
for  the  accuracy  of  the  superinduced  word,  it  must  be  expected,  that, 
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Pabt  n.      when  the  warrant  is  granted  de  piano  in  the  summons  itself,  the  most 

Chaptib  IV.  severe  rules  of  interpretation  will  be  applied. 

Arrestment         In  pecuniary  claims,  where  the  debtor  is  a  foreigner,  in  order  to 

adfun^ndam  gubject  him  to  the  authority  of  the  Court,  the  creditor  must  begin  by 

Warrant  FOE,  placing  the  debtor's  property  under  its  control,  which  is  done  by 

separate  letters  of  arrestment  ad  fundandam  jurisdictionem.  This  is 
a  necessary  preliminary  to,  and  lays  the  foundation  for,  the  summons 
against  the  debtor,  by  making  him  amenable  to  the  jurisdiction  of 
the  Court  of  Session,  in  which  alone  an  action  against  a  foreigner  is 

^-  C.  competent ;  Bertrams  v.  Barry  and  firuce,  6th  March  1821  ;  Houston 

V.  Stirling,  3d  February  1824.  After  the  summons  is  raised,  the 
creditor  executes  arrestment  on  the  dependence.  This  is  done,  in 
order  to  a  distinct  attachment  of  the  fund  in  security  of  the  debt, 
although  it  has  already  been  attached  in  order  to  create  a  jurisdiction. 

8  D.  952.  ii^  White  V.  Spottiswoode,  30th  June  1846,  an  opinion  was  stated  from 
the  Bench,  that  the  arrestment  ad  jurisdictionem  fundandam  imposes 
a  neoms  upon  the  arrested  property ;  but  the  prudent  Conveyancer 
will,  notwithstanding,  continue  to  observe  the  established  practica 

Arrestment  jurisdictionis  fundandce  causd  is  unnecessary  in  the 
process  of  multiplepoinding,  the  existence  of  a  fund  in  medio  being 
equivalent  to  such  arrestment     A^uthorities  for  this  will  be  found 

16  D.  202.  cited  in  Crockart  v.  The  Dundee  and  Arbroath  Railway,  9th  Decem- 
ber 1852. 

Arrbbtmbnt         There  is  another  case  of  arrestment  in  security,  viz.,  where  a  creditor 

IN  EKCURITY 

WHERE  DEBTOR  has  a  liquld  ground  of  debt,  as  a  bill  or  bond,  but  the  term  of  pay- 
vergeru  ad       ment  has  not  arrived.    Upon  such  a  document  he  can  obtain  letters  of 

arrestment,  when  the  debtor  is  vergens  ad  inopiam.  He  presents  the 
ground  of  debt  in  the  Bill-Chamber,  and  obtains  a  warrant  for  letters 
of  arrestment,  which  proceed  upon  a  narrative  of  the  ground  of  debt, 
and  that  the  debtor  is  daily  squandering  and  disposing  of  his  means 
and  effects,  whereby  he  has  become  vergens  ad  inopiam,  and  the  will 
or  warrant  is  to  arrest  the  debtor's  moveable  goods  and  gear,  debts, 
and  sums  of  money,  &c.,  to  remain  under  arrestment  "  untU  sufficient 
"  caution  be  found  acted"  (that  is,  made  or  granted)  ^^  in  the  books  of 
''  Council  and  Session,  that  the  same  shall  be  made  forthcoming  to  the 
"  complainer,"  The  general  rule  is,  that  arrestment  to  secure  a  debt 
payable  at  a  future  time  is  competent  only  when  the  debtor  is  vergens 
M.  813.  del  inopiam.;  Pitmedden  v.  Patersons,  17th  July  1678.     In  the  case 

F.  C.  of  MacdonaJd  and  Elder  v.  Macleod,  15th  January  1811,  however,  it 

was  held  by  some  of  the  Judges,  that  the  creditor  in  an  annuity  may 
secure  the  future  termly  payments  by  a  present  arrestment,  the  decree 
of  furthcoming  operating  as  an  adjudication  for  a  contingent  debt. 
But  the  Court  was  much  divided,  and  as  no  judgment  was  pronounced, 
the  doctrine  could  not  be  relied  on  in  practice. 
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Arrestment  in  Execution. — Lastly,  we  have  arrestment  in  execu-      Part  11. 
tion — that  is,  a  detention  of  the  fund  in  the  arrestee's  hands,  with  a  chaptoe  IV 
view  to  its  immediate  payment  to  the  arrester,  upon  his  shcwing,that 
the  common  debtor  owes  him  so  much. 

Arrestment  in  execution  may  be  imposed  Warrants  for 

(1.)  By  special  letters  of  arrestment.     These  are  obtained  upon  ^'*''*="™*^ '* 

EXECUTION 

warrant  from  the  Bill  Chamber  upon  a  liquid  ground  of  debt,  re- 
gistered  or  unregistered ;  and  the  warrant  is  to  arrest  the  debtor's 
goods,  &a,  to  remain  under  arrestment,  not  until  caution  be  found, 
which  is  proper  only  to  arrestment  in  security,  but  until  the  com- 
plainer  be  completely  satisfied  and  paid  his  debt,  principal  and 
interest.  Besides  the  ordinary  warrant,  the  will  may  contain  a  war- 
rant to  arrest  in  the  hands  of  persons  furth  of  Scotland. 

(2.)  Letters  of  horning  and  poinding  contain,  as  we  have  seen,  a 
warrant  of  arrestment 

(3.)  Under  the  1  &  2  Victoria,  cap.  114,*  the  warrant  appended  to 
the  extract  decree  is  (§1)  a  warrant  to  arrest,  upon  which  (§  2) 
arrestment  may  be  used,  in  like  manner  as  if  letters  of  arrestment,  or 
homing  containing  warrant  to  arrest,  had  been  issued  under  the 
Signet  By  the  other  sections  of  the  Act  already  referred  to,  the  same 
provision  is  made  with  regard  to  the  decrees  of  the  Sheriff,  and  for 
arrestment  at  the  instance  of  parties  acquiring  right  to  the  extracts. 
Upon  letters  of  homing,  and  consequently  upon  the  extract  decree 
under  the  new  forms,  arrestment  may  be  used  before  giving  a  charge ; 
Weir  V.  Falconer,  2d  February  1814.  F.  C. 


Arrestment  is  ordinarily  executed  by  the  messenger  or  officer  Mode  of  exe- 
serving  upon  the  arrestee  a  copy  or  schedule,  by  which,  in  virtue  of  ^^^'^^  ^^  ^"' 
the  warrant,  he  fences  and  arrests  in  the  arrestee's  hands  a  specified 
sum  owing  by  him  to  the  debtor  or  to  others  for  his  behoof,  with  all 
goods,  gear,  debts,  money,  and  moveable  efiects  in  the  arrestee's 
hands  belonging  to  the  debtor,  to  remain  under  arrestment  at  the 
instance  of  the  creditor,  until  he  be  satisfied  and  paid,  or,  as  the  case 
may  be,  until  caution  be  found.  Of  this  service  an  execution  is 
returned  The  requisites  of  execution,  as  regards  the  place  and 
manner  of  service,  and  the  form  and  essentials  of  the  copy  and  exe- 
cution, we  have  already  examined. 

In  one  case,  viz.,  in  the  arrestment  of  ships,  the  execution  is  not  Arrestment 
personal,  but  by  direct  attachment  of  the  thing.     This,  and  not  ^'  ®°'™' 
poinding,  is  the  proper  diligence  for  attaching  ships  in  security  or  in 
execution.     The  ordinary  warrant  in  a  summons  is  sufficient  to  arrest 
a  ship,  without  special  warrant  from  the  Lord  Ordinary  on  the  bills 
to  arrest  maritime  subjects;  Clark  y.  Loos,  1 7th  June  1853.     The  15 D. 750. 
arrestment  is  made  by  affixing  the  copy  to  the  mainmast,  and  chalk- 

*  See  also  the  Court  of  Exchequer  Act,  §§  28,  30,  which  coDtoins  similar  proTisions. 

20 
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Part  II.      ing  abovc  it  the  Royal  Initials.     If  the  ship  be  still  on  the  stocks,  it 
Chaptbr  IV   ™^y  ^^  arrested  there,  and  the  copy  in  that  case  is  affixed  to  the 

ster^.     The  competency  of  arresting  an  unfinished  sliip  is  shewn  by 
F.  C.  Mill  V.  Hoar,  18th  December  1812.    The  messenger  and  his  cautioner 

are  responsible  for  injury  resulting  from  improper  execution,  as  in 
18.210.  Kennedy  v.  M'Kinnon,  13th  December  182J.     It  is  competent  to 

arrest  a  ship,  so  as  to  detain  it  for  a  debt  owing  by  one  who  is  only 
F.  C.  part  owner;  M^Aulay  v.  Oault,  6th  March  1821, 

In  wHOflE  In  other  cases,  the  execution  of  arrestment,  as  we  have  seen,  is 

HANDS  ARREST-  personal ;  but  it  is  incompetent  to  arrest  in  the  hands  of  the  debtor 

MENT  MUST  BE 

USED.  himself.     The  arrestee  must  be  a  party  indebted  to  the  debtor,*  as 

Stewart's         the  purchaser  of  an  estate,  in  whose  hands  the  price  may  be  arrested 

./VnswoiTfl  to  . 

Dirleton,  p.  10,  at  the  instance  of  the  creditors  of  those  to  whom  or  for  whose  behoof 
voce  "ARREST-  \^q  jg  bouud  to  pay  it ;  Creditors  of  Bonjedward,  24th  November  1 753. 
^  ^^3  And,  in  Macfarlane  v.  Forrester,  20th  November  1823,  the  price  of 

2  S.  606.  a  tenant's  stock,  which  had  been  sold  under  the  landlord's  hypothec, 

was  held  to  have  been  competently  arrested  in  the  hands  of  the  com- 
missioner who  conducted  the  sale  by  a  creditor  of  the  tenant,  subject 
to  the  landlord's  claim.  Where  the  partner  of  a  company  is  in  debt 
to  the  company,  a  creditor  of  the  company  may  arrest,  in  such  part- 
ner's hands,  the  funds  owing  by  him  ;  Hill  v.  The  College  of  Glasgow, 
12  D.  46.  13th  November  1849.  The  debt  here  consisted  of  railway  calls  due 
by  a  shareholder  in  a  railway  company.  But  care  must  be  taken,  in 
selecting  the  arrestee,  to  fix  upon  a  party  who  is  directly  indebted  to 
the  common  debtor.  It  is  not  sufficient,  for  instance,  to  arrest  in  the 
hands  of  the  factor  of  a  party  who  owes  a  sum  to  the  common  debtor, 
because  the  factor  is  accountable  not  to  your  debtor,  but  to  the  debtor 
of  your  debtor.  Upon  this  principle,  arrestment  in  the  hands  of 
trustees  for  a  party  owing  a  sum  to  the  common  debtor  was  held 
M. 742.  ineffectual;  Campbell  y.  Faikney,  12th  December  1752.     As  arrest- 

ment is  competent  against  the  debtor  in  the  hands  of  a  party  in- 
debted to  him,  so  after  his  death  the  same  diligence  may  be  used  by 
the  creditor  to  attach  funds  owing  to  those  bound  to  represent  him 
11  D.  618.  in  his  liabilities ;  Olobe  Insurance  Company  v.  Scott's  Trustees,  16th 
7  Beirs  App.  February  1849,  affirmed  14th  August  1850.  In  this  case,  arrestment, 
used  by  a  creditor  on  the  dependence  of  an  action  against  the  exe- 
cutors confirmed  of  his  debtor,  which  action  was  brought  after  the 
lapse  of  six  months  from  the  debtor  s  death  for  the  purpose  of  secur- 
ing a  debt  given  up  in  the  inventory  of  the  deceased's  estate,  was 
held  to  give  the  arrester  a  preference  over  other  creditors  who 
had  only  cited  the  executors.  In  the  report,  the  distinction  will 
be  found  pointed  out  between  a  trust  for  creditors  and  a  testa- 
mentary trust.  A  trustee  for  creditors  holds  for  behoof  of  all,  and 
all  are  under  obligation  to  recognise  his  management,  and  are,  there- 

•  See  siipra,  note  f,  p.  302. 
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fore,  excluded  from  disturbing  it.     The  executor,  on  the  other  hand,      Part  II. 

holds  not  as  a  trustee,  but  as  representing  the  deceased,  and  so  is  chapter  IV. 

liable  to  diligence  as  he  was.*    When  a  party  is  incapable  of  acting 

for  himself,  the  arrestment  will  be  laid  in  the  hands  of  his  guardian. 

It  has  been  held  suflScient,  however,  to  execute  arrestment  against  a 

minor  above  pupilarity,  without  service  upon  his  curators ;  Robertson  M.  2184. 

V.  Ker,  November  1 687.     But  in  practice  it  will  be  prudent  to  airest 

in  the  curator  s  hands  also.     Arrestment  in  the  hands  of  two  trustees, 

the  whole  body  being  six  in  number,  is  inept ;  Black  v.  Scott,  22d  8  S.  367. 

January  1830. 

Mr.  Erskine  indicates  an  opinion,  that  it  is  incompetent  to  arrest  Inst.  iii.  6,  S$  3, 
a  debtor's  effects  abroad,  the  possessor  not  being  within  the  jurisdic-  ^^ 
tion.     But  he  afterwards  notices  a  case,  in  which  the  validity  of  an 
edictal  arrestment  was  sustained.     By  the  bankrupt  Act,  54  Geo.  III.  Edictal 
cap,  137,  §  3,  it  was  expressly  enacted,  that  arrestment  in  the  hands  ^f  ^«*J=8™ent. 
a  party  furth  of  Scotland  does  not  Interpol  him  from  paying  to  the 
original  creditor,  unless  it  be  proved  that  lie  was  in  the  knowledge  of 
the  arrestments.     The  intention  of  this  enactment  was  to  protect  a 
debtor  abroad,  who  should  ignorantly  pay  bond  fidOy  notwithstand- 
ing the  arrestment.     In  order  to  security,  it  is  very  advisable,  when 
arrestment  is  used  edictally,  to  notify  it  to  the  agent  of  the  arrestee. 
But  such  notice  is  not  essential,  and  it  docs  not  confer  a  preference 
over  a  previous  arrestment  regularly  executed  without  notice  ;  Syme  3  S.  372. 
<fe  Stewart  v.  Anderson,  7th  December  1824.     Arrestments  against 
parties  abroad  are  to  be  made  by  delivery  of  the  schedule  at  the  oflSce 
of  the  Keeper  of  Edictal  Citations,  in  the  same  manner  as  charges  ; 
I  &  2  Vict.  cap.  114,  §  18  ;  Act  of  Sederunt,  24th  December  1838. 

The  same  principle  which  has  provided  indemnity  by  statute  to 
foreign  debtors  who  shall  pay  in  ignorance,  has  been  admitted  by  our 
Courts  in  defence  of  parties  in  this  country  ;  and  where,  after  arrest- 
ment had  been  used,  payment  was  made  to  the  creditor  himself, 

♦  By  tlie  recent  Court  of  Exchequer  Act,  19  &  20  Vict.  cap.  66,  §  36,  it  is  made  compe- 
tent, *'  noti^ithstanding  the  death  of  any  person  indebted  to  the  Croi^Ti  by  bond  or  other 
"  obligation  on  which  diligence  may  competently  proceed,  or  under  any  extract  decree  de- 
"  ccrning  for  pa3rment  of  any  penalty,  duty,  or  debt  to  Her  Majesty,  to  proceed  against  the 
"  estate  and  effects  of  such  debtor  by  arrestment,  and  also  by  poinding ;  and  it  shall  not  be 
"  necessary,  in  order  thereto,  to  cite  or  charge  the  executor  or  other  representative  of  such 
"  debtor,  or  to  take  any  proceeding  against  such  executor  or  representative  ;  but  it  shall  be 
"  competent  to  register  such  bond  or  other  obligation  after  as  before  the  death  of  the  debtor, 
"  and  to  obtain  an  extract  of  the  decree  proceeding  upon  such  recorded  bond  or  obligation, 
"  containing  warrant  to  execute  diligence  in  the  like  terms  as  during  the  lifetime  of  such 
*'  debtor  ;  and  on  an  affidavit  by  any  person  to  the  effect  that  such  debtor  is  deceased,  it 
**  shall  be  lawful  for  the  sheriff,  without  the  form  of  any  previous  charge,  to  cause  arrest  at 
"  once  upon  such  extract,  registered  bond,  or  obligation  or  extract  decree  in  the  hands  of  any 
"  person  indebted  or  supposed"  to  be  indebted  to  the  deceased,  and  also  to  poind  the  whole 
"  moveable  effects  of  the  deceased,  in  the  like  manner  and  to  the  same  effect  in  every  re- 
"  spect  as  if  the  deceased  were  still  in  life,  and  had  been  duly  charged,  and  the  charge  had 
"  expired." 
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13  D.  149. 


Pabt  II.      in  circumstances  where  it  was  not  possible  that  the  arrestee  could 
Chapter IV.  t^ow  of  the  arrestment,  he  was  held  not  liable  in  second  payment; 
2Bob.  App.      LaidlawY.  Smith,  26th  October  1841,  affirming  the  decision  in  the 

Court  of  Session,  25th  January  1838. 

The  arrestment  will  not  be  effectual,  if  the  arrestee  be  not  in  pos- 
session of  the  debtor's  property,  when  it  is  executed.    Accordingly^ 
arrestment  in  the  hands  of  a  consignee,  used  before  arrival  of  the 
goods,  was  found  inept;  Stalker y.  Aiton,  9th  February  1759.     And 
arrestment  by  the  creditor  of  a  deceased  party  in  the  hands  of  the 
next  of  kin  will  be  unavailing,  if  used  before  their  title  to  the  pro- 
M.  voce  "  Ser-  perty  is  completed  by  confirmation ;  Atkinson,  Mure,  &  Boyle  v.  Lear- 
II  Jj!^^^^^'*"  TTioniA,  14th  January  1808.     The  possession  of  the  arrestee  must  be 
App*.  No.  3.     a  hona  fide  and  complete  custody ;  and  so,  when  two  parties  occupied 
separate  portions  of  the  same  cellar  with  their  respective  goods, 
arrestment  in  the  hands  of  one  of  them  for  the  debt  of  the  other  was 
disallowed,  because  he  was  not  custodier,  or  in  any  proper  sense  a 
possessor  of  the  other's  property ;  Hunter  v.  Lees,  19th  January  17»33. 
A  party  having  abandoned  his  domicile  in  this  country,  and  granted  a 
mandate  to  his  law-agent  to  take  charge  and  dispose  of  the  furniture 
and  effects  in  his  house,  that  was  held  to  be  possession  on  the  part  of 
the  agent,  sufficient  to  validate  arrestments  in  his  hands  at  the 
instance  of  a  creditor  of  his  constituent;  Brown  v.  Blaikie,  26th 
November  1 850.     The  tenant  of  a  furnished  house  does  not  possess  it 
in  such  a  character  as  to  make  the  furniture  arrestable  in  his  hands ; 
Davidson  v.  Murray,  11th  December  1784.     In  such  circumstances, 
it  was  here  held,  that  poinding  was  the  only  proper  diligence.     Upon 
the  same  principle  it  was  held  that  carts  and  horses  belonging  to  a 
company  of  carriers  were  not  competently  arrested  in  the  hands  of  a 
clerk  to  the  company,  although  the  stable  containing  them  was  taken 
in  his  name ;  Bums  v.  Bruce  &  Baxter,  27th  February  J  799 ;  and  a 
poinding  prevailed  here  over  a  previous  arrestment.     Baron  Humo 
also  reports  the  case  of  an  attempt  to  arrest  a  horse  standing  in  a 
smithy  to  be  shod,  by  serving  the  copy  on  the  smith ;  but  the  Court 
held  there  was  no  possession,  and  the  custody  too  transient  to  form 
the  ground  of  arrestment ;  Neilson  v.  Smiths,  cfec,  20th  February  1821. 
The  competency  of  arrestment  of  grain  in  the  hands  of  the  miller, 
and  of  arrestment  in  various  other  cases  of  possession  merely  tempo- 
6  Br.  Supp.  878.  rary,  is  discussed  in  Cuningham  v.  Home,  I7th  November  1760  ;  and, 

in  Hume  v.  BaiUie,  29th  May  1852,  a  horse  was  held  not  arrestable 
in  the  hands  of  an  innkeeper,  the  master  being  a  guest  in  the  inn,  or 
in  the  hands  of  a  friend  whom  the  debtor  is  visiting. 

The  next  question  is — What  property  is  arrestable  ?  and  the  answer 
is  generally — the  whole  moveable  property  to  which  the  debtor  has 
right,  whether  it  consists  of  sums  payable  to  him,  or  of  moveables  or 
goods  belonging  to  him,  provided  always  that  these  are  in  the  hands 


M.  761. 


Hnme,  29. 


Haiue,  31. 


14  D.  821. 


What  pbo- 
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of  third  parties.*     Personal  bonds  containing  a  clause  of  interest,      P^»t  II. 
which,  as  we  have  seen,  were  at  first  heritable,  could  not  formerly  be  chaptbe  IV. 
arrested     But  the  Act  1661,  cap.  51,  declares  all  sums  owing  by 
bonds,  contracts,  and  other  personal  obligations  arrestable,  if  not  fol- 
lowed  by  infeftment,  although  bearing  payment  of  annual-rent 
Under  this  statute,  the  sum  in  a  heritable  bond  has  been  found 
arrestable,  although  infeftment  had  been  taken,  because  the  sasine 
was  not  registered,  and  unregistered  sasines  are  null  in  relation  to 
third  parties ;  Stewart  v.  Bundas'a  Creditors,  20th  February  1 706.  M.  705. 
The  proceeds  and  price  of  heritable  property  in  the  hands  of  trustees 
are  arrestable,  whether  held  by  them  for  creditors,  as  in  Grierson  v.  M.  759. 
Ramsay,  25th  February  1780;  or  for  legatees;  Douglas  v.  if cwon,  M.  1 6,213. 
29th  June  1796;  Pindar  v.  Davidson,  &c.,  27th  May  1824     The  8  8. 69. 
sum  in  a  policy  of  insurance  is  arrestable  during  the  life  of  the  party 
insured,  and,  if  he  dies  before  another  premium  falls  duo,  the  attach* 
ment  is  effectual ;  Strachan  v.  M^Dougle,  19th  June  1835.     Here  the  13  S.  954. 
question,  whether  the  arrestment  would  subsist  after  payment  of 
another  premium,  was  reserved. 

While  the  general  rule  is,  that  all  the  debtor's  moveable  property  Fukimi  subject 
is  attachable  by  arrestment,  we  must  except  such  funds  as  had,  pre-  '^J^^^^^* 

y  '  ITI  .  DESTINATION 

viously  to  the  arrestment,  been  competently  applied  or  destined  to  a  not  abbbst- 
particular  purpose,  which  the  arrestment  would  defeat     Thus,  where  ^^' 
money  belonging  to  a  trust  had  been  consigned  in  bank,  it  was  held 
primarily  applicable  towards  payment  of  the  expenses  of  the  trust- 
management,  and  the  Court  would  not  allow  that  purpose  to  be  de- 
feated by  an  arrestment  at  the  instance  of  one  of  the  trustees  for  a 
debt  owing  to  himself;   Wight's  Trustees  v.  AUan,  12th  December  3  D.  243. 
1840.     In  like  manner,  money  consigned,  in  order  to  bo  applied  to 
the  redemption  of  a  wadset,  was  held  not  arrestable  by  a  creditor  of 
the  consignee  ;  Mackenzie  v.  Tuach,  22d  June  1739.     But,  after  the  m.  7i3. 
wadset  has  been  declared  to  be  dissolved,  the  money  being  no  longer 
subject  to  the  purpose  of  consignment,  arrestment  becomes  the  proper 
mode  of  attachment,  and  was  preferred  to  inhibition  in  Stormonik  v.  f.  C. 
Robertson,  24th  May  1814.     Upon  the  same  principle,  alimentary  alimentaby 
funds  cannot  be  arrested,  being  destined  by  their  constitution  to  a  funds,  &c., 

NOT  ARBKST* 

particular  purpose ;  and  it  has  been  held,  that  an  income  of  <£*  1800  ^blx. 

provided  to  a  peer  is  not  beyond  the  limits  of  what  can  be  declared 

alimentary,  so  as  to  exempt  it  from  diligence ;  Harvey  v.  Colder,  13th  2  D.  1095. 

June  1840.     And  an  alimentary  annuity  of  <£*200  to  the  second  son 

of  a  lady  of  property  has  been  found  not  arrestable ;  Smith  v.  BeU  <fe  17  D.  778. 

Innes,  29th  May  1855.     King's  pensions,  being  designed  for  aliment, 

are  not  arrestable,  though  not  declared  to  be  alimentary ;  Dick  v.  M.  io,387. 

Dick,  22d  December  1676.     For  the  same  reason,  and  in  terms  of 

various  acts  of  Sederunt,  the  salaries  of  Judges  in  the  Court  of 

•  See  iupra^  note  f,  p.  302. 
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Part  II.  Session  are  not  arrestable.  Servants'  fees  cannot  be  arrested,  except- 
ing in  so  far  as  they  exceed  what  is  requisite  for  their  proper  main- 
tenanca  And  by  1  Victoria,  cap.  41,  §  7,  the  wages  of  labourers  and 
manufacturers,  so  far  as  necessary  for  their  subsistence,  are  declared 
alimentary,  and  not  liable  to  arrestment.  A  minister's  stipend  is 
arrestable;  Smith  v.  Earl  of  Moray,  13th  December  1815.  Bills  of 
exchange,  which,  like  bags  of  money,  pass  from  hand  to  hand,  and 
have  the  privilege  of  freedom  of  currency,  cannot  be  arrested  in  the 
hands  of  an  indorsee;  Dick  v.  QoodaU  Jk  Co.,  1  June  1815. 

Future  debts  are  not  arrestable — that  is,  those  in  regard  to  which 
the  obligation  to  pay  has  not  yet  arisen.  But  this  rule  does  not  ex- 
tend to  debts  for  which  the  obligation  is  already  perfect,  although  the 
term  of  payment  have  not  arrived.  Thus,  the  principal  sum  in  an 
obligation  may  be  arrested  before  the  term  of  payment,  because  it  is 
due,  although  not  yet  payable  ;  but  the  interest  to  become  due  at  a 
term  not  yet  current  is  not  arrestable,  because  it  is  neither  payable 
nor  due.  It  is  no  objection  to  an  arrestment,  that  the  sum  arrested 
is  under  litigation,  and  will  not  be  due  if  the  arrestee  succeed  in  the 
suit ;  because  this  is  not  a  future  debt,  the  arrestee,  if  subjected  in 
payment,  being  liable  not  from  the  date  of  the  future  decree,  but  from 
the  time  when  the  decree  shall  ascertain  the  debt  to  have  become 
due  ;  Wardrop  v.  Fairholm,  19th  December  1744.  Under  this  rule, 
by  arresting  the  interest  of  heritable  debts  and  the  rents  of  heritable 
property,  a  creditor  attaches  only  such  interest  as  may  be  in  arrear, 
and  that  which  has  begun  to  accrue  for  the  current  term,  and  will  be 
payable  upon  the  next  term  day  ;  Livingston  v.  Kinloch,  10th  March 
1795.  From  this  case  it  will  be  found,  that  arrestment  of  rents  used 
after  Martinmas  attaches  the  current  rent  payable  at  the  following 
term  of  Whitsunday.  The  same  principle  was  applied  to  annuities 
in  the  case  of  Corse  v.  Masterton,  31st  January  1705,  although,  had 
the  annuitant  died  before  the  term,  nothing  might  have  been  due  for 
the  current  term.  When  an  annuity  is  payable  weekly,  arrestment 
covers  the  arrears,  and  the  sum  payable  for  the  current  week  ;  Smith 
and  Kinnear  v.  Bums,  23d  June  1847.  The  term-day  is  the  last 
day  of  the  half-yearly  term,  and,  therefore,  arrestment  used  on  the 
15th  of  May  does  not  aflfect  the  rent  payable  at  the  ensuing  Martin- 
M.  15919.  J^^s  ;  Wright  v.  Cunningham,  23d  June  1802.  Here  arrestment  used 
on  11th  November  was  found  not  to  attach  the  rent  payable  at  Whit- 
sunday next,  because  the  whole  term-day  must  elapse  before  the 
currency  of  the  new  term  commences.  The  effect  of  arrestments  de- 
pends upon  the  legal  term  at  which  the  rent  would  be  payable,  if  the 
payment  were  regulated  by  law  and  not  by  agreement ;  and  so,  if  one 
arrest  the  term's  rent  whicli  is  current  according  to  the  legal  rule,  it 
is  effectually  attached,  although  by  lease  or  agreement  it  be  not  pay- 
able at  the  legal  term,  but  at  a  later  period,  the  effect  of  the  agree- 
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Ynent,  as  regards  the  arrester,  being  merely  that  he  cannot  require      Part  IL 
payment  until  the  conventional  term  has  arrived;  Handy  side  v.  Corbyn  Chapter  IV. 
and  Lee,  15th  January  1813.  F  C. 

The  general  effect  of  arrestment  is,  that  it  creates  an  inchoate  at-  Effect  of  au- 
tachment  in  favour  of  the  arrester  over  the  arrested  fiind  and  interest  *^™"'^  ™ 

Txl  •  .    •  1   •  1       CREATING  A 

accruing  on  it.  Ulterior  steps  are  requisite  to  convert  this  attach-  nexut. 
ment  or  restraint  into  a  direct  application  towards  satisfaction  of  the 
arrester  s  claim,  but  in  the  meantime  there  is  a  tie  created  in  his 
favour.*  The  fund  is,  in  legal  phrase,  rendered  litigious — that  is,  the 
subject  of  legal  discussion,  and  the  arrestee  is  liable,  if  in  the  face  of 
the  arrestment  he  pay  to  the  common  debtor.  After  the  arrestee's 
death,  his  heir  is  not  bound  to  know  of  the  arrestment,  and  will  not, 
therefore,  be  liable  if  he  pay  in  ignorance  of  it.  But  the  neams  created 
by  the  diligence  still  subsists  to  this  effect,  that  the  creditor  upon  an 
arrestment  in  the  hands  of  a  deceased  party  may  sue  his  representa- 
tive to  make  the  fund  furthcoming,  and  a  creditor  in  this  position  is 
preferred,  on  account  of  his  priority  of  date,  to  one  who  arrests  in  the 
hands  of  the  representative;  Earl  of  Aberdeen  v.  Scot's  Cr editor 8^  1A.774, 
22d  December  1738.  The  arrestment  subsists  also  after  the  death  of 
the  common  debtor.  It  is  true,  that,  by  decisions  reversing  the  doc- 
trine previously  established  by  a  series  of  judgments,  one  who  obtains 
confirmation  as  executor-creditor  of  the  common  debtor,  is  preferable 
to  a  party  who  had  arrested  before  his  death  ;  Wilson  and  M'LeUan  2  S.  430. 
V.  Fleming,  26th  June  1823.  But  this  is  not  because  the  nexus  of 
the  arrestment  is  dissolved  by  death,  but  because  confirmation  is  held, 
like  poinding,  to  be  a  more  perfect  diligence  than  arrestment. 

In  order  to  complete  this  diligence,  there  is  required  a  legal  process  FcRTHcx)Miiia. 
to  obtain  the  order  of  a  Judge  upon  the  arrestee  to  make  payment  to 
the  arrester.  This  is  called  the  process  of  furthcoming,  which  is  com- 
petent in  any  Court.  It  is  directed  by  the  arresting  creditor  against 
the  arrestee ;  and,  as  he  must  in  this  process  establish  his  right  to 
the  fund,  by  proving  that  he  is  a  creditor  of  the  common  debtor,  the 
latter  must  also  be  made  a  defender.  The  arrestee  may  state  all  ob- 
jections to  the  regularity  of  the  arrestment,  but  he  is  not  entitled  to 
resist  upon  grounds  relating  to  the  validity  of  the  debt ;  Houston  v.  ii  D.  1490. 
Aberdeen  Town  and  County  Bank,  20th  July  1849.  The  latter  are  the 
defences  of  the  common  debtor,  and,  if  he  succeeds  in  establishing 

♦  By  the  recent  Court  of  Exchequer  Act,  it  is  made  lawful  for  the  sheriflf,  hy  virtue  of  the 
extract  decree,  to  cause  arrestment  to  be  used  thereon  in  the  hands  of  any  person  in  common 
form,  "  and  such  arrestment  shall  operate  to  transfer  to  the  Crmcn,  preferably  to  all  other 
*'  creditors  of  the  crown-debtor,  all  right  to  and  interest  in  the  arrested  fund,  competent  to 
"  the  crown- debtor.*'  The  arrestee  is  entitled  to  pay  without  abiding  the  institution  of  a 
furthcoming;  it  being  competent,  however,  to  the  Crown,  in  the  event  of  payment  not  being 
made,  to  follow  up  the  arrestm(;nt  by  a  furtlurominp,  and  to  pursue,  and  do  diligence  against, 
the  arrestee,  as  if  the  Crown  Pt^xxl  specially  assigned  into  the  debt  due  by  him  to  the  Crown- 
debtor  ;  19  &  20  Vict.  cap.  5(5,  §  30. 
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Pabt  II.  them,  there  can  be  no  decree  of  furthcoming.  Where  the  arrestment 
Chattkb  IV.  ^^  heen  used  upon  a  depending  action,  the  expenses  of  that  action 

4  S.  76.  are  covered  by  it ;  May  v.  Malcolm,  7th  June  1825.     The  same  case 

shews,  however,  that  the  expenses  of  the  furthcoming  are  not  covered. 
When  the  arrested  fund  consists  of  money,  the  decree  of  furthcoming 
ordains  payment  of  it  to  the  arrester.  When  goods  have  been  arrested, 
it  ordains  a  public  sale  and  payment  of  the  price  to  the  arrester.  In 
either  form  the  judgment  constitutes  perfect  diligence  and  a  com- 
pleted right  in  favour  of  the  arrester;  Muirhead  v.  Corrie,  17th 

M.  687.  February  1 735. 

Recall  op  ab-      Within  the  limits  of  these  Lectures  it  is  impossible  to  embrace  the 

RBSTMKHTs.  wholo  subjcct  of  arrcstment.  We  have  now  examined  the  points 
which  most  nearly  concern  the  Conveyancer,  as  bearing  upon  the 
power  of  making  obligations  effectual  through  the  medium  of  this 
diligence.  Upon  the  subject  of  loosing  arrestments  upon  caution, 
therefore,  it  is  necessary  merely  to  refer  to  sections  20  and  21  of  the 

c.  114.  Personal  Diligence  Act,  whereby  the  Lord  Ordinary,  subject  to  re- 

view, and  the  Sheriff,  are  empowered  to  recall  and  restrict  aiTestments ; 
and  as  arrestments  are  in  practice  frequently  withdrawn  by  private 
arrangement,  it  is  necessary  that  the  practitioner  should  be  aware  of 

F.  C.  the  decision  in  Ewing,  May,  &  Co,  v.  Johistoiie,  9th  December  1813, 

where  it  was  held,  that  an  arrestment  had  been  effectually  recalled 
by  a  letter  written  under  false  impressions,  and  that  it  could  not  be 
founded  upon  in  competition  with  a  posterior  arrester  not  chargeable 
with  misleading  the  other.  The  rules  as  to  the  loosing  of  arrestments, 
the  finding  of  caution,  and  the  breach  of  arrestments,  will  be  found 
in  Erskines  Institutes,  B.  iii.  tit.  6,  §§  12,  13,  14. 

Competition  OF      With  regard  to  the  preference  of  arrestments  inter  se,  the  criterion 

t^^^^^^     is  priority  in  point  of  time,  in  illustration  of  which  it  is  enough  to 

M.  821.  refer  to  the  cases  of  Cameron  v.  BosweU,  28th  February  1772,  where 

an  arrestment  bearing  execution  between  the  hours  of  six  and  seven 
was  preferred  to  one  served  between  seven  and  eight  of  the  same 

M.  823.  afternoon;  and  Wright  v.  Anderson,  28th  January  1774,  where  of 

two  competing  arrestments,  the  one  having  been  executed  between 
five  and  six,  and  the  other  between  five  and  seven,  the  Court  held, 
that  there  was  no  evidence  of  priority,  and  preferred  the  claimants 
pari  passu.  It  is  not  prudent  to  delay  the  furthcoming,  because  a 
long  delay  is  held  to  imply  a  relinquishment  of  the  diligence  ;  and, 

M.  824.  although  in  the  case  of  Lister  v.  Ramsay,  25th  July  1 787,  a  prior 

arrestment  was  sustained,  though  not  followed  out  for  three  years, 
the  objection  of  mo7*a  ought  to  be  carefully  avoided,  and  is  the  more 

]  f  ji  ^'^'^*  hazardous  now,  since  by  the  Personal  Diligence  Act,  §  22,  the  pre- 
scription of  arrestments,  which  was  previously  five,  is  now  limited  to 
three,  years,  to  be  reckoned  in  future  or  contingent  debts  from  the 
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time  when  tbe  debt  becomes  due  and  the  contingency  is  puri-      Part  II. 

fied.  Chaptek  IV. 

We  have  already,  in  treating  of  the  assignation,  adverted  to  the  Competition  of 
rules  of  preference  between  that  conveyance  and  an'estment.     Inti-  arhbbtment 
mation,  by  completing  the  assignee's  right,  gives  Inm  preference  over  tion. 
subsequent  arresters.     Where  the  intimation  and  arrestment  are  of 
the  same  date  without  an  hour  specified  they  are  ranked  pari  passu, 
because  there  are  no  elements  for  determining  priority. 

When  a  creditor  is  anticipated  by  arrestment  at  the  instance  of  Preferences, 
another  creditor,  the  remedy  is  either  poinding,  if  it  can  be  carried  "®^  ^'**" 
through  before  decree  of  furthcoming,  or  a  mercantile  sequestration 
within  sixty  days  of  the  arrestment,  in  terms  of  the  88d  section  of 
2  &  3  Vict.  cap.  41.     Decree  of  furthcoming  has  no  eflfect  in  mak- 
ing arrestment  effectual,  if  notour  bankruptcy  follow  within  sixty 
days  of  the  arrestment;   Dobbie  &  Co,  v.  Nisbet,  30th  May  1854. 16 D. 881. 
Arrestment  is  also  excluded  by  an  English  commission  of  bankruptcy  m.  wcc,  '*  Fo- 
against  the  debtor  ;  Strother  v.  Read,  1st  July  1803  ;  and  also  by  a  ||  J**™  Compe- 
commission  of  bankruptcy  issued  in  America  ;  MaiUand  v.  Hoffman,  No.  4.' 
4th  March  1 807.  f'  "^i. '' ^^^- 

nipt,    App  . 

In  conclusion,  I  have  only  again  to  refer  such  as  may  desire  No.  26. 
fully  to  investigate  the  origin  and  nature  of  the  different  steps  of  dili- 
gence, to  Mr.  Ross's  Lectures ;  and  those  who  wish  for  minute  and 
accurate  information  regarding  the  details  of  the  practice,  will  find  it 
in  Mr.  Darling's  work  on  the  powers  and  duties  of  messengers-at- 
arms  and  other  officers — a  treatise  compiled  with  much  care. 

We  have  now  completed  that  portion  of  our  work  which  embraces 
the  creation  and  use  of  personal  obligations  by  bond.  We  have  seen 
how  the  obligation  is  constituted,  and  the  bond  framed — traced  it 
into  the  hands  of  the  assignee,  and  of  those  who  may  subsequently 
in  succession  acquire  right  to  it.  We  have  ascertained  how  it  may 
be  extinguished  by  the  voluntary  performance  of  the  debtor,  and 
discharge  of  the  creditor ;  and,  lastly,  where  implement  cannot  be 
obtained  voluntarily,  we  have  examined  the  steps  and  forms  of  com- 
pulsion which  may  be  used  against  the  person  and  property  of  the 
debtor,  in  order  to  enforce  performance.  The  ground  which  we  have 
traversed  may  sometimes  have  appeared  dreary  and  uninviting,  but 
the  time  has  not  been  misspent  if  we  have  thus  obtained  an  acquaint- 
ance with  the  principles  which  regulate  the  constitution  and  use  of 
written  personal  obligations. 

We  shall  now  proceed  to  trace  through  the  same  successive  stages 
the  peculiar  forms  of  conveyancing,  which  are  practised  in  the  use  of 
bills  and  promissory  notes. 
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Pact  II. 
Chapter  V. 


CUAPTER  V. 

BILLS  A^D  PROMISSORY  NOTES. 

GuNBBAL  NA-  We  aro  now  to  direct  our  attention  to  a  kind  of  writings,  which  in 
TORY  bp  B^  ^^^^^  ^'^"^  ^^^  mode  of  use  are  altogether  peculiar,  and  exempted  in 
ANDPBOMI880RT  uianj  importaut  respects  from  the  regulations  applied  to  deeda  Bills 
NOTES.  ^^j  promissory  notes  have  special  characteristics  and  privileges,  cor- 

responding to  their  proper  purpose  and  use.  The  bill  of  exchange 
was  originally  designed  as  a  medium  for  the  payment  of  debts,  owing 
by  the  subjects  of  one  state  to  those  of  another.  This  object  it  ac- 
complished in  a  manner  the  most  simple  and  effectual  A  bill  may 
be  described  as  an  open  letter,  in  which  the  writer  requests  the  per- 
son to  whom  it  is  addressed  to  pay  a  specified  sum  of  money  to  a 
third  person,  who  is  named.  Tlie  advantages  to  all  concerned  of  such 
an  expedient  for  settling  the  mutual  claims  of  persons  residing  in 
different  countries  or  at  a  distance  from  each  other,  are  obvious.  Sup- 
pose the  sum  of  .£^1000  to  be  owing  by  a  merchant  in  Leghorn  to 
another  in  London,  and  that  the  third  party  is  one  going  from  Lon- 
don to  Leghorn,  and  having  occasion,  in  the  latter  city,  for  a  sum  of 
cf'lOOO.  Instead  of  carrying  the  coin  with  him,  at  much  trouble  and 
great  risk,  he  pays  his  ^1000  to  the  London  merchant,  and  gets  for 
it  a  bill,  or  draft  upon  the  debtor  in  Leghorn,  by  means  of  which  the 
money  will  be  at  his  command  upon  his  arrival.  The  creditor  in 
London  receives  what  is  due  to  him,  with  the  same  facility  as  if  it 
were  owing  by  a  fellow-citizen,  and  the  foreign  debtor  is  enabled  to 
pay  his  debt,  and  is,  at  the  same  time,  as  effectually  discharged,  as  if 
the  hazard  and  expense  had  been  incurred  of  sending  a  messenger 
with  bags  of  money  from  Leghorn  to  London  to  pay  the  amount 
and  take  the  creditor's  receipt.  Being  thus  intended  by  their  pri- 
mary purpose  to  adjust  the  mutual  claims  of  parties  subject  to  differ- 
ent governments,  bills  of  exchange  are  in  a  large  measure  subject  to 
rules  of  a  wider  application  than  are  found  in  the  Municipal  Laws  of 
any  one  country.  In  so  far  as  is  necessary  for  the  ready  and  secure 
negotiation  of  mercantile  transactions  between  the  subjects  of  differ- 
ent states,  the  Municipal  Law  wisely  defers  to  certain  general  prin- 
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ciples,  which,  owing  their  origin  to  a  common  perception  of  their  jus-      Part  II. 
tice  and  equity  and  convenience,  have  been  established  by  general    cuapteb  V. 
consent  and  long  usage,  and,  although  not  embodied  in  any  substan-  Gemerai.  ma- 
tive  form,  are  known  by  the  collective  name  of  the  Law  Merchant,  tureakdhis- 
Bills  of  exchange  were  thus  originally  a  system  of  conveyancing  and  notes, 
adapted  to  the  whole  human  family  without  national  distinction,  and  ^^^*^' 
it  was  an  inherent  necessity  of  such  a  system,  that  its  forms  should 
be  simple  and  easily  understood  and  practised,  and  that  such  credence 
and  facilities  of  execution  should  be  extended  to  its  documents  as 
would  give  to  all  parties  the  same  confidence  in  transacting  with  the 
subjects  of  a  foreign  state,  wliich  in  other  matters  they  feel  under  the 
protection  of  their  own  laws.     The  success  with  which  this  object 
was  achieved  by  the  common  sense  of  men  directed  to  a  point  of 
common  interest,  and  the  conveniences  observed  to  result  from  the 
system,  led,  no  doubt,  to  the  introduction  of  a  similar  system  among 
the  subjects  of  this  kingdom,  the  documents  employed  in  which  are 
called  inland  bills  in  contradistinction   to  foreign  bills,  which  are 
named  bills  of  exchange ;  and  although,  inland  bills  were  at  first 
confined  to  matters  properly  mercantile,  they  have  gradually  been 
extended  in  their  application,  so  as  to  embrace  transactions  not  con- 
nected with  commerce ;  and  thus,  from  a  system  founded  upon  the 
confidence  reposed  in  each  other  by  those  who  are  subjects  of  different 
states,  we  have  derived,  and  have  settled  by  statute  upon  the  prin- 
ciples applied  to  foreign  bills  by  the  custom  of  merchants,  a  method 
of  internal  conveyancing,  widely  developed,  and  affecting  property  of 
vast  amount,  of  which  the  writings  are  of  the  simplest  character, 
authentic  without  solemnity,  and  having  their  performance  secured 
by  stringent  rules  and  summary  execution. 

It  is  remarkable  that  there  is  no  evidence  of  the  use  of  bills  of 
exchange  among  the  Romans,  the  more  so  as,  in  a  passage  referred . 
to  by  Pothier,  we  find  Cicero,  in  the  24th  Epistle  of  tlie  12th  Book 
of  his  letters  to  Atticus,  inquiring,  in  the  view  of  his  son  going  to 
Athens,  **  quod  illi  opus  erit  Athenis,  permutari  ne  possit,  an  ipsi 
ferendum  sit** — that  is,  whether  he  will  be  able  to  procure  what  ho 
requires  in  Athens  by  exchange,  or  whether  he  must  carry  it  with 
him.  Tliis,  however,  as  Pothier  shews,  is  evidence  merely,  that  the 
want  of  a  system  of  exchange  was  felt,  for  that  none  such  existed  is 
proved  by  the  practice  of  money-lenders  to  send  along  with  the  trader 
on  his  voyage  a  slave  to  receive  the  amount  of  their  loan  upon  his 
arrival  at  the  port  where  his  merchandise  was  converted  into  money — 
a  practice  which  could  not  have  existed  had  the  method  of  remittance 
by  bill  of  exchange  been  known.  The  general  disregard  or  contempt 
for  commercial  pursuits  among  the  Romans  lends  a  general  confirma- 
tion to  this  proof  of  their  ignorance  of  the  method  and  practice  of 
exchange  of  money,  and  it  affords  a  striking  view  of  the  entire  change 
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of  sentiment  as  well  as  of  habit,  in  modern  times,  when  we  consider 
how  intimately  that  practice  is  now  connected  with  the  aflfairs  of 
nations  and  individuals,  and  how  indispensable  it  is  to  the  wellbeing 
and  the  very  existence  of  commercial  relations.  It  is  calculated  upon 
a  probable  estimate,  founded  on  the  number  of  stamps  sold,  that  the 
value  of  bills  and  notes  used  in  Great  Britain  alone,  exceeds  in  one 
year  the  sum  of  three  hundred  millions  of  pounds  sterling. 

We  read  that  paper  money  was  used  in  the  Mogul  empire  in  China 
at  the  beginning  of  the  thirteenth  century.  In  Europe,  bills  of  ex- 
change are  said  to  have  owed  their  origin  to  necessity,  the  frequent 
mother  of  invention,  having  been  devised  by  the  Jews  upon  their 
banishment  from  Guienne  in  1287  and  from  England  in  1290  as  an 
expedient  for  withdrawing  their  property  out  of  the  countries  from 
which  they  had  been  expelled  into  those  where  they  had  chosen  to 
reside.  The  origin  of  bills  has  also  been  ascribed  to  the  Florentines, 
expatriated  after  the  struggle  between  the  Guelph  and  Ghibelline 
factions,  as  a  means  of  removing  their  effects  from  Florence  to  Lyons 
and  other  places  where  they  had  taken  refuga  These  conjectures 
have  a  chronological  agreement  with  the  fact  ascertained  by  a  Vene- 
tian law,  that  bills  of  exchange  were  in  use  in  the  fourteenth  cen- 
tury ;  nor  do  they  want  a  foundation  of  probability  in  the  nature 
and  form  of  the  bill  of  exchange  itself.  In  England,  so  early  as 
the  year  1255,  we  find  a  remarkable  instance  of  the  use  of  bills  of 
exchange.  Henry  III.  having  contracted  a  large  debt  to  the  Pope 
in  an  attempt  to  make  his  son  King  of  Sicily,  the  sovereign  pontiff 
was  importunate  for  payment,  in  order  to  rid  himself  of  the  Italian 
merchants  who  had  made  the  advanca  At  the  suggestion  of  the 
Bishop  of  Hereford,  these  merchants  drew  bills  upon  all  the 
rich  bishops,  abbots,  and  priors  in  England,  which  these  dignitaries 
were  compelled  to  accept  and  pay  under  threats  of  excommunication 
—a  result  of  financial  rather  than  of  moral  benefit  flowing  from  the 
then  existing  diplomatic  relations  with  Rome.  • 

Before  proceeding  to  examine  in  detail  bills  and  notes,  it  will  be 
useful  to  advert  for  a  moment  to  the  general  nature  and  form  of  the 
foreign  bill,  or  bill  of  exchange,  the  inland  bill,  and  the  promissory 
nota 

The  foreign  bill  was  introduced,  as  we  have  seen,  for  the  purpose 
of  transmitting  money  from  one  country  to  another,  or,  as  Mr. 
Erskine  expresses  it,  to  make  payment  in  distant  places  easy  and 
safe.  It  was  called  a  bill  of  exchange,  because  the  price  of  it  depended 
upon  the  exchange  of  money — that  is,  the  difierence  in  the  value  of 
money,  where  it  was  drawn  and  purchased,  as  compared  with  its 
value  in  the  place  drawn  upon,  and  where  it  was  payable.  In  its 
form,  this  document  is  simply  an  order  or  request  by  a  party  in  one 
country,  who  is  called  the  drawer,  requesting  the  person  to  whom  it 
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is  addressed  in  another  country,  and  who  is  called  the  drawee,  to  pay,      Pabt  II. 
at  or  within  a  time  specified,  a  certain  sum  of  money  to  a  third  party,   chapter  V. 
who  is  called  the  payee,  or  to  any  person  whom  the  payee  may  autho-  Nature  and 
rize.     In  order  to  obviate  the  risks  connected  with  distant  transmis-  ^^  ^p 
sion  by  land  or  sea,  foreign  bills  are  commonly  drawn  in  sets — that  ^A!^"  ""^ 
is,  the  bill  is  written  in  three  parts  or  copies,  each  of  which  is  num- 
bered, and  the  order  to  pay  in  each  copy  is  made  conditional  upon 
the  other  two  being  unpaid.     The  following  is  an  example  of  the 
form  of  a  foreign  bill,  drawn  by  a  merchant  in  Canada  upon  his  cor- 
respondents in  England : — 

•eiOOO  Sf.  Montreal  1st  June  1847. 

Ninety  days  after  sight  of  this  my  first  of  exchange, 
(second  and  Uiird  of  the  same  tenor  and  date  not  paid,)  pay  to  A, 
B,y  or  to  his  order.  One  th^ousand  pounds  sterling  value  received  from 
him  in  goods, 

{A  ddress)  {Signature) 

The  parties  to  a  foreign  bill  being  of  different  kingdoms,  the  rightrf 
and  questions  arising  from  that  document  are  regulated,  as  we  have 
seen,  by  the  principles  of  mercantile  law,  and  the  municipal  law  is 
applied  only  where  it  interferes  by  positive  statute,  as  is  done  in 
Scotland  with  regard  to  prescription  and  execution. 

The  inland  bill  sprang,  as  we  have  seen,  from  the  conveniences  ob-  Nature  and 
served  to  attend  upon  the  bill  of  exchange,  and  it  was  found  to  be  '^**' 
peculiarly  well  adapted  for  the  settlement  of  the  price  of  goods  or  of 
other  debts  of  a  mercantile,  and  eventually  of  any  other,  description, 
which  were  not  immediately  payable.*  From  the  legal  character  which 
the  bill  obtained,  the  creditor  in  debts  of  the  kind  referred  to,  by 
obtaining  his  debtor's  bill,  was  placed  in  the  same  advantageous  posi- 
tion as  if  he  had  by  anticipation  obtained  a  judicial  decree  for  the 
amount  Through  the  medium  of  the  capitalist  or  banker  also,  he 
could  convert  the  future  claim  into  immediate  cash,  diminished  only 
by  the  interest  discounted.  Thus  the  purchaser  got  his  credit,  the 
seller  his  ready  money,  and  the  man  of  capital  an  investment  for  his 
unemployed  funds.  It  cannot  be  wondered  at,  that  a  system  so  ad- 
vantageous to  all  should  have  been  eagerly  embraced  by  those  engaged 
in  trade,  and  that,  so  soon  as  the  jealousy  of  the  law  was  removed, 
(for  it  was  long  before  the  inland  bill  came  to  be  viewed  with  the 

»  An  inland  bill  is  defined  by  19  &  20  Vict.  cap.  60,  §  12  :— "  Eveiy  bill  of  exchange 
**  drawn  in  any  part  of  the  United  Kingdom  of  Oteat  Britain  and  Irda^idj  the  islands  of 
'*  Man,  Giurnaeyt  Jersey,  Aldemeyy  and  Sarh^  and  the  islands  adjacent  to  any  of  them,  being 
"  part  of  the  dominions  of  Her  Majesty  ;  and  made  payable  in  or  drawn  upon  any  person 
'*  resident  in  any  part  of  the  said  United  Kingdom  or  islands,  shall  be  deemed  to  be  an  in- 
"  land  bill  *,  but  nothing  herein  contained  shall  alter  or  affect  the  stamp  duty,  if  any,  which 
"  but  for  this  enactment  would  be  payable  in  respect  of  any  such  bill/' 
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favour  it  now  receives,)  and  so  soon  as  legal  countenance  and  facilities 
were  extended  to  the  practice,  it  should  have  been  widely  adopted. 
There  may  be  three  parties  to  the  inland  bill,  as  there  are  to  the  bill 
of  exchange  ;  but,  in  Scotland,  there  are  more  generally  two,  viz.,  the 
drawer  and  the  drawee,  the  amount  being  made  payable  directly  to 
the  drawer  himself.     The  inland  bill  then  may  be  in  these  terms  : — 

oPlOO  St9.  Edinburgh,  IstN'off.  1847. 

Three  months  after  date,  pay  to  me  or  my  order,  the  sum  of  One 
hundred  pounds  sterling,  value  received, 

(A  ddress.)  (Signature,) 

The  promissory  note  is  nearly  allied  to  the  inland  bill  in  its  purpose 
and  use,  being  chiefly  adapted,  and  for  the  most  part  probably  era- 
ployed,  for  the  acknowledgment  and  constitution  of  existing  debts. 
In  form  it  is  simpler  than  either  the  bill  of  exchange  or  inland  bill, 
and  it  admits  of  only  two  parties,  one  the  maker,  who  promises  at  a 
certain  date,  or  within  a  certain  time,  to  pay  a  sum  specified  to  the 
other,  who  is  named  the  payee.  Instead  of  an  order  or  request,  there- 
fore, as  in  the  bill,  the  promissory  note  contains  a  promise  to  pay  ; 
and,  as  the  bill,  when  its  order  is  accepted  by  the  drawee,  becomes 
an  obligation  upon  him,  so  the  promissory  note  is  equivalent  to  a  bill 
drawn  by  the  maker  upon  himself  in  favour  of  his  creditor,  and  ac- 
cepted at  the  time  of  drawing.  The  terms,  then,  of  a  promissory  note 
are  to  this  effect : — 


o^lOO  St^.  Edinburgh,  1st  Nov^  1847. 

On  demand,  I  promise  to  pay  to  A.  B.,  or  his  order,  the  sum  of  One 
hundred  pounds  sterling,  for  value  received, 

{Signature) 

The  forms  now  exhibited  sufficiently  shew — what  will  be  amply 
confirmed  in  the  sequel,  when  we  come  to  treat  of  the  acceptance  and 
transmission  of  billsand  notes — viz.,  that  these  documents  are  exempted 
from  technical  formality,  as  well  as  from  the  solemnities  of  authenti- 
cation ;  and,  as  the  law  has  in  these  respects,  as  well  as  with  regard 
to  the  mode  of  execution,  conferred  great  privileges,  so  it  is  very 
stringent  and  exact  in  requiring  a  precise  compliance  with  the  rules 
which  it  has  prescribed  with  regard  to  their  substance  and  nego- 
tiation. 

In  order  that  our  examination  of  the  various  parts  and  privileges 
of  bills  and  notes  may  be  the  more  intelligible,  there  being  a  mutual 
relation  and  dependence  in  all  the  particulars,  so  that  each  of  them 
requires,  for  the  thorough  understanding  of  it,  some  knowledge  of  the 
rest,  it  is  desirable  to  point  out  briefly  here  the  general  mode  of  using 
these  instruments,  and  giving  them  effect. 
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When  a  bill,  then,  is  written  and  subscribed  by  the  drawer,  the      Part  II. 
next  step  is,  that  it  be  accepted  by  the  drawee.     This  is  not  indis-    c^^^  y 
pensable  for  all  purposes  of  negotiation,  but  it  is  necessary  in  order  Modeorusino, 
to  create  an  obligation  upon  the  drawee,  who  is  then  called  the  ac-  ^^^  bpfbct  ok, 
ceptor,  and  the  bill,  in  business  language,  is  thenceforth  called  his     .  * 
acceptance.     The  eflTect  of  acceptance  is  to  complete  the  assignment 
of  the  drawer  s  funds  in  the  hands  of  the  drawee  to  the  amount  of 
the  bill  in  favour  of  the  payee.     An  accepted  bill  is  the  same  as  a 
promissory  note  with  respect  to  the  obligation  upon  the  debtor.    The 
next  point  is  the  power  of  transferring  a  bill  or  note.     This  makes  it  2.  Transfer- 
a  fund  of  credit ;  the  payee,  being  able  to  assign  his  future  claim,  is  ^^^' 
enabled  to  obtain  its  present  value.     The  facility  of  transmission  ia 
one  of  the  chief  characteristics  and  great  privileges  of  the  bill  or  note. 
If  it  is  payable  to  the  bearer,  it  can  be  transferred  by  mere  delivery. 
If  it  is  payable  to  a  payee  specified,  or  to  his  order,  it  is  transferable 
by  indorsation,  i.  e.,  by  his  subscription  upon  the  back  of  the  instru- 
ment;  and  it  may  be  transferred  indefinitely  by  successive  indorsations. 
Every  one  who  thus  tranfers  a  bill  or  note  is  called  an  indorser,  and 
he  who  acquires  right  to  it  by  indorsement  is  called  an  indorsee.    The 
person  in  whose  legal  possession  it  is  for  the  time,  is  called  the  holder. 
As,  after  acceptance,  the  drawer  remains  liable  to  the  payee  for  the 
contents  of  the  bill  or  note,  should  the  acceptor  fail  to  make  payment, 
so  the  payee  remains  liable  to  his  indorsee,  and  each  indorser  in  suc- 
cession remains  liable  to  the  person  to  whom  he  has  indorsed  the  in- 
strument, and  all  of  them  are  directly  liable  to  the  holder,  who  can 
thus,  if  the  acceptor  fails  to  pay,  have  recourse  against  every  one 
whose  name  appears  on  the  bill  or  note  either  as  drawer  or  indorser. 
When  the  bill  or  note  arrives  at  maturity — that  is,  at  the  tenn  of  3.  Dishonour. 
payment,  if  the  acceptor  fails  to  make  payment,  the  holder  takes  a 
protest,*  and  gives  notice  to  the  drawer  and  indorsers,  that  the  bill  or 
note  is  dishonoured.     His  recourse  is  thus  preserved  against  all  con- 
cerned ;  and  then  comes  the  last  distinguishing  feature  and  peculiar 
privilege  of  bills  and  notes,  viz.,  execution  by  summary  diligence.  4.  Exectutioh 
The  protest  is  recorded  along  with  a  copy  of  the  bill  or  note,  and  an  ^]^JaEN*cE*^ 
extract  is  obtained  containing  a  warrant,  upon  which  execution  may 
proceed  immediately  against  the  whole  parties  upon  a  charge  of  six 
days. 

We  have  stated  the  course  of  procedure  in  its  simplest  form,  and 
only  with  a  view  to  general  perspicuity.  Acceptance  is  not  neces- 
sarily antecedent  either  to  negotiation  or  to  payment.  But,  where 
acceptance  is  requisite  and  is  refused,  there  must  be  a  protest  for 
non-acceptance,-f"  and  notice  to  all  concerned,  in  order  to  preserve  re- 
course for  relief  of  such  value  as  may  have  passed  upon  the  bill  or 
note  in  its  unaccepted  form. 

*  Sec  note,  p.  353.  t  Ibid. 
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Pakt  II.  We  shall  now  proceed  to  examine  in  detail  the  parts  of  a  bill  or 

Chapteu  V.   note,  and  the  rules  for  its  negotiation  and  enforcement 

Capacity  of         And,  in  the  first  place,  as  regards  the  capacity  of  parties  to  a  bill 

PABTiEB  TO       Qj.  note,  reference  must  be  made  to  what  has  already  been  stated 

KOTss.  when  we  examined  the  capacity  of  persons  to  execute  deeds,  and 

their  incapacity  by  reason  of  various  grounds  of  disability.  The  prin- 
ciples then  ascertained  determine  the  capacity  or  incapacity  of  parties 
to  bills  or  notes,  as  well  as  to  solemn  deeds,  and  it  is,  therefore,  un- 
necessary to  resume  that  part  of  the  subject. 
Stampiho  of  Reference  must  also  be  made  to  what  was  stated  in  treating  of  the 
BILL8,     .         IsiYfs  relating  to  stamp-duties,  for  information  regarding  the  stamping 

of  bills  of  exchange,  inland  bills,  and  promissory  notea  It  will  be 
remembered  that  such  bills  and  notes  as  are  not  written  upon  stamped 
paper  are  absolutely  and  incurably  void.  When  a  stamp  of  higher 
value  than  is  required  is  used,  the  bill  is  good,  if  the  stamp  be  of  the 
See  suprat  pp*  proper  denomination.  Where  a  stamp  of  a  wrong  denomination  has 
®^'  ^'  been  used,  it  may,  provided  the  duty  paid  be  not  less  than  is  required 

by  law,  be  rectified  upon  payment  of  a  penalty.     The  serious  conse- 
quences of  non-compliance  with  the  statutes  in  this  particular,  are 
11  S.  397.        well  illustrated  by  the  case  of  EtUesY.  Robertson,  1 5  th  February  1833, 
where  an  action  was  founded  on  a  debt  constituted  by  bill,  and  also 
upon  a  trust  deed  and  other  documents  acknowledging  the  debt.    At 
a  late  stage  of  the  litigation,  it  was  objected  that  the  bill  was  written 
upon  a  stamp  bearing  4s.  6d.  of  duty,  whereas  it  ought  to  have  been 
5a     The  Court  of  Session  disregarded  the  objection,  holding,  accord- 
ing to  the  Lord  Ordinary's  interlocutor,  that  it  was  excluded  by  delay 
and  personal  exception.   The  decision  was  reversed,  on  the  ground 
7  Wil.  &  Sh.     of  the  Stamp  Act  alone  ;  5th  April  1854.     By  17  &  18  Vict.  cap.  83, 
App.  176.         g  g^  foreign  bills  are  now  subject  to  stamp-duty,  which  the  holder 
must  pay  by  affixing  adhesive  stamps,  a  penalty  of  £50  being  in- 
curred by  any  party  who  shall  present,  pay,  or  negotiate  a  foreign 
bill  not  so  stamped.    When  a  bill  purports  to  be  one  of  a  set,  the 
whole  set  must  be  drawn  and  stamped  under  a  penalty  of  .j^lOO  ;  and, 
if  one  of  a  set  be  taken  in  payment  or  security  without  getting  deli- 
very of  the  whole  duly  stamped,  the  amount,  by  §  6,  is  not  recover- 
able.    Other  points  requiring  attention  in  connection  with  the  stamp 
laws  will  be  more  appropriately  noticed,  when  we  come  to  treat  of 
alterations  and  vitiations  of  bills. 
Gbneral  form      Bills  and  notes  may  be  written  in  any  language,  and  there  is  no 
notes.  form  of  words  indispensable  to  their  validity.     All  that  is  necessary 

is,  that  there  be  an  absolute  order  or  promise  by  one  party  to  another 
to  pay  a  sum  of  money.  In  England,  expressions  importing  such  an 
order  or  promise,  though  not  conveying  it  in  the  ordinary  phraseology, 
have  been  sustained,  as  where  the  order  was  "  to  deliver  vwnet/,"  and 
the  promise,  not  "  to  pay,"  but  "  to  he  accountable,"  or  that  "  tiie  pro- 
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*'  misee  should  receive"  a  certain  sum.    In  France,  the  common  Ian-     Part  II. 
guage  of  a  bill  is,  "  xl  vov^s  plaira  payer."    But  it  appears  not  to  be   chapteb  V. 
quite  safe  to  employ  the  language  of  courtesy  in  England  ;  for,  al-  General  form 
though  in  one  case  Lord  Kbnyon  held  a  document  to  be  a  bill,  which  ^ora  ^o)^ 
was  thus  expressed,  "  Mr.  Nelson  will  much  oblige  Mr.  Webb  by  pay-  Byle«,'p.  59. 
"  ing  to  J.  Ruflf,  or  order,  twenty  guineas  on  his  account,"  Lord 
Tbnterdbn   held  the  following  not  to  bo  a  bill: — "Mr.  Little, 
"  please  to  let  the  bearer  have  seven  pounds,  and  place  it  to  my 
"  account,   and  you   will   oblige  your  humble  servant,   R  Slack- 
"  FORD."     The  ratio  of  the  latter  judgment  was,  that  the  paper  was 
not  a  demand  by  a  party  having  a  right  to  call  on  the  other  to  pay. 
The  fair  meaning  was,  "  you  will  oblige  me  by  doing  it."     But  this  is 
just  the  language  which  Lord  Kenton  sustained     In  Scotland,  how- 
ever, there  is  a  reason  for  studying  explicitness  in  the  language  of 
bills  and  notes,  which  does  not  exist  in  England.     In  the  latter 
country,  the  remedy  in  the  event  of  failure  in  payment  is  by  an  action 
in  the  Courts.     But  in  Scotland,  as  we  have  seen,  the  creditor  has  by 
statute  summary  execution  against  his  debtor's  person  and  property ; 
and  it  is  clear  that  a  man's  liberty  and  estate  cannot  be  rendered 
insecure  by  a  document,  of  which  the  terms  are  ambiguous  or  doubt- 
ful    On  this  account,  therefore,  and  in  order  to  keep  fully  available 
the  legal  remedies  in  case  of  non-payment,  it  is  advisable,  though  it 
be  not  imperative,  to  adhere  to  the  words  sanctioned  by  usage,  of 
which  examples  have  been  given. 

Let  us  now  proceed  to  examine  in  detail  the  parts  of  a  bill  accord- 
ing to  the  form  ordinarily  used. 

1.  The  sum  superscHbed, — It  is  usual  to  write  the  sum  drawn  for  Sum  buplr- 
at  the  top  upon  the  left  side.     This  is  not  essential,  and  the  omission        ^' 
of  it  would  form  no  objection  to  the  bill  or  note.   It  is  the  sum  written 

in  the  body  of  the  bill  that  determines  its  amount,  and  that  sum  will 
be  the  rule  in  the  event  of  a  discrepancy  between  it  and  the  amount 
superscribed.  But  the  superscribed  sum  may  be  referred  to  for  expla- 
nation ;  Gordon  and  Oarrow  v.  Sloss,  3d  June  1848.  Here  a  bill  was  lO  D.  1129. 
drawn  for  "  twenty-two  six  shillings  and  eightpence,"  but  bore 
*^  <f  22"  in  figures  on  the  margin.  It  was  sustained  as  a  good  bill 
even  to  warrant  summary  execution. 

2.  Place  and  Date, — (J.)  It  is  usual  and  proper  to  superscribe  the  Place  akd 
name  of  the  place,  where  a  bill  or  note  is  made,  but  this  is  not  ^^^^' 
absolutely  requisite,  unless  it  may  be  where  the  place  is  essentially 
necessary  by  the  terms  of  the  bill — for  instance,  where  it  bears, 

"  Pay  to  me  here,"  in  which  case  the  place  of  payment  cannot  be 
ascertained.  The  place  also  seems  to  bo  essential  in  a  foreign  bill 
drawn  payable  at  usance,  (which  means  the  ordinary  period  of  ex- 
change between  the  places,)  for,  in  this  case,  the  date  of  payment 
cannot  bo  ascertained  without  knowing  the  place  drawn  from.     We  Supra,  p.  86. 

21 
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Fakt  II.      have  seen  that  bank  drafts,  in  order  to  be  exempt  from  stamp-duty, 
Chaptbb  V.    ^^^^  ^^^^  *^®  place  where  they  are  written,  and  that  such  place 

must  be  within  fifteen  miles  of  the  bank. 
Date  of  bills       (2.)  Mr.  Erskine  says,  that  "  our  usage  rejects  bills  which  have  no 
AHD^HOTEs,       ^j^te/'    Tfao  caso  cited  in  support  of  this  dictum,  Douglas  and  Lind- 
M.  1429.  *ay  V.  Broum,  15  th  November  1757,  has  evidently  been  referred  to 

under  a  misapprehension,  as  it  relates  not  to  the  necessity  of  a  date, 
but  to  the  validity  of  a  bill  stipulating  interest  from  its  date — a 
point  which  will  claim  our  attention  afterwards.  It  will  be  seen, 
however,  from  the  context  of  the  passage  we  have  quoted,  that  what 
Inst.  Hi.  2, 26.  Mr.  Erskine  means  is  such  a  date  as  is  requisite  to  determine  the 
day  when  the  bill  will  be  payable,  for  he  speaks  of  bills  without  a 
date  being  *'  designed  by  the  parties  as  lasting  securities  for  sums  of 
"  money.''  But  it  is  evident,  that,  when  a  bill  specifies  in  its  body 
the  term  of  payment  by  year  and  month,  and  day,  or  when  it 
demands  payment  within  a  certain  number  of  months  or  days  after 
sight,  the  design  of  the  instrument  to  produce  a  settlement  of  the 
sum  it  contains  at  the  term  prescribed  is  clear,  whether  a  date  be 
superscribed  or  not  The  rule,  therefore,  may  be  stated  thus,  viz., 
that  it  is  not  indispensable  that  the  date  of  drawing  or  making  a 
bill  or  note  be  superscribed,  unless  such  date  be  requisite,  in  order  to 
determine  the  day  of  payment*  It  is  very  necessary,  in  relation  to 
the  date  of  bills  and  notes,  to  keep  in  view  the  12th  section  of  the 
Act  55  Geo.  III.  cap.  184,  which  imposes  a  penalty  of  i?100  for 
making  and  issuing  a  bill  or  note  post-dated  so  as  to  bring  its 
apparent  date  within  two  months  of  the  day  of  payment,  although 
the  date  of  making  it  was  beyond  that  time.  Although  the  date  of 
making  a  bill  or  note  is  not  always  indispensable,  its  insertion  is 
advisable,  and  ought  to  be  the  rule.  A  bill  or  note  bearing  the  date 
of  making  it  is  more  highly  privileged  than  a  holograph  deed,  in  this 
respect  that  it  proves  its  own  date.  This  is  now  established  by  deci- 
sions, to  which  we  shall  presently  refer,  and  which  have  invested  the 
bill  and  promissory  note  with  the  character  of  complete  legal  docu- 
ments in  8U0  genere,  bearing  the  same  faith  in  the  absence  of  chal- 
lenge as  a  formal  deed  executed  with  all  the  legal  solemnities.  Fi*om 
the  doctrine  that  a  bill  proves  its  own  date  results  this  important 
consequence,  that  it  is  not  liable  to  challenge  on  the  head  of  death- 
bed, as  holograph  writs  are.  It  will  be  remembered,  that  a  holo- 
graph writ  is  not  admitted  as  evidence  of  its  own  date,  and  that  in 
cases  of  death-bed,  and  in  other  cases,  it  is  always  presumed  (without 
regard  to  the  date  it  bears)  to  be  of  the  date  least  favourable  to  the 

*  The  recent  staiate,  19  &  20  Vic.  c.  60,  §  10,  enacts,  tliat^  wliero  *'  any  bill  of  exchange 
"  or  promissory  note  shall  be  issued  without  date,  it  shall  be  competent  to  prove  by  parole 
"  evidence  the  true  date  at  which  such  bill  or  note  was  issued :  Provided  always,  that  snm- 
"  mary  diligence  shall  not  be  compel ent  on  any  bill  or  note  issued  without  a  date.'* 
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party  founding  upon  it.     But  it  is  not  so  with  bills  and  notes,  which      Past  il 
are  admitted  to  prove  their  own  dates,  as  well  as  authenticated  deeds,    chaptkb  V 
This  was  settled  in  the  case  oi  Kennedy  y.  Arbuihnot,  8th  July  1725,  M.  1477. 
where  a  party,  being  sued  for  payment  of  bills  accepted  by  his  ances-  Date  of  bills 
tor,  pleaded  that,  as  he  was  an  heir,  the  bills  did  not  prove  their  ^^^*^"®* 
dates  against  him,  but  were  presumed  to  have  been  granted  on  death- 
bed, in  the  same  manner  as  holograph  writs.     But  the  Lords  found, 
that  accepted  bills  prove  their  dates  against  the  acceptor's  heirs. 
Another  consequence,  which  follows  from  the  doctrine  that  a  bill 
proves  its  own  date,  is,  that  the  holder  of  it  is  entitled  in  competition 
with  diligence  to  be  ranked  as  a  creditor  whose  right  is  of  the  date 
of  the  bill.     We  have  seen  that  bills  and  notes  are  transferable  by 
indorsation.     It  is  not  usual  to  date  the  indorsation,  and  it  is  ruled, 
that  the  indorsation  is  to  be  held  as  of  the  same  date  with  the  biU. 
Now  the  effect  of  this  legal  presumption  is  important,  inasmuch  as  it 
protects  the  bona  fide  indorsee,  who  has  paid  value  for  the  bill,  against 
diligence  used  to  attach  the  fund  in  the  acceptor's  hands,  subse- 
quently to  the  date  of  the  acceptance,  although  it  may  have  been 
antecedent  to  the  actual  date  of  the  indorsation.     This  was  decided 
in  the  case  of  Smith  v.  Home,  5th  December  1712.     Here  a  creditor  M.  1502. 
of  the  payee  arrested  in  the  acceptor's  hands,  after  the  date  of  the 
bill,  but,  as  was  alleged,  previous  to  the  indorsement ;  and  the  Lords 
preferred  the  indorsee  or  possessor  of  the  bill,  in  respect  it  was  not 
alleged,  that  the  indorsation  was  without  an  onerous  cause,  or  that 
the  indorsee  knew  of  the  arrestment  when  the  bill  was  indorsed  to 
him.     The  same  principle  was  strongly  confirmed  by  the  Court  in  the 
case  of  Graham  v.  Leny,  15th  May  1794,  where  the  Court  gave  to  Bell's  Fol. 
an  indorsation,  bearing  a  date  four  years  subsequent  to  the  date  of  the    **®''  ^* 
bill,  the  benefit  of  the  legal  presumption  that  it  was  of  the  same  date 
as  the  bill.    We  have  already  seen,  that,  in  the  case  of  EUiot  and  Son  6  D.  411. 
V.  FatUke,  20th  January  1844,  it  was  held  not  to  be  an  objection  to  a 
bill  that  it  was  drawn  upon  a  Sunday.     In  that  case,  a  distinction  was 
made  in  the  Judges'  opinions  between  the  acts  of  drawing  and  accept- 
ing, in  such  terms  as  to  prevent  its  being  held  as  conclusively  deter- 
mined that  an  acceptance  dated  on  Sunday  would  be  valid     In  a 
recent  work.  Broom's  Selection  of  Legal  Maxims,  it  is  stated,  that  p-  21. 
"  in  an  action  by  the  indorsee  against  tho  acceptor  of  a  bill  of 
*'  exchange  which  was  drawn  on  a  Sunday,  it  was  held  that  the 
**  plaintiff  might  recover,  there  being  no  evidence  that  it  had  been 
"  accepted  on  that  day ;  but  the  Court  said  that,  if  it  had  been 
**  accepted  on  a  Sunday,  and  such  acceptance  had  been  made  in  the 
"  ordinary  calling  of  the  defendant,  and  if  the  plaintiff  was  ac- 
•*  quainted  with  this  circumstance  when  he  took  the  bill,  he  would 
"  be  precluded  from  recovering  on  it,  though  the  defendant  would 
"  not  bo  permitted  to  set  up  his  own  illegal  act  as  a  defence  to  an 
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Pabt  II.  «  action  at  the  suit  of  an  innocent  holder."  The  statute  by  which 
CuAFTBB  v.  Sunday  trading  is  prohibited  in  England  is  29  Charles  II.  cap.  7,  and 
the  only  material  dijBTerence  between  its  terms  and  those  of  the 
Scottish  Act  1579,  cap.  70,  appears  to  be  the  use  in  the  English 
enactment  of  the  words,  "  of  their  ordinary  callings,"  which  do  not 
occur  in  our  statute,  the  prohibition  in  it  being  general  of  "  all 
"  handy  labouring  or  work  to  be  used  on  the  Sabbath."  The  ques- 
tion being  open,  therefore,  of  the  legality  of  acceptance  to  a  bill 
upon  Sunday,  it  will  be  for  the  consideration  of  the  Court,  when  the 
point  shall  arise,  whether  the  same  eifect  is  to  be  given  to  the  Scotch 
statute  as  to  the  English  one.  In  the  meantime,  the  matter  is  so 
doubtful,  that  a  prudent  agent  upon  legal  grounds  merely,  (apart 
from  reasons  of  a  different  and  higher  kind,)  will  esteem  it  his  duty, 
so  far  as  his  advice  may  prevail,  to  prevent  its  occurrence. 

Term  of  pay-        3.  Term  of  Payment — The  first  thing  inserted  in  the  body  of  a  bill 

MEHT  OP  BILLS   ^j.  promlssory  note  in  ordinary  practice  is  the  time  of  payment     It 

is  not,  however,  an  indispensable  requisite  that  a  term  of  payment  be 
specified,  and  it  is  settled  in  England,  that  a  bill  or  note  on  which  no 

Byles,  p.  58.      time  of  payment  is  specified,  is  payable  on  demand.      The   same 

would  in  all  probability  be  held  in  Scotland.  There  are  different 
modes  in  practice  of  expressing  the  time  of  payment.  It  may  be  a 
future  date  precisely  fixed  by  naming  the  day,  month,  and  year — or  it 
may  be  on  demand,  or  a  specified  number  of  days,  or  weeks,  or  months 
after  the  date  of  the  bill  or  note,  or  it  may  be  at  sight,  ie.,  whenever  it 
is  presented  to  the  drawee,  or  a  specified  number  of  days,  weeks,  or 
months  after  sight.  In  foreign  bills,  the  time  of  payment  may  be 
determined  in  any  of  these  ways,  or  it  may  be  at  usance — that  is, 
the  ordinary  period,  according  to  the  custom  of  merchants,  at  which 
bills  are  drawn  in  the  country  where  the  drawer  resides  upon  the 
country  of  the  drawee,  or  at  two  or  more  usances,  or,  as  it  may  be 
expressed,  at  double,  treble,  or  half  usance.  Although  the  entire 
omission  of  a  time  of  payment  will  not  nullify  a  bill,  yet,  when  a  time  is 
inserted,  it  must  be  clear  and  definite,  so  that  the  bill  or  note  will  cer- 
tainly become  due  at  a  date  capable  of  being  distinctly  ascertained. 
According  to  our  early  practice,  bills  drawn  at  very  distant  dates  were 
disallowed.     In  England,  however,  it  has  been  said : — "  If  a  bill  of  ex- 

Byles,  p.  59.  "  change  be  made  payable  at  never  so  distant  a  day,  if  it  be  a  day  that 
"  must  come,  it  is  no  objection  to  the  bill ;"  and  Lord  Ivory,  in  his  notes 

Inst.  iii.  2, 38.  to  Erskinc,  quotes  that  dictum  as  containing  what  would  now  with- 
out doubt  be  held  the  true  principle.  So  lately  as  in  the  year  1796, 
it  was  seriously  doubted  upon  the  Bench,  whether  a  promissory  note, 
payable  by  instalments  at  successive  dates,  was  entitled  to  the  statu- 
tory privileges,  and  the  Court  avoided  a  decision  of  the  question  by 
turning  the  decree  of  registration  into  a  libel,  and  issuing  a  decree 

M.  1457.  for  the  debt ;  Carron  Co.  v.  Muirhead,  25th  February  1 796.     This 
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course  was  taken,  however,  only  in  deference  to  the  doubts  of  one  or      Part  II. 
two  Judges,  the  Court  in  general  being  of  opinion  that  the  note  lay    Chapter  V. 
under  no  legal  objection.     Bills  and  notes  payable  by  instalments  at 
successive  dates  are,  accordingly,  of  frequent  occurrence  ;  and  in  the 
Style  Book  there  will  be  found  the  form  of  a  promissory  note  for  a  Vol.  ii.  p.  6. 
sum  payable  "  by  equal  instalments  at  three,  siw,  and  nine  months." 
Such  instruments  are  well  adapted,  and  are  consequently  in  familiar 
use,  for  the  payment  of  compositions  to  creditors. 

4.  The  order  or  promise  to  pay. — Tlie  next  part  is  the  order  or  pro- 
mise to  pay,  regarding  which  any  remarks  necessary  to  be  made  have 
already  been  stated  in  commenting  upon  the  form  of  the  bill  or  note 
generally,  and  these  need  not  now  be  repeated. 

5.  Name  of  payee. — Tlie  name  of  the  payee  (which  must,  of  course,  Paykb's  name. 
be  rigidly  accurate)  is  sufficient,  although  there  be  no  description  or 
designation  of  him  inserted,  his  designation  being  held  to  be  supplied 

by  his  possession  of  the  bill.     It  is  indispensable,  however,  that  there 
be  a  payee  either  named  or  indicated,  and  it  is  sufficient,  if  the  bill 
or  note  be  made  payable  to  the  bearer,  in  which  case  it  is  transferable 
by  delivery.     This  is  contrary  to  the  decision  in  the  case  of  Walking-  M.  1684. 
shaw's  Executors  v.  CampbeU,  8th  January  1730,  where  a  bill  payable 
to  the  bearer  was,  after  great  difficulty  and  alternation  of  opinion, 
(there  being  seven  conflicting  judgments,)  found  not  obligatory,  as  a 
writ  blank  in  the  creditor's  name,  and  so  falling  under  the  Act  1696, 
cap.  25.     But  the  sufficiency  of  such  notes  is  now  established  by  See  pp.  130, 
long  and  universal  practice.     The  payee  may  be  pointed  out,  and  ^^^'  ^^®* 
generally  is  so  in  Scotch  bills,  by  the  words  "pay  to  me* — that  is, 
to  the  drawer.     But  the  payee  must  be  a  person  distinctly  defined, 
and  entitled  to  receive  the  contents  without  any  contingency,  and, 
therefore,  it  has  been  held  in  England,  that  a  note  payable  to  one 
person  or  to  another  cannot  be  sued  on,  since,  with  respect  to  each  Thomson  on 
of  them,  the  condition  is  implied  that  it  has  not  been  paid  to  the       '  ^'  ^^* 
other.     And,  in  Scotland,  a  bill  payable  to  the  drawer,  or  in  the 
event  of  his  decease  to  his  son,  was  found  null ;  Inglis  v.  Wiseman's  M.  1404. 
Bepresentatives,  27th  July  1739.     But  the  payee  may  be  one  person 
for  behalf  of  another.     In  England,  a  promissory  note  "  to  the  trus-  Bylee,  p.  60. 
"  tees  acting  under  A's  will''  has  been  held  good.     But  in  Scotland 
the  trustees  in  such  a  case  should  be  named,  in  order  that  diligence 
at  their  instance  may  be  competent.     In  the  recent  case  of  Watt's  16  D.  279. 
Trustees  V.  Pinkney J  21st  December  1853,  bills  drawn  upon  three  per- 
sons nominatim  and  the  other  trustees  of  A,  (there  being  four  others,) 
was  held  sufficient,  coupled  with  evidence  of  the  trustees  being  in  the 
knowledge  of  the  bills,  to  operate  as  an  assignation  of  the  drawer's 
claim  on  the  trust  funds  in  favour  of  the  holder.     If  the  payee's 
name  be  left  blank,  any  bond  fide  holder — that  is,  any  one  possessing 
the  bill  by  a  legal  title,  as  by  purchase  or  otherwise — may  insert  his  Thomson,  p.  so. 
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Part  IL      own  name  as  payee,  the  issuing  of  the  bill  with  a  blank  being  held  to 
Chapter  V.    i^^P^y  ^^  authority  to  a  bond  fide  holder  to  insert  the  name. 

To  the  payee's  name  there  are  generally  subjoined  the  words  "  or 

"  Or  order.**    "  order"  which  mean  to  any  other  person,  to  whom  the  payee  may 

by  indorsation   *' order"  the  acceptor  to  pay.     In   England,   the 

Bjles,  62.         words  "  or  order "  are  necessary  to  make  a  bill  negotiable.     But  it 

M.  1446.  is  not  so  with  us.    This  was  long  ago  expressly  decided  in  Crichton 

V.  Otbsony  January  1726,  where  it  was  successfully  pleaded,  that 
it  is  no  more  requisite  to  take  a  bill  payable  to  order,  than  to  take 
a  bond  payable  to  assignees.  The  rule  thus  fixed  still  subsists,  and 
it  is  perfectly  settled,  that  bills  and  notes  are  transferable  by  indorsa- 
tion, though  not  made  payable  expressly  to  order. 

"  Or  bearer.**  a  bill  or  note  may  be  made  payable  to  the  payee  "  or  bearer/'  in 
which  case  it  is  transferable  by  delivery  without  indorsation.  Such 
a  form  invests  the  instrument  with  a  dangerous  facility  of  negotia- 
tion, and  enlarges,  therefore,  the  risks  resulting  from  its  being  lost 
or  stolen.* 

Plage  OF  PAT-      6.  Place  of  payment — If  a  place  of  payment  is  inserted  in  the 

*'*^'  body  of  the  bill  or  note,  it  occurs  immediately  after  the  words  "  or 

"  order"  or  the  payee's  name;  but  it  is  not  necessary  to  specify  a  place 
of  payment.  Where  it  is  done,  the  object  of  course  is  to  secure  pay- 
ment at  a  place  convenient  to  the  creditor,  and  to  obviate  any  diffi- 
culty as  to  the  negotiation,  and,  if  necessary,  the  protest  of  the  bill, 
in  case  of  any  doubt  as  to  the  acceptor's  residence.  A  place  of  pay- 
ment is  sometimes  added  to  the  acceptance,  and  the  terms  in  which 
this  is  done  may  have  important  effects.  To  these  we  shall  advert 
when  treating  of  acceptance. 

Sum  m  bilu         7.  /Sum  drawn  for, — A  bill  or  note  can  only  be  granted  for  a  sum 
»D  H0TB5.       ^^  money,  such  being  the  sole  purpose  contemplated  by  the  statutes 
conferring  their  privileges,  1681,  cap.  20,  and  1696,  cap.  36.    Accord- 
ingly, in  the  three  first  cases  reported  in  the  Dictionary  under  the 

M.  13W,  1399.  head,  "  Bill  op  Exchange,"  the  Lords  refused  to  extend  the  privi- 
leges to  bills,  granted  not  for  money  but  for  fungibles,  viz.,  salt  and 

Inst.  ill.  2, 38.  victual.     Mr.  Erskine  refers  to  the  last  of  these  cases,  Bruce  v.  TTari, 
.  1399.  November  1729,  as  declaring  that  bills  for  fungibles  have  no  obliga- 

tory force,  as  wanting  the  writer's  name  and  witnesses.  The  decision 
as  reported,  however,  is  expressly  to  the  contrary  effect,  the  document, 
although  denied  the  statutory  privileges,  having  been  sustained  as  a 
probative  writ ;  and  a  reservation  to  the  same  effect  was  made  in  the 

M.  1397.  earlier  case  of  Leelie  v.  Robertson,  16th  December  1713,  the  unfa- 

vourable judgment  being  pronounced  without  prejudice  to  salt-bills, 
meal-bills,  or  bills  for  the  like  fungibles,  "  being  sustained  as  proba- 
"  tive  in  re  mercatorid  without  writer's  name  and  witnesses,  and  the 
*'  ordinary  solemnities  required  in  other  writs."    The  recent  decision 

*  See  note,  p.  341,  injine. 
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in  BoviU  (BcUVs  Trustee)  v.  Dixon,  18th  February  1854,  is  to  the      Part  U. 
same  effect.    There  a  document  in  these  terms : — "  I  will  deliver  1000    chapter  V. 
"  tons  pig  iron,  when  required  after  10th  September  next,  to  the  party  ig  d.  gig. 
**  lodging  this  document  with  me,"  was  held  to  be  in  re  mercatorid, 
not  struck  at  by  1696,  cap.  25,  and  transferable  by  simple  delivery, 
without  formal  assignation,  or  indorsation.     This  case  has  been  taken 
to  appeal*    To  entitle  it  to  the  statutory  privileges,  however,  a  bill 
or  note  must  be  for  a  sum  of  money,  and  payable  in  money  alone  ; 
and  it  is  said,  that  in  England  promissory  notes  have  been  found  null,  Thomson,  p.  o. 
because  made  payable  in  Bank  of  England  notes.     The  sum  of  money  Sum  must  be 
must  be  definite,  and  payable  at  a  determinate  period  or  periods.  ^'^'''^*'^*'- 
Bills  are  designed  to  pass  from  hand  to  hand,  as  bags  of  money,  and 
it  is  clear,  that  they  are  not  thus  negotiable,  unless  the  extent  of  the 
obligation  which  they  import,  as  well  as  the  period  of  its  performance, 
be  clearly  and  precisely  marked  upon  their  face.     The  Court,  there- 
fore, refused  to  sustain  as  a  bill  an  order  for  ten  shillings  a-day,  to 
be  paid  until  the  payee  should  be  provided  with  a  company  in  Her 
Majesty's  forces ;  Viscount  Oarnock  v.  Duke  of  Queensberry,  February  M.  uoi. 
1721. 

8.  The  value. — After  the  sura  there  are  generally  inserted  the  "  Value  rb- 
words,  "for  value  received"  or  ^'for  vaiu£.*'    As  a  bill  may  compe-    ^'^'^''''^• 
tently  be  drawn  and  carry  all  the  legal  effects,  where  there  are  no 
funds  of  the  drawer  in  the  drawee's  hands,  these  words  are  not  indis- 
pensable.    Of  the  legal  presumption  which  arises  when  they  are  used 

*  It  was  further  held  in  that  case,  that  a  demand  for  delivery  of  the  iron,  made  upon  the 
seller  by  any  third  party  holding  the  document,  and  lodging  it  with  him,  could  not  be  validly 
met  by  any  plea  of  retention,  whether  arising  out  of  the  non-payment  of  the  price  by  the 
original  purchaser,  or  any  other  transaction  between  the  original  purchaser  and  seller.  A 
similar  judgment  was  given  in  the  case  of  Dimmack,  <£'c.  v.  Dixon^  Ist  February  1856.  18  D.  428; 
There  an  iron-master  sold  iron,  giving  the  purchaser  a  document  in  similar  terms  to  that  in  supra,  p.  130. 
BovUPs  case,  while  the  purchaser,  in  return,  granted  his  bill  for  the  price,  not  payable, 
however,  till  afler  the  date  of  deliveiy.  Soon  afterwards  the  purchaser  became  bankrupt, 
and  his  bill  was  dishonoured.  He  had  sold  the  document  received  from  the  iron-master,  who, 
upon  the  holder  presenting  it,  refused  to  deliver  the  iron,  on  the  ground  that  the  original 
purchaser  was  bankrupt,  and  the  price  had  not  been  paid.  In  these  circumstances  a  majo- 
rity of  the  whole  Court  held,  that  the  document  was  granted  in  re  mercatori&f  and  was  not 
struck  at  by  1696,  cap.  25— that  it  was  transferable  without  indorsation,  and  did  not  require 
a  stamped  assignation — that  from  its  terms  it  imported  a  direct  obligation  in  favour  of  the 
bolder,  and  did  not  put  him  in  the  position  of  a  mere  assignee  of  the  original  purchaser — 
and  that  the  seller  who  had  issued  such  a  document  had  no  right  of  retention  against  an 
onerous  holder  on  the  ground  of  his  remaining  the  undivested  proprietor  of  goods,  the  price 
of  which  had  not  been  paid. 

The  judgment  in  Bovill  v.  Dixon^  has  been  affirmed  in  the  House  of  Lords.  The  appeal 
has  not  yet  been  reported,  but  the  affirmance  is  believed  to  have  proceeded  solely  on  the 
ground,  that  the  holder  of  the  delivery  order  had  presented  it  to  the  seller  before  the  price 
had  become  payable,  and,  consequently,  before  any  right  of  retention  had  arisen,  and  had 
been  distinctly  recognised  and  dealt  with  by  the  seller  as  coming  in  place  of  the  original 
vendee.  But  it  is  understood  that  doctrines  were  laid  down  by  the  Lord  Chancellor,  in 
regard  to  the  validity  and  privileges  of  the  documents  usually  termed  iron^'Wcrip^  which  may 
lead  to  a  reversal  by  the  House  of  Lords  of  the  judgment  in  Dimmtuik^  dtc*  v.  Dixon* 
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ve  shall  speak  when  we  come  to  examine  the  effect  of  payment  of  a 
bill  The  favour  and  effect  given  to  a  bill,  as  a  negotiable  instrument 
entirely  detached  from  any  dependence  upon  the  transactions  out  of 
which  it  has  arisen,  are  strongly  exemplified  in  the  case  of  WaMaces 
V.  Barrie,  29th  November  1703,  where  a  bill  was  sustained,  and  en- 
forced against  the  acceptor,  although  the  specified  nature  of  the 
value  contained  in  it  was  admitted  to  be  false.  The  general  compe- 
tency of  a  bill  to  constitute  a  debt,  and  operate  as  an  effectual  secu- 
rity, although  not  arising  out  of  a  mercantile  transaction,  is  estab- 
lished by  the  judgment  in  TumbtM  v.  Tudhope,  18th  June  1748, 
where  the  plea  that  the  bill  was  not  in  re  mercatorid  was  disre- 
garded. 

9.  The  address. — The  address  of  a  bill — that  is,  the  name  of  the 
person  drawn  upon,  is  written  in  some  countries  upon  the  back.  By 
our  practice,  it  is  put  below  the  body  of  the  bill  upon  the  left  sida 
The  want  of  an  address  is,  no  doubt,  an  awkward  defect,  but  it  does 
not  annul  the  bill,  if  it  is  accepted,  the  person  who  accepts  being 
presumed  to  be  the  person  addressed.  This  was  decided  in  Orierson 
V.  Earl  of  Sutherland,  28th  June  1 727. 

10.  Subscription  of  the  drawer. — The  next  point  is  the  drawer's 
subscription.  It  is  not  necessary  that  the  drawer  of  a  bill  be  designed 
in  it ;  and,  when  the  bill  is  written  by  himself,  and  his  name  inserted 
in  gremio,  that  is  equivalent  to  subscription  ;  M'Bean  v.  M'Pherson, 
22d  November  1806.  But  we  shall  afterwards  see  that  this  will  not 
warrant  summary  diligence. 

As  the  drawer  is,  for  the  most  part,  the  creditor  in  our  inland 
bills,  this  is  the  proper  place  to  consider  the  effect  of  a  bill  in  which 
the  creditor's  name  is  blank.  Mr.  Erskine,  upon  the  grounds  of 
usage,  and  of  the  Act  1696,  cap.  25,  which  annuls  all  writs  subscribed 
blank  in  the  name  of  the  person  in  whose  favour  they  are  conceived, 
holds,  that  a  bill  drawn  blank  in  the  creditor's  name  is  null.  And, 
on  the  principles  of  mandate,  which  require  the  subscription  of  the 
mandant,  he  conceives  a  bill  produced  in  judgment  without  the 
drawer's  subscription  to  be  also  void.  The  increasing  favour  shewn 
to  commerce,  however,  and  to  bills  as  mercantile  instruments,  has 
altered  the  state  of  the  law  upon  this  subject,  and  it  is  now  settled 
that,  although  a  bill  wanting  the  signature  of  the  drawer  cannot  be 
the  ground  of  summary  diligence,  yet  it  is  a  probative  writ,  and  may 
be  sued  upon  by  any  one  who  can  shew  that  he  has  a  right  to  the 
debt,  the  Act  1696  being  held  to  apply  only  to  deeds  requiring  to  be 
executed  with  statutory  solemnity,  and  the  indorsation  of  bills  to  be 
introduced  in  that  Act  not  as  an  exception  but  as  a  declaratory  ex- 
planation. This  is  conclusively  settled  by  the  decision  in  MacdoncUd*s 
Trustees  v.  Rankin,  13th  June  1817,  and  by  the  cases  there  cited,  in  all 
of  which  right  of  action  was  sustained  against  the  acceptors  of  bills 
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not  subscribed  by  the  drawer,  who  was  also  the  payee,  in  favour  of     ^^^  II- 
parties  shewing  that  they  had  a  title  to  the  debt.    In  the  case  of   Chaptor  V. 
Fair  v.  Cranstoun,  11th  July  1801,  referred  to  in  MacdancUd's  case,  m.  1677. 
it  was  said  upon  the  Bench,  "  that  a  blank  acceptance  found  in  the 
"  repositories  of  a  defunct''  (drawer)  "may  be  filled  up  by  his  repre- 
"  sentative,  and  diligence  may  proceed  in  his  name."     Lord  Ivory,  in 
his  note  to  Erskine,  doubts  this,  and  recommends,  in  such  circum-  I^st  p.  624. 
stances,  to  proceed  by  action.     This  was  the  course  adopted  in  the 
case  of  Fair,  although  the  representative  of  the  deceased  inserted  his 
own  name  as  drawer  before  instituting  the  action.     Baron  Hume  has 
reported  a  case,  in  which  a  bill  signed  by  two  acceptors,  though  only 
addressed  to  one  of  them,  and  not  subscribed  by  any  drawer,  was 
sustained  as  a  ground  of  debt  against  the  acceptor  not  named  in  the 
address ;  Dalrymple  v.  Bryson,  13th  December  1810.     In  further  ac-  Hume,  p.  67. 
cordance  with  the  principles  which  rest  the  efficacy  of  bills  and  notes 
upon  the  essence  of  the  transaction,  more  than  upon  an  exact  arrange- 
ment of  parties,  it  is  settled  that,  where  one  gives  value  for  an  accepted 
bill  not  signed  by  the  drawer,  he  may  insert  his  own  name  as  drawer 
and  use  summary  diligence  ;  Disher  v.  Kidd,  16th  November  1810  ;  Hume,  p.  64. 
Smitk  V.  Taylor,  27th  February  1824.     But  a  bill  not  signed  by  the  2  S.  765. 
drawer  will  not  warrant  summary  diligence,  even  although   it  be 
holograph,   and  contain   the   drawer's   name   in   its  body;   for,  al- 
though this  as  an  obligation  is  equivalent  to  subscription,  yet  a  proof 
of  holograph  being  requisite,  the  writ  is  not  ex  facie  complete ; 
A.  V.  B,y  July  1750.  M.  1444. 

A  bill  may  also  be  drawn  and  indorsed  by  the  drawer's  mark  ;  and,  SuBscBipnoir 
in  an  old  case,  a  bill  subscribed  by  a  drawer's  mark  was  sustained  ^"^^  *^ 
upon  proof  of  the  party's  custom  to  sign  by  a  mark  ;  Broum  v.  John-  m.  I6802. 
stone,  26th  February  1662.     And,  although  subscription  by  a  mark 
was  held  inefiectual  without  subscribing  witnesses  in  the  case  of 
Stetuart  v.  Russell,  11th  July  1815,  that  doctrine  was  afterwards  ma-  F.  C. 
terially  modified,  as  we  shall  presently  see.  See  infra,  p. 

832. 

We  have  now  considered  the  bill,  as  drawn  in  all  its  parts  accord-  Extrakeous 
ing  to  its  simple  and  ordinary  form.     Let  us  advert  for  a  moment  to  duced^into*^ 
the  cfiect  of  any  extraneous  matter  which  may  be  introduced.     The  bills. 
general  rule  is,  that  a  bill  or  note  should  contain  no  extrinsic  matter, 
and  that  it  should  be  confined  in  its  terms  to  a  simple  order  or  pro- 
mise to  pay  a  specified  sum  at  a  certain  time  or  times.     The  intro-  Coktingehct 
duction,  therefore,  of  any  words  which  make  the  payment  contin-  ^y^t^^ 
gent,  will  render  the  bill  invalid.     An  order  or  promise  subject  to 
a  contingency  is  inconsistent  with  the  nature  of  a  bill,  which  to  be 
negotiable  must  be  certain.     A  bill  with  a  contingency,  therefore,  is 
null,  and  we  have  already  seen  such  a  document  disallowed,  where 
the  extent  of  its  obligation  was  dependent  upon  an  individual's  pre-  St^a,  p.  327. 
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ferment  in  the  army.  There  is  a  necessary  exception  to  the  rule 
excluding  contingent  conditions  in  bills  in  the  case  of  foreign  bills 
drawn  in  sets,  each  one  of  a  set  being,  as  we  have  seen,  subject  to 
the  contingency  that  the  others  have  not  been  paid — and  this  neces- 
sarily, for,  where  two  bills  have  been  accepted  for  the  same  debt,  and 
have  passed  into  the  hands  of  diifcrent  bond  fide  and  onerous  holders, 
the  acceptor  is  liable  in  payment  of  each,  so  that  he  has  to  pay 
double  the  amount  of  his  debt.  The  law  was  so  declared  in  the 
House  of  Lords  in  Davidson  v.  Robertson,  4th  July  1815.  But,  al- 
though expressions  which  render  the  payment  uncertain  or  contin- 
gent are  inadmissible,  that  rule  does  not  necessarily  exclude  all  matter 
from  the  bill  excepting  what  is  indispensable  ;  and  there  is  no  objec- 
tion to  the  introduction  of  statements  and  explanations,  as,  for 
example,  the  nature  of  the  value  for  which  the  draft  is  made,  or  a 
narrative  of  the  origin  of  the  debt.  But  such  additions  must  be 
merely  narrative  or  explanatory,  and  they  must  not  qualify  or  aifect 
the  clear  order  or  promise  to  pay,  or  the  certainty  of  the  sum,  or  of 
the  date  of  payment.  In  the  case  of  M'Dowal  v.  Dvke  of  Douglas, 
June  1731,  a  bill  was  challenged  as  specifying  a  future  and  contin- 
gent fund,  out  of  which  the  amount  was  to  be  paid.  The  fund  never 
arose,  but,  the  date  of  payment  being  fixed,  the  failure  of  the  fund 
was  disregarded,  the  expression  in  the  bill  being  held  a  direction 
merely,  and  not  a  condition. 

Stipulations  of  interest  are  sometimes  inserted  in  bills  and  notes, 
and  upon  this  point  the  state  of  the  law,  as  regulated  by  the  deci- 
sions, exhibits  great  diversity  at  different  periods.  By  the  Act  1681, 
cap.  20,  the  sums  contained  in  all  bills  of  exchange,  "  bear  annual- 
*^  rent,  in  case  of  not  acceptance,  from  the  date  thereof,  and,  in  case 
"  of  acceptance  and  not  payment,  from  the  day  of  their  falling  due, 
"  ay  and  while  the  payment  thereof."  This  rule  was  extended  by 
1696,  cap.  36,  to  inland  bills,  and,  by  subsequent  Acts  of  the  British 
Parliament,  to  promissory  notes.  From  the  date  of  these  acts,  there- 
fore, it  was  always  competent  to  insert  interest  from  the  date  of 
payment.  But  a  stipulation  for  interest  from  the  date  of  the  bill, 
after  being  sustained  in  some  early  cases,  was  formerly  held  to  infer  a 
nullity.  In  the  case,  however,  of  Sword  v.  Blair,  23d  June  1 790,  the 
opposite  view  was  taken,  and  a  bill  bearing  interest  from  its  date 
sustained.  In  a  note  to  the  report  of  this  case  it  is  stated,  that  the 
ground  of  this  judgment  was  the  practice  of  merchants,  to  which 
the  preceding  decisions  had  been  opposed. 

The  exclusion  of  extrinsic  stipulations  was  formerly  so  strict,  that 
the  insertion  of  a  penalty  was  held  to  vitiate  a  bill ;  but  it  was  de- 
cided otherwise  in  Maclauchlan  v.  Madauchlan,  2d  January  1760. 
And  the  insertion  of  a  penalty  would  probably  not  now  be  regs^ed  as 
objectionabla 
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Acceptance, — After  a  bill  is  drawn,  and  subscribed  by  the  drawer,      Pabt  II. 
it  is  necessary,  in  order  that  it  may  operate  as  a  complete  assignment    Chapter  V. 
of  the  drawer's  funds  in  the  drawee's  hands,  that  it  be  accepted  by  Aocbptahgb  of 
the  drawee.     It  has  always  been  the  law  of  Scotland,  that  a  bill  can  ""*• 
be  effectually  accepted  only  in  writing  and  upon  the  bill,  and  such  is 
now  the  law  in  England  also  by  the  Act  1  and  2  Geo.  IV.  cap.  78, 
which  enacts,  that  "  no  acceptance  of  any  inland  bill  of  exchange 
"  shall  be  sufficient  to  charge  any  person,  unless  such  acceptance  be 
"  in  writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such 
"  bill,  on  one  of  the  parts."    This  statute  applies  to  Scotland,  and  it 
refers  only  to  inland  bills ;  but  a  written  acceptance  is  required  also 
upon  foreign  bills  in  Scotland,  with  a  view  to  the  remedy  of  summary 
diligence.*    Acceptance  is  effectually  made  by  the  signature  of  the 
drawee  upon  the  bill,  and  it  may  or  may  not  have  the  word  "  ac- 
"  cepted"  prefixed  to  it  If  he  writes  the  words  "  seen"  or  "  presented" 
before  his  subscription,  that  also  will  be  a  good  acceptance ;  but  a 
bill  is  good  against  the  acceptor  whose  name  appears  upon  any  part 
of  it,  and  the  subscription  of  the  drawee  below  the  drawer  or  across 
the  face  of  the  bill,   is  the  ordinary  mode  of  acceptance.     It  is 
unnecessary  that  the  acceptor  be  designed  either  in  the  address  or  in 
the  acceptance  ;  and,  if  the  acceptance  be  reconcilable  with  the  terms 
of  the  address,  the  drawer  cannot  successfully  object,  that  the  nego- 
tiation has  not  been  with  the  party  intended  to  be  drawn  upon. 
Thus,  a  bill,  addressed  to  Messrs  J,  and  D.  M^ Arthur,  being  accepted 
by  John  M* Arthur  and  Dugald  M^ Arthur,  the  drawer's  plea,  that  it 
should  have  been  accepted  by  the  firm,  was  not  sustained ;  Johnston 
V.  ClifionhiU  Goal  Company,  24th  November  1862.     Where  a  party  isD.  S4. 
cannot  write,  his  acceptance  may  be  adhibited  to  a  bill  notarially, 
provided  the  notarial  subscription  be  attested  by  subscribing  wit- 
nesses.    InFyfey.  Bean,   23d  June  1762,  a  bill  was  found  null,  6Br.Supp.8S7. 
which  had  been  signed  by  a  notary  for  the  acceptor  without  wit- 
nesses ;  and  the  same  was  found,  where  the  subscription  was  by  two 
notaries  but  with  no  witnesses ;  Buchanan  v.  Duncan,  27th  June  M.  1451. 
1765.    But,  in  Dinwoodie  v.  Johnston,  28th  June  1737,  a  bill  sub-  m.  ui9. 
scribed  by  one  notary  before  two  witnesses  subscribing  and  fully 
designed  was  held  to  be  validly  accepted.     Subscription  by  notaries 
being  equivalent  to  the  complete  signature  of  the  party,  a  bill  so 
accepted  will  be  a  ground  for  summary  diligence.     A  bill  is  binding 
when  accepted  by  the  acceptor's  initials,  but  either  such  subscription 
must  be  acknowledged  by  the  party,  as  in  Shepherd  v.  Innes,  19th  M.  589. 

♦  The  recent  Mercantile  Law  Amendment  Act,  19  &  20  Vic.  c.  60,  §  6,  has  enacted,  that 
"  no  acceptance  of  any  bill  of  exchange,  whether  inland  or  foreign,  made  after  the  31  st  day 
"  of  December  1856,  shall  be  sufficient  to  bind  or  charge  any  person,  onless  the  same  be  in 
"  writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said 
"  parts,  and  signed  by  the  acceptor  or  some  person  duly  authorized  by  him.*' 
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Part  IT.      November  1 760,  or  the  subscription  must  be  supported  by  evidence  ; 

Chapter  V.    Thomson  V.  Shiely  July  1729.     And  where  such  proof  cannot  be 

M.  16,810.        adduced,  and  the  subscription  is  not  acknowledged,  signature  by 

^^^^^Eop  initials  is  not  sufficient  either  to  accept  or  to  indorse  a  bill  or  note ; 

M'llwraith  v.  M^Micken,  23d  June  1785.  It  is  also  a  feature  of  the 
great  favour  extended  to  bills,  that  they  can  be  accepted  by  the 
party's  mark — a  mode  of  subscription  not  at  all  admissible  in  deeds  ; 
Cockburnv,  Oibson,  8th  December  1815.  But  subscription  by  a  mark 
must  also  be  supported  by  evidence.  In  the  case  of  Stewart  v.  Bur- 
rell,  11th  July  1815,  already  referred  to,  it  was  stated  from  the 
Bench,  that  there  must  appear  on  the  face  of  the  instrument  suffi- 
cient legal  evidence  that  it  was  signed  before  witnesses.  But  this 
view  was  materially  modified  in  the  subsequent  case  of  Kennedy  v. 
Watson,  25th  May  1816,  where  it  was  held,  that  the  validity  of 
acceptance  by  a  mark  depends  upon  circumstances,  there  being  no 
general  rule  as  to  what  is  sufficient  evidence  in  such  a  case.  Lord 
Glenleb's  opinion  should  be  carefully  noted,  as  containing  a  correct 
statement  of  the  law  on  this  point ;  and,  although  there  was  in  this 
case  the  specialty,  that  the  sum  in  the  bill  was  less  than  ^100 
Scots,  and  not,  therefore,  subject  to  the  rules  aflfecting  deeds  of 
importance,  yet  the  principles  stated  by  Lord  Glenleb  are  generally 
applicable;  and  they  were,  accordingly,  acted  upon  in  Craigie  v. 
Scobie,  23d  March  1832,  where  the  signature  of  a  promissory  note  for 
£50  by  a  mark  was  held  sufficiently  proved  by  facts  and  circum- 
stances, although  not  attested  by  subscribing  witnesses.  But  as,  in 
subscription  by  mark  and  by  initials,  the  reality  of  the  signature 
depends  upon  evidence  not  appearing  on  the  face  of  the  instrument, 
bills  and  notes  so  executed  aiford  no  warrant  for  summary  diligence. 
This  will  be  found  established  in  the  cases  ofCockbum  and  o{ Kennedy, 
supra. 

The  signature  of  a  company  subjects  personally  every  individual 
partner.*  See  the  opinion  of  the  Court  in  the  case  of  Thomson  v. 
Liddell  and  Co.,  2d  July  1812.  Acceptance  by  an  agent  is  compe- 
tent, and  the  authority  of  the  agent  will  be  sufficiently  proved  by 
evidence  of  written  or  verbal  instructions,  or  by  conduct  inferring 
that  he  had  authority.  It  has  been  doubted,  whether  acceptance  by 
an  agent  be  a  proper  ground  for  summary  diligence  against  the 
principal  party,  but  such  execution  was  sustained  in  TurnbuU  v. 


10  S.  610. 
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1  S.  353. 

18  D.  (House 
of  Lords)  49. 


•  In  the  Blair  Iron  Company  v.  AUsoriy  13th  August  1855,  it  was  held,  affirming  the 
judgment  of  the  Court  of  Session,  that  a  promissory  note,  signed  hy  one  of  the  partners  of  a 
trading  company  with  the  descriptive  name  of  the  firm,  and  with  his  own,  is  binding  on  his 
co-partners.  The  Lord  Chancellor  stated,  that  there  was  nothing  in  the  objection  to  the 
note  that  it  was  signed  with  the  descriptive  name  of  "  The  Blair  Iron  Company,"  and  with 
the  name  of  "  Alexander  Alison,"  instead  of  "  The  Blair  Iron  Company  per  Alexander 
*'  Alison :"  and  that  any  form  of  signature,  whereby  it  was  indicated  that  the  note  was 
granted  by  Alison  as  the  acting  partner  of  the  firm,  was  sufficient  to  bind  the  Company. 


BILLS  AND  PEOHISSORT  NOTB&  333 

WKie,  26th  February  1822.     In  order,  however,  effectually  to  sub-      PabtII. 
ject  the  principal  parties,  the  signature  of  an  agent  must  be  expressly    chapteb  V. 
as  agent  or  procurator  for  his  principal ;  and,  if  he  signs  merely  his  Accbptamce  of 
individual  name,  the  principal  will  not  be  liable.     This  was  decided  »^"i  «^^* 
by  the  House  of  Lords  in  a  case  where  bills  were  drawn  in  the 
individual  name  of  a  party  who  had  authority  to  draw  as  agent  or 
procurator  for  another.     This  agent  and  the  acceptor  having  both 
become  bankrupt,  the  holder  had  recourse  against  the  principal,  who 
was  found  liable  by  the  Court  of  Session  ;  Telfer  v.  James,  Wood,  and  i  S.  290. 
James,  5th  February  1822.     But  the  decision  was  reversed  on  appeal, 
26th  May  1824.     In  reading  this  case  it  is  necessary  to  keep  in  view,  2  Sh.  App.  219. 
that  the  question  as  viewed  by  the  House  of  Lords,  was,  whether  the 
bills  were  per  se  evidence  of  the  debt,  the  other  evidence  of  the  debt 
being  deemed  insuflScicnt.     An  acceptance  by  a  factor  in  his  indivi- 
dual name,  though  expressing  to  be  for  value  given  to  his  constituent 
named,  imports  a  personal  obligation  by  the  factor ;  Ghiene  v.  Wes-  10  D.  1623. 
tern  Bank  of  Scotland,  20th  July  1848,  a  case  in  which  the  opinions 
of  the  whole  Court  were  taken.     When  a  promissory  note  is  granted 
expressly  in  favour  of  one  as  agent  for  another,  the  agent  is  creditor 
in  the  bill  to  the  effect  of  transmitting  it  by  indorsation,  and  of 
proving  the  debt  under  the  sequestration  Statute  ;  Wixon  and  Deans  ii  D.  1188. 
V.  NicoU  and  Company,  22d  June  1849.     In  accordance  with  the 
self-instructing  character  of  a  bill,  a  party  who  subscribes  his  indivi- 
dual name  will  not  be  heard  afterwards  to  plead  in  bar  of  diligence, 
that  his  acceptance  was  in  any  other  than  his  individual  capacity — 
for  instance,  as  a  trustee  ;  Clark  v.  Bank  of  Scotland,  22d  February  2  Sh.  239. 
1823  ;  nor  will  it  avail  him  to  allege,  that  the  bill  was  granted  to 
accommodate  a  friend,  and  without  any  value  to  himself.    His  signa- 
ture infers  the  same  liability  to  an  onerous  indorsee,  as  if  he  had 
received  value  ;  Dirom  v.  Bond,  7th  June  1827 ;  Allan  v,  Oalli,  5th  5  S.  773. 
June  1829.    Where  a  bill  is  acceptdH  by  one  as  cautioner  along  with  7  S.  706. 
another,  the  effect  of  the  word  "  cautioner*'  is  only  to  settle  the 
question  of  relief  between  him  and  the  other  party  liable ;  and  his 
obligation  to  the  creditor  is  the  same  as  if  he  had  signed  without 
qualification;   Sharp  v.  Harvey,  24th  June  1808;    Macdougall  v.  M."  Bill  of 
Foyer,  13th  February  1810.     And,  when  two  or  more  parties  accept  ^pp  iJ^22. 
a  bill  "  conjunctly,**  they  have  not  the  benefit  of  a  divided  liability,  F.  C. 
but  arc  liable  each  for  the  whole,  as  if  they  had  accepted  "  conjunctly 
"  and  severally  ;"  M'KeUar  v.  Campbell,  7th  June  1811.  ^-  ^• 

When  the  date  of  payment  appears  from  the  terms  in  which  the  I^ate  of  ac- 
bill  is  drawn,  as  when  the  day  of  payment  is  named,  or  is  a  specified 
number  of  days  or  months  after  date,  then  it  is  unnecessary  to  aflSx 
a  date  to  the  acceptance.     But,  when  the  term  of  payment  is  to  be 
measured  from  the  date  of  presentment — as  when  it  is  a  specified 
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number  of  days  or  months  after  sight — then  it  is  obviously  necessary 
to  mark  the  date  of  acceptance.  When  the  acceptance  of  a  bill  drawn 
payable  at  sight  is  not  dated,  the  bill  is  held  to  be  payable  as  at  the 
date  of  drawing  it ;  Moffaii  v.  Marshall,  31st  January  1838  ;  and  see 
the  authorities  referred  to  in  the  note  to  Lord  Jeffrey's  interlocutor. 
If  the  acceptor  desire  for  his  own  convenience  to  pay  the  bill,  when 
due,  at  a  particular  place,  he  may  specify  such  place  in  his  accept- 
ance, and  the  effect  of  this  will  appear  when  we  come  to  treat  of 
negotiation. 

It  is  not  necessary  to  the  validity  of  an  acceptance,  that  it  be  pos- 
terior to  the  writing  of  the  bill ;  and  if  one  subscribe  a  blank  bill- 
stamp,  and  deliver  it,  this  is  held  an  acceptance  by  anticipation,  and 
the  writer  is  liable  for  whatever  sum,  within  the  capability  of  the 
stamp,  shall  be  written  upon  it.  In  Lord  Ivort's  note  to  Erskine,  it 
is  stated  that  the  person  thus  signing  a  blank  stamp,  or,  as  it  is  called, 
a  skeleton  bill,  is  liable  to  a  bond  fide  onerous  indorsee  ;  and  by  deci- 
sions since  pronounced,  it  is  settled,  that  he  is  liable  also  to  the 
drawer,  it  being  held,  that  if  the  holder  has  truly  given  value  for  a 
skeleton  bill,  it  is  of  no  consequence  whether  he  appear  upon  it  in 
the  character  of  drawer  or  indorsee.  This  important  doctrine  is  fully 
stated  and  illustrated  in  the  following  cases : — Smith  v.  Taylor,  27th 
February  1824 ;  Lyon  v.  Butter,  7th  December  1841 ;  Orassick  v. 
Farquharson,  8th  July  1846.  A  skeleton  bill  is  thus,  in  the  words 
of  an  English  writer,  "  a  letter  of  credit  for  an  indefinite  sum,"  limited 
only  by  the  operation  of  the  Stamp  Acts. 

We  have  seen  that  a  drawee  may  attach  a  condition  to  his  accept- 
ance, which,  in  order  to  be  available,  must  appear  upon  the  bill. 
When  a  conditional  acceptance  is  given,  the  holder  should  notify  its 
terms  to  the  other  parties  liable,  and  obtain  their  consent ;  or,  if  he 
prefers  trusting  to  the  liability  of  the  other  parties,  he  may  refuse  a 
qualified  acceptance,  protest  theflbill,*  and  give  notice  of  dishonour,  in 
the  manner  which  we  shall  afterwards  explain.  When  a  partial  ac- 
ceptance is  given,  the  holder  may  accept  of  that ;  but  he  must  protest 
and  give  notice,  in  order  to  preserve  his  recourse. 

When  the  drawee  has  no  funds  belonging  to  the  drawer,  but  is 
willing  to  prevent  dishonour  of  the  bill,  and  to  undertake  the  imme- 
diate liability  with  relief  against  the  drawer,  he  accepts  with  a  decla- 
ration, that  it  is  for  the  honour  of  the  drawer.  This  must  be  embodied 
in  an  instrument.  It  is  called  acceptance  supra  protest ;  and  is 
a  mode  of  acceptance  which  may  be  adhibited  by  any  party,  in  the 
event  of  the  refusal  or  bankruptcy  of  the  drawee,  for  the  honour  of 
the  drawer  or  of  any  indorser.  In  all  these  cases  notice  is  to  be 
given  to  all  concerned,  in  the  same  way  as  if  dishonour  had  taken 
placa    The  effect  of  acceptance  supra  protest  is  to  preserve  recourse 

•  Bee  note,  p.  353. 
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to  the  acceptor  after  payment  against  the  party  for  whose  credit  his      ^^^  ^^• 
acceptance  is  interposed.  Chaptkb  V. 

If  a  drawee,  who  has  funds  belonging  to  the  drawer,  shall  refuse  Rkfuhal  to 
acceptance,  he  is  liable  in  damages,  and,  notwithstanding  his  refusal,  ^^""• 
he  becomes  debtor  to  the  payee,  or  other  holder  of  the  bill,  because 
the  draft  upon  him  is  an  implied  assignation  of  the  funds,  and  the 
protest  upon  his  non-acceptance  is  legal  intimation  to  him  of  the 
assignment ;  Gordon  v.  Anderson,  9th  December  1 712.     The  creditor  m.  1490. 
in  the  bill  is  preferred,  therefore,  as  we  have  already  seen,  to  a  pos- 
terior arrester  ;  Oavin  v.  Kippen  <k  Co.,  I7th  November  1768  ;  Gamp-  M.  U95. 
6eK,  Thomson,  &  Go.  v.  Glass  <k  Son,  28th  May  1803.   Without  accept-  ^'^^l^^^. 
ance,  however,  there  cannot,  of  course,  be  summary  diligence  against  "  tion,"  App». 
the  acceptor,  since  his  name  does  not  appear  upon  the  bill.     If  the  ^^*  ^' 
drawee  fails  either  to  accept  or  to  pay  after,  or  without,  acceptance, 
the  drawer  who  has  received  value  is  liable  to  the  payee  or  other  cre- 
ditor ;  and  this  recourse  is  available  to  the  holder,  whether  he  may 
have  paid  the  value  before  dishonour  or  after  it     Accordingly,  in 
Rohbv.  Rhodes,  2l8t  February  1811,  one,  who  had  indorsed  a  bill  Hume,  p.  68. 
without  giving  or  receiving  value  when  he  indorsed,  and  merely  for 
the  purpose  of  adding  to  it  the  weight  of  his  credit,  having  been 
forced  upon  the  failure  of  the  acceptor  to  pay  the  contents,  was  found 
entitled  to  recover  from  the  drawer,  who  had  originally  received  the 
value. 

Hitherto  we  have  viewed  the  bill  of  exchange  and  promissory  note 
chiefly  as  if  continuing  until  maturity  in  the  hands  of  the  original 
drawer  or  payee.  But  a  great  purpose,  engrafted,  as  we  have  seen, 
upon  these  instruments,  and  chiefly  upon  inland  bills,  is  the  use  of 
them  as  a  means  of  credit,  converting  future  claims  into  present 
available  funds.  In  accomplishing  this  purpose,  they  pass  through 
various  hands,  and  we  are  now  to  consider  the  rules  by  which  their 
transmission  is  regulated. 

Transmission  of  hills  and  notes. — As  bills  and  notes  are  more  highly 
privileged  in  Scotland  than  in  England,  by  the  ease  and  rapidity  of 
the  execution  by  which  they  are  enforced  with  us,  so  in  the  English 
Jurisprudence  these  instruments  are  distinguished  by  this  peculiarity, 
that  they  alone  of  all  the  rights  which  are  termed  choses  in  action — 
that  is,  rights  not  by  possession,  but  by  power  of  recovery— are 
capable  of  being  assigned,  the  power  of  assignment  being,  according 
to  Blackstone's  expressive  phrase,  the  life  of  paper  credit.  The 
transference  of  a  bill  or  note  exhibits  the  simplest  mode  of  written 
transmission  known  to  the  law.  When  it  is  payable  to  the  bearer 
simply,  or  to  a  payee  nominatim  or  bearer,  it  may  be  transferred  by 
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mere  delivery.  When  the  bill  Is  drawn  in  the  ordinary  form  in  favour 
of  the  drawer,  or  other  specified  payee,  with  or  without  the  words 
"  or  order,"  the  payee  may  transmit  it  by  indorsation — that  is,  by 
writing  his  name  in  dorso,  and  ordering  the  contents  to  be  paid  to  the 
indorsee,  (which  is  called  a  special  indorsation,)  or  by  merely  indorsing 
his  name  without  any  order,  which  is  as  effectual  to  the  indorsee  as 
if  he  were  named,  and  implies  a  power  to  him,  if  he  chooses,  to  insert 
an  order  of  payment  in  his  own  favour.  Such  insertion  is,  however, 
unnecessary,  both  by  the  common  law  and  according  to  the  declara- 
tory enactment  contained  in  the  Act  1696,  cap.  25,  which,  as  we  have 
seen,  exempts  indorsations  of  bills  from  the  nullity  attached  to  writs 
blank  in  the  creditor's  nama  A  special  indorsation,  in  order  to  war- 
rant summary  diligence,  must  name  the  indorsee.  So,  an  indorsement 
to  the  agent  of  a  bank  at  MacduiFwas  accordingly  held  insufficient  to 
warrant  diligence,  because  no  individual  was  named  ;  Fraser  v.  Ban- 
nerman,  21st  June  1853.  Indorsation,  like  acceptance  and  drawing, 
may  be  effectually  made  by  the  indorser's  procurator,  whose  authority 
may  either  be  written,  or  reared  upon  facts  and  circumstances.  In 
the  appeal  case,  already  referred  to,  of  Davidson  v.  Robertson  and 
others,  4th  July  1815,  Lord  Eldon  said,  that  "a  power  of  indorsing 
"  per  procuration  did  not  require  a  special  mandate,  but  might  be 
"  proved  by  inference  from  facts  and  circumstances."  Special  indor- 
sation has  this  advantage,  that  it  designates  the  indorsee  named  as 
the  holder,  and  the  bill  is  not  transferable,  unless  the  indorsee  so 
named  shall  again  indorse  it ;  while  the  blank  indorsation  is  attended 
with  the  risk,  that  if  the  bill  shall  be  lost,  and  the  proceeds  paid  to 
one  who  has  found  or  stolen  it,  an  onerous  and  bond  fide  holder  is 
entitled  to  recover  the  contents  ;*  Scott  &  Co.  v.  The  Kilmarnock 
Banking  Company,  27th  February  1812.  Here,  bills  of  the  value  of 
<£^800  were  discounted  to  a  stranger  by  the  Kilmarnock  Banking 
Company.  It  appeared  eventually,  that  these  bill^  had  been  lost 
on  their  way  to  the  indorsee  for  whom  they  were  truly  intended. 
It  was  doubted,  whether  the  bankers  had  exercised  the  diligence 
incumbent  on  them  ;  but,  after  a  remit  to  bankers  in  Edinburgh, 
the  Court  found  them  entitled  to  recover,  whereby  the  loss  fell 
upon  the  purchaser,  who  was  the  payee  and  indorser  of  the  bills. 
An  important  exception  to  the  doctrine  just  laid  down  has  been 
introduced  by  the  16  &  17  Vict.  cap.  59,  which  in  its  19th  section 
enacts,  that  a  draft  or  order  drawn  on  a  banker  payable  to  order 
on  demand,  if  purporting,  when  presented,  to  be  indorsed  by 
the  payee,  shall  be  a  sufficient  authority  to  the  banker  to  pay,  and 
it  shall  not  be  incumbent  on  him  to  prove  the  authenticity  of  the 
indorsement. 

When  it  is  desired  that  the  indorsee  alone  shall  receive  the  con- 

•  See  note,  p.  341,  in  fine. 
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tents  of  the  bill,  and  that  ho  shall  not  have  the  power  to  transfer  it,      Part  II. 
this  is  accomplished  by  a  restricted  indorsation  ordering  payment  to   Chapter  V 
"  A.  B.  only"  or  "  A.  B.  for  my  use"    Here  the  contents  are  payable  Thanbhbbioh 
to  A.  B.  alone,  and  he  cannot  indorse.  o^  b"^  ak"> 

It  is  scarcely  necessary  to  observe,  that  an  indorsation  obtained  by  ^^^^ 
fraud,  force,  or  fear,  is  reducible.  Upon  that  subject  reference  need 
only  be  made  to  what  has  already  been  said  as  to  the  effect  of  these 
exceptions  when  taken  to  the  validity  of  deeds,  the  principles  then 
stated  being  equally  applicable  to  bills  and  notes.  The  case  of  Miller  \  i  D.  233. 
V.  Kippen,  9th  December  1848,  is  an  example  of  presumptions  of 
fraud  held  relevant  to  throw  suspicion  upon  the  bona  fides  of  the  holder 
of  a  bill,  and  note  of  suspension  was  passed  without  caution  or  con- 
signation. 

It  is  presumed,  that  the  indorsee  has  given  value,  although  the  Holder's  re- 
indorsation  do  not  bear  "for value;"  Auchinleckv,  Millar,  15th  Peb- '^'''^'^ ^'*^'^'''' 
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ruary  1715;  and,  therefore,  he  has  recourse  against  the  drawer,  or  indorsers. 
other  iudorser,  if  the  acceptor  fails  to  pay ;  and,  where  there  are  sue-  ^'  ^^^^' 
cessive  indorsers,  the  holder  has  recourse  not  only  against  the  party 
who  indorsed  to  liim,  but  against  all  wliose  names  appear  upon  the 
bill,  whether  as  drawer  or  indorsers,  each  being  liable  for  the  whole 
contents,  in  the  same  way  as  if  he  had  granted  a  separate  bill  or  pro- 
missory note  to  the  holder.     Hence  indorsement  was  early  called  re-  Forbes  on  Bills, 
drawing,  indorsation  being  equivalent  to  a  new  bill  by  the  indorser.  P*  ^^* 
Every  indorser  is  thus  an  additional  security,  and  liable  2?i  solidum. 
This  doctrine  will  be  found  strongly  stated  from  the  Bench  in  the 
case  of  King  v.  Greichtons,  11th  June  1839.     Indorsation  infers  a  full  i  t).  923. 
liability,  not  subject  to  any  latent  qualifications,  and  not  controlled 
by  any  consideration  as  to  its  primary  purpose  or  otherwise,  which 
does  not  appear  upon  the  instrument.     Accordingly,  the  drawer  of  a 
bill  having  indorsed  it,  and  left  it  with  the  acceptor  to  serve  him  as  a 
fund  of  credit  with  a  certain  person,  the  acceptor  passed  it  for  value 
to  a  different  person  not  cognizant  of  the  purpose  for  which  it  had 
been  drawn  and  indorsed,  and  the  drawer  was  found  liable  to  the 
holder  for  the  contents ;   Kilgour  v.  Braid,  18th  December  1800.  Hume,  p.  44. 
When  one  indorses  a  bill  or  note  improperly — that  is,  without  the 
payee  having  transferred  it  by  indorsation,  the  person  thus  improperly 
indorsing  renders  himself  simply  an  obligant  along  with  the  grantor ; 
and  so  one  who  thus  indorsed  a  promissory  note  was  found  liable  for 
its  contents;  Don  v.  Watt,  26th  May  1812.     And  a  party  indorsing F. C. 
a  bill,  when  there  was  no  previous  indorsation,  was  held  to  be  an 
acceptor;   Waiters,  7th  March  1818.     When  an  indorser  intends  toF.  C. 
exempt  himself  from  recourse,  he  must  add  to  his  indorsation  the 
words  "  without  recourse,"  which  will  save  him  from  further  liability.  Ikdorsatiok 
This,  it  will  be  observed,  is  a  fresh  instance  of  the  remarkable  sim-  ooursb.  "^ 
plicity  of  these  instruments,  and  of  the  facility  with  which  important 
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effects  are  produced  by  the  use  of  short  conventional  phrases  univer- 
sally understood. 

A  bill  may  be  indorsed  either  before  or  after  acceptance ;  and  bills 
and  notes  may  be  effectually  indorsed  after  the  date  of  payment,  and, 
if  there  be  no  marks  of  dishonour  on  the  face  of  the  instrument,  in- 
dorsation after  the  date  of  payment  confers  upon  the  indorsee  a  right 
to  all  the  statutory  privileges  of  execution  within  the  period  of  pre- 
scription, nor  is  the  indorsee  subject,  when  there  are  no  marks  of 
dishonour,  to  objections  pleadable  against  the  drawer  or  indorser  ;* 
WiUde  V.  Wilson,  30th  November  1811;  Crawford  v.  Robertson's 
Trustees,  30th  June  1814.  In  these  two  cases  there  was  no  mark  of 
dishonour  upon  the  bill,  nor  does  it  appear  that  there  had  been  any 
protest.  But,  even  though  they  have  been  protested,  overdue  bills 
are  negociable ;  Macadam  v.  MacwiUiam,  14th  June  1787 ;  and  they 
may  be  transferred  by  indorsation  even  after  the  protest  has  been 
recorded ;  Frier  v.  Richardson  *&  Co.,  18th  November  1806.  But, 
after  dishonour  marked  upon  a  bill,  the  indorsee  who  acquires  it  is 
liable  to  every  exception  which  can  be  established  against  the  in- 
dorser ;  and,  tlierefore,  a  bill  having  been  indorsed  after  it  was  noted 
— that  is,  marked  by  a  notary  as  protested — the  acceptor  was  allowed 
to  refer  to  the  indorser's  oatli,  whether  he  had  given  value — a  refer- 
ence which  would  not  have  been  allowed,  if  the  bill  had  not  been 
noted,  since  a  bond  fide  indorsee  is  not  liable  to  objections  pleadable 
against  the  indorser  in  general;  Allan  v.  Galli,  5th  June  1829. 

The  indorser  of  a  bill  or  note  is  effectually  re-invested  by  possession 
with  the  indorsations  subsequent  to  his  own  delete,  and  he  may  again 
transmit  it  by  his  original  indorsation  ;  Fairholnis,  7th  January  1752; 
Adam  v.  Watson,  13th  December  1827.  But  re-indorsation  to  a  prior 
indorser  gives  no  action  against  the  re-indorser ;  Dickie  v.  Gutzmer, 
27th  February  1828. 

In  order  to  complete  the  subject  of  the  transmission  of  bills,  we 
may  notice  here,  tliat,  although  an  overdue  bill  or  note  is  itself  trans- 
ferable by  indorsation  within  the  period  of  prescription,  the  indorsa- 
tion does  not  carry  right  to  a  protest  taken  and  registered.  The 
registered  protest  being  a  decree,  it  can  be  transmitted  only  by  assig- 
nation, in  which  the  bill,  as  the  ground  of  debt,  is  conveyed  along 
with  it.  It  is  the  opinion  of  Mr.  Erskine,  that  the  assignee  of  a  bill 
and  registered  protest  is  not  subject  to  the  objections  pleadable 
against  the  cedent.  Baron  Ilume,  however,  remarks,  that,  "  when  the 
"  bill  and  registered  protest  are  conveyed  by  assignation,  the  very 


*  It  has  been  recently  enacted  bj  the  Mercantile  Law  Amendment  Act,  that,  "  When  any 
"  bill  of  exchange  or  promissory  note  shall  be  indorsed  after  the  period  when  such  bill  of 
"  exchange  or  promissory  note  became  payable,  the  indorsee  of  such  bill  or  note  shall  be 
"  deemed  to  have  taken  the  same  subject  to  all  objections  or  exceptions  to  which  the  said 
"  bill  or  note  was  subject  in  the  hands  of  the  indorser ;"  19  &  20  Vict.  cap.  60,  9  16. 
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form  of  the  transaction  proves  that  this  bill  has  not  been  bought  as      Part  II. 

a  bill  in  the  common  course  of  trade,  but  has  been  acquired  as  an    CttAPTM  V. 

ordinary  document  of  debt  after  inquiry  into  the  circumstances, 
^^  and  by  a  deliberate  and  probably  advantageous  bargain.     In  these 
*^  circumstances,  there  is  no  suJfHcient  reason  why  the  assignee  should 
^  not  hold  the  claim  of  debt  subject  to  the  same  exceptions  as  his 
"  author.'"     The  latter  view  is  confirmed  by  the  decision,  in  the 
report  of  which  it  is  expressed ;  Brown  v.  Ralston,  5th  June  1793.  Hume,  p.  40. 
In  transferring  a  bill  and  protest  by  assignation,  attention  must  be 
given  to  the  position  of  the  parties  as  regards  the  sale  and  purchase 
of  the  right,  one  assignation  being  insufficient  under  the  Stamp  Laws, 
when  there  has  been  a  double  transfer ;  Oliver  v.  Halliburton,  22d  June  i  S.  5i9. 
1822.     It  may  bo  noticed  here,  that,  when  bills  have  been  ranked 
upon  a  sequestrated  estate,  the  dividends  are  not  transmissible  by 
indorsation  of  the  bills,  but  by  assignation  only ;   Wallace,  Hamilton,  i  S.  53. 
<t  Go.  V.  CampbeU,  8th  June  1821 ;  affirmed  on  appeal,  23d  June  1824.  2  Sh.  App.467. 

The  indorsee  is  not  entitled  to  refuse  payment  from  a  third  party 
not  upon  the  bill ;  Rainnie  v.  Milne,  7th  March  1822.  i  S.  377. 

A  bill  drawn  payable  to  the  bearer,  or  indorsed  by  the  payee,  is  Bills  re- 
regarded  as  so  much  cash  in  point  of  transmissibility ;  and,  as  money  cash^  point 
passes  from  hand  to  hand  without  earmark,  and  not  burdened  with  oPTRANama- 
any  claim  to  those  parting  witli  it,  so  a  bill  or  note  carries  right  to  ^^^^"^^' 
the  sum  which  it  contains,  free  of  all  burdens  which  do  not  appear  Results  op 
upon  its  face.     The  debtor,  therefore — that  is,  the  acceptor  of  a  bill,  ^°'*  *""^' 
or  the  grantor  of  a  note — cannot  pay  with  safety  to  any  but  the 
holder,  and  if  he  shall  make  payment  to  tlie  original  creditor — tliat 
is,  the  drawer  or  payee — he  will,  notwithstanding,  be  liable  in  second 
payment  to  a  bond  fide  indorsee,  even  although  the  indorsement  may 
have  been  made  after  payment  to  the  indorser ;  Erskine  v.  Thomson,  m.  i50i. 
12th  December  1711.     Here  the  acceptor  produced  receipts  for  par- 
tial payments  made  to  the  drawer  before  indorsation,  but  he  was, 
nevertheless,  found  liable  in  full  payment  to  the  indorsee.     To  the 
same  effect  is  the  case  of  Fairholm  v.  Goc/cburn,  24th  Jufie  1714.  M.  1506. 
Nor  will  a  back  bond  or  any  other  separate  discharge  or  acquittance 
from  the  drawer  exempt  the  acceptor,  who  must  pay  in  whatever 
hand  the  bill  appears;  Douglas  v.  Elliot,  7th  January  1757.     Here  M.  1615. 
the  acceptor  held  an  obligation  of  relief  from  the  drawer,  but  was 
found,  notwithstanding,  liable  to  an  onerous  indorsee.     And  it  is  no 
defence  against  an  onerous  indorsee,  that  the  acceptor  received  no 
value,  or  that  he  has  a  claim  of  compensation  against  the  first  indorser, 
which  would  have  extinguished  the  debt  had  he  continued  to  hold  it ; 
Stuart  Jk  Gordon  v.  Gampbell,  3 1st  January  1699.     And,  as  a  bill  is  M.  1497. 
cash  to  the  holder,  the  indorser's  creditors  cannot  attach  the  fund  by 
arrestment  even  prior  to  the  indorsation,  as  we  have  already  seen  in 
the  case  of  Smith  v.  Home,  5th  December  1712.  The  principle,  that  a  M.  I602. 
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Pabt  II.  bill  is  an  independent  obligation  of  payment,  and  clear  of  all  questions 
Chaptbr  V.    ^  ^^  ^^®  transaction  out  of  which  it  arose,  will  be  found  illustrated 

Traksmibsi-      in  the  following  cases : — Brucev,  M^Kenzie  dk  Baifour,  21st  June  1821. 

mLTTYOPBiij^  Here  a  bill  had  been  accepted  for  the  price  of  good  seed.     The  seed 

1  8  77  proved  to  be  bad,  and  the  acceptor  raised  an  action  of  damages,  and 

pleaded  compensation  in  the  suspension  of  a  charge  upon  the  bill. 
But  the  Court  found  the  letters  orderly  proceeded — that  is,  that  the 
charge  was  regular,  and  the  acceptor  not  entitled  to  refuse  payment 

3  S.  325.  upon  such  a  ground.  The  case  of  M^OiU  v.  Carrick,  Hutchison,  &  Co., 
27th  November  1824,  is  to  the  same  effect,  shewing  that  diligence  upon 
a  bill  cannot  be  stayed  to  await  the  decision  of  an  action  of  damages 
arising  out  of  the  transaction  in  which  the  bill  has  been  granted. 

3  8.  30.  Upon  the  same  principle,  in  Henderson  v.  EUiot  <k  Foster,  20th  May 

1824,  the  Court  refused  to  suspend  a  decree  for  the  amount  of  a 
bill  upon  the  acceptor's  averment,  that,  upon  an  accounting  between 
himself  and  the  chargers,  the  bill  would  be  found  to  be  paid,  but 
without  any  allegation  that  payment  had  been  made  of  the  bill 

8  D.  810.  libelled  on.  In  the  case  of  Alexander  v.  Monteath,  6th  June  1846,  a 
bill  having  been  accepted  for  rent,  due  to  a  party  whose  factor  drew 
the  bill  and  afterwards  charged  for  the  amount,  the  Second  Division 
of  the  Court  suspended  the  charge  upon  caution,  clear  evidence 
being  adduced  that  the  debt  was  compensated  as  between  the  debtor 
and  the  principal  party,  although  the  factor,  whose  name  alone 
appeared  upon  the  bill,  alleged  that  he  was  individually  an  onerous 
holder,  having  retired  it  with  his  own  funds  from  tlie  bank,  where  it 
had  been  discounted  on  behalf  of  the  principal.  It  would  be  danger- 
ous to  infer  an  alteration,  or  even  a  relaxation,  of  the  general  rule 
from  this  decision,  the  circumstances  of  the  case  having  been  very 
special,  and  the  general  rule  recognised  in  the  opinion  of  the  Judges 

F.  C.  a^g  undoubted.     We  have  already  seen,  in  the  case  of  Scott  v.  Kilmar- 

See  fttjpw,  p.  nock  Banking  Company,  27th  February  1812,  that  a  bill  having  been 
lost,  and  discounted  to  a  stranger,  the  bond  fide  indorsee  was  entitled 
to  recover ;  and,  as  we  have  thus  the  strongest  illustration  of  the 
peculiar  character  of  a  bill  as  cash  passing  from  hand  to  hand,  and 
not  clogged  with  latent  defects,  it  will  be  useful  to  refer  also  to 

M.voce  "BUI   Lambton  <fe  Co.  v.  Marshall,  21st  June  1799,  where  the  holders  of  a 

App«.*^Na  a'"  ^^^  "^^^  ^*^  P*^^  value  for  it  were  found  entitled  to  recover  from  the 

drawer,  although  it  appeared  that  the  bill  had  been  stolen.  The 
ground  of  the  decision  is  stated  to  be,  that  there  is  no  rei  fdndicatio 
against  onerous  holders  of  bills  and  bank  notes — that  is,  if  I  acquire 
right  by  purchase  to  a  bill  or  note,  no  one  can  deprive  me  of  it,  upon 
the  ground  that  it  was  stolen  from  him.*  There  is  no  rule  which  the 
practitioner  has  more  frequent  occasion  to  apply  than  the  general 
doctrine  that  illiquid  claims — ie,  claims  not  constituted  by  decree  or 

*  See  note  to  p.  341,  in  fine. 
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bj  bond  or  bill,  cannot  be  set  off  against  what  is  due  by  bond  or      Part  II. 
bilL    This  rule  is  illustrated  in  the  case  of  counter  claims  against    chapter  V. 
pent  due  under  the  obligations  of  a  lease,  by  Dickson  v.  Porteotts,  Traksmisbi- 
12th  November  1852.     See  also  the  case  of  Tfie  Blair  Iron  Com- b^-^ty  of 
pany  v.  Alison,  13th  August  1855,  in  which  effect  is  given  to  the  notes,  con^, 
same  rule  of  law.     An  onerous  indorsee  is  exempt  also  from  the  plea,  15  D.  i. 
that  the  bill  or  note  was  granted  for  an  illegal  purpose  or  considera- 18 1>.  (H.  of 
tion,  provided  he  be  ignorant  that  it  was  so,  and  excepting  only  the     ^ 
case  of  a  fundamental  nullity  declared  by  Statute,  which  imports  a 
nitium  recUe.    Accordingly,  where  a  bill  was  granted  as  an  induce- 
ment to  accede  to  a  composition  under  a  sequestration,  although  that 
circumstance  would  have  made  the  bill  unavailable  to  the  creditor 
himself,  yet  it  was  not  held  to  affect  it  in  the  hands  of  an  onerous 
indorsee,  inasmuch  as  the  Bankrupt  Act  then  in  force  did  not  attach 
a  specific  nullity  to  a  bill  granted  for  this  particular  purpose  ;  Craig  f.  C. 
v.  SheiUs  <fe  Co.,  loth  December  1809. 

But,  if  the  indorsee  has  not  paid  value,  and  holds  merely  for  behoof  Indorsation 
of  the  indorser,  he  is  liable  to  all  the  objections  which  would  be  '^  ^*"'*'^- 
available  against  the  party  from  whom  his  right  is  derived  ;  and, 
generally,  one  who  acts  on  behalf  of  any  party  to  a  bill  or  note  is 
entitled  to  no  right  or  benefit  which  could  not  be  claimed  by  the 
party  whom  he  represents.     Thus,  the  acceptor  of  a  bill  having  been 
incarcerated,  his  agent  paid  the  amount  to  the  holder,  and  required 
from  him  an  assignation  with  right  of  recourse  not  only  against  the 
acceptor,  but  also  against  the  drawer.     The  Court  found  him  not  en- 
titled to  an  assignation  with  recourse  against  the  drawer  ;  Cameivn  8  S.  430. 
v.  Robertson,  2d  February  1830. 

It  is  an  established  rule  of  Law,  that  when  the  objections  which  Proof  op  non- 
are  competent  to  bar  the  claim  of  the  holder  of  a  bill  or  note  are  ^^*^"^* 
stated,  viz.,  that  he  has  paid  no  value,  or  that  he  is  acting  7nald  fide 
and  in  collusion  with  another  party  against  whom  objections  would 
lie,  if  the  claim  were  made  in  his  name,  these  objections  can  only 
be  proved  by  the  writ  or  oath  of  the  holder  himself ;  as  regards  the 
drawer,  for  example,  the  acceptor  cannot  suspend  a  charge  at  his 
instance,  unless  he  offer  to  prove  by  his  writ  or  oath  that  the  bill 
was  for  the  accommodation  of  the  drawer  himself ;  Cargill  v.  Gould  ^^  ^*  ^85. 
cfe  Co,,  12th  February  1852.     Tliis  rule  is  founded  upon  the  consider- 
ation, that  the  benefit  of  summary  diligence  would  be  rendered  nuga- 
tory, if  it  might  be  suspended  upon  allegations  of  non-onerosity,  mala 
fides,  or  collusive  indorsation,  which  might  be  stated  by  any  one 
desirous  of  obtaining  the  delay  requisite  for  an  ordinary  proof.*     The 

♦  In  the  case  o(  Bannatyne  v.  WtU&n,  13th  December  1855,  it  was  held,  in  an  action  upon  a  ^^  ^-  2^^^- 
bill,  that  circumstances  of  grave  suspicion  are  suflScient  to  elide  the  prcsumpti(»n  of  boiia fides 
in  favour  of  the  indorsee  of  a  bill,  and  to  expose  hira  to  exceptions  pleadable  aj^ainst  his  cedent, 
and  to  let  in  circumstantial  evidence  of  want  of  consideration.    And  it  was  observed  on  the 
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Part  II.  rule  is,  DO  doubt,  attended  with  occasional  hardships,  but  that  is  an 
Chapter  V.    ^^^^  inseparable  from  the  system,  which  could  not  continue  to  exist 

Proof  of  kok-  ^^  ^  beneficial  and  effective  form,  if  debtors  were  allowed  to  stay  dili- 

<>'|^^>«TT,       gence  by  allegations  not  capable  of  immediate  verification ;  and  the 

knowledge  of  the  risk  must,  in  a  large  measure,  give  to  this  the 
character  of  a  self-correcting  evil,  by  rendering  parties  cautious,  and 
slow  to  occupy  a  position  which  may  subject  them  to  the  payment 
of  liabilities  not  their  own.     The  important  principle  now  stated  is 

M.  1484.  illustrated  by  the  case  already  cited  of  WaUacea  v.  Barrie,  29th 

November  1793,  where  it  was  observed  on  the  Bench,  that  "  the 
'*  law  presumes  that  the  acceptor  gets  value,  and  this  presumption 
"  can  only  be  taken  off  by  writ  or  oath  of  party.''  The  privileges  of 
onerosity  are  acquired,  although  the  value  be  not  paid  until  the  bill 
or  note  is  overdue,  and,  accordingly,  one  who  was  originally  an  in- 
dorser  without  value  paid  or  received,  having  retired  the  bill  three 
months  after  the  date  of  payment,  was  found  entitled  to  do  summary 

K.  c.  diligence  against  the  acceptor ;  Kidston  v.  Stead  <b  Son,  21st  January 

Stiprot  p.  338.  1809.  The  cases  of  Wilkie  and  Crawford,  which  have  been  already 
referred  to,  illustrate  the  same  principle. 

OxEROftiTY.  We  have  already  found,  that  bills  and  notes  may  be  effectually 

drawn  and  indorsed,  although  they  do  not  bear  to  be  for  value.  When 
the  bill  bears  that  it  is  for  value  in  the  hands  of  the  drawee,  it  has 
never  been  doubted,  that  a  presumption  is  thus  raised,  which  can 
only  be  taken  off  by  the  writ  or  oath  of  party,  that  the  acceptor  is 
the  true  debtor ;  and  this  is  strongly  exemplified  in  the  above  cited 

M.  1484.  case  of  WaUaceSy  where  effect  was  given  to  the  presumption,  although 

the  description  of  the  value  was  false.     Upon  the  authority  of  the 

M.  1631.  case  of  Cunningham  v.  Agnew,  4th  July  1711,  Mr.  Erskine  indicates 

118 .  HI.  ,  .  ^^  opinion,  that,  when  a  bill  or  note  does  not  expressly  bear  value 
in  the  hands  of  the  person  drawn  upon,  the  presumption  is  in  his 
favour,  and  he  will  be  entitled  to  recover  from  the  drawer.  The  mo- 
Bench  that  eTen  an  onerous  indorsee,  if  tn  maldjidef  would  have  been  in  the  same  position.  In 

7  Wil  &  Sh.      the  case  of  Hunter  v.  George's  Trustees,  13th  May  1834,  the  Lord  Chancellor  observed : — 

A  pp.  333.  **  It  has  been  insisted,  that  it  is  to  be  presumed  in  all  cases,  that  an  indorsee  holds  the  cha- 

"  racter,  and  is  entitled  to  the  privileges  of  a  bondjide  onerous  indorsee,  until  that  presump- 
"  tion  is  removed  by  the  confession  of  party  or  by  writings.  But  an  indorsee  who  has  ob- 
"  tained  a  bill  by  fraud,  or  to  whom  it  has  been  indorsed  by  collusion  with  the  indorser  for 
"  the  purpose  of  cheating  creditors,  would  not  bo  likely  to  confess  that  ho  was  not  a  bond 
"fide  holder,  or  to  furnish  any  written  evidence  that  would  destroy  his  right  to  sue  on  the 
"  bill  indorsed  to  him.  Such  a  rule,  if  generally  acted  on,  would  be  a  cover  for  every  species 
"  of  iniquity.  The  modem  cases  shew,  that  evidence  raising  a  suspicion  of  fraud  prevents 
"  the  application  of  this  rule,  and  lets  in  circumstantial  evidence  to  prove  the  want  of  bond 

17  D.  460.  ^^fide  consideration  for  the  indorsement."     See  also  Mackenzie  v.  HaU,  21st  February'  1855. 

"  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder  of  such 
"  bill  or  note  suing  or  doing  diligence  thereon  shall  be  bound  to  prove  that  value  was  given 
"  by  him  for  the  same ;  but  such  proof  may  be  made  by  parole  evidence  ;*'  19  &  20  Vict, 
cap.  CO,  §  15. 
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dem  practice^  however,  does  not  countenance  this  distinction,  and      PartIL 
the  acceptor  is  held  to  be  the  proper  debtor  by  force  of  liis  accept-    chapter  V. 
ance  merely,  and  the  doctrine  stated  from  the  Bench  in  the  case  of 
Wallaces,  that  the  law  presumes  the  acceptor  to  have  received  value,  M.  1484. 
is  of  general  application,  and  was  strongly  illustrated  in  the  case  of 
M'DowaU  v.  DtiJce  of  Douglas,  June  1731,  where  the  value  described  M.  i64i. 
in  the  bill  never  arosa     When  the  bill  is  in  favour  of  a  third  party, 
the  words  "  value  received  '*  are  interpreted  to  import,  that  value  has 
been  received  by  the  drawer  from  the  payee.     In  this  case,  these 
words  have  been  regarded  in  England  as  ambiguous,  since^they  may  Byles,  p.  6i. 
mean  either  value  received  by  the  drawer  of  the  payee,  or  by  the 
acceptor  of  the  drawer.     But  the  former,  which  is  the  construction 
applied  in  Scotland,  is  preferred  for  this  reason,  as  stated  by  Lord 
Ellenborouqh,  that  it  is  more  natural  '^  that  the  party  who  draws  the 
**  bill  should  inform  the  drawee  of  a  fact,  which  he  does  not  know, 
*'  than  of  one  of  wliich  he  must  be  well  aware."     As  the  payee  is 
with  us  the  creditor  in  the  bill,  so  the  presumption  is  in  his  favour, 
although  the  words  "  value  received  "  are  not  used.     This  was  ex- 
pressly decided  in  Scott  v.  Laing,  19th  March  1 707.    The  presumption  M.  1535. 
of  value  given  by  tlie  payee  to  the  drawer  does  not  hold  where  the 
tenor  of  the  bill  is  inconsistent  with  that  construction  ;  and,  when  a 
bill  was  drawn  payable  to  A.  for  i?600  *'  value  in  account  as  per 
advice,'  that  was  held  to  express  value  between  drawer  and  acceptor, 
and  not  pleadable  against  the  payee,  so  as  to  affect  the  rule  that  no 
value   can   only   be  proved  by  writ  or   oath  ;    Wilson  Jk  Philp  v.  lo  D.  5G0. 
Loder,  1st  February  1848. 

It  was  formerly  held  incompetent  to  constitute  a  donation  in  the  Donation  and 
form  of  a  bill,  and,  accordingly,  in  the  case  of  Weir  v.  ParkhiU,  7th  ''««^^'^«^»"''- 
January  1737,  action  was  refused  upon  a  bill  as  gratuitous  ;  and  the  M.  1413. 
same  doctrine  was  applied  to  legacies,  which  it  was  held  incompetent 
to  grant  in  the  form  of  a  bill  ;  Dowie  v.  MiUie,  2d  February  1 786,  M.  8107. 
and  previous  cases.     These  decisions  were  attributable,  probably,  in 
a  large  measure  to  the  way  in  which  bills  and  notes  were  at  an  early 
period  regarded  as  exclusively  applicable  to  mercantile  transactions,  and 
to  a  feeling  of  insecurity  connected  with  them  before  the  year  1772, 
when  their  effect  became  limited  by  the  six  years' prescription.    Even 
before  the  date  oi  Dowie  8  case  other  decisions  had  been  pronounced,  not 
entirely  reconcilable  with  these  in  principle ;  and  the  tendency  latterly 
has  been  to  relax  the  operation  of  the  rule  rejecting  bills  granted  on 
donations  and  legacies.     Thus,  in  Barbour  <lk  Blackwood  v.  Hair,  8th  M.  6097. 
February  1753,  bills,  indorsed  on  deathbed  by  a  husband  to  his  wife 
gratuitously,  were  found  properly  delivered,  and  effectually  transferred, 
to  her.     In  Adam  v.  Johnstone,  2d  December  1782,  a  donation  mortis  M.  uiG. 
causa  was  effected  by  a  bill  in  this  ingenious  manner.     The  donor 
granted  his  acceptance  to  two  third  parties,  who,  in  consideration 
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Part  II.  thereof,  granted  their  bill  to  the  donee.  This  transaction  was  sup- 
CHAnvR  V.  port^^j  ^^d  i^  ^^s  observed  on  the  Bench,  that,  in  consequence  of  the 
statute  rendering  action  upon  bills  necessary  within  six  years,  there 
was  less  danger  of  fraud  than  previously,  when  they  might  be  sued 
upon  any  time  within  forty  years,  and  that,  consequently,  those  docu- 
ments were  to  be  construed  with  less  suspicion  and  strictness  now 

M.  1409.  than  formerly.     In  St^eVs  Disponees  v.  Wemyss,  18th  December  1 793, 

a  gratuitous  draft  upon  a  bank  was  found  available  to  the  party  to 

Hume,  p.  60.     whom  it  was  given,  after  the  granter's  death  ;  and  in  Reid  v.  Milne, 

29th  November  1808,  a  bill  drawn  by  a  person  moribundua  on  his 
debtor,  and  delivered  with  a  written  statement  that  it  was  intended 
as  a  gift,  was  found  effectual  to  the  payee.  By  the  two  decisions 
last  quoted  in  conjunction  with  that  o{  Barbour  it  is  established,  that 
a  donation  may  be  effected  by  a  draft  upon  a  third  party,  or  by  in- 
dorsing a  bill.  The  case  does  not  appear  to  have  occurred  in  late 
years  of  a  donation  constituted  by  an  acceptance,  and,  as  the  last 
decisions  upon  that  point  are  negative  of  the  competency,  it  must 
still  be  regarded  as  at  least  doubtful  whether  an  acceptance  granted 
as  a  donation  would  be  sustained.  Tliere  is  no  doubt,  that,  in  the 
hands  of  an  onerous  indorsee,  it  is  not  a  valid  objection  to  a  bill  that 

.  M.  1444.  it  was  accepted  as  a  donation  or  legacy  ;  Shaw  v.  Farquhar,  24th 

November  1761. 

Effect  OF  PAY-      Effect  of  payment  of  bill. — When  payment  of  a  bill  is  made  by  the 
MEOT  BY  AccEp.  q^qqq^^q^,  tlic  obligatiou  by  him  and  the  drawer  to  the  payee  is  thereby 

extinguished.     And,  if  the  drawer  is  himself  the  payee,  the  effect  of 
payment  by  the  acceptor  will  depend  upon  the  state  of  accounts  be- 
tween the  parties.     If  the  acceptor  was  debtor  to  the  drawer,  the 
debt  will  be  compensated,  and  so  extinguished,  by  the  amount  of  the 
bill.     If  the  acceptor  was  not  debtor,  then  he  will  have  a  claim,  and 
an  action  to  enforce  it,  against  the  drawer,  for  the  amount  of  the  bill, 
and  of  the  commission  allowed  by  the  usage  of  merchants.     It  may 
be  assumed,  as  an  unfailing  criterion  for  determining  who  is  ultimately 
liable  for  the  payment  of  a  bill,  that  the  responsibility  will  be  fixed 
upon  him  who  is  truly  the  debtor.     But  here  it  is  to  be  remembered, 
that  the  Law  has  established  its  own  presumptions  of  liability,  which, 
in  the  absence  of  other  evidence,  will  subject  first  the  acceptor,  and 
afterwards  the  indorsers  in  succession.     That  rule  is  clear.     The  ac- 
ceptor is  the  proper  debtor,  liable  even  to  a  party  who  has  indorsed 
for  the  accommodation  of  the  drawer,  if  that  party  retires  the  bill ; 
14  D  328.        Beveridge  v.  Liddell  &  Co.,  14th  January  1852.     Whenever,  therefore, 
one  becomes  a  party  to  a  bill  in  a  capacity  which  does  not  represent 
his  true  position  in  the  transaction,  as  when  one  accepts  for  the  ac- 
commodation of  the  drawer,  or  indorses  in  order  to  accommodate  the 
indorsee,  then  it  is  of  primary  importance  that  he  obtain  and  preserve 
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indisputable  evidence  that  he  is  not  the  proper  debtor,  as  otherwise      Pabt  II. 
the  presumption  of  law  may  saddle  him  with  a  liability  truly  belong-    chapter  V. 
ing  to  another.     When  proper  evidence  is  produced,  however,  the  law  Effect  of  pay- 
will  certainly  impose  the  debt  upon  the  proper  debtor.     Thus,  a  bill  **^^^/^^^ 
having  been  accepted  for  the  drawer  s  accommodation,  and  paid  on 
behalf  of  the  acceptor's  representatives  by  their  agent,  who  took  a 
title  to  the  debt  in  his  own  name  by  assignation,  he  was  found  entitled 
to  do  diligence  against  the  drawers  ;  Napier  y,  Wilson  cfe  Sons,  16th  Hume,  p.  65. 
November  1810.     By  the  opiuion  of  the  Court,  the  decision  is  put 
upon  the  same  footing  as  if  the  diligence  had  been  used  by  the  ac- 
ceptor himself  against  the  drawer,  wliich  in  the  circumstances  they 
held  to  be  competent.     It  is  instructive  to  compare  this  case  with 
that  of  Cameron  v.  Robertson,  2d  February  1830,  formerly  referred  s  S.  430. 
to,  where,  the  acceptor's  agent  having  retired  the  bill,  the  Court  would 
not  grant  him  a  title  to  charge  the  drawer,  there  being  no  evidence 
that  the  acceptor  was  not  the  proper  debtor.     When  the  acceptor 
pays  a  bill,  he  is  entitled  to  receive  delivery  of  it ;  Thomson  v.  Izat,  4  D.  136. 
Ist  December  1841  ;  and  it  is  of  great  importance  that  he  should 
obtain  delivery.   In  the  case  just  referred  to,  the  acceptor  would  have 
remained  liable  for  payment  if  he  had  not  got  possession  of  the  bill. 
In  WaddeWs  Trustees  v.  Scotts,  24th  May  1833,  bills  found  in  the  ii  s.  655. 
repositories  of  the  creditor  were  enforced  against  the  acceptors,  not- 
withstanding their  allegations  of  payment,  of  which,  however,  they 
had  not  suflScient  evidence.     And  the  case  of  Irvine  v.  Lang,  6th  2  D.  804. 
March  1840,  is  very  strong  to  the  same  effect,  the  acceptor  of  a  bill, 
found  in  the  deceased  drawer's  repositories,  having  been  subjected  in 
payment  at  a  distance  of  years,  notwithstanding  strong  averments, 
and  various  presumptions,  of  payment.     In  the  recent  case  also  of 
Milne  V,  Donaldson,  10th  June  1852,  the  presumption  of  payment  by  14  D.  849. 
the  proper  debtor  was  found  not  to  hold,  where  the  bill  is  found  in 
the  repositories  of  the  drawer.     When  a  foreign  bill  is  paid,  delivery 
of  all  the  parts  should  be  required. 

If  a  bill  past  due  be  found  in  the  acceptor  s  hands,  his  possession 
raises  a  presumption  that  it  was  paid  by  him,  although  it  may  bear 
no  receipt  to  that  effect,  according  to  the  maxim,  chirographum  apud 
debitorem  repertum  presumitur  solutum.  If  it  can  be  shewn,  how- 
ever, that  the  acceptor  has  obtained  possession  improperly,  the  Court 
will  order  him  to  deliver  it  up  ;  Edward  v.  Fijfe,  26th  June  1823.  In  2  S.  431. 
order  to  avoid  the  risk  of  question,  the  acceptor,  when  he  retires  a 
bill,  or  the  grantor  a  note,  ought  to  obtain  a  receipt  or  discharge 
written  upon  it.  By  special  exemption  such  a  receipt  requires  no  stamp. 
When  a  bill  is  delivered  to  a  wrong  party,  the  party  so  delivering  it 
must  procure  its  restoration  to  the  rightful  owner,  or  pay  the  contents; 
Vignes  v.  Edinburgh  and  Leith  Bank,  16th  June  1842.  After  pay-  4  D.  1424. 
nient  by  the  acceptor  of  a  bill  or  grantor  of  a  promissory  note,  it 
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Effect  of  pay- 
ment BT  IN- 
DORSEE. 


Past  IL      cannot  be  re-issucd,  unless  it  be  in  the  extraordinary  case,  that  it 

Chapter  V.    contains  an  obligation  by  the  drawer  to  repay.     Of  this  there  is  an 

M.  1447.  example  in  Orierson  v.  tlarl  of  Sutherland^  28th  June  1727;  and 

after  having  been  retired  by  the  acceptor  the  bill  was  held  indorsable, 
so  as  to  transfer  a  claim  for  the  repayment. 

When  a  bill  is  paid  not  by  the  acceptor  but  by  an  indorser,  who 
will  be  entitled  to  recourse  against  the  proper  debtor,  he  must  take  a 
receipt  acknowledging  the  amount  as  paid  by  him,  the  presumption 
of  law  being,  when  there  is  no  receipt,  or  one  in  general  terms,  that 
the  payment  was  made  by  the  acceptor ;  and,  therefore,  although  the 
bill  may  have  been  paid  by  one  entitled  to  recourse  against  the  ac- 
ceptor, and  may  be  found  in  his  possession  or  repositories,  the  pre- 
sumption of  payment  by  the  acceptor  will  prevail,  unless  there  be 
evidence  of  the  contrary.  Effect  was  given  to  that  presumption  in 
the  cases  of  Brown  v.  Kerr^  14th  June  1809 ;  Webster  v.  Thomas^  15th 
January  1819.*  When  a  partial  payment,  however,  has  been  made, 
and  acknowledged  on  the  bill  without  specifying  who  made  it,  the 
receipt  for  that  amount  may  be  made  special  when  the  bill  is  fully 
retired,  so  as  to  enable  the  party  paying  to  sue  for  the  whole  amount ; 
Soutar's  Representatives  v.  Soutar,  29th  June  1827.  Payment,  like 
acceptance,  may  be  made  supra  protest,  but  the  protest  must  be  taken 
at  the  time  of  payment,  and  not  afterwards. 

In  conclusion  on  the  subject  of  payment,  when  various  bills  of  the 
same  debtor  arc  held,  each  one  must  be  accounted  on  for  itself  as 
regards  the  relief  of  other  parties  ;  so,  when  a  drawer  or  indorser  has 
paid  in  part  of  a  particular  bill,  and  the  holder  afterwards  recovers 
the  full  amount  of  that  bill  from  the  proper  debtor,  he  is  bound  to 
repeat  the  partial  payment,  although  other  bills  of  the  same  debtor 
may  not  be  fully  satisfied ;  Patten  v.  The  Royal  Bank,  28th  March 
1853. 


Hame,  p.  62. 
F.C. 


6  S.  876. 


15  D.  617. 


17  D. 143. 


Hitherto  we  have  assumed  the  bill  or  note  to  be  in  every  respect 
regular,  and  to  be  paid  when  due.  If  the  acceptor  fails  to  pay,  then 
there  is  a  legal  resource  available  against  him,  and  all  the  others 
liable,  provided  the  instrument  is  in  itself  unobjectionable,  and  that 
it  has  been  duly  negotiated.  Before  describing  the  Statutory  privi- 
leges of  execution,  therefore,  let  us  enquire  whether  the  instrument 
is  entitled  to  them  by  its  own  integrity,  and  by  observance  of  the 
rules  of  negotiation  necessary  to  preserve  recourse. 

*  A  general  receipt  of  payment  indorsed  upon  a  bill  operates  as  an  extinction  of  the  debt 
in  favour  of  the  acceptor,  unless  the  contrary  be  proved  by  his  writ  or  oath ;  Martin  v.  Qmilkt 
8th  December  1854.  Where  the  acceptance  of  a  bill  has  been  cancelled,  without  any  aver- 
ment that  this  was  done  fraudulently  or  by  accident,  an  indorsee,  suing  the  acceptor  upon 
the  allegation  that  he  had  retired  the  bill,  and  allowed  the  scoring  of  the  signature,  for  the 
credit  of  the  acceptor,  must  prove  this  allegation,  which  is  one  of  a  contract  of  loan,  by  the 
defender's  writ  or  oath ;  ibid* 
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Vitiation  of  bills  and  notes. — In  order  that  a  bill  or  note  may      Part  II. 
retain  its  Statutory  privileges,  it  must  be  entire,  and  not  vitiated  by   chapteJi  V. 
alteration  or  addition  ;  and,  where  an  alteration  or  erasure  appears, 
which  lias  not  been  authorized  or  acquiesced  in  by  all  parties  con- 
cerned, that  infers  a  fundamental  nullity,  rendering  the  instrument 
incapable  either  of  being  the  ground  of  diligence,  or  of  serving  as  a 
document  of  debt.     These  serious  consequences  result  from  an  alter- 
ation in  any  material  part — as  the  date,  the  sum,  or  the  term  of  pay- 
ment, or  in  any  other  part  inferring  in  any  manner  a  change  of  the 
original  contract.     In  the  following  cases  bills  were  vitiated  by  an  Vitiation  ih 
unauthorized  alteration  of  the  date  : — Murchie  v.  Macfarlaney  Ist  ^^'^• 
July  1796.     Here  the  date  was  changed  from  7th  to  17th  June  by  M.  1458. 
the  interpolation  of  the  figure  1,  with  an  appearance  different  from 
that  of  the  rest  of  the  bill.     The  diligence  was  in  consequence  sus- 
pended.    In  Allan  v.  Young,  5th  March  1800,  the  date  was  altered  M.  wcc "  Bill," 
to  a  day  six  months  after  the  original  date,  in  order  to  avoid  pre-    ^^**    ^' 
scription,  and  the  bill  was  in  consequence  found  inadmissible  as  evi- 
dence of  a  debt.     In  Russell  w  Macnab,  14th  December  1822,  the  2  8. 88. 
date  had  been  altered  from  1811  to  1814,  and  the  bill  was  conse- 
quentljr  adjudged  to  be  "a  null  document."   In  Hamilton  v.  Monteatb,^  3  S.  345. 
1st  December  1824,  the  figure  5  in  the  date  25th  December  had  been 
superinduced  ;  but  it  could  not  be  discovered  whether  it  had  been 
written  on  an  erasure,  or  whether  there  had  ever  been  another  figure 
under  it.     The  Court  held  the  superinduction  to  be  a  vitiation  suffi- 
cient to  annul  the  bill  as  an  actionable  document.     In  the  case  of 
Armstrong  v.  Wilson^  2d  June  1842,  the  day  of  the  month  was  written  4  D.  1347. 
upon  an  erasure,  without  the  knowledge  or  consent  of  parties,  and 
the  bill  was  in  consequence  reduced.     The  date  is  in  essentialibus, 
even  where  it  docs  not  affect  the  time  of  payment,  as  in  a  bill  pay- 
able on  demand  ;  M'Rostie  v.  Ilallei/,  2d  March  1850.  12  D.  816. 

An  alteration  in  the  term  of  i)ayment,  not  authorized  by  the  parties,  Vitiation  in 
is  equally  fatal ;  Murdoch,  Robertson,  <t  Co.  v.  Lee,  Rodger,  &  Co.,  ^eot.^*^  ^^^ 
26th  December  1801.     In  this  case  a  bill  for  ^PIOOO,  payable  on  de-  i.  Bell's  Com. 
maud,  was,  without  authority,  altered  to  payable  one  day  after  date,  ^^^' 
in  order  to  make  it  bear  interest.     In  an  action  founded  on  this  bill, 
which  was  a  renewal  of  a  previous  one,  the  Court  of  Session  gave 
judgment  for  the  amount  of  the  original  bill  and  interest ;  but  the 
House  of  Lords  dismissed  the  action  as  grounded  on  the  altered  bill.  See  infra,  p. 
reserving  to  the  parties  to  bring  an  action  on  the  previous  one.     The  ^^^' 
Lord  Chancellor  observed,  that  in  England  it  would  have  been  a 
sufilicient  answer  to  the  action  as  brought,  '^  to  have  stated,  that  the 
"  bill,  in  consequence  of  the  alteration,  was  not  the  contract  of  the 
"  parties ;  that  the  alteration  of  that  bill  (a  voluntary,  if  not  a  cri- 
"  minal,  act  of  the  pursuer)  had  annihilated  it,  and  it  could  not  be 
"  restored  or  made  a  ground  of  demand."   In  Hamilton  v.  Kinnear  <fc  4  S.  102. 
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PabtII. 
Chafteb  V. 


VlTUTION  IK 
THl  SUM. 

12  S.  613. 


Vitiation  in 
thb  addbe88. 


4S.40. 


Vitiation  in 

THB  eiGNA- 
TUBB8. 

12  a  110. 

F.C. 


12  D.  1 184. 


Altbbation  in 
bills  as  af- 

FBOTBD  BT  THB 
STAMP  LAWS. 


2S.  446. 


Sons,  17th  June  1825,  upon  the  report  of  a  banker  and  engravers, 
that  a  bill  had  been  vitiated  by  alteration,  erasure,  or  otherwise,  the 
allegation  being,  that  the  term  of  payment  had  been  altered  from 
1826  to  1825,  the  Court  suspended  a  charge  without  caution  or  con- 
signation. 

The  sum  of  a  bill  is  also  a  vital  part,  and  any  unauthorized  inter- 
ference with  it  destroys  the  instrument ;  Maclean  v.  Morrison,  20th 
May  1834.  In  this  case  the  sum  was,  after  acceptance,  altered  from 
£24:  to  dP26,  of  which  alteration  the  acceptors  were  not  proved  to 
have  received  notice,  and  they  were  in  consequence  found  not  liable 
for  payment  even  of  the  sum  for  which  they  admitted  that  they  had 
accepted,  and  although  one  of  them  had  received  a  part  of  the 
proceeds. 

A  bill  is  also  vitiated  by  an  unauthorized  alteration  of  the  address, 
affecting  the  position  of  the  parties.  So,  a  bill  having  been  addressed 
to  one  of  the  acceptors  expressly  "  cw  cautioner/'  and  these  words 
having  been  erased,  and  the  words  "  conjunctly  and  severally"  intro- 
duced, the  acceptors  were  found  not  liable  ;  Robertson  v.  Annan,  27th 
May  1825.  Here  it  will  be  observed,  that  no  benefit  would  have 
resulted  to  the  drawer  by  the  alteration,  the  acceptor,  who  signed  as 
cautioner,  being  as  fully  liable  in  that  capacity  as  if  he  had  accepted 
conjunctly  and  severally.  The  effect  of  the  alteration,  therefore, 
would  have  been  to  cut  off  the  claim  of  relief  of  the  one  acceptor 
against  the  other,  and  in  this  respect  it  implied  an  alteration  of  the 
contract. 

A  bill  may  also  be  vitiated  by  interference  with  the  signatures  of 
the  drawers  and  indorsers ;  M'Ewen  v.  Oraham,^  21st  November 
1833,  where  a  name  being  erased  below  that  of  the  apparent  acceptor 
of  a  bill,  the  Court  refused  to  allow  action  upon  it.  In  CaUender  v. 
Kilpatrick,  10th  December  1812,  a  bill  was  held  to  be  vitiated  by  the 
deletion  of  the  name  of  one  of  two  drawers,  who  was  also  an  indorser. 
This  had  been  done  by  mistake,  but  it  affected  the  question  of  relief 
between  the  two  drawers,  and  was  held,  therefore,  to  extinguish  the 
obligation.  In  Thomson  v.  Belt,  5th  July  1850,  a  past  due  bill  found 
in  the  repositories  of  the  deceased  drawer,  torn  into  three  pieces,  was 
pasted  together,  and  a  charge  given  upon  it,  but  the  Lords  held  it 
to  be  no  warrant  for  summary  diligence. 

Another  grand  source  of  nullity  from  alterations  in  bills  exists  in 
the  operation  of  the  stamp  laws.  Under  these  it  is  held,  that  any 
material  alteration  upon  a  bill  or  note,  after  it  is  issued,  is  in  effect 
the  creation  of  a  new  instrument,  and  the  document  is,  therefore, 
rendered  void  for  want  of  a  new  stamp.  This  is  a  defect  which  the 
consent  of  parties  cannot  remedy;  Fleming  v.  Scott,  1st  July  1823. 
Here,  after  delivery,  the  original  drawer  and  indorser  deleted  his 
signature  as  drawer,  and  another  party  signed  as  drawer  and  first 
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indorser.     The  Court  considered  the  bill  null  as  a  document  of  debt,      Part  II. 
both  at  common  law  and  under  the  Stamp  Act.     It  was  attempted    ^^       y 
aftenvards  to  establish  a  claim  upon  the  same  bill  in  an  ordinary 
action,  but  without  success,  as  will  be  seen  in  the  report  of  the  case 
of  Young* s  Trustees  v.  The  Paisley  Bank^   1 0th   March  1 831 .     In  9  s.  574. 
Miller,  M'Kay,  and  Co,  v.  Robertson,  21st  May  1835,  a  promissory  13  s.  813. 
note,  altered  in  the  date  after  delivery,  was  adjudged  void.    In  Homes  u  S.  898. 
V.  Purves,  7th  June  1836,  a  promissory  note  and  bill  were  held  null, 
in  consequence  of  a  new  obligant  having  subscribed  both,  after  they 
were  issued  as  completed  instruments. 

We  have  already  seen  the  House  of  Lords  reserving  to  a  party  Supra,  p.  347. 
non-suited,  when  founding  upon  a  vitiated  bill,  rights  of  action  upon 
a  previous  bill,  of  which  it  was  a  renewal.     The  case  of  Soutar's  5  S.  876. 
Representatives  v.  Soutar,  29th  June  1827,  is  an  example  of  a  claim 
established  upon  an  original  bill,  when  the  renewal  was  vitiated. 

It  is  thus  firmly  established,  that  alteration  in  a  material  part  of  a  Altbratioh  im 
bill  renders  it  null  at  common  law  as  against  parties  not  consenting  sekt^of  ^- 
to  the  change,  and  null  under  the  Stamp  Acts,  although  authorized  ties  bkfobb 
by  the  parties,  if  made  after  the  instrument  is  issued.     But,  if  the  "*^"' 
alteration  be  made  before  acceptance,  the  bill  will  not  be  vitiated, 
even  although  the  change  be  in  a  material  part,  although  it  may 
prevent  it  from  forming  the  ground  of  summary  diligence.     In  the 
case  of  Bryce  v.  Dickson,  16th  November  1810,  it  was,  no  doubt,  held,  f.  O. 
that  a  bill  was  vitiated  by  an  alteration  in  the  term  of  payment, 
although  proof  was  offered  that  the  alteration  was  made  in  order  to 
correct  a  mistake  at  the  time  of  writing  out  the  bill.     But  this  deci- 
sion has  not  been  followed  as  an  authority,  and  it  is  in  opposition 
to  the  general  tenor  of  the  judgments  pronounced  both  before  and 
since.     In  Henderson  v.  Hay,  20th  February  1802,  a  bill,  dated  in  M.  17,059. 
1799,  was  first  by  mistake  made  payable  in  1780,  which  was  corrected 
to  1800.     The  Court  did  not  regard  this  as  a  vitiation,  but  as  a  mere 
blunder  by  the  writer  of  the  bill  at  the  time  of  writing  it.    In  White- 
head V.  Henderson,  19th  February  1836,  a  proof  was  allowed  of  an  14  8.644. 
averment,  that  an  alteration  in  the  date  of  a  bill  had  been  made  by 
the  writer  of  it  with  consent  of  the  acceptors,  at  the  time  it  was 
written.     The  proof  failed,   but  the  allowing  of  it  shows  that  the 
averment  was  considered  relevant  to  obviate  the  plea  of  vitiation. 
In  Sutherland  v.  Morrison,  1st  July  1823,  an  alteration  in  the  date  of  2  S.442. 
a  bill,  made  by  the  acceptor  himself,  was  held  not  to  be  a  ground 
even   for  suspending   summary  diligence.     Tlie  recent  decision  of 
M^Rostie  V.  HaUey,   18th  November  1849,  shews  a  proof  allowed  12  D.  124. 
before  answer,  that  the  date  of  a  bill,  though  written  upon  an  erasure, 
was  the  true  date,  and  that  it  was  so  written  when  the  bill  was  made 
and  delivered.     Tliis  was  allowed,   however,   only  to   support  the 
instrument  as  a  document  of  debt,  the  Court  holding  the  ex  facie 
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irregularity  sufficient  to  deprive  it  of  the  privilege  of  summary  exe- 
cution. This  was  clearly  settled  in  a  subsequent  stage  of  the  same 
case. 

There  are  various  decisions  to  the  effect,  that  immaterial  altera- 
tions do  not  affect  the  validity  of  a  bill  or  note.  In  HiU  v.  Ritssell, 
16th  January  1810,  an  indorsee,  having  through  ignorance  written 
his  name  upon  the  face  of  the  bill,  drew  his  pen  through  it.  Tlie 
Court  regarded  this  as  an  innocent  blunder,  and  refused  to  suspend  a 
charge.  In  Beattiev.  HcUibui'ton,  18th  February  1823,  the  place  of 
payment  of  a  bill  being  sufficiently  expressed  without  reading  part  of 
it,  which  was  written  upon  an  erasure,  the  Court  refused  to  suspend 
the  diligence  upon  that  ground.  In  M'Ara  v.  Watson,  3d  June  1823, 
the  Christian  name  of  an  indorsee  in  a  special  indorsation  having 
been  written  William  instead  of  Thomas  by  mistake,  was  corrected. 
The  Court  found  the  bill  insufficient  to  warrant  summary  diligence, 
but  reserved  to  the  charger  his  claim  in  an  ordinary  action  ;  and,  in 
Commercial  Bank  v.  Paton,  28th  June  1837,  a  promissory  note  hav- 
ing been  granted  bearing  to  be  for  "  value  in  trust  account,"  and  the 
name  of  the  truster  added  after  it  was  issued,  the  Court  held  the  bill 
not  to  be  thereby  vitiated.  The  addition  of  addresses  to  the  indor- 
ser's  names,  although  erroneous  and  copied  into  the  protest,  does  not 
vitiate  the  bill,  because  such  additions  are  immaterial,  and  not  being 
in  suhstantialibus  do  not  interfere  with  the  operation  of  the  bill ; 
King  v.  Creighton,  23d  November  1841 ;  affirmed  11th  May  1843. 

In  considering  the  effect  of  alterations  upon  bills,  it  is  necessary  to 
keep  in  view  the  principle  applied  to  skeleton  bills,  which,  we  have 
seen,  are  those  issued  blank  with  the  acceptor's  signature,  and  carry 
an  implied  authority  to  render  him  liable  to  any  amount,  which  the 
stamp  is  capable  of  bearing.  Upon  the  same  principle  it  has  been 
held,  that,  when  a  bill  is  issued  in  such  a  state,  that  the  sum  can  be 
altered  without  necessarily  exciting  suspicion,  such  a  fraud  will  not 
exempt  from  liability  to  a  bond  fide  onerous  holder  the  acceptor  and 
indorsers,  who  have  issued  and  transmitted  the  instrument  in  a  form 
liable  to  such  misuse;  Pagan  y,  Wylie,  19th  June  1793.  In  this 
case,  a  bill  accepted  for  eight  pounds  was  altered  into  eighty-four,  by 
interpolation  upon  a  blank  space  after  the  word  eight  It  was  held 
by  the  Court,  that  "  the  circumstance  of  leaving  a  blank  must  be 
"  held  as  a  tacit  mandate  from  the  parties  whose  names  were  upon 
"  the  bill,  entrusting  the  holder  with  the  power  of  filling  it  up,  and 
"  they  refused,  therefore,  to  suspend  a  charge  for  the  full  amount." 
And,  in  the  case  of  Stewart  v.  Bird,  14th  November  1822,  the  same 
principle  was  applied,  where  a  bill  was  alleged  to  have  been  altered  in 
the  date  from  4th  to  14th  March ;  but  as  this  was  not  done  in  a  sus- 
picious manner,  and  the  document  was  ex  fade  unexceptionable,  a  bill 
of  suspension  was  refused.     But,  when  sucli  an  alteration  is  obvious, 
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and  capable  of  detection  by  ordinary  vigilance,  the  indoreee,  who       ^^'"^  !!• 
purchases  a  document  thus  observably  vitiated,  will  himself  suffer  the    Chaptkb  v. 
loss;  Watsons  y,  Thomson  and  Co.,  27th  June  1798.     Here  a  bill  Hume, p. 42. 
accepted  for  sixty  pounds  was  altered  so  as  to  bear  the  words  one 
hundred  and  sixty.     But  this  was  done  in  such  a  manner  as  to  give 
the  sum  an  "  awkward  and  crowded  appearance,"  and  the  Court, 
therefore,  suspended  the  charge,  thus  throwing  the  loss  upon  the 
bankers  who  had  discounted  the  bill.     The  effect  of  an  alteration,  as 
depending  upon  its  obviousness,  or  capability  of  detection  by  ordinary 
care,  is  well  shewn  in  the  case  of  Grahame  v.  Gillespie  and  Go,,  27tli  M.  1453,  and 
January  1 795,  where  of  two  bills,  in  both  of  which  the  amount  had  ^^l  ^q^ 
been  fraudulently   increased,   one  was   found  not   actionable,    the 
alteration  upon  it  being  obvious,  while  the  other,  which  was  not 
suspicious  in  appearance,  was  sustained  as  affording  the  indorsee  a 
claim  for  the  increased  value. 

Due  negotiation  of  bills  and  notes, — In  order  to  preserve  its  privi- 
leges and  recourse  against  all  the  parties  liable,  a  bill  must  not  only 
be  entire  and  unvitiated,  it  must  also  be  duly  negotiated — that  is, 
the  holder  must  present  it  for  acceptance,  when  that  is  necessary, 
and  after  acceptance,  or  without  it,  if  it  be  unnecessary,  he  must 
present  it  at  the  proper  time  and  place  for  payment ;  and  upon 
failure  to  accept  or  to  pay,  he  must  protest,*  and  give  notice  to  the 
parties  liable.  These  steps  constitute  due  negotiation,  and  we  are 
now  to  point  out  the  rules  by  which  they  are  conducted. 

It  is  chiefly  in  bills  drawn  payable  after  sight,  that  acceptance  is  Presentment 
requisite,  there  being  no  data  for  fixing  the  time  of  payment  of  bills  ^^j^^^*^"^ 
after  sight,  until  the  exhibition  to  the  drawee  is  made,  and  the  date 
of  it  determined,  either  by  his  acceptance  with  a  date  subjoined  to 
it,  or,  if  he  refuse  to  accept,  by  a  protest  for  non-acceptance.*    The 
first  duty,  then,  of  one  who  receives  a  bill  payable  so  many  days  or 
months  after  sight  is  to  present  it  for  acceptance  ;  and  here  the  law 
has  allowed  some  degree  of  latitude.     A  bill  of  this  description  is 
regarded  as  a  letter  of  credit  in  favour  of  the  payee,  as  to  which  he 
may  use  discretion  within  moderate  bounds  in  presenting  it,  so  as 
to  make  the  date  of  payment  suitable  to  his  own  convenience.     A 
prudent  man  of  business  will,  no  doubt,  present  without  any  delay,  in 
order  to  avoid  all  risk  of  question  or  accident ;  but  the  cases  of  Innes  M.  1562. 
V.  Gordon,  7th  February  1735,  and  Andrew  y,  Syme  and  Co.,  21st  M.  1684. 
November  1759,  shew,  that  immediate  presentment  is  not  indispen- 
sable.    In  the  one  case,  a  bill  at  fourteen  days'  sight  was  retained  by 
the  holder  ten  days  before  presentment  for  acceptance,  and  a  loss 
having  arisen  by  the  acceptor's  absconding,  it  was  held  that  there 
had  been  due  negotiation.    The  other  case  is  to  the  like  effect.    But, 

*  See  note,  p.  353. 
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although  bills  after  sight  are  thus  exempted  from  the  most  rigorous 
rules  of  negotiation,  they  must  be  presented  within  a  reasonable 
time,  to  be  determined  by  usage  and  the  circumstances  of  the  par- 
ticular case,  the  question  of  due  presentment  being  one  for  a  jury. 
In  the  case  of  Falls  y,  Porterfield,  l7th  June  1766,  the  holders  of  a 
bill,  payable  three  days  after  sight,  were  found  to  have  lost  their 
recourse,  by  allowing  it  to  lie  in  the  drawee's  hands  unaccepted  for 
nearly  a  month.  Promissory  notes,  also,  from  their  nature,  as  appli- 
cable more  properly  to  the  constitution  of  a  debt  than  its  instant 
recovery,  are  not  subject  to  rigorous  rules  of  negotiation  in  this  par- 
ticular, unless  their  nature  or  terms,  or  the  particular  circumstances 
of  the  transaction,  are  such  as  to  impose  immediate  presentment  as  a 
duty  on  the  payee.  Accordingly,  in  the  case  of  the  Leith  Banking 
Company  v.  Walker's  Trustees,  22d  January  1836,  a  promissory  note 
payable  on  demand  was  held  to  be  duly  negotiated,  although  not 
presented  for  payment  till  more  than  five  months  after  its  date, 
Lords  MoNCRBiFF  and  Medwyn  marking  the  difference  between  a  bill, 
of  which  the  object  is  instant  payment,  and  a  promissory  note,  which 
is  rather  intended  to  servo  as  evidence  of  a  debt,  and  in  this  case  was 
plainly  not  intended  to  be  immediately  enforced. 

When  bills  are  payable  at  a  certain  time  after  date,  or  upon  a  day 
specified,  it  is  unnecessary  to  present  them  until  they  are  due,  because 
the  term  of  payment  is  precisely  fixed  by  the  instrument  itself;  Fer- 
gusson  v.  Malcolm,  16th  February  1 727 ;  and,  in  the  case  of  Jamieson 
V.  Gillespies,  28th  June  1749,  a  bill,  dated  21st  February,  and  payable 
18th  May,  not  having  been  presented  for  acceptance,  and  only  pro- 
tested for  non-payment  when  due,  was  found,  upon  the  report  of  mer- 
chants in  London  and  Edinburgh,  to  have  been  duly  negotiated. 
This  is  so  clearly  fixed,  that,  in  the  case  of  The  National  Bank  v. 
Robertson,  3d  February  1836,  bills  drawn  at  sixty  days'  date  not 
having  been  presented  until  due,  a  party  who  had  guaranteed  the 
regular  acceptance  of  them,  was  held  to  be  liable.     But,  while  this 
is  the  rule  as  regards  recourse  against  the  drawee,  a  different  principle 
takes  effect  in  regulating  presentment  as  a  duty  owing  by  one  party 
to  another ;  and,  when  a  bill  is  negotiated  through  an  agent,  or  trans- 
mitted to  a  payee  with  instructions  to  present,  then  presentment  for 
acceptance  is  incumbent ;  and,  in  Dunlop  v.  Hamilton  ds  Co.^  16th 
January  1810,  a  bank  agent  was  held  liable  for  the  contents  of  a  bill 
payable  four  days  after  date,  in  consequence  of  neglect  to  present  it 
for  acceptance.     This  decision  is  upon  the  principle  stated  in  the 
opinion  of  English  counsel,  which  is  given  in  the  report,  that  "  the 
"  acceptance  of  a  bill  adds  greatly  to  its  security,  and,  if  it  is  trans- 
"  mitted  by  the  holder  to  his  agent  before  it  becomes  due,  it  can  be 
^^  for  no  other  reason  than  that  the  latter  should  make  use  of  it  as 
^'  may  be  most  beneficial  to  his  principal,  and,  consequently,  that  he 
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"  should  procure  immediate  acceptance,  in  order  to  give  the  greatest      Part  it. 
"  passible  value  to  the  bill."  Chaptok  V 

When  a  bill  is  not  accepted  upon  presentment,  it  is  the  duty  of  the  Pbotest  for 
holder  to  cause  it  to  be  protested  for  non-acceptanca   The  protest  fixes  non-accept- 
the  date  of  sight  by  the  drawee,  and,  when  the  date  of  payment  so  payment.  ^^^ 
ascertained  shall  arrive,  it  is  still  the  holder  s  duty  to  demand  pay- 
ment, as  the  drawee  may  be  prepared  to  pay,  though  he  was  not  pre- 
pared to  accept.     If  payment  shall  not  be  duly  made  when  the  bill 
is  so  presented,  then  another  protest  will  be  taken  for  non-payment. 
When  an  accepted  bill,  or  one  not  requiring  acceptance,  is  not  duly 
paid,  it  is  protested  for  non-payment  only.* 

A  bill  is  due  strictly  upon  the  day  of  payment  which  it  names.  Days  op 
and,  when  it  is  payable  so  many  days  or  months  after  date  or  sight,  "''^^'^• 
the  day  of  the  date  of  the  bill  is  excluded  in  the  calculation.  In  the 
case  of  payment  at  so  many  months,  the  calculation  is  by  calendar 
months,  and  not  by  lunar  months.  The  creditor  is  entitled  to  protest 
upon  the  day  following  the  day  of  payment  thus  ascertained.  But 
by  the  common  usage  of  mercantile  nations,  with  the  exception  of 
France,  where  the  indulgence  has  been  abrogated  by  the  Code,  a  cer- 
tain number  of  days,  called  days  of  grace,  arc  allowed  to  the  creditor, 
to  make  his  demand,  and  protest.  The  number  of  the  days  of  grace 
varies  indifferent  countries.  At  Frank fort-on-the-Maine  it  is  four  days; 
in  Leipsic,  five ;  in  Venice,  six ;  at  Dantzic,  ten ;  at  Hamburgh  and 
Stockholm,  twelve ;  at  Rome,  fifteen  ;  and  Genoa,  thirty.  In  Scotland 
and  England,  the  number  of  days  of  grace  is  three,  which  are  reckoned 
exclusive  of  the  day  on  which  the  bill  is  payable,  but  inclusive  of  the 
last  day  of  grace.  The  days  of  grace  are  not  a  privilege  to  the  debtor, 
but  are  indulged  to  the  creditor,  who  may  protest  his  bill  upon  any 
one  of  them,  without  losing  recourse  against  the  drawer  and  indorscrs. 
But,  in  order  to  preserve  recourse  against  these  parties,  the  protest 
must  be  taken  upon  one  of  the  days  of  grace.*  Accordingly,  a  protest 
was  found  incompetently  taken  upon  the  day  of  payment,  the  non- 
payment not  being  fully  established  until  that  day  is  entirely  elapsed  ; 
Charles  v.  Skirving,  2d  July  1788  ;  and,  if  the  protest  be  delayed  till  M.  16I4. 
after  the  last  day  of  grace,  then  recourse  is  lost  against  the  drawer 
and  indorsers.     This  is  expressly  enacted  by  the  41st  section  (still  in 

*  Now,  by  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  cap.  CO,  §  13,  "  Where 
"  any  inland  bill  of  exchange  shall  bo  presented  for  acceptance  or  payment,  and  the  same 
**  shall  be  dishonoured  by  not  being  accepted  or  paid  ;  or  where  any  promissory  note  shall 
"  bo  presented  for  payment,  and  dishonoured  by  not  being  paid,  it  shall  not  be  necessary  that 
a  notarial  protest  shall  be  taken  on  such  bill  of  exchange  or  promissorj'  note,  in  order  to 
preserve  recourse  against  the  drawer  or  indorser  of  such  bill  or  promissory  note  rcRi)ec- 
"  lively  ;  but  it  shall  be  sufficient  to  prove  such  presentment  and  dishonour,  to  the  effect  of 
"  preserving  recourse,  as  aforesaid,  by  other  competent  evidence,  either  written  or  parole : 
*•  Provided  always,  that  nothing  herein  contained  shall  be  taken  to  affect  the  necessity  for  a 
"  notarial  protest  in  order  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with  siunmary 
**  diligence  thcrcoiu*' 
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Part  II.      force)  of  the  Act  12  Geo.  III.  cap.  72,  which  declares,  "  that  all  inland 

Chapter  V.    "  ^^^^^  ^^^  promissory  notes  shall  be  protested,  in  like  manner  as 

Datsoforagb,  "  foreign  bills,  before  the  expiration  of  the  three  days  of  grace,  other- 

eont*.  ««  wise  there  shall  be  no  recourse  against  the  drawers  and  indorsers."* 

M.  voee  "Bill    See  the  case  of  Jarron  v.  Smith  Jk  Co.,  I7th  June  1803.     Here  a  bill 

A  ^"^NoTi  ^^®  ^**®^  ^^^^  ^P^^^'  ^^^  payable  three  months  after  data  The 
protest  was  taken  on  3d  August,  and  the  holder  maintained  that  it 
was  properly  so  taken,  the  bill  being  dated  upon  the  last  day  of  April, 
and  payable,  as  he  argued,  upon  the  last  day  of  July.  The  report  bears, 
that,  by  the  practice  of  merchants,  the  2d  of  August  was  the  last  day 
of  grace,  so  that  a  bill,  drawn  upon  30th  April,  at  three  months  is 

M.  voce  "  Bill,"  payable  upon  30th  July.     The  case  of  Fergusson  <t  Co.  v.  Belsh,  1 7th 

Appx.No.  13.    jmi(j  1803,  is  an  example  of  recourse  lost  by  neglecting  to  protest 

before  the  expiration  of  the  days  of  grace ;  and  Mr.  Bell  has  preserved 

1  Comin.4ii,    a  decision.  The  British  Linen  Company  v.  Hepburn,  19th  May  1807, 

note  6.  ^  which  a  protest,  not  made  till  the  day  after  the  third  day  of  grace, 

was  found  too  late.     When  the  last  day  of  grace  is  a  Sunday,  or  a 

M.  1612.  holiday,  the  protest  must  be  taken  on  the  day  preceding ;  Smith  & 

Payne  v.  Laing,  Arthur,  <Sc  Co.,  29th  June  1786,  and  the  previous 
decisions  there  referred  to.  By  these  authorities  it  is  conclusively 
established,  that  a  bill  or  note  must  be  protested  for  non-payment 
upon  one  of  the  days  of  grace,  in  order  to  preserve  recourse  against 
the  indorsers  and  drawer.     It  is  different,  however,  as  regards  the 

See  p.  357.  acceptor  or  grantor,  and  the  protest  may  be  taken  at  any  time  within 
six  months  from  the  falling  due,  to  the  effect  of  recording  such  pro- 

Bupra^  p.  334.  test,  and  using  summary  diligence  against  them.  We  have  already 
seen,  that,  when  a  bill  drawn  payable  at  sight  is  accepted  without 
any  date  appended  to  the  acceptance,  the  date  of  the  bill  is  the  date 
of  payment,  and,  to  preserve  similar  recourse  against  the  acceptor  in 
that  case,  therefore,  the  protest  must  be  within  six  months  of  the  date 

16  S.  406.        of  the  bill ;  Moffat  v.  MarshaU,  31st  January  183a 

Place  op  pbb-       When  no  place  of  payment  appears  upon  the  face  of  the  bill  or  note, 

8BNTMENT.        ^j^^  geuoral  rule  is,  that  it  must  be  presented,  whether  for  acceptance 

or  for  payment,  to  the  drawee  or  grantor  personally,  or  at  his  resi- 
dence. By  holding  out  a  particular  place  as  that  where  he  is  to  be 
found,  and  designating  it  as  his  office  for  all  purposes,  a  party  may, 

6  D.  17.  by  his  conduct,  fix  that  as  the  proper  place  of  presentment  for  accept- 

ance ;  Robertson  v.  Burdekin,  14th  November  1843.  But,  if  a  place 
of  payment  is  named,  that  forms  a  condition  of  the  instrument, 
and  presentment  must  be  made  at  the  place  specified,  otherwise 
recourse  will  be  lost  against  the  drawer  and  indorsers.  If  the 
drawee  be  dead,  presentment  should  be  made  at  the  house  where 

i&2Geo. IV.  he  last  resided.     By  the  Statute  1st  &  2d  Geo.  IV.  cap.  78,  it  is 

^P*  ^®'  *  See  note,  p.  353. 
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enacted,  that,  when   a  bill  is  accepted,  and  a  place  of  payment      Paw  II. 
named  by  the  acceptor,  that  shall  be  deemed  a  general  acceptance,    Chapter  V 
which  means  that  the  acceptor  will  be  liable  as  usual,  although  pre-  Place  op  pre 
sentment  may  not  be  made  at  the  place  specified   But,  if  the  acceptor  bentmeht, 
specifies  a  place,  and  adds  the  words,  "  and  not  otherwise"  or  " and 
**  not  elsewhere,"  this  is  a  qualified  acceptance,  and  the  acceptor  will 
not  remain  liable  in  the  event  of  the  holder  failinpf  to  demand  pay- 
ment, upon  the  day  the  bill  falls  due,  at  the  place  specified.  If  a  place 
of  payment,  therefore,  is  specified,  presentment  must  bo  made,  and 
the  protest  taken,  at  that  place.    If  no  place  is  specified,  this  must  be 
done  in  presence  of  the  acceptor,  or  at  his  residence,  or,  in  the  case  of 
a  mercantile  company,  at  their  place  of  business.     If  neither  the 
acceptor  nor  his  residence  can  be  found,  it  does  not  appear  to  be 
clearly  settled  what  course  should  be  taken.    It  has  been  held,  that  a 
protest  at  the  head  burgh  of  the  county  of  the  debtor's  last  residence 
is  ineffectual ;    Olendinning's  Creditors  v.  Montgomery,  14th  June  M.  1449. 
1745.   The  compilers  of  the  Juridical  Styles  say,  that,  when  the  party  ii.  p  h. 
cannot  be  found,  the  protest  should  be  taken  at  the  exchange  and 
market  cross,  and,  if  he  is  out  of  the  kingdom,  at  the  market  cross  of 
Edinburgh,  and  pier  and  shore  of  Leith  ;  while  Mr.  Thomson  suggests, 
that  it  sliould  be  at  the  party's  last  residence.     In  a  matter  of  doubt,  p.  543. 
it  may  be  advisable,  where  practicable,  to  act  upon  both  of  these  sug- 
gestiona     In  England,  the  rule  is,  that,  where  the  party  or  his  resi- 
dence cannot  be  found,  due  diligence  must  be  used  to  discover  him, 
and  the  question  of  due  diligence  is  for  a  Jury.     But,  although  pre- 
sentment must  be  made  at  the  place  specified,  or  other  proper  place, 
it  is  not  necessary  that 'the  place  be  specified  in  the  protest ;  and,  in 
the  case  of  Commercial  Bank  v.  Hannah,  24th  February  1818,  a  pro-  F.  C. 
test  being  challenged,  upon  the  ground  that  it  bore  only  to  have  been 
"  duly  protested,"  without  specifying  that  it  was  protested  at  the 
place  of  payment,  the  Court  considered  the  words  "  duly  protested" 
as  inferring  that  the  protest  had  been  taken  with  all  the  solemnities 
required  by  law,  and  on  that  ground,  as  well  as  the  general  practice 
of  notaries,  held  the  protest  valid.     In  Cordon  v.  Stephen,  28th  No-  a  D.  14G. 
vember  1845,  a  bill  being  accepted  payable  at  "  the  Bank  Office  in 
"  Dundee,"  where  there  were  several  banks,  application  was  made  for 
payment  at  them  all,  and  the  protest  bore,  that  it  was  duly  protested 
where  payable.     This  was  challenged  on  the  ground  of  the  protest 
being  indefinite,  but  the  Court  sustained  it.     But,  when  it  is  dis- 
tinctly alleged  that  presentment  was  made,  and  the  protest  taken  at 
a  wrong  place,  that  allegation  is  relevant,  if  proved,  to  nullify  the 
diligence ;  Stocks  v.  MiUer,  23d  November  1822.  2  S.  85. 

Although  the  protest  must  be  made  by  a  notary,  it  is  not  necessary  Mode  of  pro- 
that  he  be  present  when  the  bill  is  presented,  and  he  is  warranted  in 
making  the  protest  upon  the  report  of  his  clerk  or  other  trustworthy 
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PahtII.      person  employed  by  him  ;    Macartney  v.  Hannah,  11th  February 
Chapteb  V    1®^7-     ^^  ^^^^  ^^^^  ^*'  w^^  proved,  that  this  mode  of  protesting,  viz., 

Hume,  76.  upon  the  report  of  a  clerk  or  other  person,  was  the  ordinary  practice 
of  all  the  notaries  in  Glasgow,  except  one,  and  it  is  believed  to  be 
sanctioned  by  universal  usage.  But,  if  the  notary  is  misinformed,  the 
party  who  has  failed  duly  to  present  is  liable  for  the  consequences ; 

13  D.  376.  Houldsworth  v.  The  British  Linen  Co,,  19th  December  1850.  Here  a 
bill  for  grass  rent  having  been  returned  by  a  bank  to  the  drawer  with 
a  protest  for  non-payment,  the  bank  was  found  liable  not  only  for 
direct  damage,  but  also  for  damages  awarded  to  the  tenant  against 
the  landlord  for  wrongous  sequestration,  it  being  proved  that  the  bill 
had  not  been  duly  presented. 

Noting.*  The  protest  is  not  generally  written  out  in  its  extended  form  when 

taken.  It  is  the  practice  merely  to  note  it,  which  is  done  by  the  notary 
marking  upon  the  face  of  the  bill  the  date,  his  own  initials,  and  the 
initials  of  the  witnesses.     Noting  was  decided  to  be  sufficient  nego- 

M.tH)ctf,"Bill,"  tiation  in  the  case  of  Brown  Jt  Co.  v.  Dunbar,  8th  December  1807; 

^^*    ^'    '    and  the  instrument  of  protest  may  be  extended  at  any  distance  of 

time  afterwards,  within  forty  years."f-     But,  although  a  notary  may 

thus  execute  a  protest  after  a  lapse  of  time,  he  must  have  authentic 

EviDBNCB  HE-    cvidencc  from  which  to  compile  it ;  and,  when  a  bill  has  not  been 

oEwjAKY  FOR      notod,  or  other  authentic  memorandum  of  the  fact  preserved,  by  the 

COMPILJNU  PRO-  '  ,        ,  ,  ,  *^  '       •/ 

TEST.  notary,  his  instrument  will  not  be  held  as  evidence  of  the  protest. 

Such  evidence  ought  to  be  furnished  by  the  notary's  protocol,  which 
was  a  book  anciently  kept  by  every  notary  as  a  record  of  his  notarial 
acts.  But  the  use  of  protocols  has  long  been  discontinued,  and  the 
noting  upon  the  bill  has  been  the  chief,  if  not  the  only,  evidence 
from  which  instruments  of  protest  have  been  compiled  after  an 
interval  of  time.  The  validity  of  instruments  so  compiled  as  proof  of 
the  protest,  (although  after  six  months  they  cannot  serve  for  dili- 

6  8. 160.  gence,)  is  undoubted.  In  Alexander  v.  Scott,  28th  November  1827, 
instruments  of  protest,  extended  fifteen  years  after  the  noting  of  the 
bills,  were  sustained.  Where  a  notarial  instrument  was  objectionable 
as  insufficiently  stamped,  a  second  instrument  not  liable  to  that  objec- 
tion was  sustained,  and  the  prior  one  admitted  as  evidence  of  mate- 

10  S.  853.  rials  for  compiling  the  second ;  Balfour  v.  Lyle,  2l8t  July  1832.  But, 
although  instruments  of  protest  may  thus  be  compiled  from  authentic 
materials  at  any  time  within  the  period  of  prescription,  it  is  neces- 

Ree  supra,  p.     sary,  with  a  view  to  diligence,  that  they  be  recorded,  as  well  as  com- 

^^^'  pleted,  within  six  months  of  the  date  of  payment. 

Form  op  in-^  When  the  protest  is  for  non-acceptance,  it  may  be  at  the  instance 
of  the  person  in  custody  of  the  bill  at  the  time,  and  a  protest  for  non- 


STKUMEKT  OP 
PROTEST. 


*  See  mpra  note,  p.  363. 

t  Notarial  protest  is  now  unnecessaiy  for  preserving  recourse  against  the  drawer  and  in- 
doreers ;  see  »upra  note,  p.  353. 
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pajment  may  be  made  by  a  notary  at  the  request  of  any  one  acting  Part  ll. 
for  the  holder  of  the  bill,  the  rule  being,  that  the  notary  is  to  satisfy  QuAmn  V 
himself  that  the  party  making  the  request  is  the  one  in  the  bill,  or  Form  op  pro- 
one  possessing  his  authority  ;  but  it  is  unnecessary  that  the  name  of  '^^^*  ^''^^• 
the  party  to  whom  the  bill  has  been  transferred  should  appear  ex 
facie  of  the  protest,  to  shew  that  it  was  taken  at  his  instance.  So, 
a  protest  was  sustained,  which  was  taken  "at  the  request  of  the 
"  manager  of  the  Union  Bank  of  London  ;"  Elder  v.  Young  &  Co,,  17  D.  56. 
15th  November  1854.  Although  a  protest  be  taken  at  the  instance 
of  the  holder,  it  may  be  extended  afterwards  in  the  name  of  a  pre- 
vious indorser  who  has  an  onerous  title  as  by  paying  value  to  the 
protester;  Mackie  v.  Hilliard  &  Co.,  15th  June  1822.  The  pro- is.  499. 
test  is  a  very  simple  instrument.  There  is  prefixed  an  exact  copy 
of  the  bill  or  note  with  the  acceptance  and  indorsations,  if  thero 
are  any.  To  this  there  is  subjoined  a  certificate  by  the  notary,  com- 
mencing with  the  place  and  date ;  after  which  it  proceeds  as  fol- 
lows, in  case  of  non-acceptance  :  "  The  jyrincipal  bill  above  copied  was 
"  in  the  personal  presence  of  the  above-named  A."  (liere  insert  the 
name  of  the  drawee,)  "  duly  protested  by  ine,  notary-public  subscrtb- 
"  ing,  at  the  instance*  ofB."  (liere  insert  the  name  and  designation  of 
the  holder,)  "  indorsee  and  holder  thereof  not  ofdy  against  the  said  (7., 
"  on  whom  the  same  is  drawn,  for  non-acceptance,  but  also  against  the 
"  drawer  and  indorser  jointly  and  severally  for  recourse,  and  against 
"  ofl  concerned  for  interest,  damages,  and  expenses,  as  accords,  in 
"  presence  of  D.  and  E.,  witnesses  specially  called  to  the  premises,'*  If 
the  bill  be  a  foreign  bill,  the  protest  is  also  for  exchange  and  re- 
exchange.  There  is  not  time  here  minutely  to  explain  these  terms, 
but  it  is  enough  to  know,  that  they  express  the  loss  caused  by  tho 
non-payment  of  the  bill,  with  reference  to  the  expense  of  remitting 
money  from  the  place  drawn  from  to  the  place  drawn  upon,  and  in 
making  the  money,  of  which  the  payee  has  been  disappointed, 
otherwise  available  to  him  at  the  same  time  and  place,  notwith- 
standing fluctuations  in  the  premium  of  exchange.  The  remarks 
already  made  are  sufficiently  explanatory  of  the  terms  of  the  pro- 
test, and  it  need  only  be  noticed,  that,  although  the  instrument 
mentions  witnesses,  there  are  not  in  practice  any  witnesses  called 
to  the  presentment  and  protest  of  a  bill.  The  notary,  at  his  dis- 
cretion, in  accordance  with  the  ancient  form,  and  as  a  form  merely, 
inserts  any  names  he  chooses.  This  practice,  however  extraordinary, 
is  universal,  and  the  cases  of  Macartney  v.  Hannah,  11th  February  Hume,  p.  76. 
1817,  and  Stevenson  v.  Stewart  4*  Lean,  14th  November  1764,  shew  M.  1593. 
that  it  is  judicially  recognised  and  sustained-  When  the  day  of  pay- 
ment of  a  bill,  previously  protested  for  non-acceptance,  has  arrived, 
it  must,  if  not  paid,  be  protested  for  non-payment.     This  protest 

♦  Sec  Elders  case,  Buprci, 
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Part  II.  refers  to  the  former  one,  and  its  terms  will  be  found  in  the  Styles  of 
Chapter  V.    ^^®  Juridical  Society.     When  an  accepted  bill  is  protested  for  non- 

FoRM  OF  PRO-    payment,  the  protest  bears  to  be  against  the  acceptor  for  non-pay- 

TBBT,  eonf,       ment  of  the  contents,  and  against  the  drawer  and  other  indorsers 

conjunctly  and  severally  for  recourse,  and  against  all  concerned  for 
interest,  damages,  and  expenses.     It  is  incompetent  to  include  pro- 

2  8. 622.  tests  of  more  than  one  bill  in  one  instrument ;  Napier  v.  Carson,  l7th 

January  1824. 

Who  may  act       The  notary  who  protests  a  bill  must  not  himself  have  an  interest 

in  it,  or  stand  in  the  position  of  creditor.  But  the  objection  of  rela- 
tionship is  not  admitted  to  annul  a  protest.     The  objection  of  interest 

6  S.  133.  is  shewn  in  the  case  of  Russell  v.  Kirk^  27th  November  1827,  where 

a  protest,  having  been  taken  by  the  acceptor  of  a  bill,  was  found  inept; 

F.  C.  and,  in  Farries  v.  Smith,  9th  Juno  1813,  the  Court  expressed  an 

opinion,  that  it  was  irregular  and  unsuitable  for  the  managing  part- 
ner of  a  bank  to  act  as  notary-public  in  protesting  bills  at  the  instance 
of  the  bank,  although  a  mere  stock-holder  would  not  be  disqualified. 
A  notary  cannot  protest  a  bill  of  which  he  is  himself  the  drawer  and 
indorscr,  for  that  is  himself  to  certify  the  fact,  which  is  to  be  the 

14  S.  332.        foundation  of  his  own  recourse ;  Leith  Banking  Co,  v.  Walker's  Trus- 

9  8.  62.  i^es,  22d  January  1836.    But,  in  the  case  of  Mackenzie  v.  Smith,  23d 

Novemberl830,  it  was  not  considered  a  fatal  objection  to  a  protest,  that 
the  notary  had  formerly  been  a  partner  of  the  drawer,  the  partner- 
ship having  actually  terminated,  although  without  sufficient  notifica- 

9  8. 31.  iion.     The  objection  of  relationship  was  repelled  in  the  case  of  Reid 

V.  GrrincUay,  19th  November  1830,  where  the  notary  making  the  pro- 
test was  the  son  of  the  creditor  in  the  bill. 
ticeTp^dwhon-  Notice  of  Dishonour. — Wlien  acceptance  or  payment  of  a  bill  or 
OUR  NECESSARY,  uoto  Is  rcfusod,  tho  holder  must  not  only  protest,  he  must  also  give 
notice  to  those  liable  in  recourse.  The  only  safe  course  is  to  notify 
the  dishonour  to  all  parties  whom  he  intends  to  hold  liable,  because 
each  party  is  entitled  to  receive  notice ;  and,  if  the  holder  content 
himself  with  giving  notice  only  to  the  party  who  indorsed  to  him,  his 
recourse  will  not  be  preserved  against  the  other  indorsers  and  the 
drawer,  if  the  previous  indorser  shall  neglect  to  give  notice.  No 
doubt,  when  the  indorsers  in  succession  give  notice  without  delay  to 
those  from  whom  they  derived  right,  that  will  be  due  negotiation, 
and  preserve  the  holder's  recourse  against  the  earlier  indorsers  and 
drawer,  although  some  time  must  necessarily  elapse  before  these 

10  8. 17.  parties  are  apprised  by  this  circuitous  method.     In  Clarkson  v.  Ball, 

17th  November  1831,  a  bill  being  dishonoured  which  had  passed 
through  the  hands  of  five  indorsers,  each  gave  notice,  and  received 
payment  from  his  own  indorser,  and  thus  the  first  indorser  did  not 
get  notice  until  the  sixth  day,  which  would  have  been  insufficient  had 
he  been  entitled  to  direct  notice  from  the  party  protesting.     The 
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Court  did  not  decide  upon  the  objection,  but  it  appears  from  the      Part  II. 

report  to  have  been  abandoned  under  the  advice  of  the  eminent    chaptebV. 

counsel  in  the  case.     But,  when  the  last  indorser,  upon  receiving 

notice,  neglects  to  notify  in  turn  to  the  other  indorsers  or  drawer,  the 

holder's  recourse  against  these  parties  is  not  preserved  by  his  own 

notice  given  to  the  last  indorser;  Elliot  v.  BeU^  14th  February  1781.  M.  1606. 

The  notice  must  be  explicit ;  it  must  specify  and  distinguish  the  bill  N<mc?BOF  di»- 

protested,  by  its  date,  sum,  and  other  particulars.     The  necessity  of  ^g^^j^^f 

this  is  obvious,  when  we  attend  to  the  purpose  of  the  notice,  which  is, 

that  the  indorser,  to  whom  it  is  given,  may  be  enabled,  and  may  be 

in  safety,  to  take  steps  for  securing  relief  against  the  party  liable  to 

him.     But  it  is  evident  that  no  one  can  hold  himself  safe  to  take  steps 

for  attaching  the  property  of  another  by  arrestment  or  other  diligence, 

unless  the  description  of  the  bill  be  so  distinct,  full,  and  particular,  as 

to  exclude  all  possibility  of  doubt  as  to  its  identity.     Accordingly,  in  , 

Johnston  v.  Hogg,  21st  July  1747,  a  letter,  intimating  that  the  writer  M.  1570. 

had  drawn  upon  the  indorser  for  «f  150,  "  for  retiring  a  bill  of  his  for 

**  that  sum,"  was  held  not  to  be  such  a  notification  of  the  dishonour 

of  the  bill  in  question,  as  to  entitle  the  pursuer  to  recourse. 

With  regard  to  the  time  within  which  notice  must  be  given,  the  Tnre  wrrHiir 
dictum  of  Mr.  Erskine,  that  the  dishonour  must  be  intimated  within  ^^^^  notice 

' .  .  ^  MUST  BE  OIVEIV. 

three  posts  at  furthest,  is  not  of  any  authority,  and  the  matter  is  now  inst  iii.  2,  33. 
regulated  by  statute.  The  Act  12  Geo.  III.  cap.  72,  declares  in  its 
41st  section,  with  regard  to  foreign  bills,  that  the  notification  of  dis- 
honour shall  be  made  within  such  time  as  is  required  by  the  usage 
and  custom  of  merchants.  Bills  drawn  in  Scotland  upon  England, 
and  vice  versd,  are,  with  regard  to  this  matter,  held  to  be  foreign  bills;* 
and  the  limit  of  time  within  which  the  dishonour  of  these  must  be 
notified  has  not  been  ascertained  by  any  decision  in  Scotland.  In 
England,  it  is  settled,  that  the  notice  must  be  dispatched  by  the  post 
of  the  day  following  the  dishonour  or  the  intelligence  of  it ;  and  this 
may  be  regarded  as  the  rule  also  in  Scotland.  The  Statute,  to  which  we 
have  referred,  fixes  the  time  for  giving  notice  of  the  dishonour  of  inland 
bills  by  the  same  clause,  which  declares  it  suflScient  to  preserve  re- 
course, if  notice  is  given  within  fourteen  days  after  the  protest  is 
taken ;  and  this  fixes  the  rule  absolutely  as  between  the  holder  and 
the  drawer.-f-     But  the  rule  has  not  been  held  by  the  Court  to  be  im- 

*  Now,  all  bills  drawn  within  the  United  Kingdom  on  any  party  within  the  United  King- 
dom are  to  be  hcM  inland  bills  ;  see  supra  note,  p.  317. 

t  Now,  by  19  &  20  Vict.  cap.  60,  g  14,  it  is  enacted,  that,  "Where  any  inland  bill  of 
"  exchange  shall  be  presented  for  acceptance  or  payment,  and  such  acceptance  or  payment 
*'  shall  be  reftised  ;  or  where  any  promissory  note  shall  be  presented  for  payment,  and  pay- 
•*  ment  shall  be  refused,  notice  of  the  dishonour  of  such  bill  or  note  by  such  refusal  to  accept 
"  (»r  pay  shall,  in  order  to  entitle  the  holder  to  have  recourse  to  any  other  party,  be  given  in 
"  the  same  manner  and  within  the  same  time  as  is  required  in  the  case  of  foreign  bills  by  the 
"  law  of  Scotland." 
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perative  as  between  the  indorsers,  and  there  are  various  decisions  in 
which  notice  has  been  sustained  as  sufficient,  although  exceeding  the 
period  of  fourteen  days,  where  no  neglect  or  undue  delay  in  the 
circumstances  was  imputable ;  Carrick  v.  Harper,  23d  May  1 790 ; 
Andrew  v.  Adam,  2d  June  1812.  But,  where  there  is  negligence,  a 
delay  of  two  or  three  days  will  subject  the  indorser  with  whom  it 
occurs;  Batchin  4r  Birkmire  v.  OrrSy  18th  December  1792.  Here 
there  was  a  delay  of  two  or  three  posts  in  consequence  of  the  indorser 
having  gone  from  home  without  leaving  power  to  open  his  letters. 
It  is  to  be  remembered,  that  the  Statute,  by  its  terms,  which  specify 
the  three  days  of  grace,  refers  to  dishonour  by  non-payment  alone ; 
and,  accordingly,  when  a  bill  is  protested  for  non-acceptance,  the 
notification  must  be  immediate*  This  rule  applies,  too,  in  cases  of 
refusal  to  accept,  where  acceptance  is  not  necessary ;  Banks  v.  Scott, 
13th  November  1818.  It  is  not  necessary  that  notice  be  given  in 
writing,  the  conveyance  of  the  fact  is  the  essential  thing,  and  that 
may  be  proved  prov;t  de  jure;  Mill  v.  SaUceld  4*  Co.,  12th  November 
1805.  In  this  case  verbal  intimation  was  found  sufficient ;  and  other 
cases  to  the  same  effect  are  noticed  in  the  report.  In  Syme  v.  Fer- 
guson, 25th  June  1813,  the  Court  was  clearly  of  opinion,  that  it  is 
not  necessary  to  intimate  the  dishonour  of  a  bill  in  writing,  and  the 
Lord  Ordinary  having  allowed  a  proof  of  intimation  by  letter,  they 
altered,  and  allowed  a  proof  generally.  If  notice  be  dispatched  by 
post,  that  exonerates  the  holder,  and  preserves  his  recourse,  although 
the  letter  is  not  received  ;  Henderson  v.  Duthie,  19th  January  1799  ; 
Stewart  y,  Wright,  13th  December  1821.  The  holder  must  be  pre- 
pared with  evidence  of  the  despatch  of  the  notice,  but  the  Court  does 
not  insist  upon  rigid  and  precise  evidence,  and  will  sustain  a  reason- 
able proof;  and,  in  the  cases  of  Galbraiih  v.  Warden,  5th  February 
1820,  and  Sandeinan  Sf  Miller  v.  Thomson,  12th  November  1831,  evi- 
dence of  the  regular  transmission  of  letters  from  the  offices  of  the 
respective  holders  was  held  sufficient  proof,  without  a  specific  deposi- 
tion as  to  the  letters  containing  the  notice,  and  although  in  the  latter 
case  there  was  not,  as  in  the  other,  a  copy  of  the  notice  retained. 
Again,  in  Stocks  y.  Aitken,  14th  November  1846,  no  copy  having  been 
preserved,  evidence  by  one  clerk  of  having  dispatched  the  notice, 
along  with  proof  by  other  clerks  of  invariable  practice  to  send  such 
notices,  was  sustained  as  sufficient.  The  notice  must  be  correctly 
addressed.  In  MiUigan  v.  Barbour,  27th  Febniary  1829,  the  notice 
was  held  insufficient,  having  been  addressed  to  "William  Milligan, 
"  Stoop" — a  village  close  to  Dumfries,  which  was  the  post  town — 
while  his  residence  was  at  "Trench,''  another  village  in  the  immediate 
vicinity  of  Dumfries.  But  a  correct  address  will  be  presumed,  if  the 
contrary  be  not  proved  ;  Robertson  v.  Gamack,  12th  December  1835. 

*  Sec  note  f,  p.  359. 
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Proof  of  dispatch  by  a  carrier  will  not  suffice,  but  the  delivery  must      Past  II. 
be  proved ;  Brown  v.  Kerr,  14th  June  1809.  Chapter  V. 

The  rules  of  negotiation,  which  we  have  considered,  are  generally  Hume,  p.  6?. 
applicable,  and  their  observance  indispensable,  in  the  ordinary  case.  Exceptions  to 
But  there  are  a  few  exceptions  arising  from  the  nature  of  the  par-  ^J^Zjmi^ 
ticular  instrument,  or  of  the  position  and  liabilities  of  parties.  tion. 

We  have  already  seen  a  promissory  note  payable  on  demand  not 
held  liable  to  objection  on  the  ground  of  delay,  although  it  was  not 
presented  for  payment  during  several  months ;  and  there  is  a  case 
reported  by  Baron  Hume,  Jamieson  v.  Jamiesan,  12th  February  p.  69. 
1812,  in  which  the  holder  of  a  promissory  note  payable  one  day  after 
date  was  not  held  bound  for  due  negotiation,  but  entitled  to  sue  the 
indorser  as  well  as  the  granter,  two  years  after  the  date  of  payment, 
there  having  been  no  protest  or  notice. 

In  regard  to  bills,  the  rules  of  strict  negotiation  are  not  held  to  Strict  neoo- 
apply  to  indorsees  who  acquire  right  to  them  after  the  date  of  pay-  ^^J^^JI^^ 
ment.     In  such  cases  it  is  the  duty  of  the  indorsee  to  lose  no  time  in  where  bill 
demanding  payment ;  but,  though  he  do  not  protest,  his  recourse  will  ^^^jIJ^^due 
not  be  lost,  provided  he  give  notice  of  the  failure  to  pay  within  a 
reasonable  time;  Young  v.  Forbes^   29th  June  1749.     Mr.  Erskine  M.  1680. 
holds,  that  an  indorsee,  who  receives  a  bill  as  security  for  a  debt,  is 
not  bound  duly  to  negotiate,  and  a  decision  to  that  effect  was  pro- 
nounced by  the  Court  in  Murray  v.  Grosset,  16th  February  1762  ;  M.  1692. 
but  the  decision  was  reversed  by  the  House  of  Lords,  who  also  re- 
versed a  similar  judgment  in  Reid  and  Go.  v.  Goats,  21st  February  m.  i620. 
1 794. 

Notice  of  dishonour  is  not  requisite  to  preserve  recourse  against  a  Nor  in  acoom- 
party,  although  he  be  the  drawer  or  indorser,  if  the  bill  was  granted  ^1^.^'^" 
for  his  accommodation,  in  which  case  he  is  the  proper  debtor,  and  lies 
under  the  same  obligation  to  provide  for  the   bill  as  the  acceptor 
does ;  Goldsniid  and  Moxon  v.  Macneil,  Stewart,  and  Go,,  26th  May  F.  C. 
1814.     In  this  case  the  proof  that  the  bill  was  for  the  drawer's 
accommodation  failed ;  but  it  is  clearly  stated  in  the  opinion  of  the 
Court,  that  an  indorsee  is  relieved  from  the  obligation  to  notify  dis- 
honour, by  proving  that  the  bill  was  for  the  accommodation  of  the 
drawer.     Upon  the  same  principle,  co-obligants  in  a  bill  liable  in 
relief  to  each  other  are  not  entitled  to  insist  for  due  negotiation  M.  voce "  Bill/' 
inter  se  ;  Jarron  v.  Smith  and  Go,,  1 7th  June  1803.  ^PP*'  ^°-  ^^• 

The  question,  who  is  the  proper  debtor,  will  generally  solve  the  Rule  for  de- 
question  of  liability,  or  right  to  notice,  and  the  drawer  and  indorser  iRE^ENi^TLMT^ 
are  to  be  held  entitled  to  notice,  whenever  the  bill  has  not  been  for  to  notice. 
their  benefit.     In  Orr  v.  Tumbull,  19th  June  1792,  a  party,  who  had  ^""»«'  P-  36- 
indorsed  a  bill  to  accommodate  the  drawer,  was  held  entitled  to 
notice  of  dishonour,  and  liberated  by  the  want  of  notice.     In  Alex-  g  g.  150. 
ander  v.  Scott,  28th  November  1827,  parties  bound  by  a  guarantee 
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Part  II.     for  the  amouDt  of  bills  were  found  not  liable  for  such  of  the  bills  as 

Chapter  V.    had  not  been  duly  negotiated.     But  the  guarantor  himself  is  not 

1 D.  827.  entitled  to  notice  of  dishonour ;   Watt  v.  The  NcUional  Bank,  28th 

May  1839. 

WiiviHa  OF         When  the  absence  of  notice  is  occasioned  by  delay  granted  at  the 

HOTicB.  request,  or  with  the  concurrence,  of  a  drawer  or  indorser,  he  is  not 

entitled  to  plead  the  want  of  notice.     So,  where  the  indorsee  with 

consent  of  the  indorser  entered  into  a  composition-settlement  with 

the  grantor  of  a  promissory  note,  the  necessity  of  negotiation  was 

2  8. 782.  held  to  have  been  thereby  waived  ;    Watson  v.  Livingstone,    1 0th 

March  1824 ;  and  the  plea  was  held  barred  also  in  the  case  of  a  bill, 

which  the  drawer  induced  the  holder  to  delay  in  presenting  when  due, 

14  8.  999.        and  the  drawer  was  found  liable ;  Cairns* s  Trustees  v.  Brown,  23d  June 

1836.     Nor  is  a  party  entitled  to  notice,  when  he  shows  by  his  cor- 
respondence or  otherwise,  that  he  is  aware  of  the  fact  of  dishonour, 
notice  being  requisite,  not  as  a  solemnity  to  be  observed  invariably, 
but  only  for  information.     So,  where  the  payee  of  the  promissory 
note  informed  the  holder  before  the  date  of  payment,  that  the 
grantor  was  bankrupt,  and  requested  him  to-  raise  diligence,  there 
Hume,  p.  34.     was  held  to  be  no  necessity  for  notice  of  dishonour ;  Davidson  v. 
Nbootiation,    CamphelVs  Creditors,  26th  February  1791.     Again,  when  the  party 
nTs^No  pukdT*'  drawn  upon  has  no  funds  of  the  drawer,  the  holder  will  not  lose  his 
OFTHEDRAWER.  rocourso,  although  he  do  no  diligence,  for  in  this  case  the  drawer 

suffers  no  damage  by  the  want  of  negotiation.     This  doctrine  is  stated 
M.  1569.  in  the  case  of  Littlejohn,  already  referred  to.     See  also  Macadam  v. 

M.  1613.  Macwilliam',  14th  June  1787,  and  Hill  y.  Memies  and  Anderson's 

Ap^^No.  is!   ^^^^^^^^y  5fcli  June  1805.     But  the  rule  is  otherwise,  if  the  bill  was 
not  for  the  drawer's  accommodation,  but  for  that  of  the  indorsee ; 
8  S.  121.  Hendei'son  v.  Ker  and  Johnston,  24th  November  1829,  in  which  case 

it  is  evident,  that  the  drawer  has  an  interest  to  receive  notice,  in 
order  to  operate  his  relief  against  the  party  ultimately  liable.  But, 
if  the  want  of  funds  is  caused  by  the  acceptor's  bankruptcy,  that  does 
not  remove  the  necessity  of  strict  negotiation,  and  the  holder  will  lose 
M.  1674.  recourse  if  he  neglect  it ;  Langley  v.  Hogg,  l7th  June  1748  ;  Calder 

F.  c.  V.  LyaU,  22d  December  1808.     If  the  drawer  have  become  bankrupt, 

notice  of  dishonour  ought,  notwithstanding,  to  be  made  to  himself  or 
his  trustee,  if  one  has  been  appointed,  in  order  to  preserve  recourse 
upon  his  estate. 

By  the  statute  6th  and  7th  Will.  IV.  cap.  68,  it  is  enacted,  that  it 
shall  not  be  necessary  to  present  bills  accepted  supra  protest  for 
honour,  or  which  have  a  reference  marked  upon  them  in  case  of  need, 
to  the  acceptors  for  honour,  or  the  referees,  until  the  day  after  they 
become  due ;  and,  if  such  acceptors  or  referees  do  not  reside  where 
the  bill  is  payable,  it  is  sufficient  to  dispatch  it  for  presentment  for 
payment  by  the  post  of  the  day  after  the  day  of  payment. 
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Execution  upon  bills  and  notes, — Bills  of  exchange  and  promissory      Pabt  II. 
notes  are   distinguished  from  all  other  writings  by  the  privileges    Chapter  V. 
which  they  enjoy  for  enforcing  payment.     We  have  seen,  that,  in  « 

__  ,,  ..-  »  t  t  vyHARGE  OF  SIX 

deeds  containing  a  consent  to  registration  for  execution,  the  charge  days. 
against  the  debtor  must  be  upon  fifteen  days,  unless  a  charge  of  six 
days  be  expressly  consented  to.  And  this  charge  of  six  days  is  the 
highest  privilege  of  execution  which,  according  to  practice,  formal 
deeds  can  enjoy  even  by  the  consent  of  parties.  Now,  bills  of  ex- 
change and  promissory  notes,  although  they  contain  no  registration 
clause,  and  no  expressed  consent  to  any  execution  whatever,  are, 
notwithstanding,  invested  with  this  highest  privilege  of  having  their 
execution  enforced  upon  a  charge  of  six  days.  This  was  first  con-  Pbivileob  of 
ferred  upon  foreign  bills  by  the  Act  1681,  cap.  20,  which  Proceeds  ^"^JJ^^^^^^J^ 
upon  the  preamble,  "  how  necessary  it  is  for  the  flourishing  of  trade,  redonforbioh 
"  that  bills  or  letters  of  exchange  be  duly  paid,  and  have  ready  "'^  "^  ^^^' 
"  execution."  It  ordains,  that,  when  a  foreign  bill  either  to  or  from 
this  realm,  is  protested  for  non-acceptance  or  non-payment,  the  pro- 
test, having  the  bill  of  exchange  prefixed,  shall  be  registrable  within 
six  months  after  the  date  of  the  bill  in  case  of  non-acceptance,  and 
after  the  falling  due  thereof,  in  case  of  non-payment,  in  the  books  of 
Council  and  Session,  at  the  instance  of  the  payee  or  his  order  against 
the  drawer  or  indorser,  where  for  non-acceptance,  and  against  the  ac- 
ceptor where  for  non-payment,  to  the  effect  it  may  have  the  authority 
of  the  Judges  interponed,  that  letters  of  homing  upon  a  simple  charge 
of  six  days,  and  executorials  necessary,  may  pass,  in  the  same  man- 
ner as  upon  registered  bonds  or  decrees  of  registration  proceeding 
upon  consent  of  parties.  But  it  is  provided,  that,  if  the  protests  be 
not  registered  within  six  months,  they  shall  not  have  summary  exe- 
cution, but  be  only  recoverable  by  ordinary  action.  The  Statute  then 
sets  forth  provisions,  to  which  we  have  already  adverted,  making 
interest  chargeable  from  the  date  of  the  bill  when  protested  in  con- 
sequence of  non-acceptance,  and  from  the  date  of  its  falling  due,  in 
case  of  non-payment ;  and  it  concludes  with  a  provision  for  the 
recovery  of  exchange,  re-exchange,  damage,  interest,  and  expenses, 
before  the  Judge-Ordinary.  This  statute  is  the  foundation  of  sum- 
mary diligence  upon  bills  and  notes ;  and  it  is  material  to  observe, 
that  it  confers  the  privilege  only  upon  foreign  bills  ;  and  that,  while 
in  case  of  non-acceptance  it  gives  recourse  against  the  drawer  or 
indorser,  the  acceptor  alone  is  made  chargeable  upon  a  registered 
protest  for  non-payment.  Under  this  statute,  it  is  competent,  where 
a  bill  has  been  protested  for  non-acceptance,  to  proceed  with  dili- 
gence  against  the  drawer  for  recourse  before  the  term  of  payment ; 
Cowan  V.  Key^  20th  June  1 795.  sumiARy  exb- 

By  the  Act  1696,  cap.  :36,  the  provisions  of  the  Act  1681,  cap.  20,  cutiomcon- 
wcre  extended  to  inland  bills,  and,  therefore,  the  benefit  of  summary  inlaup  bill» 

BY  1696,  c.  36. 
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diligence  for  non-payment  in  these  also  was  competent  only  against 
the  acceptor.  It  so  continued  until  the  year  1772,  when,  by  the  Act 
12  Geo.  III.  cap.  72,  §  42,  it  was  provided,  that  summary  execution 
should  pass  not  only  against  the  acceptors,  but  also  against  the 
drawers  and  the  whole  indorsers  jointly  and  severally,  excepting 
where  the  indorsation  is  qualified  to  be  without  recourse,  reserving 
to  the  drawers  and  indorsers  their  several  claims  of  recourse  against 
each  other.  The  statute  last  quoted  was  in  this  respect  rendered 
perpetual  by  the  23d  Geo.  III.  cap.  18,  §  55,  upon  the  ground  that 
its  provisions  had  been  of  great  advantage  to  trade  and  commerce  in 
Scotland. 

Before  the  statute  1772,  various  questions  had  arisen  touching 
the  legal  character  of  promissory  notes,  which  had  not  been  included 
in  the  Acts  1681  and  1696  pe7*  expressum,  and  were  on  that  ground 
not  held  entitled  to  the  privileges  of  execution,  as  will  be  seen  on 
reference  to  the  case  of  Greig  v.  Oreen,  25th  January  1771.  At  an 
earlier  period,  as  we  have  already  seen,  promissory  notes  were  not 
held  probative  from  want  of  the  solemnities.  Subsequently  they 
were  received  as  probative  on  the  ground  of  being  in  re  mercatorid, 
but  not  entitled  to  the  privileges  of  bills,  and  so  not  subject  to  the 
rules  of  due  negotiation ;  and,  lastly,  the  privilege  of  execution  was 
denied  to  them  until  conferred  by  statute.  This  was  done  in  1772 
by  the  12  Geo.  III.  cap.  72,  just  referred  to,  and  rendered  perpetual 
by  the  other  statute  already  cited.  By  section  36  of  the  Act  1772, 
it  is  enacted,  that  the  same  diligence  and  execution  shall  be  compe- 
tent, and  shall  proceed,  upon  promissory  notes,  whether  holograph  or 
not,  as  upon  bills  of  exchange  and  inland  bills,  and  that  promissory 
notes  shall  bear  interest,  and  pass  by  indorsation,  and  the  indorsees 
have  the  same  privileges  as  the  indorsees  of  bills.  Promissory  notes 
are  also  included  in  the  other  clauses  of  this  Act,  already  quoted, 
and  they  are  now,  therefore,  in  all  respects  in  the  same  position  with 
respect  to  enforcement  as  bills  of  exchange  and  inland  bills. 

Upon  these  regulations  it  is  to  be  remarked,  that,  as  they  arc 
statutory,  they  cannot  be  modified  or  extended  by  the  authority  of 
any  Court  It  is  incompetent,  therefore,  for  the  Court  of  Session  to 
authorize  registration  of  a  protest  after  expiration  of  the  six  months 
allowed  by  the  Act.  This  was  refused,  where  the  creditor  had  been 
prevented  from  doing  timeous  diligence  by  an  interdict  used  by 
the  debtor  ;  North  British  Bank  v.  Thorns,  18th  July  1848.  Again, 
although  the  statute  authorizes  registration  only  within  six  months 
from  the  date  of  the  bill  in  case  of  non-acceptance,  or  after  the  falling 
due  in  case  of  non-payment,  and,  although  a  bill  payable  on  demand 
is  exigible  at  its  date,  yet  it  has  been  held  that  summary  diligence 
upon  a  bill  payable  on  demand  is  competent  within  six  months 
after  a  demand  has  actually  been  made,  although  more  than  six 
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months  may  then  have  elapsed  from  the  date  of  the  bill ;  Bon  v.      Pabt  il. 
Lord  Rollo,  21st  February  1846 — a  decision  followed  in  the  case,    chj[^hV. 
already  cited,  of  M'Rostie  v.  Hallei/y  16th  November  1849.  12  D.  1310. 

Under  the  statutes  to  which  we  have  referred,  execution  upon  bills  12  D.  124. 
and  notes  was  in  all  respects  followed  out  in  the  same  manner  as  Wxbraht  to 
upon  registered  deeds  and  other  decrees  forming  the  foundation  of  taiked  in  ex- 
summary  diligence.     The  extract  of  the  registered  protest  was  a  war-  "^^^  ^'  "^^ 
rant,  like  any  other  decree,  for  obtaining  letters  of  horning,  upon 
which  arrestment  was  immediately  competent,  and  after  a  charge  of 
six  days  the  creditor  had  recourse  against  his  debtor's  moveables  by 
poinding,  and  against  his  person  by  caption.     These  forms,  as  we 
have  already  seen,  are  still  competent,  but  they  have  given  way  in 
practice  to  the  shorter  and  less  expensive  procedure  introduced  by 
the  1st  and  2d  Victoria,  cap.  114,  by  §  1  of  which  it  is  enacted,  that 
the  extract  of  the  protest  of  a  bill  or  promissory  note  recorded  in  the 
books  of  Council  and  Session  shall  contain  a  warrant  to  charge  the 
debtor  to  pay  or  perform.     As  wo  have  already  examined  the  mode 
in  which  this  statute  provides  for  the  enforcement  of  decrees,  whether 
registered  in  the  books  of  the  Supreme  Court  or  in  those  of  the 
Sheriff  Court,  it  is  unnecessary  to  recapitulate  these  particulars  here, 
since  they  are  the  same  in  all  respects  with  regard  to  bills,  as  in  the 
case  of  other  voluntary  and  judicial  obligations. 

The  Act  1772  contains  in  §  43  the  important  provision,  that  I»i>o»8ee  mat 
summary  execution  shall  be  competent  to  the  indorsee  of  a  bill,  thou^'h  p^  ' 
although  the  protest  is  not  in  his  name,  and  although  the  bill  is  not  test  mot  in  bis 
reconveyed  to  him  by  indorsation,  provided  he  produces  a  receipt  or 
a  missive  letter  from  the  protesting  indorsee ;  this  is  an  important 
privilege,  and  the  use  of  it  is  very  frequent  in  practice.  When  a  bill, 
for  instance,  is  protested  by  a  bank,  one  of  the  indorsees  liable  to  the 
bank  receives  the  bill  and  protest,  along  with  an  acknowledgment  by 
the  bank  that  he  has  made  the  payment,  and  thereupon  he  is 
entitled  to  register  the  protest,  and  obtain  an  extract  with  warrant 
for  diligence  at  his  own  instance.  This  privilege  is  available  to  the 
payee  and  indorsers  of  a  promissory  note  upon  payment  by  them  to 
the  protesting  indorsee  and  his  receipt  being  obtained  ;  Kennedy  v.  n  D.  1198. 
M^Whirter,  26th  June  1849.  The  receipt,  however,  must  in  every 
case  be  distinct,  and  so  framed  as  clearly  to  show  that  the  value  has 
been  paid  to  the  protesting  holder ;  and  diligence  was  found  null,  at 
the  instance  of  a  party  paying  to  the  bank  which  had  taken  the 
protest,  because  the  receipt  was  signed  by  a  party  with  the  word 
agent  merely  subjoined  to  his  name,  there  being  thus  no  evidence  on 
the  face  of  the  proceedings  that  the  receipt  was  truly  the  act  of  the 
bank  ;  Summers  v.  Marianski,  16th  December  1843.  1   *  ^®^* 

,  ...  ail        -IHE  EXPENSES 

It  is  only  the  principal  sum,  and  interest  due  on  it,  that  can  be  hot  rec^ybb- 
recovered  by  summary  diligence  ;  the  reason  of  which  is,  that  no  sum  J^^"^*!^"" 

GENCE. 
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Part  II.     can  be  recovered  by  diligence  unless  by  the  authority  of  a  Judge ; 
Chapter  V.    *^^  since  exchange,  damages,  and  expenses,  are  not  ascertained  at 
the  date  of  registration,  there  is  not,  and  cannot  be,  any  decree  for 
these,  a  bill  containing  no  penalty  like  a  bond     But  the  statute 
1681,  cap.  20,  expressly  reserves  the  right  to  sue  for  these  in  an 
ordinary  action.     Therefore,  when  the  principal  sum  and  interest 
are  paid  by  the   debtor  after  the  use  of  diligence,   but  not  the 
expenses,  the  creditor  must  give  up  the  bill,  since  all  that  is  claim- 
able under  it  has  been  paid.     But  he  ought  to  retain  the  extract 
protest  and  other  steps  of  diligence,  to  form  the  foundation  of  his 
claim  in  an  ordinary  action  for  the  expenses,  and,  if  need  be,  for 
damages,  &c. 
Precautions         Referring  generally  to  what  has  already  been  said  on  the  subject  of 
nvBiKQmh^  execution  or  enforcement  of  obligations,  we  shall  here  only  notice  one 
OEMCB  UPON      or  two  points,  which  require  special  attention  where  the  diligence  is 

BILLS  AND  ,       ^       I'll  X 

NOTES.  upon  bills  or  notes. 

There  is  occasion,  in  doing  diligence  upon  bills,  to  be  careful  to 
ascertain  the  identity  of  the  parties  against  whom  it  is  directed. 
With  regard  to  the  drawer  and  indorsers,  the  instrument  itself  rarely 
contains  more  than  their  mere  names,  and,  if  the  diligence  should  be 
directed  against  a  wrong  party  of  the  same  name,  serious  conse- 
quences may  ensue,  as  a  party  erroneously  charged  may  sue  for 
damages.  Care  must  be  taken  to  preserve  the  bill  or  note,  for, 
although  diligence  issues  on  the  protest,  inconvenience  and  loss  may 
result,  if  the  bill  cannot  be  produced  to  support  the  charge.  In  the 
Hume,  p.  80.     case  of  Muivy  Wood,  and  Co,,  v.  Sibbcdd  and  Harrower,  12th  May 

1820,  a  charge  was  suspended,  where  the  charger  was  unable  to  pro- 
1  S.  363.  duce  the  bill     A  different  decision  was  given  in  Tumbull  v.  M^Kie, 

26th  February  1822.     But  in  the  latter  case  the  grounds  of  the  deci- 
sion are  not  stated,  and,  as  in  the  case  of  Muir,  Wood,  and  Co,,  the 
point  appears  to  have  been  carefully  debated  and  considered,  it  will 
be  the  safe  course  in  every  view  to  act  with  the  same  care  as  if  that 
decision  formed  the  fixed  rule  on  the  subject. 
Transference       It  was  formerly  held  competent  for  an  indorser,  who  had  paid  to 
PROTEST  TO       ^^^  ^^^^  indorsee,  to  obtain  horning  at  his  own  instance  on  a  protest 
pRioRiNDORSER.  rccordcd  in  the  name  of  the  indorsee,  and  a  receipt  by  him  to  the 
Hume,  p.  76.     indorser,  the  receipt  operating  as  an  implied  assignation  ;  Scott  v. 
Stewart,  11th  June  1816.     According  to  the  principle  of  that  deci- 
sion, an  indorser,  paying  upon  a  receipt  by  a  protesting  indorsee, 
would  appear  to  acquire  right  to  the  extract,  and  to  be  entitled  now 
to  obtain  a  fiat  for  diligence  in  his  own  name  under  the  7th  section 
of  the  1  and  2  Vict.  cap.  114.    But,  looking  to  the  altered  form  of  the 
decree  under  that  enactment,  the  safer  course  would  be  to  transfer  it 
by  a  formal  assignation. 
12  D.  1016.  In  the  recent  case  of  Don  v.  Kealey,  13th  June  1850,  it  was 
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attempted  to  exempt  the  acceptor  of  a  bill  from  summary  diligence,      Part  If. 
upon  the  ground  that,  although  a  domiciled  Scotchman,  his  acceptance    Chapter  V 
had  been  given  in  England,  and  was,  therefore,  a  foreign  inland  bill.  Summary  diu- 
But  theCourt  held  summary  diligence  competent,  as  beingthe  law  of  the  ^^^^  oompb- 
country  where  the  instrument  was  to  be  enforced.    And,  in  Mackenzie  torLon  bill. 
V.  Hallf  12th  December  1854,  summary  diligence  was  found  compe-  17  d  154, 
tent  in  Scotland  upon  a  bill,  neither  drawn,  nor  accepted,  nor  pay- 
able in  Scotland  ;  and  it  was  held,  that  in  suing  on  such  a  bill  in 
Scotland  the  parties  are  subject  to  the  rules  of  Scotch  law  as  to 
limitation  of  proof,  &c.,  the  general  principle  being,  that  all  that 
relates  to  the  remedy  is  governed  by  the  lex  fori,  where  the  question 
is  raised     Questions  of  right,  however,  will  be  regulated  by  the  lex 
loci  contractus.     A  foreign  protest  of  a  bill  is  a  good  ground  for  sum- 
mary diligence  in  this  country,  if  made  according  to  the  usages  of 
the  foreign  country;  Elder  v.  Young  ^  Co.,  15th  November  1854, 17D.66; 
already  cited.  *"^'  ^  ^'- 

Prescription  of  Bills  and  Notes. — Although  bills  and  notes  do  not  Prescriptioh 
form  the  ground  of  summary  diligence,  if  protests  be  not  taken  and  Hor^f*  ^^^ 

recorded  within  six  months,  yet  they  do  not  lose  their  privileges  in        

other  respects,  until  the  period  of  prescription  has  run ;  and  they  ©.  72  §  37.  ' 

continue,  therefore,  to  pass  as  cash  by  indorsation,  as  we  have  already 

seen,  until  six  years  from  the  term  of  payment.     The  limitation  of 

six  years  was  introduced  by  the  37th  section  of  the  Act  12  Geo.  III. 

cap.  72,  which  bears,  that  no  bill  or  note  shall  be  of  force  or  effectual 

to  produce  any  diligence  or  action,  unless  such  diligence  shall  be 

raised  and  executed,  or  action  commenced,  within  the  space  of  six 

vears  from  and  after  the  terms,  at  which  the  sums  in  the  said  bills 

or  notes  became  exigible.     It  is  necessary  to  attend  to  the  precise 

words  of  the  Act,  in  considering  what  steps  are  sufficient  to  keep 

alive  a  bill  or  note,  after  the  expiration  of  six  years,  in  its  full  power, 

as  a  ground  of  diligence  or  of  action. 

The  conditions  are  with  regard  to  diligence,  that  it  shall  be  raised  SEXEinoAL 

PRRSCRIPTIOH 

and  executed,  and  with  regard  to  an  action,  that  it  shall  be  comr  how  inter-  ' 
menced,  within  six  years  from  the  day  of  payment.    Now,  as  diligence  »u^e»- 
must  be  raised  and  executed,  the  prescription  is  not  interrupted  by 
merely  taking  and   registering   a  protest;    Scott  v.   Brovm,   12th  7  8. 192. 
December  1828.     Nor  was  the  prescription  avoided  by  the  further 
step  of  raising  letters  of  horning,  for  that  is  diligence  raised  but  not 
executed ;  Armstrong  v.  Johnstone,  16th  May  1804.     And  this  gives  M.  11,140. 
the  rule  by  which  we  are  to  be  regulated  under  the  1  and  2  Vict, 
cap.  114,  for,  as  the  extract  under  that  statute  with  its  warrant  is 
precisely  equivalent  to  the  registered  protest  and  homing  under  the 
former  practice,  it  is  plain  that  the  obtaining  of  an  extract  under  the 
recent  statute  will  not  interrupt  prescription,  unless  execution  follow. 
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Pabt  II.      An  example  of  prescription  effectually  interrupted  by  diligence  exe- 
(Jhapteb  V.    cuted  will  be  found  in  Fraser  v.  Urquhart,  lltli  June  1831,  and  also 
9  8.723.  in  Henderson  v.  Stewart,  14tli  December  1830,  where  tlie  charge 

9  S.  180.  was  upon  a  Sheriff  s  precept.     And,  where  the  prescription  is  in- 

terrupted by  the  execution  of  diligence,  the  effect  of  that  interrup- 
tion is  not  confined  to  the  diligence  actually  done:     It  preserves  the 
9  8. 763.  bill  as  a  ground  of  new  diligence  or  action  after  six  years ;  Mac- 

lachlan  (M'Kirdy  8  Executor)  v.  Thomson,  16th  June  1831.      Pre- 
scription is  effectually  interrupted  by  the  production  of  the  bill  as 
the  ground  of  a  claim  in  a  judicial  competition,  as  in  a  process  of 
M.  11,127.        ranking  and  sale  ;  Douglas,  Heron,  and  Co.  v.  Richardson,  26th  No- 
16  D.  600.        vember  1 784  ;  Lindsay  v.  Earl  of  Buchan,  1 7th  February  1864  ;  or 

16  8. 177.        in  a  multiplepoinding  ;  National  Bank  v.  Hope,  5th  December  1837 ; 

and  by  producing  it  and  pleading  compensation  upon  it  in  a  sus- 

17  D.  1144.      pension  ;  Ross  v.  Robertson,  20th  July  1855.     In  the  case  of  EtUes 
11  8. 397.        V.  Robertson,    15th   February   1833,   prescription   was  held   to   be 

avoided  by  the  production  of  a  bill  in  a  trust  arrangement,  and 
the  recognition  of  it  as  a  debt  in  the  trust-deed  and  infeftment. 
This,  however,  cannot  be  regarded  as  an  interruption  of  prescription 
under  the  statute,  but  as  the  legal  effect  of  establishing  the  debt 
upon  the  trust,  and  so  rendering  it  liable  to  the  rules  of  common  law. 
This  judgment,  we  have  already  seen,  was  reversed  upon  appeal,  but 
the  reversal  was  founded  solely  upon  the  stamp-laws.  Production  in 
a  sequestration  interrupts  prescription  by  the  express  provision  of 
the  Act  2  &  3  Vict.  cap.  41,  §  26.  But  such  production  must  be  in 
strict  conformity  with  the  terms  of  the  statute,  as  is  shown  by  the 

6  8.  705.  case  of  Crawford's  Trustee  v.  Haig,  25th  May  1827,  where  interrup- 

tion was  held  not  to  have  been  effected  by  production  of  the  bill  in 
the  hands  of  the  preses  of  a  meeting,  because  the  preses  was  not  one 
of  the  persons  to  whom  production  was  directed  to  be  made  by  the 
Sequestration  Act  then  in  force.  The  preses  is  included,  along 
with  the  interim  factor,  sheriff-clerk,  and  sheriff,  in  the  statute 
2  &  3  Vict.  cap.  41;  but  the  decision  shows  the  importance  of  an  exact 
compliance  with  statutory  directions,  whatever  they  may  ba     In 

F.  C.  the  case  of  Brodie  v.  Sheddan,  20th  February  1821,  an  attempt  was 

made  to  make  a  bill  probative  after  six  years,  on  the  ground  that  the 
prescription  had  been  interrupted  by  sentence  of  outlawry  against 
the  debtor,  but  it  was  successfully  answered,  (1),  that,  although  sen- 
tence of  outlawry  had  suspended  the  power  of  enforcing  the  party's 
civil  rights,  it  had  not  extinguished  them,  and  that,  having  obtained 
letters  of  relaxation,  he  was  now  entitled  to  state  the  plea ;  and,  (2), 
that  the  statute  was  imperative.  The  Court  assoilzied  the  defender. 
Application  for  a  warrant  against  the  debtor  in  a  bill  as  in  medita- 

1  ID. 370.        tione  fugce  does  not  interrupt  prescription;  Boag  v.  Fisher,  I7th 
January  1849. 
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The  sexennial  prescription  is  calculated  by  reckoning  from  the      Past  II. 
last  day  of  grace,  in  bills  payable  at  a  fixed  date,  or  at  a  certain  time   chapteb  V 
after  date  or  sight.     This  was  settled  in  Douglas,  Heron,  and  Co,  v.  Date  fbom 
Grant's  Trustees,  19th  November  1793,  which,  as  regards  that  find- ^h*oh  pre- 

BCRIPnOM  IS 

ing,  was  affirmed  on  appeal     But,  when   the  bill  is  payable  on  calculated. 
demand,  the  prescription  runs  from  its  date,  even  though  no  demand  ^-  ^602. 
have  been  made;   Stephenson  v.  Stephenson's  Trustees,  16th  June M.ooee" Bill 
1807.     In  this  case  the  Judges  were  divided,  some  of  them  consider-  A°^f  ^S? "m' ' 
ing,  that  there  was  no  term  from  which  prescription  could  run,  until 
a  demand  was  made,  and  the  time  thereby  fixed  at  which  the  sum 
was  exigible.     But  the  decision  was  by  the  greater  number  con- 
sidered agreeable  to  the  general  scope  of  the  statute,  which  is  to 
prevent  the  use  of  bills  and  notes  as  permanent  securities. 

But,  although  bills  and  notes  are  thus  rendered  useless,  after  six  Eppect  op  the 
years,  as  grounds  of  diligence  or  action,  the  debt  which  they  con-  presoutooii. 
tained  is  not  extinguished  by  the  sexennial  prescription,  the  only 
efiect  of  the  prescription  being,  that  the  bill  or  note  ceases  to  be  evi- 
dence of  the  debt,  which  may  still,  notwithstanding,  be  proved  by 
the  writ  or  oath  of  the  debtor.  This  is  expressly  provided  by  §  39 
of  the  Act  1772,  which  declares  it  lawful  and  competent  at  any 
time  after  the  six  years  to  prove  the  debts  contained  in  bills  and 
notes,  and  that  the  same  are  resting  and  owing,  by  the  oaths  or  writs 
of  the  debtors.  In  order  to  obtain  decree  for  the  sum  contained  in 
a  prescribed  bill,  there  are  thus  two  things  to  be  proved  : — (1.)  You 
are  to  prove  the  debt — that  is,  that  it  existed.  This  is  called  the 
constitution  of  the  debt.  (2.)  You  are  to  prove,  that  it  is  resting- 
owing.  And  every  means  of  proving  these  is  excluded  excepting 
the  oath  or  the  writing  of  the  debtor.  Now,  when  the  Statute  came 
to  be  applied,  considerable  difficulty  and  great  difiercnce  of  opinion 
were  found  with  respect  to  such  debts  as  had  been  constituted  solely 
by  the  bill  or  note — where,  for  instance,  the  acceptor  had  signed  for 
the  accommodation  of  another.  Here,  it  was  contended,  the  debt 
exists  only  by  virtue  of  the  bill,  and,  as  by  the  statute  the  bill  is 
annihilated,  the  debt  necessarily  ceases  to  exist  also.  To  this  it  was 
answered,  that  the  bill  has,  no  doubt,  ceased  to  exist  as  a  document 
of  debt,  but  it  may  be  referred  to  in  explanation  of  the  question, — 
"  Did  you  engage  to  pay  the  debt  contained  in  this  bill  V  The  un- 
deitaking  to  pay  the  debt  is  in  itself  an  obligation  irrespectively  of 
the  bill,  and,  if  that  obligation  be  proved  by  the  party's  oath,  that  is 
proof  in  terms  of  the  Act  independently  of  the  bill,  which  is  thus 
used  only  circumstantially,  in  order  to  get  at  the  obligation,  and  not 
as  in  itself  evidence  of  it  The  latter  view  was  sustained ;  and  it  is 
now  to  be  held  as  settled,  that,  where  a  bill  has  been  accepted  for  the 
drawer's  accommodation,  the  holder  may  after  prescription  prove  the 
debt  by  the  acceptor's  oath  ;  Laidiaw  v.  Hamilton,  Slst  May  1826. 4  S.  e36. 
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Another  principle  established  by  a  course  of  decisions  is,  that,  when 
the  debtor  upon  a  reference  to  his  oath  admits  the  constitution  of 
the  debt,  it  is  not  sufficient  that  he  declare  himself  ignorant  whether 
it  has  been  paid  or  not,  and  it  will  be  held  to  be  resting  owing,  unless 
the  debtor  depone  to  its  extinction  by  payment  or  otherwise ;  Christie 
V.  Henderson^  19th  June  1833.  This  case  was  settled  by  the  judg- 
ment of  the  whole  Court,  and  this  general  principle  in  reference  to 
such  cases  appears  to  be  established  by  it,  viz.,  that  the  lapse  of  six 
years  does  not  annihilate  the  bill,  but  reverses  the  presumptions  which 
previously  subsisted  with  respect  to  its  payment.  Before  the  six 
years  have  expired,  a  bill  in  the  hands  of  the  creditor  is  presumed 
to  be  unpaid.  After  the  six  years,  on  the  contrary,  it  is  presumed 
to  be  paid,  and  the  latter  presumption  can  only  be  taken  off  by  the 
debtor's  writ  or  oath.  But,  in  using  that  limited  mode  of  proof,  the 
bill  itself  may  be  referred  to  as  an  adminicle.  When  the  constitution 
of  the  debt  is  admitted  upon  a  reference  to  oath,  it  will  not  suffice 
to  exonerate  the  party  to  depone  generally  that  the  debt  has  been 
paid,  if,  with  respect  to  the  circumstances  of  the  payment,  he  does  not 
satisfy  the  Court  that  he  has  adequate  grounds  to  aver  payment ; 
Paul  V.  Allison,  10th  March  1841 ;  see  Stewart  v.  Robertson,  13th 
November  1852.  When  the  debtor  is  dead,  and  his  representative 
upon  a  reference  to  his  oath  depones,  that  he  is  ignorant  in  regard 
to  the  constitution  and  subsistence  of  the  debt,  prescription  will 
operate,  because  such  a  deposition  affords  no  proof  in  terms  of  the 
statute  ;  Stirling  v.  Henderson,  11th  March  1817  ;  Houston  v.  Yuili, 
19th  May  1825. 

With  regard  to  the  writing  of  a  debtor  which  will  suffice  to  take 
off  the  effect  of  prescription,  there  have  been  numerous  questions, 
and,  in  some  respects,  much  diversity  of  opinion ;  but  the  following 
rules  appear  now  to  be  fixed : — 

It  must  be  the  writing  of  the  party  himself ;  the  creditor's  writing, 
unless  in  very  special  circumstances,  will  not  suffice.  Nor,  as  a 
general  rule,  will  the  writing  of  the  debtor's  factor  suffice.  But  any 
writing  of  the  debtor  acknowledging  the  debt,  or  clearly  implying 
its  subsistence,  as  a  marking  by  him  of  a  partial  payment,  or  of  a 
payment  of  interest,  is  sufficient,  provided  such  writing  be  after  the 
expiration  of  the  six  years.  These  rules  are  all  exemplified  in  the 
case  of  Fergusson  v.  Bethune,  7th  March  1811.  In  Lindsays  v. 
Moffats,  19th  May  1797,  the  acceptor's  writing,  dated  upon  the  last 
day  of  the  six  years,  was  held  to  prove  the  debt ;  but  that  is  a  special 
and  extreme  case.  In  Wood  v.  Howden,  7th  February  1843,  a  letter 
from  the  creditor,  acknowledging  payment  of  interest  after  the  years 
of  prescription,  having  been  preserved  by  the  debtor  in  his  reposi- 
tories as  evidence  with  respect  to  the  debt,  that  was  held  to  be 
writ  of  the  debtor  effectual  to  elide  prescription.     The  admission 
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must  be  clear  by  expression  or  necessary  implication.    It  will  not      Pabt  IL 
avail  that  there  was  a  correspondence,  if  it  contain  no  explicit  ad-   n  y 

mission  of  the  debt ;  Ewing  v.  Cumine,  12th  November  1835.     But  14  s.  1. 
an  offer  by  the  debtor  to  pay  a  composition  implies  an  admission  of  Requiwtbs  of 
the  debt ;  Mackenzie  v.  Noble,  15th  February  1827.     And,  although,  ^^*'"  ^*"» 
as  a  general  rule,  the  writing  must  be  the  debtor's  own,  yet  writing  5  g^  3^7 
made  by  his  direction  or  authority  is,  in  some  circumstances,  held  to 
be  his  own  in  the  eye  of  the  law,  as  in  the  case  of  an  admission  made 
by  trustees  through  their  factor ;  Campbell  v.  BaUantyne,  21st  June  1  D.  106I. 
1839.     ThQ  insertion  of  the  debt  by  the  acceptor  in  states  of  his 
affairs,  prepared  with  reference  to  a  trust  conveyance  for  behoof  of  his 
creditors,  was  sustained  as  evidence  scripto,  sufficient  to  bar  prescrip- 
tion, in  Watson  y.  Hunter  &  Co,,  18th  February  1841.     Wlien  the  3D.  683. 
debtor  admits  in  writing  the  constitution  of  the  debt,  but  alleges 
that  it  has  been  extinguished  by  compensation,  that  is  sufficient  to 
bar  prescription,  and  the  compensation  must  be  proved  ;  Macdondld  12  8. 533. 
V.  Crawford,  7th  March  1834.     Although  proof  by  the  debtor's  writing 
contemporaneous  with  the  period  of  prescription  is  not  admitted  as 
evidence  of  the  constitution  of  the  debt,  that  rule  does  not  apply  to 
writing  coeval  with,  or  antecedent  to,  the  date  of  the  instrument. 
In  the  case  of  Campbell  v.  CampbeWs  Trustees,  19th  May  1797,  a  M.  1648. 
docqueted  account  of  the  same  date  as  the   bill  was  sustained  aa 
evidence  of  the  debt,  after  the  bill  had  prescribed ;  and,  in  Sinclair  v.  2  S.  600. 
Sinclair,  19th  December  1823,  a  debt  constituted  by  a  clause  of  war- 
randice in  a  disposition  of  lauds,  and  for  which  a  bill  was  afterwards 
granted,  was  held  not  to  be  subject  to  the  prescription  of  the  bilL 
The  principle  of  these  decisions  is,  that,  when  the  debt  is  founded 
upon  a  document  separate  from  the  bill,  that  document  is  to  be  looked 
to  in  determining  its  legal  character,  and  as  the  debt,  therefore,  does 
not  rest  upon  the  bill  alone,  the  presumption  of  payment  established 
by  statute  does  not  take  place,  because  the  debt  has  a  foundation  not 
liable  to  that  presumption. 

In  the  earlier  cases  the  effect  of  proof  by  the  debtor's  oath  or  Efpbct  of  pre- 
writmg  was  viewed  as  the  reanng  up  of  the  bill  for  a  second  course  obviated  by 
of  six  years.     But  that  view  arose  from  an  erroneous  conception  of  ^"""^  ^*  ^^'''"• 
the  effect  of  the  proof,  which  goes  to  establish  not  the  bill  but  the 
debt.     It  is  the  debt  which  is  exempted  from  participating  in  the 
effect  of  prescription  upon  the  bill,  and,  as  the  debt,  thus  reconsti- 
tuted, stands  upon  its  own  footing,  it  is  not  subject  to  the  sexennial 
limitation,  but  to  the  ordinary  prescription.   This  principle  was  clearly 
stated  by  Lord  Pitmilly  in  M'Indoe  v.  Frame,  18th  November  1824;  3  8. 295. 
and  his  Lordship  there  points  out  two  important  consequences  result- 
ing from  the  principle,  viz.  (1.)  If  an  action  be  raised,  or  diligence 
executed,  against  any  one  co-obligant  before  the  lapse  of  six  years, 
the  bill  will  be  sustained  both  against  him  and  against  all  the  others 
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Part  II.      for  forty  years  ;  and  this  was  decided  in  Oordon  v.  Bogle,  23d  June 
Chapter  V.    ^  ^^^-     ^'^®  samc  has  again  been  held,  to  the  eflfect  of  depriving  the 

M.  7632.  •  drawer  of  the  benefit  of  the  limitation,  where  it  was  alleged  he  was 
truly  the  ultimate  debtor  in  a  bill,  upon  which  decree  against  the  ac- 
ceptor had  been  obtained  within  six  years;  Roy  v.  CampheU,  14th  June 

12  D.  1028.  1850.  (2.)  If  the  six  years  are  permitted  to  elapse  without  action  or 
diligence,  then  the  writ  or  oath  of  each  debtor  can  only  affect  himself, 
and  will  not  subject  any  other  co-obligant     This  has  also  been  de- 

2  R  174.  cided  in  various  cases  ;  see  tliat  of  M'Neil  v.  Blair ^  31st  January 

1823,  and  the  authorities  there  cited. 

As  the  execution  upon  bills  and  notes  is  a  statutory  privilege,  it 
ceases  to  be  competent  after  the  expiration  of  six  years,  even  against 
a  party  admitting  his  liability  for  the  debt.     It  was  so  found  in  a 

M.  11,140.        case  already  referred  to  ;  Armstrong  v.  Johnstone,  16th  May  1804. 

By  the  40th  section  of  the  Act  1772,  to  which  we  have  so  repeat- 
edly referred,  it  is  declared,  that  the  years  of  the  minority  of  creditors 
in  notes  and  bills  shall  not  be  computed  in  the  six  years.  But  the 
benefit  of  this  provision  is  restricted  to  the  case  in  which  the  minor 
is  himself  nominatim  the  creditor  in  the  instrument,  and  it  is  not 
enough  that  the  party  beneficially  interested  was  a  minor,  if  the  bill 

2  S.  174.  or  note  was  payable  not  to  himself  but  to  his  trustee ;  M'NeU  v. 

Blair,  already  cited. 


Bank  Drafts, — ^We  have  already,  in  commenting  upon  the  Stamp 

Acts,  adverted  to  their  requirements  in  regard  to  bank  drafts.    These, 

^upra,  p.  86.     we  have  seen,  in  order  to  entitle  them  to  exemption  from  stamp-duty, 

9  Geo.  IV.       must  be  payable  to  the  bearer  on  demand,  and  must  be  drawn  upon 

c.  49,  §  15.       ^  banker,  or  person  acting  as  a  banker,  within  fifteen  miles  of  the 

place  wliere  the  drafts  iare  issued,  which  place  must  be  specified  in  the 
draft.     The  draft  must  bear  date  on  or  before  the  day  it  is  issued, 
and  it  must  not  direct  payment  to  be  made  by  bills  or  promissory 
'» Geo.  in.      notes.     These  requirements  are  enforced  by  Yery  stringent  penalties. 
'       '      For  making  and  issuing  a  draft  post-dated,  or  not  truly  specifying  the 
place  wliere  it  is  issued,  or  which  does  not  in  every  respect  fall  within 
the  exemption,  unless  the  same  be  stamped  as  a  bill,  the  party  issuing 
is  to  forfeit  ^100,  the  party  receiving  it  in  payment  or  security,  £20, 
and  the  banker  paying  such  draft  in  the  knowledge  that  it  is  post- 
dated, or  the  place  not  truly  specified,  or  in  any  other  respect  discon- 
form  to  the  terms  of  exemption,  is  to  forfeit  <£^100,  and  to  have  no 
claim  against  the  party  for  the  money  paid.     Orders  for  a  sum  less 
than  twenty  shillings  are  void  in  England  by  statute  which  does  not 
Rkqcisites  op  extend  to  Scotland.     It  has  been  held,  that  orders  by  a  party  to  debit 
.NK  DRAFT,  jjjg  accouut  with  a  certain  sum,  without  mentioning  the  bearer  or  any 
payee,  are  drafts  payable  to  the  bearer,  and  entitled  to  the  benefit  of 
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the  exemption  ;  Swan  v.  Bank  of  Scotland,  8tli  December  1841.     In      Pam  II. 
the  same  case  it  was  decided,  that  such  orders  did  not  lose  the  benefit    chapter  V 
of  the  exemption,  although  bearing  at  the  bottom,  apart  from  the  4  D.  210. 
signature  and  address,  a  memorandum  in  the  drawer's  writing,  such 
as,  "per  James  Martin  ;"  but  that  such  a  memorandum,  if  inserted 
in  the  body  as  a  continuous  part  of  the  order,  must  be  held  as  making 
it  payable  only  to  the  individual  named,  and,  therefore,  liable  to  duty 
as  a  bill. 

The  bank  draft  is  distinct  from  the  draft  or  order,  which,  by  16  5^ 
1 7  Vict.  cap.  59,  is  liable  to  the  one  penny  duty.  The  latter  is  ar 
instrument  entitling  the  person  to  whom  it  is  sent  to  have  credii 
with,  or  to  draw  or  receive  from,  the  party  addressed.  The  instrument 
enjoying  exemption  is  the  draft  or  order  upon  a  banker  for  payment 
of  money  to  the  bearer  on  demand. 

By§  7ofl7&  18  Vict.  cap.  83,  unstamped  drafts,  as  we  have  al-  Supra,  p.  87. 
ready  seen,  may  not  be  circulated  beyond  fifteen  miles  of  the  place 
where  they  are  made  payable,  under  a  penalty  ;  but,  if  such  drafts 
have  been  lawfully  issued,  they  may,  by  aflSxing  a  stamp,  be  made 
negotiable  beyond  the  fifteen  miles. 

Bank  drafts  are  transferable  by  delivery  and  by  indorsation,  and 
tlie  drawer  cannot,  in  a  question  with  the  indorsee,  plead  compensa- 
tion by  a  debt  of  the  payee  ;  M'Oilchrist  v.  Arthur,  1 7th  January  M.  877. 
1 794.  They  are  payable  on  demand,  and,  if  the  banker  has  funds  of 
the  drawer,  or  funds  upon  which  tlie  drawer  is  entitled  to  operate,  as 
in  the  case  of  a  cash-credit,  then  the  banker  is  bound  to  pay  imme- 
diately, allowing  a  reasonable  time  to  himself  or  his  clerks  to  ascer- 
tain the  state  of  the  party's  account.  But  the  draft  must  be  pre- 
sented at  a  reasonable  hour,  which,  in  the  case  of  a  bank,  will  be  within 
the  usual  hours  of  business.  The  question  does  not  appear  to  have  When  must 
occurred  in  Scotland,  within  what  time  the  party  receiving  a  draft  ^^^^J^  **""' 
must  present  it,  in  order  to  exempt  himself  from  the  risk  of  failure 
of  the  bank  or  other  party  drawn  upon.  The  rule  adopted  in  England 
is,  that  it  be  not  later  than  the  day  following  that  on  which  he  re- 
ceives the  draft,  provided  he  has  the  means  of  doing  so ;  and  this  rule 
would  probably  be  adopted  in  Scotland,  if  the  question  should  occur. 
A  draft  may  be  kept  in  circulation  through  successive  indorsers,  but 
the  responsibility  of  the  drawer,  in  event  of  the  bank's  failure,  will 
not  thereby  be  enlarged,  and  the  responsibility  of  each  successive 
transferee  with  regard  to  the  presentment,  will  bo  the  same  as  that 
of  the  payee  to  the  drawer. 

It  is  a  question  still  undetermined,  whether,  in  case  of  non-pay- Whether  bank 
ment,  a  bank  draft  is  capable  of  being  protested,  or  of  summary  dili-  J^p^p^^^KsT^^'JIl'^ 
gencc.      In  the  case  of  M'GUchrist,  last  referred  to,  a  protest  was  diuokkcf. 
taken,  and  a  charge  of  horning  given,  but  the  Court  avoided  the  de- 
termination of  this  point  by  turning  the  charge  into  a  libel  and  giving 
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Faot  n.      decree.    The  prevailing  opinion  is^  that  a  bank  draft  is  not  capable 
CuArm  V    ^^  protest  or  diligence  ;  but  it  may  be  sued  on  in  an  ordinary  action 
against  the  drawer  and  indorsers,  and  also  against  the  bank,  if  it  pos- 
sessed  funds  belonging  to  the  drawer  at  the  time  of  presentment 
What  tigil-        If  the  sum  in  a  bank  cheque  be  dexterously  altered  to  a  larger 
MWT  u^T      amount,  but  without  fault  imputable  to  the  drawer,  the  bank,  although 
BANKS  IN  PAT-  it  pays  the  increased  amount,  will  have  no  further  claim  against  him 
no  DSAFTB.      ^Y^^^  £^^  ^j^^  g^^  £^j,  ^j^j^jj  j^g  truly  drew.*    The  bank  must,  as  a  ge- 
neral rule,  exercise  ordinary  vigilance,  diligentia  media,  sufficient  to 
detect  frauds  obvious  to  ordinary  attention.     In  England,  a  party 
having  written  a  draft  and  then  torn  it,  and  the  pieces  being  found 
and  pasted  together  by  a  stranger,  the  bank  paid  it,  but  the  maker 
was  found  not  liabla 

A  bank  draft  which  has  been  paid  is  not  evidence  of  payment  to 
the  creditor,  although  he  be  named  in  it,  unless  it  bear  his  indorsa- 
tion. This  necessarily  follows  from  its  being  payable  to  the  bearer, 
who  may  not  have  obtained  it  from  or  through  the  creditor.  It  is 
prudent,  therefore,  when  a  draft  may  be  useful  as  evidence,  to  make 
the  creditor  indorse  it 

In  England,  a  donation  mortis  causd  cannot  be  constituted  by  a 
Supra,  p.  343.  bank  draft.     We  have  already  seen,  that  a  donation  so  made,  and 

paid  by  the  bank  after  the  grantor's  death,  has  been  sustained  in 
Scotland. 

We  have  now  examined  the  subject  of  bills  of  exchange  and  pro- 
missory notes  as  fully  as  our  limits  will  permit  For  more  particular 
information,  reference  must  be  made  to  the  treatises  upon  the  sub- 
ject, and  especially  to  the  careful  and  accurate  work  of  Mr.  Thomson. 
Enough  has  been  said  to  develop  the  principles  by  which  bills  and 
notes  are  regulated  in  their  form,  negotiation,  and  enforcement.  In 
descending  to  minute  details,  some  degree  of  difficulty  and  occasional 
perplexity  is  unavoidable,  but  the  grand  principles  are  sufficiently 
obvious  and  easy  of  apprehension,  and  a  reference  to  these  will  for 
the  most  part  afford  a  clue  to  the  solution  of  difficulties.  We  are  to 
remember,  that  the  system  derives  its  origin  from  the  common  wants 
of  men,  and  their  common  sense  of  the  necessity  of  a  simple  and  in- 
telligible, but  at  the  same  time  effectual,  method  of  contracting  be- 
tween individuals  of  different  nations.  The  first  element  is  entire 
mutual  confidence,  which  is  secured  by  a  common  perception  of  its 
necessity,  and  the  discredit  which  a  breach  of  it  entails.  The  next 
requisite  was  the  simplest  possible  form  of  a  perfect  obligation.  This 
is  furnished  by  signature  and  acceptance — a  plenary  liability  instan- 

*  It  is  the  law  both  of  England  and  Scotland,  that  payment  upon  a  forged  cheque  is  not 
any  payment  at  all  as  between  the  party  paying  and  the  party  whose  name  is  forged ;  Orr 
d  BaHfcr  v.  Union  J^ank  of  Scotland^  7  th  Augnst  1854  (House  of  Lonls.) 
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taneously  following  mere  subscription,  unqualified  by  any  reservation  Part  U. 
not  expressed.  Then  came  the  need  of  circulation,  supplied  by  a  Chaftbb  V. 
mode  of  transference  equally  rapid  and  effectual — mere  delivery  in 
some  cases,  indorsation  generally,  the  latter  accumulating  the  security 
of  a  fresh  obligation  in  solidum  with  every  new  name.  The  advantage 
of  prompt  enforcement  is  secured  by  the  statutory  provision,  that 
every  signature  and  indorsation  implies  a  consent  to  a  judicial  decree 
for  execution  immediately  on  failure  of  payment.  Then  the  preser- 
vation of  the  just  rights  of  every  party  is  provided  for  by  protest  and 
notice,  which  give  the  holder  immediate  recovery,  and  those  liable  to 
him,  but  not  ultimately  liable,  instant  means  of  securing  their  relief 
Tlie  risk  of  fraud  is  averted  by  the  rigid  demand  of  integrity  in  the 
instrument ;  and  the  hazard  of  undue  delay  on  the  part  of  the  credi- 
tor, by  the  statutory  prescription.  When  we  consider  the  magnitude 
of  the  transactions  which  take  place  in  bills  and  notes  every  day,  and 
the  large  amount  of  property  constantly  dependent  upon  the  security 
which  they  afibrd,  it  is  impossible  not  to  admire  a  system  which,  by 
methods  of  such  remarkable  simplicity,  accomplishes  objects  so  im- 
portant in  their  nature  and  vast  in  their  extent. 


In  England,  it  lias  been  a  common  practice  to  write  across  the  face  of  a  draft  the  Crossed 
name  of  a  banker,  the  effect  of  this  being  to  direct  the  drawees  to  pay  the  draft  only  to  the  cheques. 
banker  whose  name  is  written  across.  Tlio  object  of  this  precaution  is  to  invalidate  the  Byles,  p.  15. 
payment  to  a  wrongful  holder  in  case  of  loss.  It  has  also  been  not  unusual  to  write  the 
words  "  and  Co."  only,  in  the  first  instance,  leaving  the  particular  banker's  name  to  be  filled 
up  afterwards,  so  as  to  ensure  presentment  by  some  banker  or  other.  Now,  the  statute  of 
19  &  20  Vict.  c.  25 — upon  the  preamble,  that  doubts  have  arisen  as  to  the  obligations  of 
bankers  with  respect  to  cross-written  drafts,  and  that  it  would  conduce  to  the  ease  of  com* 
merce,  the  security  of  property,  and  the  prevention  of  crime,  if  drawers  or  holders  of  drafts 
on  bankers,  payable  to  bearer  or  order  on  demand,  were  enabled  effectually  to  direct  the  pay- 
ment of  the  same  to  be  made  only  to  or  through  some  banker, — enacts,  that  "  in  every  case 
**  when  a  draft  on  any  banker,  made  payable  to  bearer  or  to  order  on  demand,  bears  across  its 
"  face  an  addition,  in  written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the  worda 
"  *  and  Company,'  in  full  or  abbreviated,  either  of  such  additions  shall  have  the  force  of  a 
"  direction  to  the  banker  upon  whom  such  draft  is  made,  that  the  same  is  to  be  paid  only  to 
"  or  through  some  banker,  and  the  same  shall  be  payable  only  to  or  through  some  banker  ;*' 
9  1.    The  word  "  bankers*'  includes  those  who  act  as  bankers ;  §  2. 
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CHAPTER  VI. 


The  ivDEK- 

TUKB. 


TEBM. 


DEEDS  OF  MUTUAL  OBLIGATION  BT  TWO  OR  MORE  PARTIS& 

We  proceed  to  the  examination  of  deeds  of  obligation  to  which 
there  are  more  than  one  party. 

I.  The  Indenture. — The  term  "  indenture,'*  as  used  in  England, 
comprehends  every  deed  which  is  executed  by  more  than  one  party. 

Etymology  of  Formerly,  when  deeds  were  more  concise  than  they  arc  now,  the  prac- 
tice was  to  write  the  different  parts  or  copies  on  the  same  sheet  of 
parchment,  and  to  separate  the  parts  by  a  line  cut  like  the  edge  of  a 
saw — instar  dentium.  At  one  time  certain  words  were  written  between 
the  parts  which  were  cut  through  by  the  indented  line,  in  order  the 
more  certainly  to  identify  the  parts.  These  deeds,  from  being  thus 
written  together,  were  called  by  the  Canonists  Syngrapha,  and  in 
England  Chirographa,  the  word  chirographum  being  that  in  terser  ibed 
and  divided  in  separating  the  parts.  A  deed  made  by  one  party  in 
England  is  not  indented,  but  polled  or  shaved  quite  even,  whence  it 
is  called  a  deed-polL  In  Scotland  no  such  practice  exists  as  that 
from  which  the  indenture  has  derived  its  name ;  and  with  us  the 
term  is  limited  to  denote  the  written  contract  between  a  person  who 
wishes  to  learn  a  trade  or  profession  and  a  master  exercising  it 

The  indenture  is  thus  a  bilateral  deed,  the  one  party  being  the 
master  and  the  other  the  apprentice.  But,  as  apprentices  are  gene- 
rally of  imperfect  age,  and,  therefore,  incapable  of  effectually  binding 
themselves,  there  is  bound  along  with  them  in  the  deed  a  guardian 
or  other  party,  as  cautioner,  undertaking  that  the  apprentice  shall 
implement  the  contract  An  indenture  executed  by  a  minor  without 
his  father's  consent  is  null;  Low  v.  Henrys  14th  November  1797. 
But,  if  it  be  entered  into  with  the  guardian's  knowledge,  and  he  does 
not  interfere,  it  will  be  sustained.  This  was  decided  in  a  case  in 
which  the  apprentice's  brother  was  falsely  represented  to  be  his  tutor, 
and  subscribed  as  consenter  and  cautioner,  the  real  guardian  being 

7  S.  661.  cognisant  of  the  transaction,  though  not  a  party  ;  Harvey  v.  M^lntyre, 


Parties  to  in 

DENTURE. 


Hume,  422. 
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7th  March  1829.     In  an  ordinary  contract  of  service  it  has  been  de-      ^^^  ^• 
cided,  that  a  party  contracting  with  a  company  subscribing  by  the  Chaptek  VI. 
company  firm  remains  bound,  although  all  the  partners  but  one  re- 
tire ;  Campbell  v.  Baird,  1 3th  February  1827  ;  and  the  same  principle  6  8. 335. 
would  apply  to  an  indenture. 

The  deed,  after  setting  forth  the  parties,  contains  an  obligation  by  Tebms  of  ik- 
the  second  party,  binding  himself  apprentice  to  the  master  in  his  dentubb. 
trade  or  profession,  which  is  specified,  for  a  certain  number  of  years ; 
and  the  apprentice  binds  himself  to  be  faithful,  honest,  and  obedient, 
not  to  reveal  his  master's  secrets,  not  to  conceal  from  the  master  any- 
thing injurious  to  his  interests,  and  not  to  be  absent  without  leave, 
under  the  penalty  of  two  days'  service  for  each  day's  absence.  The 
cautioner  becomes  bound  for  the  apprentice's  obedience  and  diligence, 
and  that  he  shall  fulfil  all  the  obligations  incumbent  on  him,  the  ap- 
prentice granting  him  an  obligation  of  relief.  The  master,  on  the 
other  hand,  binds  himself,  his  heirs,  executors,  and  successors,  to  in- 
struct the  apprentice  in  the  trade  or  profession  specified,  in  so  far  as 
he  himself  knows  and  practises  it,  and  not  to  conceal  any  part  of  the 
business  from  him,  but  to  cause  him  to  learn  the  same,  in  so  far  as 
he  is  capable.  Then  both  parties  bind  themselves  to  perform  the 
contract  to  each  other,  under  the  penalty  of  a  sum  specified  to  be  paid 
by  the  party  failing  to  the  other.  Such  is  the  general  import  of  the 
indenture.  Its  provisions  necessarily  vary  according  to  the  particular 
profession,  or  the  particular  terms  upon  which  the  contract  is  entered 
into. 

If  there  be  an  apprentice- fee,  the  full  amount  of  it  must  be  inserted  Apprenticb 
and  written  in  words  at  length,  by  8  Anne,  cap.  9,  §  35 ;  and,  by  ^^^^^^  ^^^^ 
§  39  of  the  same  statute,  indentures  which  do  not  contain  the  ap-  3  ^^^^  ^  ^ 
prentice-fee,  and  are  not  duly  stamped  in  terms  of  the  Act,  are 
declared  to  be  void  ;  and,  if  not  stamped  within  the  period  required 
by  §§  37  and  38,  they  are  incurably  null.     These  enactments  remain 
in  force,  although  the  duties  are  now  regulated  by  55  Geo.  III.  cap. 
184,  under  the  head  Apprenticeship  in  the  schedule.    The  act  of 
Anne  has  been  strictly  enforced.     In  Horsburgh  v.  Hyalop,  20th  M.  68. 
January  1727,  an  indenture  was  reduced,  because  a  compliment  of 
five  guineas  to  the  master's  wife  had  been  stipulated  before,  and  paid 
after,  the  signing  of  the  deed  over  and  above  the  fee  inserted  therein ; 
and,  in  Macleod  v.  Sinclair,  10th  January  1738,  the  indenture  was  M^i>86. 
held  void,  in  consequence  of  a  fee  of  one  guinea  to  the  master's  wife 
having  been  covenanted  and  paid,  but  not  inserted,  and  the  inden- 
ture was  found  not  to  be  the  ground  of  an  action  for  recovering  the 
apprentice- fee.     Where  a  bill  was  given  for  the  apprentice-fee  and 
not  inserted,  the  indenture  was  found  null,  and  the  bill  not  action- 
able;  Donaldson  v.  Fulton,  14th  February  1754.     The  insertion  of  M.  587. 
tho  apprentice-fee  is,  therefore,  indispensable ;  it  is  specified  at  the 
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beginning  of  the  master's  obligation,  as  one  consideration  of  his  part 
of  the  contract.  If  the  master  is  to  furnish  board,  or  clothing,  or 
tools,  and  if  he  is  to  pay  wages  to  the  apprentice,  these  particulars 
will  be  added  at  the  end  of  the  obligation  to  instruct. 

If  the  apprentice  cannot  write,  he  must  execute  the  deed  by  two 
notaries  and  four  witnesses ;  Ferguson  v.  Maqpherson,  30th  June 
1758.  In  this  case  an  indenture  signed  by  one  notary  and  three 
witnesses  was  held  to  give  the  master  a  claim  for  damages,  upon  the 
apprentice's  desertion,  only  to  the  extent  of  ^100  Scots.  Notwith- 
standing of  that  judgment,  it  has  been  decided  that  an  informal 
indenture  may  be  made  effectual  by  homologation ;  Neil  A  Tait  v. 
VashoUy  31st  January  1807,  in  which  the  cautioner's  signature  was 
by  a  mark  only,  the  witnesses  were  not  named  or  designed,  and  there 
was  an  erasure  in  the  date.  The  apprentice,  however,  having  served 
for  a  year,  the  contract  was  sustained  by  the  Court  as  validated  by 
homologation. 

The  apprentice  must  be  free  of  any  legal  obligation  to  serve  an- 
other person  ;  and  so,  if  he  have  already  entered  into  indentures 
with  another  master,  the  second  master  cannot,  in  a  question  with 
the  first,  insist  upon  his  services ;  Maogregor  v.  MiicheU,  31  st  May  1825. 

The  contract  of  indenture  Is  necessarily  personal  merely  as  regards 
the  apprentice,  and  is  terminated  by  his  death  ;  but  his  representa- 
tives cannot  upon  that  ground  claim  a  return  of  any  part  of  the 
apprentice-fee;  Shephard  v.  Innes,  19th  November  1760,  the  non- 
performance of  the  contract  not  arising  from  the  master's  fault.  On 
the  otlier  hand,  if  the  master  shall  die,  or  become  bankrupt,  or  desert 
his  business,  during  the  period  of  apprenticesliip,  an  abatement  of  the 
fee  is  claimable  in  proportion  to  the  part  of  the  period  not  elapsed  ; 
Ogilvy  v.  Hume,  February  1683.  But,  as  the  obligation  on  the  mas- 
ter's part  is  not  merely  upon  himself,  but  his  heirs,  executors,  and 
successors  are  also  bound,  no  part  of  the  fee  is  returnable  upon  the 
master's  death,  if  his  representatives  make  adequate  provision  for  in- 
structing the  apprentice  by  one  properly  qualified  ;  Cutler  v.  LitUe- 
ton,  I7th  February  1711.  When  the  obligations  do  not  extend  to 
the  master's  representatives,  the  apprentice  is  not  bound  after  his 
master's  death  to  serve  his  executors  ;  Neil,  15th  July  1760. 

The  marriage  of  the  apprentice  during  his  apprenticeship  does  not 
make  void  the  indenture,  or  incur  the  penalty  or  damages,  if  he  be 
willing  still  to  serve  ;  Fenton  v.  Finlay,  10th  June  1742.  With  re- 
gard to  the  acts  in  the  personal  conduct  of  either  party  which  amount 
to  a  breach  of  the  contract,  and  subject  the  master  in  the  loss  of  his 
apprentice's  services,  or  tho  apprentice  and  his  cautioner  in  the  loss 
of  instruction  as  well  as  penalty  and  damages,  it  is  to  be  remarked 
generally,  that  the  law  makes  allowance  for  human  infirmity,  and  the 
contract  cannot  be  annulled  on  account  of  angry  words  resulting  from 
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lemporary  irritation,  or  of  the  venial  faults  of  youth  and  thoughtless-      Pabt  II. 
ness.     Thus,  the  passionate  language  of  his  master  does  not  justify  chjijteb  VL 
an  apprentice  in  quitting  his  service  and  afterwards  demanding  wages; 
Stirling,  Gordon,  &  Co.  v.  Calderhead's  Executors,  6th  December  1832.  n  S.  iso. 
On  the  other  hand,  in  the  case  of  Lessils  v.  Ranken,  13th  February 
1680,  it  was  held  not  a  sufficient  ground  for  a  master  to  thrust  his  3Br.Supp.337. 
apprentice  out  of  his  service,  that  he,  after  many  admonitions,  still 
lay  long  in  bed,  and  refused  to  carry  his  master's  bible  to  church,  or 
was  once  drunk,  but  he  was  allowed  only  moderately  to  chastise  him 
for  these  or  the  like  faults.    And,  where  an  apprentice  had  run  away, 
it  was  held  sufficient  to  exempt  the  cautioner  from  the  penalty,  that 
he  offered  to  bring  him  back  within  a  few  days  ;  Malvenius  v.  Hep-  M.  583. 
bum,  1 7th  December  1686;  and  to  the  same  effect  is  iearmon^A^  6  S.  533. 
V.  Blackie,  13th  February  1828.     But  mental  disease  in  the  appren- 
tice, such  as  to  render  him  incapable  and  unserviceable,  is  a  sufficient 
ground  of  dismissal;   Lessils,  already  referred  to.     An  apprentice  3  Br.  Supp.  337. 
having  been  guilty  of  theft,  the  master  was  held  not  bound  to  take 
him  back,  and  entitled  to  recover  the  stipulated  penalty  of  one  shilling 
for  each  day's  loss  of  service,  without  deduction  for  the  expense  of  M.  wee" Ap- 
board  avoided  by  the  breach  of  indenture  ;  Maxwell  v.  Buchanan,  8th  Ad^'^nT'i  ^ 
March  1776. 

The  positive  damage  which  the  master  may  sustain  is  not  limited  Penalty  ih 
to  the  penalty,  the  apprentice,  as  well  as  the  cautioner,  being  bound  "'^^^""^ 
for  the  performance  of  his  obligations ;  and  so  a  cautioner  was  sub- 
jected in  damages  for  embezzlement  by  the  apprentice;  Forbes  Y.^^r.Sup^,  708. 
Dickson,  2d  July  1 708.  But,  if  the  penalty  exceeds  the  actual  damage, 
it  is  subject  to  an  equitable  restriction  ;  Sibbald  v.  Fletcher,  21st  June  M.  588. 
1758;   and    Wright  y,  MVregor,  9th  February  1826.    In  TTa^^on  v.  4  S.  434. 
Merrilees,  18th  January  1848,  the  Court  refused  to  remit  to  a  jury  to  10  D.  370. 
ascertain  the  damage  occasioned  by  desertion  of  an  apprentice,  and 
themselves  modified  the  penalty. 

The  cautioner's  obligation,  as  well  as  that  of  the  apprentice,  is  held 
to  be  discharged  by  the  master's  acquiescence  or  non-interference,  if 
the  apprentice  leave  his  service  and  take  other  employment  under  his 
eye  during  a  course  of  years;  Robinson  v.  Smith  4'  Oo.,  19th  June  1800.  Hume,  20. 

The  master's  right  to  the  apprentice's  services  is  subject  to  certain  Mabter's 
restrictions  on  the  ground  of  public  policy,  in  order  that  the  State  may  «"<**"*  yield 
not  be  unduly  deprived  of  such  of  the  lieges  as  are  qualified  for  the  policy. 
public  service.     By  the  Mutiny  Act,  19  Vict.  cap.  10,  §  62,  no  master 
is  entitled  to  claim  an  apprentice  who  shall  enlist  in  the  service  of 
Her  Majesty,  or  of  the  East  India  Company,  or  shall  be  serving  in 
the  embodied  militia,  unless,  within  a  month  after  the  apprentice 
has  left  his  service,  he  go  before  a  Justice  of  the  Peace,  and  emit  an 
oath  in  the  terms  prescribed  by  the  Act.     In  Scotland,  the  appren- 
tice must  have  been  bound  for  at  least  four  years  (unless  the  indenture 
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Pabt  II.  te  for  tiie  sea-service,  where  no  particular  term  is  required)  by  formal 
Chapter  VI.  indenture,  binding  on  both  parties,  executed  before  the  enlistment, 
which  indenture  must,  within  three  months  from  the  commencement 
of  the  apprenticeship,  and  before  the  enlistment,  have  been  produced 
to,  and  indorsed  by,  a  Justice  of  the  Peace.  This  power  of  reclaiming 
is  available  only  if  the  apprentice  when  claimed  be  under  twenty-one 
years  of  age.  To  encouiage  masters  to  part  with  their  apprentices 
for  the  public  service,  they  are  entitled,  upon  giving  up  the  indentures 
within  a  month  after  the  enlisting,  to  receive  for  their  own  use  so 
much  of  the  bounty  as  shall  not  have  been  paid  to  the  recruit.  As 
regards  the  navy,  the  master's  power  of  reclaiming  an  apprentice  who 
has  been  impressed,  or  has  voluntarily  entered  the  service,  is  entirely 
excluded,  if  the  apprentice  had  been  previously  bred  to  the  sea ; 

M.  600.  Cunningham  and  Simpson  v.  Hom^,  19th  January  1796, — an  example 

both  of  an  apprentice  not  bred  to  the  sea  successfully  reclaimed,  and 
of  the  claim  disallowed  with  regard  to  another  who  had  been  bred  to 
the  sea.  When  a  master  reclaims  an  apprentice  from  the  sea  service, 
he  is  not  bound  to  find  caution  to  restore  him  at  the  expiration  of 
the  indenture,  as  is  the  case  when  persons  are  taken  out  of  the  public 

F.  C.  service  by  process  for  debt  or  delinquency  ;  Smith,  23d  June  1814. 

But,  although  an  apprentice  previously  bred  to  the  sea  service  cannot 
be  reclaimed,  the  apprentice-fee  is  wholly  exigible  if  he  enter  the 

4  Br.  Supp.127.  service  voluntarily  ;  Arhuthnoty,  Gentleman,  19th  January  1694.  An 
apprentice's  obligation  under  his  indenture  does  not  exempt  him  from 
the  performance  of  statute  labour  upon  the  high  roads,  where  specific 

M.  f>o«  "  Ap-   implement  of  that  obligation  is  required  ;  Mackay  8f  Co.  v.  Jiistices 

App«.  N0/2.     of  Peace  for  Ross-shire,  27th  November  1807. 

CoOTTRUCTioK       The  obligations  of  the  apprentice  and  of  the  master  respectively, 

IN  ih^ntu're*  ^^®  suflScientlv  defined  by  the  terms  of  the  indenture,  and  any  ques- 
tions which  occur  with  regard  to  the  proper  implement  of  these  obli- 
gations, will  be  determined  by  a  fair  construction  of  their  nature  and 
import,  neither  party  being  obliged  to  do  work  which  does  not  fairly 
fall  within  the  terms  of  the  obligation,  and  each  being  obliged  to  do 
whatever  may  be  necessary  for  the  fair  and  honest  performance  of  his 
part  of  the  contract.  The  contract  is  also  subject  to  statutory  control, 
and  may  not  be  made  the  means  of  enforcing  acts  which  by  statute 
are  forbidden.  Any  decisions  which  have  occurred  have  been  in  con- 
sistency with  these  general  principles.  Thus,  as  regards  the  obliga- 
tion of  the  apprentice,  he  is  not  bound  to  do  work  different  from  the 
business  specified  in  the  indenture,  and,  therefore,  is  not  subject  to 
dismissal,  nor  is  the  penalty  or  damages  incurred  by  his  refusal  to 

2  Br.Supp.  166.  execute  other  work  ;  Symintoun  v.  Brocks,  14th  January  1673  ;  Petei* 

2  Murray,  28.  V.  Terrol,  26th  September  1818.  But  he  may  be  required  to  teach  a 
younger  apprentice  in  the  trade  which  he  is  himself  learning ;  Bal- 

F.  G  lantyne  A  Co,  v.  Kerr,  21st  November  1811. 
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We  have  already  had  occasion  to  refer  to  the  case  of  Innea  v.  Phi-      PamJL 
lipSy  19th  May  18;J5,  reversed  20th  February  1837,  in  which  it  was  Chapter VI. 
ultimately  decided,  tliat  an  apprentice  cannot  be  compelled  to  work  13  S.  778. 
upon  Sunday.     As  regards  the  master's  obligations  again,  he  inust^pp  ^^ 
comply  with   every  legal   requirement  necessary  to  enable  him  to 
exercise  the  trade  or  business  which  he  has  undertaken  to  teach,  Construction 
and,  therefore,  a  master-currier  having  ceased  to  take  out  the  license  qbucmtwks. 
enjoined  by  statute  to  qualify  him  for  exercising  that  trade,  he  was 
found  not  entitled  to  enforce  the  penalty,  and  the  apprentice  was  held 
to  be  free  of  the  indenture ;  Watson  v.  Orindlay,  16  th  November 
1826.     Nor  may  the  master  change  his  employment  during  the  cur- 
rency of  the  indenture;  Ghiesly  v.  CuMerty  5th  December  1665.5  8.3. 
Here  a  charge  for  an  apprentice  fee  was  suspended,  the  apprentice 
having  been  bound  to  the  master  as  an  apothecary,  and  the  latter  M.  9150. 
having  given  up  that  employment  and  become  a  druggist.     But,  al- 
though the  master  is  bound  to  teach  his  apprentice,  that  obligation 
is  not  so  strictly  interpreted  as  to  entitle  the  apprentice  to  desert,  if 
the  master  do  not  give  constant  personal  attendance;  and   it  was 
held  a  sufficient  implement  of  the  obligation,   that,  although  the 
master  gave  little  personal  attendance,  yet  the  work  in  the  shop  was 
daily  carried  on  by  experienced  journeymen,  and  the  apprentice  had 
it  thus  in  his  power  to  receive  constant  instruction  ;  Gardner  v.  Smith, 
13th  July  1775. 

Under  this  head  we  have  only  further  to  refer  to  the  following  M.  593. 
statutes: — (1.)  3  &  4  Will.  IV.  cap.  103,  an  Act  passed  in  order  to 
regulate  the  labour  of  children  and  young  persons  in  mills  and  fac- 
tories. By  this  Act,  the  age  at  which  children  may  be  cmi)loyed,  the 
number  of  hours  they  may  be  required  to  work,  the  time  allowed  for 
meals  and  education,  are  regulated,  and  various  rules  enacted  con- 
ducive to  their  temporal  and  moral  welfare ;  and  inspectors  are  ap- 
pointed with  powers  to  secure  the  observance  of  the  Act.  (2.)  The 
Act  7  &  8  Vict.  cap.  15,  amending  the  former  statute.  (3.)  The  Act 
8  &  9  Vict.  cap.  29,  regulating  labour  in  print-works.  (4.)  9  &  1 0 
Vict.  cap.  40,  declaring  rope-works  not  within  the  operation  of  the 
Factory  Acts.  (5.)  10  &  1 1  Vict.  cap.  29,  limiting  the  hours  of  labour 
of  young  persons  and  females  in  factories.  (6.)  13  &  14  Vict.  cap. 
54,  amending  the  Acts  relating  to  labour  in  factories  (7.)  16  &  17 
Vict.  cap.  114,  further  regulating  the  employment  of  children  in  fac- 
tories. (8.)  19  &  20  Vict.  cap.  38,  passed  for  the  further  amendment 
of  the  laws  relating  to  labour  in  factories. 


II.  Contract  op  Submission. — Svimission,  which  is  also  called 
Arbitration  or  Reference,  is  a  contract,  whereby  two  or  more  persons 
having  a  disagreement,  appoint  one  or  more  arbiters  or  private  Judges, 
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Part  II.      to  decide  the  dispute,  and  bind  themselves  to  be  regulated  by  the 

Chapter  VI.  decision.     This  is  a  mode  of  settling  differences  which  naturally  re- 

Natube  and     commends  itself  to  lovers  of  peace.     It  was  early  enjoined  in  very 

ExPEDiENcr  OF  pointcd  toHns  upon  the  converts  to  Christianity  ;  and,  although  with 

CONTRACT  OF  •  .. 

BUBMisBioN.  US  there  is  no  longer  the  same  reason  for  avoiding  the  public  tribunals 
of  justice,  yet  there  is  happily  prevalent  a  sentiment  of  Christian 
propriety  and  decorum,  which  leads  those  influenced  by  it  to  settle 
their  differences  by  amicable  arbitration,  rather  than  by  litigation  ; 
and  the  Legislature,  as  well  as  the  Courts,  have  always  been  disposed 
to  give  countenance  and  sanction  to  such  extra-judicial  arrangements. 
In  England,  the  adjustment  of  disputes  by  submission  is  the  subject 
of  express  statutory  regulation,  the  Act  9  &  10  Will  III.  cap.  15, 
(1698,)  having  been  passed  "for  determining  differences  by  arbi- 
"  tration.^'  This  statute  is  founded  on  the  preamble,  that  "  refer- 
"  ences  made  by  rule  of  Court  have  contributed  much  to  the  ease  of 
'*  the  subject  in  the  determining  of  controversies  "  and  it  authorizes 
parties  who  desire  to  end  any  controversy  or  quarrel,  whether  it  be 
the  subject  of  a  suit  or  not,  to  make  their  arbitration  a  rule  of  Court, 
which  has  the  effect  of  giving  to  the  award  the  same  efficacy  in  exe- 
cution as  a  judgment  of  Court,  unless,  in  the  words  of  the  Act,  the 
arbiters  misbehave  themselves,  or  their  award  be  procured  by  corrup- 
tion or  other  undue  means.  Blackstone  eulogizes  the  great  use  of 
"  these  peaceable  and  domestic  tribunals,  especially  in  settling  matters 
''  of  account  and  other  mercantile  transactions,  which  are  difficult  and 
"  almost  impossible  to  bo  adjusted  on  a  trial  at  law."'  Later  writers 
in  England  have  not  viewed  the  practice  of  arbitration  with  the  same 
favour,  and  it  appears  that  the  investigation  of  awards  in  arbitrations 
has  occupied  much  of  the  time  of  the  English  Courts.  But  this  pro- 
bably arises  from  the  circumstance,  that  an  arbiter's  decision  in  Eng- 
land is  more  exposed  than  with  us  to  exception  of  party,  which  opens 
it  largely  to  judicial  scrutiny ;  and  thus  the  system  of  arbitration 
there  leads  to  much  subsequent  litigation  and  expense,  of  which  in 
Scotland  we  have  happily  little  or  no  experience.  The  expediency 
of  a  settlement  by  submission  is  always  a  question  of  circumstances. 
When  the  sole  object  is  to  obtain  a  decision  upon  a  question  of  pure 
law,  it  is  to  be  presumed,  that  the  best  determination  of  such  a  case 
will  be  received  from  the  Bench  ;  and  here  the  preference  of  a  sub- 
mission will  depend  upon  other  considerations,  as  perhaps  of  economy, 
or  of  circumstances  in  the  relations  of  the  parties,  which  make  an 
extra-judicial  settlement  desirable  ;  and  the  same  view  will  be  taken 
in  questions  dependent  partly  upon  law,  and  partly  upon  the  result 
of  an  investigation  of  facts.  When  the  dispute,  however,  is  mainly 
dependent  upon  questions  of  science  or  of  practical  knowledge,  with 
regard  to  which  the  Court  cannot  decide  without  receiving  the  aid  of 
a  man  of  skill,  as  the  decision  here  depends  ultimately  upon  the  opi- 
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nion  of  the  referee  appointed  by  the  Court,  it  may  frequently  be  the  Part  II. 
most  eligible  course  to  select  him  at  once  as  the  Judge.  In  all  cases  chapter  VI. 
of  reference  the  parties  ought  to  be  of  well  constituted  and  well  re-  Nature  and 
gulated  minds,  such  as  will  receive  the  arbiter's  decision  with  the  e^bdibncy  of 
same  acquiescence  as  a  judicial  sentence.  A  material  point  also  is  eant*.  ' 
the  obtaining  the  services  of  a  well  qualified  arbiter — one  skilful  in 
the  matter  submitted,  and  of  such  position  as  to  give  weight  to  his 
decision.  It  is  desirable  that  he  be  unconnected  by  neighbourhood, 
friendship,  or  otherwise,  with  the  parties ;  and  no  one  can  properly 
discharge  an  arbitrator's  duties,  who  has  not  intelligence  and  inde- 
pendence to  exercise  and  apply  a  judging  mind  to  the  matter  sub- 
mitted, and  to  decide  upon  principle  without  yielding  to  the  natural 
but  censurable  desire  to  satisfy  both  parties  by  making  them  share 
equally  a  benefit  or  loss,  without  much  regard  to  the  question  of 
right.  In  all  cases  it  must  be  borne  in  mind,  that  a  submission 
is  more  exposed  than  a  suit  in  Court  to  the  hazard  of  delay,  the 
facilities  of  despatch  being  less,  and  the  proceedings,  from  their 
amicable  nature,  less  capable  of  being  urged  forwards.  There  is 
also  this  risk  peculiar  to  a  submission,  viz.,  that  it  may  not  result 
in  a  decision  of  the  question  submitted.  If  the  matter  be  difficult, 
or  if  the  right  decision  involve  consequences  of  extreme  hardship 
or  disaster  to  one  of  the  parties,  and,  if  such  obstacles  as  these 
concur  with  a  strong  sympathy  or  natural  indolence  in  the  arbiter, 
the  result  may  be,  that  he  will  avoid  pronouncing  his  award,  while 
it  is  doubtful  whether  he  can  be  compelled  to  proceed,  and  the 
question  being  tied  up  by  the  submission,  the  parties  are  debarred 
from  resorting  to  any  other  tribunal  These  views  shew  veiy 
strongly  how  advisable  it  is,  in  selecting  arbiters,  to  obtain  the  ser- 
vices of  men  of  strong  minds  and  high  principles,  and  sufficiently 
removed  from  exposure  to  feelings  of  interest  or  sympathy  in  the 
matter  referred. 

But  to  proceed  to  the  mode  of  constituting  a  submission  in  Scot-  Conotitutiow 
land — we  observe,  in  the  first  place,  that,  excepting  perhaps  in  cases  guBMisaioN^ ^' 
where  the  interest  is  of  very  trifling  value,  a  submission  cannot  be 
eflfectually  made  by  spoken  words.     Formerly,  arbitration  by  parole 
was  competent,  and  the  Court,  in  the  case  of  Homey,  Scot,  7th  Febru-  M.  S402. 
ary  1671,  allowed  it  to  be  proved  by  the  charger's  oath  that  he  did 
submit,  and  by  the  arbiters'  oaths  that  they  did  determine.     But, 
by  the  **  Articles  of  Regulation  concerning  the  Session,"  prepared  by 
a  Commission  of  Parliament  in  1695,  the  protection  given  to  decrees- 
arbitral  (which  will  afterwards  be  more  particularly  referred  to)  is 
limited  to  such  as  are  pronounced  upon  "  a  subscribed  submission"  . 
and  from  that  time  writing  has  been  held  essential.     It  was  so  found 
in  Fraser  v.  WiUiam^n,  24th  June  1773;  and,  in  Ferrie  v.  ifiMd.  8476. 
cheUy  itc,  5th  June  1824,  a  debt  being  claimed  as  having  arisen  under  3  S.  113. 
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Part  II.      a  submission,  it  was  held  incompetent  to  prove  the  submission  by  the 

CuaptbkVI.  ^^^^  of  party,  and  the  decree-arbitral  by  the  oath  of  the  arbiter,  and 

it  was  observed  on  the  Bench,  that  the  case  of  Home  had  occurred 

prior  to  the  Regulations  of  1695. 

CoMPETENCT  OF     With  rogard  to  the  competency  of  parties  to  a  submission,  reference 

PARTIES  TO  8DB-  ^jjj  jj^  mado  to  the  result  of  our  inquiries  into  the  capacity  of  parties 

to  grant  deeds  generally,  and  the  following  points  may  further  be 

noted : — 

In  order  to  secure  a  submission  by  guardians  from  challenge  by 
the  pupil  or  minor,  it  will  be  prudent  to  require  the  guardians  to  be- 
come personally  bound,  that  the  decree-arbitral  shall  be  fulfilled.  In 
this  way  the  party  contracting  with  them  will  be  secured  by  their 
individual  obligation  from  the  risk  of  any  eventual  question  on  the 
ground  of  minority.  It  must  be  kept  in  view,  however,  in  such  a 
case,  that  the  guardians,  being  bound  as  individuals,  acquire  a  per- 
sonal interest,  and  so  become  principal  parties  to  the  submission,  and, 
as  a  submission  falls  by  the  death  of  one  of  the  parties  to  it,  the  death 
of  one  of  a  body  of  tutors  will  evacuate  a  submission  to  which  they  have 
become  parties  as  taking  burden  upon  them  for  their  pupils  ;  Mait- 
landy.  Mitchell  and  Arnot's  Representatives,  18th  May  1796.  This 
case  also  settles,  that,  when  the  pupil  is  a  female,  a  submission  under- 
taken by  tutors  on  her  behalf  falls  by  her  marriage,  unless  the  husband 
choose  to  become  a  party  to  it.  A  married  woman  cannot  be  a  party 
to  a  submission,  because  she  is  incapable  of  binding  herself  to  imple- 
ment the  decree  ;  but,  in  regard  to  any  separate  estate  of  which  she 
is  possessed,  she  may  with  her  husband  s  consent  make  an  effectual 
submission,  the  engagement  to  fulfil  being  secured  not  by  her  per- 
CuRATOR  BONIS.  SOU,  but  by  her  separate  property.     A  curator  bonis  appears  to  have 

an  inherent  power  to  enter  into  submissions  ;  Corson,  10th  July  1835 ; 
80  also  a  factor  loco  tutoris  ;  Falconer  v.  Thomson,  1 7th  February 
1792.  When  several  parties  are  bound  upon  one  side  jointly  and 
severally,  the  obligation  is  of  course  regulated  by  the  same  principles 
which  we  have  found  determining  the  effect  of  joint  and  several  obli- 
gations in  bonds,  and  each  of  such  parties  will,  therefore,  be  liable 
in  solidum.  Where  one  of  the  parties  is  a  company,  it  will  be  prudent 
to  require  the  subscription  of  every  partner,  as  well  as  of  the  firm,  in 
order  to  obviate  the  objection,  that,  submission  being  an  extraordinaiy 
act,  no  partner  who  does  not  subscribe  is  bound  ;  Lvmsden  v.  Gordon, 
November  1728.  References  are  frequently  entered  into  by  agents 
on  behalf  of  their  clients,  and  it  is  necessary  for  their  own  security 
that  the  step  be  undoubtedly  authorized  by  the  client.  In  Living- 
stone V.  Johnson,  23d  February  1 830,  an  agent,  having  bound  his  con- 
stituent to  abide  by  an  arbiter's  award,  was  subjected  personally  in 
expenses  and  implement  of  the  award,  upon  failing  to  prove  that  the 
submission  had  been  authorized  by  the  client     If  the  client  had 


Married  wo- 
men. 


13  S.  1093. 
M.  16380. 


Company. 


M.  14,567. 
Aqests. 


8  S.  6J4. 


CONTRACTS — THE  SUBMISSION.  385 

homologated  the  submission,  there  would  have  been  no  ground  for      Past  II. 
subjecting  the  agent  personally.     But,  when  a  party  subscribes  a  sub-  CHApria  VL 
mission  on  behalf  of  another,  not  simply  binding  the  principal,  but 
binding  himself  as  taking  burden  for  the  principal  that  the  decree 
shall  be  implemented,  that  is  not  an  undertaking  merely  binding  the 
principal  to  perform,  but  an  obligation  on  the  subscribing  submitter 
personally  that  performance  shall  bo  made  ;  Woodside  v.  Guthbertson,  lo  D.  604. 
4th  February  1848.     A  submission,  entered  into  by  a  factor  with  his 
constituent's  tenants,  but  which  does  not  name  the  constituent,  can- 
not form  the  foundation  for  diligence  against  the  constituent ;  Muir-  lo  D.  748. 
head  y.  Stevenson,  19th  February  1848. 

The  party  to  a  submission  may,  during  its  dependence,  competently  Pakties  to 

•  1*1*  1         *i  i  ii*ii*i*  1  ii  •  SUBMISSION  MAT 

assign  his  claim  under  it,  so  as  to  substitute  in  his  place  the  assignee,  assigh. 
who  may  thereupon  obtain  the  decree-arbitral  in  his  own  name ; 
Henry  v.  Hepburn,  29th  January  1835.  But  this  doctrine  must  be  13  8. 86I. 
taken  with  the  qualification,  that  the  opposite  party  shall  not  suffer 
by  the  assignation,  as  would  be  the  case,  if  one  should  attempt  to 
substitute  a  party  possessing  no  means,  in  order  to  avoid  responsibi- 
lities under  the  contract.  In  such  an  assignation,  therefore,  the 
grantor  of  it  must  necessarily  remain  bound  for  implement  of  his 
obligations  under  the  submission. 

The  next  point  is  the  subject-matter  of  the  submission.     It  may  Scbject-mat- 
be  either  of  all  matter  in  dispute  between  the  parties,  which  is  called  ^^iok.^  ^^^ 

a  GENERAL  submission,  or  it  may  bo  of  a  particular  question,  or  of  all        

questions  regarding  a  particular  matter,  and  then  it  is  called  a  special  oenee^Txd 
submission.     Submissions  are  favourably  viewed  by  the  law,  and  the  special. 
inclination  of  the  Court  is  to  give  them  an  extended  construction,  so 
as  to  comprehend  all  questions  which  may  fairly  be  held  to  fall  within 
their  terms.     And  so,  when  the  terms  of  a  submission  are  general,  it 
has  been  held  to  include  questions  regarding  heritable  rights  as  well 
as  moveable.     The  practitioner  should  study,  however,  to  state  the 
matter  submitted  in  terms  so  distinct  and  explicit  as  to  prevent 
doubt.     In  order  to  determine  the  extent  of  a  submission,  it  was  held 
competent  in  the  case  of  Steele  v.  Steele,  22d  June  1809,  to  refer  to  a  F.  C. 
previous  litigation  between  the  parties  ;  and,  in  Renton  v.  North  Bri-  9  d.  1209. 
tish  Railway  Co.,  9th  June  1847,  a  submission  was  read  along  with  a 
previous  agreement,  in  order  to  ascertain  its  extent.     In  Pitcairnv,  1  S. 431. 
Drummond,  24th  May  1822,  an  ineffectual   attempt  was  made  to 
limit  the  application  of  a  general  submission,  and  an  award  for  melio- 
rations in  favour  of  a  tenant,  though  his  lease  contained  no  stipula- 
tion as  to  meliorations,  was  sustained  on  the  ground  of  the  general 
terms  of  the  submission.     This  decision  was  affirmed  on  appeal,  20th  1  Wil.  &  Sh. 
May  1825.     It  is  of  primary  importance  that  the  matter  submitted  ^PP*  ^^ 
be  expressed  in  clear  and  unambiguous  terms,  not  capable  of  doubt 
or  misconstruction.     In  Aberdeen  Railway  Company  v.  Blaikie,  28th  13  D.  527. 
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PabtIT.     January  1851,  the  matter  submitted  was  left  doubtful  by  the  terms 

ChatoibVI.  ^f  ^^®  ^^^  of  arbitration  ;  and  Lord  Fullebton  complains,  that  the 

deed  is  ambiguous  and  defective,  the  common  rules  of  grammar,  and 

ordinary  sequence  and  connexion  of  language  being  disregarded. 

No  practitioner  will  willingly  put  out  of  his  hands  an  instrument 

liable  to  such  strictures. 

SoBioBBioN  It  is  a  settled  rule,  that  the  matter  in  dispute  must  really  and 

DUOTVD  (^mA  ^"*'y  ^®  left  to  the  judgment  of  the  arbiter.     An  arbitration  will  re- 

j^.  ceive  effect  from  a  Court  of  Law,  only  when  it  is  conducted  in  perfect 

bona  fides,  and  it  will  not,  therefore,  be  supported  if  resorted  to 
merely  to  serve  as  a  cloak  to  an  adjustment  by  compromise  or  other- 
wise, which  has  been  determined  already  by  the  parties  themselves, 
the  arbiters  being  merely  called  in  to  give  the  authority  of  the  form 
of  a  decree-arbitral  to  the  settlement  thus  previously  arranged.  In 
4  Dow*s  App.  the  case  of  Maule  v.  Mavle,  9th  April  181 6,  a  submission  was  en- 
^^*  -  tered  into,  one  of  the  parties  taking  burden  upon  him  for  his  son  who 
was  a  minor,  and  who  upon  attaining  majority  performed  various  acts 
in  obedience  to  the  decree-arbitral,  believing  the  submission  and  award 
to  have  been  bond  fide  proceedings  of  the  nature  which  they  professed. 
Afterwards,  however,  the  original  scroll  of  the  submission  was  disco- 
vered, and  letters  of  one  of  the  arbiters,  from  which  it  appeared,  that 
the  arbitration  had  been  gone  into  merely  as  a  mode  of  giving  effect 
to  a  previous  agreement  of  the  parties,  and  that  the  arbiters  had  not 
in  reality  received  the  parties'  claims,  or  heard  them  as  arbiters,  but 
had  merely  pronounced  an  award  in  the  terms  previously  settled. 
The  House  of  Lords,  reversing  the  decision  of  the  Court  of  Session, 
found  that  these  proceedings  ought  not  to  be  considered  as  having  in 
law  the  effect  of  a  submission  or  decree-arbitral  In  deciding  this 
case.  Lord  Eldon  remarks,  "  that  arbiters  ought  to  go  into  the  room 
'^  as  Judges,  and  that,  though  one  is  chosen  by  one  party  and  another 
**  by  another,  each  is  not  to  act  merely  for  the  interest  of  the  party 
**  by  whom  he  is  named.  Arbiters,  by  whomsoever  named,  ought  to 
"  be  perfectly  indifferent  between  the  parties,  and  owe  to  the  parti* 
*^  cular  parties  duties  of  the  same  nature  as  those  which  the  King's 
"  Judges  owe  to  His  Majesty's  subjects  in  general,  though  not  named 
«  by  them." 
Epfect  of  kh-  The  effect  of  entering  into  a  submission,  and  of  its  acceptance  by 
SUBMISSION.  ^^6  arbiter  named,  is  to  bind  the  parties  to  this  particular  mode  of 
settling  their  disputes,  and,  consequently,  to  exclude  them  from  other 
means  of  trying  it.  It  is,  therefore,  incompetent  for  a  party  to  a 
submission  accepted  by  the  arbiter  to  institute  an  action  against  the 
other  party  regarding  any  matter  which  falls  within  the  terms  of  the 
13  S.  289.  submission  ;  Robertson  v.  Johnston,  22d  January  1835.  As  action  is 
thus  excluded,  so  is  diligence,  and,  therefore,  it  was  held  incompetent 
to  give  a  charge  for  the  price  of  a  subject,  pending  disputes  regarding 
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the  terms  of  the  conveyance,  which  disputes  by  the  articles  of  roup      Part  II. 
under  which  the  purchase  was  made  were  submitted  to  arbitration ;  chapter  VI. 
Stewart  v.  Lan^s  TrusteeSy  30th  November  1839.     Nor  can  a  party  2  d.  167. 
escape  from  the  mode  of  settlement  to  which  he  has  bound  himself, 
by  judicially  challenging  the  integrity  of  the  arbiter.    In  Drew  v.  12  D.  983. 
Lebum^  8th  June  1850,  the  Court  refused  to  suspend  the  proceedings 
in  a  submission  during  the  dependence  of  an  action  to  have  it  de- 
clared, that  the  arbiter  had  disqualified  himself  from  further  proceed- 
ings by  corruption  and  partiality.    Tlie  principal  action  was  after- 
wards dismissed  as  irrelevant ;  Drew  v.  Lehwrn,  28th  February  1852 ;  14  D.  559. 
and  the  Court  expressed  strongly  their  reluctance  to  interfere  during 
the  dependence  of  a  submission,  unless  the  pursuer  of  such  an  action 
of  declarator  averred  specifically  something  inferring  corruption,  ex- 
traneous to  the  arbiter's  mere  actings  in  the  conduct  of  the  submis- 
sion, it  being  not  enough  to  say  that  he  has  gone  wrong  in  his  act- 
ings, as  errors  in  the  proceedings  may  be  corrected  before  decree.* 

As  the  contract  of  submission  implies,  that  each  party  to  it  places  arbiter  must 
his  legal  rights  at  the  disposal  of  another,  the  qualities  of  the  referee  ^^  kambd. 
form  evidently  a  consideration  of  the  first  importance  to  the  party 
who  invests  him  with  such  a  power ;  and  it  is,  therefore,  an  essential 
principle  of  the  law  of  arbitration,  that  the  arbiter  must  be  an  indi- 
vidual selected  or  assented  to  by  the  party.  The  rule  of  delectus  per- 
eoncB  is  not  stronger  anywhere  than  it  is  here,  and  it  receives  an  effect 
so  stringent,  that  an  obligation  to  submit,  however  clear,  has  no  com* 
pulsory  effect,  unless  an  arbiter  or  arbiters  be  named.  It  cannot  even 
be  used  as  the  means  of  forcing  the  grantor  of  it  to  select  a  referea 
A  general  obligation  to  settle  disputes  by  reference,  therefore,  but 
without  appointing  a  referee,  is  legally  inoperative ;  Davidson  v.  F.  C. 
Oswaldy  28th  February  1810.  This  is  a  well  established  rule,  which 
it  is  of  importance  for  practitioners  not  to  lose  sight  of  Like  every 
other  rule,  it  bends,  of  course,  to  positive  statute,  and,  where  arbitra- 
tion is  prescribed  by  Act  of  Parliament,  as  in  the  case  of  Friendly 
Societies  under  the  Act  33  Geo.  III.  cap.  54,  §  16,  the  objection  of 

*  This  decision  was  affirmed  on  appeal,  8th  March  1855.  Lord  Brougham  observed : —  2  Macq.  App.  1. 
"  I  do  not  contend,  that  there  may  not  be  cases  in  which  it  would  be  justifiable  in  the  Comi 
"  to  stop  what  is  called  a  going  submission,  and  to  interfere  upon  an  application,  unfortu- 
"  nately  not  as  our  more  conyenient  course  sanctions  by  summary  application,"  (see  3  &  4 
WilL  IV.  0. 42,)  "  but  by  an  action  of  declarator  and  interdict,  as  in  the  present  case.  1  do 
"  not  take  upon  myself  to  say,  that  I  may  not  imagine  cases  which  would  justify  the  Court, 
"  in  respect  of  the  incurable  nature  of  a  flaw  in  the  proceedings  suggested  by  such  a  suit^ 
**  sanctioning  the  suit  and  stopping  a  going  submission.  Such  cases  may  arise ;  I  can 
"  imagine  one  very  easily  of  gross  corruption  on  the  part  of  the  arbiter.  If  one  party  chooses 
"  to  insist  upon  going  on,  and  the  other  party  says — What  is  the  use  of  going  on  now,  when 
"  the  result  can  only  be  that  the  award  or  decree  of  the  arbiter  must  be  set  aside  ? — I  can 
**  well  imagine  that  the  Court  of  Session  would  be  justified  in  sustaining  the  reasons  of  a  de- 
"  clarator  and  interdict,  and  stopping  a  going  submission.  But  nothing  of  the  sort  occurs  in 
*'  the  present  case." 
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Pajet  IL      delectus  personce  will  not  be  admitted  to  exclude  that  mode  of  settle- 

Cbapteb  VI.  T^^^^  >  Cooper  V.  Bertram,  Shotts  Friendly  Society,  llth  March  1825  ; 

8  S.  648.  Manson  v.  DouU,  5th  June  1840.     Another  exception  has  gradually 

2  D.  1015.        been  gaining  ground,  viz.,  where  the  reference  is  not  strictly  a  sub- 

■^AMED^'"'    mission  of  existing  or  anticipated  disputes,  but  is  of  the  nature  of  an 

agreement  for  completing  and  explicating  a  contract,  into  which  the 
parties  have  entered.     Thus,  an  agreement  in  a  lease  to  transfer  farm 
stock  at  a  valuation  by  referees,  effectually  fixes  that  as  the  mode  of 
2  8. 693.  ascertainment,  though  the  referees  bo  not  named  ;  Munro  v.  Mac- 

kenzie, 18th  December  1823.     An  agreement  in  a  lease  of  coal,  that 
it  should  be  void  after  nominees  mutually  chosen  should  report  that 
the  coal  could  be  no  longer  worked  to  advantage,  was  held  obligatory 
8  8.  970.  upon  the  parties  to  choose  men  of  skill ;  Dixon  v.  Campbell,  25th 

June  1 830.  And  an  agreement  in  a  lease,  that  the  value  of  land  to 
be  retained  by  the  proprietor  should  be  fixed  by  men  mutually 
chosen  was  held  to  exclude  an  action  to  ascertain  the  damage,  and 
5  p.  749.  the  parties  were  held  bound  to  concur  in  naming  referees ;  Smith  v. 
Duff,  28th  February  1843.  In  the  report  of  this  case,  the  leading 
authorities  will  be  found  cited.  But,  while  there  is  thus  a  limited 
exception,  and,  while  a  reference  to  arbiters  not  named  will  receive 
effect  when  designed  to  explicate  certain  agreements,  still  the 
general  rule  remains  unshaken,  that  a  reference  without  arbiters 
specified  is  inoperative  with  regard  to  disputes  existing  or  antici- 
pated. Even  with  regard  to  such  disputes,  the  general  obligation  to 
submit  is  of  frequent  occurrence  in  contracts,  leases,  and  other  deeds 
connected  with  matters  in  which  differences  of  opinion  are  likely  to 
occur  ;  and  these  form  a  class  of  cases  peculiarly  adapted  to  this  mode 
of  settlement.  But,  although  this  general  obligation  is  not  legally 
binding,  the  clause  practically  receives  effect,  and  it  has  been  approved 
of  by  Conveyancers  as  having  a  pacific  tendency.  Our  Courts  also 
will  give  encouragement  to  parties  to  resort  to  this  conventional 
means  of  adjusting  matters  not  properly  suited  to  judicial  investiga- 
tion; and,  although  they  cannot,  excepting  in  the  limited  class  of 
cases  already  specified,  refuse  to  entertain  an  action  on  the  ground 
that  there  is  a  general  obligation  to  refer,  while  no  arbiter  is  named, 
they  will  not  regard  favourably  litigations  resorted  to  without  any 
attempt  to  settle  the  dispute  in  the  spirit  of  that  obligation,  and  they 
will  generally  adopt  a  mode  of  settlement  essentially  the  same  in  its 
result  by  a  remit  to  a  skilled  referee,  where  that  is  obviously  the  most 
digible  course  of  procedure.  The  arbiter  must  not  only  be  agreed 
upon,  but  ho  must  be  specified  by  his  proper  individual  name,  so  as 
to  make  it  clear  that  the  parties  have  agreed  upon  this  particular  per- 
son. A  submission,  therefore,  to  the  holder  of  an  office,  as  the  Dean  of 
the  Faculty  of  Advocates,  the  Solicitor-General,  or  the  Deputy  Keeper 
of  the  Signet,  without  naming  the  individual  holder,  is  ineffectual ; 
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Buchanan  v.  Muirheady  25th  June  1 799.     In  Hendry's  Trustees  v.      Part  II. 
Benton  8f  Co.,  28th  May  1851,  a  submission  to  A.  &  B.,  whom  failing  chapter  VI 
to  any  person  to  be  named  by  the  Sheriif  of  Lanarkshire,  was  held  m.  14593. 
ineffectual  after  the  death  of  A.  &  B.     There  is  here  a  full  note  of  13 1>.  lOOi. 
Authorities,  and  the  Judges'  opinions  refer  to  the  distinction  between 
a  reference  generally,  and  a  reference  of  matters  necessary  to  the  ex- 
trication and  effect  of  a  contract     The  nomination  of  arbiters  must 
be  the  mutual  act  of  the  parties.     If  one  arbiter  is  appointed,  he  must 
be  the  choice  of  both.     They  may  agree  that  each  shall  name  one  ; 
and,  in  that  case,  if  the  nomination  of  either  party  does  not  fairly 
receive  effect,  that  will  be  fatal  to  the  proceedings  ;  Deas  v.  Aytoun,  1  s.  29. 
25th  May  1821.     Here  execution  was  refused  to  a  decree-arbitral,  in 
consequence  of  one  of  the  parties  having  inserted  in  the  submission, 
along  with  the  referee  selected  by  himself,  a  different  person  from 
the  one  chosen  by  the  other  party. 

It  is  no  objection  to  an  arbiter,  that  he  has  an  interest  in  the  mat-  Disqualifioa- 
ter  submitted  to  him,  if  that  circumstance  be  known  to  the  parties 
when  they  submit ;  Johnston  v.  Cheape,  8th  July  1817.     But,  if  an 
interest  to  the  arbiter  shall  emerge  after  his  nomination,  that  circum-  247°^*    ^' 
stance  will  disqualify  him  ;  M'Kemie  v.  Clark,  19th  December  1828  ;  7  S.  215. 
Tennent  v.  Macdonald,  16th  June  1836.     It  is  no  disqualification  of  14  S.  976. 
an  arbiter,  either  in  continuing  or  accepting  of  a  submission,  that  he 
is  a  Judge  of  the  Court  of  Session  ;  Fisher  v.  Colquhoun,  16th  July  6  D.  1286. 
1844.     In  the  old  case  of  Gordon  v.  Earl  of  Erroll,  June  1582,  it  M.  8916. 
was  decided,  that  a  minor  may  be  an  arbiter.     A  contractor  with 
a  railway  company  having  agreed  to   refer  all  disputes   to  A.  B., 
the  Co.'s  engineer,  and  A.  B.  having  subsequently  been  appointed 
manager  of  the  company,  that  circumstance  was  held  not  to  dis- 
qualify him  ;  Phipps  v.  Edinburgh  <k  Glasgow  Railway  Co,,  1 1th  March  6  D.  1025. 
1843. 

When  there  are  two  arbiters,  it  is  advisable  to  obviate  the  risk  of  a  Ovbrbmar. 
difference  of  opinion,  which,  unless  provided  against,  may  render  the 
proceedings  fruitless  ;  and  this  may  be  done,  either  by  empowering 
the  arbiters  to  nominate  an  additional  arbiter,  or  by  the  appointment 
of  an  oversman  or  umpire.     If  an  additional  arbiter  be  appointed,  he 
will  act  and  decide  along  with  those  originally  named.    An  oversman 
does  not  act,  unless  and  until  the  arbiters  differ  in  opinion.     The 
oversman  may  either  be  appointed  along  with  the  arbiters  by  the 
parties  in  the  deed  of  submission,  or  they  may  by  the  deed  give 
power  to  the  arbiters  to  name  him.    If  the  appointment  is  left  to  the 
arbiters,  they  may  nominate  him  at  any  time  within  the  period  during 
which  their  powers  under  the  submission  last.     Lord  Ellenborough  2Jann.&Byih. 
remarks  : — '*  It  is  very  convenient  for  arbitrators  to  begin  by  appoint-  C^^«y*ncing, 
"  ing  an  umpire,  because  they  are  more  likely  to  agree  upon  a  proper 
"  choice  of  one  before  they  themselves  begin  to  quarrel ;"  but  that 
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**  there  is  nothing  to  restrain  them  in  reason  and  sense  from  choosing 
''  the  umpire  at  any  time  while  he  has  power  to  acf  In  Scotland, 
it  is  well  ascertained,  that  the  arbiters  may  effectually  appoint  an 
oversman  before  they  themselves  proceed  to  consider  or  decide  the 
case.  But,  if  they  do  so,  the  nomination  is  contingent  upon  their  dif- 
fering in  opinion.  If  no  difference  arises,  the  oversman  never  acts  ; 
and  if  a  difference  does  occur,  it  is  only  then  that  the  submission  de- 
volves upon  him  ;  Brysson  v.  MitcheUy  10th  June  1823.  A  decree- 
arbitral  by  an  oversman,  therefore,  is  invalid,  unless  it  appear  dis- 
tinctly, that  he  acts  in  consequence  of  the  arbiter  having  differed  in 
opinion;  Gordon  v.  Ahemethyy  30th  November  1716;  Chirdner  v. 
Ewingy  19th  January  1773.  It  has  been  decided,  that  refusal  by  one 
of  two  arbiters  to  act,  is  a  sufficient  ground  for  the  oversman  to  pro- 
ceed ;  Middleton  v.  Chalmers,  9th  June  1721.  In  this  case,  the  fact 
of  the  refusal  to  act  was  certified  by  notarial  protest  The  act  by 
which  the  arbiters  appoint  an  oversman  is  called  a  devolution.  It 
was  formerly  held,  that  the  devolution  must  be  executed  with  legal 
solemnities,  but  the  later  decisions  do  not  require  that  formality ; 
Kirkcaldy  v.  Daigaims'  Trustees,  16  th  June  1809.  An  oversman 
cannot  effectually  decide,  where  there  is  no  original  nomination  or 
devolution  appointing  him  ;  Telfer  it  Co.  v.  BeU,  31st  January  1823 ; 
and  a  devolution,  executed  by  arbiters  upon  whom  the  parties  have 
conferred  no  power  to  appoint  an  oversman,  is  inept ;  Matheson  v. 
M'Kenzie,  1st  July  1842.  But  it  has  been  decided,  that  one  of  two 
arbiters  cannot  be  compelled  either  to  pronounce  an  award  or  to 
choose  an  umpire,  because  it  may  be  impossible  for  him  to  agree  with 
the  other,  either  in  the  decision  or  in  the  selection ;  White  v.  Fergus, 
7th  July  1796.  In  selecting  an  oversman,  the  arbiters  must  exercise 
their  judgment,  and  expedients  for  making  the  selection  which  might 
be  available  to  the  parties  are  not  permitted  to  them.  Thus,  in  Eng- 
land, a  nomination  was  held  void,  which  was  made  by  tossing  up 
which  of  the  arbiters  should  name  the  umpira  But,  in  another  case, 
the  appointment  was  sustained,  two  persons  having  first  been  named, 
both  of  whom  were  admitted  by  each  arbiter  to  be  fit,  and  then  they 
tossed  which  of  these  should  be  the  umpire.  Here  there  was  an  in- 
telligent selection  of  two  fit  persons,  and  the  decision,  therefore,  falls 
within  the  principle  of  the  rule  thus  stated  by  Lord  Tentebden  : — 
"  The  appointment  of  the  third  person  must  be  the  act  of  the  will 
"  and  judgment  of  the  two — must  be  matter  of  choice  and  not  of 
"  chance,  unless  the  parties  consent  to,  or  acquiesce  in,  some  other 
"  mode." 

JEndti/rance  of  svbmission, — By  the  usual  style  of  submission,  the 
parties  bind  themselves  to  fulfil  whatever  the  arbiters  or  oversman 
shall  determine  by  decree-arbitral  **  to  be  pronounced  betwixt  and  the 
''  day  of  next  to  come.'*     When  the  termina- 
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tion  of  the  period  is  thus  left  blank,  it  is  held  that  the  submission      ^^^  1^* 
expires  in  a  year,  or,  as  now  ascertained,  a  year  and  day.     This  was  ohaptbs  VI. 
settled  by  the  old  case  of  Wallace  v.  Wallace,  23d  February  1672 ;  Erdubahceof 
and  the  same  construction  has  been  applied,  where  there  was  merely  !^'^*^"' 
a  blank  without  the  words  *'  newt  to  come,**  although  it  was  contended  -^  ^39 
that  the  limitation  to  a  year  was  founded  entirely  upon  these  words ; 
Stark  V.  Thorn,  23d  December  1820.   When  the  period  for  pronouncing  F.  C.  App«.  p. 
an  award  is  not  limited  either  by  specifying  a  distinct  date,  or  by  a 
blank,  which  imports  a  limitation  to  a  year  and  day,  it  has  been  a  point 
of  much  discussion  and  uncertainty  how  long  a  submission  endures.  In 
one  class  of  cases,  viz.,  those  in  which  it  is  evident  that  the  submis- 
sion is  designed  to  provide  for  the  determination  of  questions  which 
may  not  or  cannot  arise  or  be  ready  for  decision,  until  years  have 
elapsed  after  the  execution  of  the  submission,  it  would  defeat  the 
parties'  object  to  hold  the  submission  inoperative  after  the  lapse  of  a 
year ;  and,  in  the  case  of  Brysson,  already  referred  to,  where  the  sub-  2  S.  882. 
mission  formed  part  of  a  contract  for  erecting  buildings,  and  was 
entered  into  for  the  purpose  of  settling  claims  that  might  arise  in  the 
course  of  the  work,  until  the  matter  was  finally  wound  up,  it  was 
held  that  the  submission  did  not  expire  by  the  lapse  of  a  year,  and 
tliat  an  award  pronounced  afterwards  was  valid  ;  and  the  same  was 
found  with  regard  to  a  submission,  forming  part  of  an  agreement  as 
to  a  lease  of  coal ;  Halket  v.  Earl  of  Elgin,  16th  December  1826.  5  S.  154. 
Even  when  there  is  no  such  specialty,  from  which  the  intention  to 
submit  during  a  period  of  years  can  be  inferred,  it  was  the  opinion  of 
Mr.  Erskine,  that  a  submission  not  limiting  the  arbiters  to  any  deter-  Inst.  iv.  3,  29. 
minate  time,  ought,  like  other  contracts  or  obligations,  to  subsist  for 
forty  years.      This  question  was  deliberately  considered,  and  the 
opinions  of  the  whole  Court  taken  in  the  case  of  Fleming  v.  Wilson  6  S.  906. 
&  M'LeUan,  7th  July  1827,  when  a  judgment  was  pronounced  in  ac- 
cordance with  Mr.  Erskine's  opinion,  but  with  considerable  difference 
upon  the  Bench,  six  of  the  Judges  being  of  opinion,  that  a  submis- 
sion, although  not  limiting  the  time,  does  expire  at  the  end  of  a 
year. 

A  submission  is  brought  to  an  end,  not  only  by  the  expiration  of  Submimion 
the  period  fixed  by  itself,  but  also  immediately  upon  the  death  of  ^^'jj^^^*^'^" 
either  party.     This  results  from  the  very  peculiar  nature  of  the  con*  pabtt. 
tract     The  selection  of  the  Judge  is  a  delectus  personcs  with  a  refer- 
ence to  the  individual  antagonist  party  with  whom  the  submission  is 
contracted  ;  and  either  party  may  upon  his  death  be  succeeded  by  a 
representative,  with  whom  such  a  contract  would   not  have  been 
entered  into  at  first.     This  is  a  well-established  principle,  and  it 
received  effect  in  the  case  of  Robertson  v.  Cheynes,  6th  February  9  D.  590. 
1847,  which  contains  references  to  the  previous  authorities.     This 
case  exemplifies  the  rule  with  pecidiar  force,  inasmuch  as  the  interest 
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of  the  deceased  party  had  here  become  vested  in  an  assignee,  who 
was  desirous  to  become  a  party,  and  proceed  with  the  submission. 
We  have  already  seen,  that  a  submission  falls  by  the  death  of  one  of 
several  parties  upon  the  same  side  as  in  the  case  of  one  of  several 
tutors  personally  bound.  The  risk  of  expiration  by  the  death  of  a 
party  may  be  obviated  by  a  provision  in  the  deed,  that  the  submission 
shall  not  fall  by  the  death  of  either  party.  This  effect  will  not  be 
produced  indirectly,  as  by  an  obligation  on  the  party  and  his  heirs 
and  executors  to  implement  the  decree-arbitral.  That  is  the  usual 
form  of  obligation,  and  it  does  not  remove  the  implied  condition  of 
the  contract,  that  the  decree  shall  be  pronounced  during  the  life  of 
the  party.  In  order  to  prevent  lapse  by  death  of  party,  there  must 
be  a  distinct  substantive  declaration,  that  the  submission  shall  not 
thereby  fall.  The  efficacy  of  such  a  declaration  was  fully  recognised 
in  Ewing  &  Co,  v.  Dewar,  19  th  December  1820.  It  need  scarcely  be 
remarked,  that  the  death  of  the  arbiter  puts  an  end  to  the  submis- 
sion. This,  as  well  as  the  doctrine  of  expiration  by  death  of  party, 
is  stated  in  the  ancient  case  of  Macanqxiai  v.  BosweU,  14th  May 
1563. 

A  submission  does  not  fall  by  the  bankruptcy  of  a  party,  even 
though  his  property,  and  of  course  the  interest  in  the  matter  sub- 
mitted, be  judicially  transferred  from  him,  as  in  a  sequestration. 
The  submission  still  subsists,  but,  in  order  that  the  proceedings  in  it 
posterior  to  the  bankruptcy  may  be  effectual,  they  must  be  notified 
to  the  trustee  for  the  creditors,  in  order  that  he  may  appear  for  their 
interest ;  Grant  v.  Girdwood  &  Go.^  23d  June  1820.  In  the  previous 
case  of  Barbour  v.  Wight,  21st  November  1811,  a  decree-arbitral, 
pronounced  after  one  of  the  parties  became  bankrupt,  was  set  aside, 
because  his  creditors  had  not  been  made  parties  to  the  submission, 
or  heard  for  their  interest. 

An  exception  to  the  general  rule  of  the  personality  of  submission, 
occurs  iu  cases  where  the  submission  forms  an  essential  part  of  an- 
other contract,  as,  for  example,  in  a  lease  with  a  clause  of  arbitration 
for  determining  emerging  questions  and  rights  ;  Montgomerie  v.  Car- 
rick^  23d  June  1848.  The  submission  in  such  a  case  is  necessarily 
equal  in  endurance  with  the  contract  out  of  which  the  questions  are 
to  arise,  and  all  decrees  during  the  currency  of  the  contract  are 
interim  awards,  for  it  is  not  in  the  arbiter's  power  to  pronounce  a 
final  decree  till  the  contract  expires.  See  the  continuation  of  the 
same  case,  Montgomerie  v.  Carrick,  8th  December  1849. 

A  submission  does  not  fall  by  the  institution  of  an  action  of  reduc- 
tion of  it,  and  an  effectual  decree-arbitral  may  be  pronounced,  not- 
withstanding the  dependence  of  such  an  action  ;  Abbott  &  Son  v. 
SkeUon,  12th  May  1824.  And,  although  the  decree  pronounced  in  a 
submission  may  be  inept,  that  circumstance  does  not  exhaust  the 
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submission,  which  may  still  be  proceeded  with,  till  the  question  is  dis-      ^^n  iL 
posed  of  by  an  effectual  award ;  Reid  v.  Walker,  15th  December  1826.  chapteb  VI. 

By  the  expiration  of  the  time  limited  in  the  submission,  the  pro-  Ehddbakcb  ov 
ceedings  simply  come  to  an  end,  and  any  decree  pronounced  after-  "^^?I^'®"» 
wards  is  null;  Donaldson  v.  Donaldson,  26th  January  1770.    The5s/i^/' 
proceedings  of  the  arbiters,  however,  after  the  submission  has  expired,  M.  voce, "  At- 
may  be  made  valid  by  the  homologation  of  the  parties,  as  by  their  *App«?No!'i. 
appearing  and  pleading,  or  otherwise  acting  as  if  the  submission  were 
still  in  dependence.     This  was  one  of  the  grounds  of  decision  in 
Fleming  v.  Wilson  4r  M^LeUan,  7th  July  1827,  where  the  opinions  of  5  S.  906. 
the  whole  Court  were  taken.     The  submission  was,  by  a  favourable 
construction,  held  to  subsist  so  as  to  include  the  day  betwixt  and 
which  the  arbiters  are  appointed  to  decide ;  and  so,  where  arbiters 
were  to  determine  betwixt  and  the  22d  day  of  December,  these  words 
were  held  to  include  the  22d  day  of  December  within  the  period  of 
the  submission;  Cockburns  Relict  v.  Edward,  31st  January  1724;  M*^^- 
and  a  decree-arbitral  pronounced  in  ipso  termino,  therefore,  is  valid  ; 
Wilson  V.  Haddo,  30th  June  1694.     From  the  same  favourable  regard  M.  647. 
to  this  contract,  when  the  period  by  its  terms  (from  the  insertion  of 
a  blank)  extends  to  a  year,  or,  as  now  settled,  a  year  and  day,  it  is 
reckoned  from  the  date  of  tlie  last  subscription ;  and  this  rule  was 
applied,  so  as  to  make  the  period  endure  for  a  year  after  the  subscrip- 
tion, not  of  the  principal  parties  who  had  signed  of  previous  dates,  M.  roee,  "Ar. 
but  of  a  person  subscribing  merely  as  a  cautioner  that  one  of  the  par-  ^p^^^Na  8 
ties  should  implement  his  part  of  the  obligation ;  Taylor  v.  Grieve,  25th 
November  1800.     It  was  long  held,  upon  the  authority  of  Erskine,  Inst.  iv.  8, 29. 
that  a  submission  with  a  blank,  executed  upon  a  particular  day,  lasted 
till  that  day  year,  because  that  was  the  latest  day  with  which  the 
blank  could  be  filled  up.     In  the  case,  however,  of  the  Earl  of  Dun-  7  S.  695. 
more  v.  M'Inturner,  13th  May  1829,  it  was  contended,  on  the  autho- 
rity of  Lord  Bankton,  and  of  the  old  case  of  Menzies  v.  iVGrigor^  M.  689. 
February  1 665,  that  the  endurance  is  for  a  year  and  a  day ;  and  the 
Court  having  inquired  into  the  analogous  practice  in  the  proceedings 
of  Court,  and  found,  that  a  process  docs  not  fall  asleep  until  a  year 
and  day  from  the  date  of  the  last  interlocutor,  it  was  decided,  that, 
where  a  submission  had  been  prorogated  on  5th  February  1823  to  the 
blank  day  of  blank,  it  endured  for  a  year  and  a  day,  and  was  again 
validly  prorogated  upon  the  6th  day  of  February  1824.     Tlie  same 
principle  which  applies  to  prorogations  applies  also  to  submissions 
themselves. 

The  functions  of  the  arbiters  must,  however,  be  completely  executed 
before  the  submission  expires,  and,  therefore,  a  decree  was  found  null, 
although  the  award  had  been  pronounced  within  the  period,  the 
decree  not  having  been  signed  till  afterwards ;  WaUon  v.  Milne,  18th  M.  646. 
November  1696  ;  and  the  same  was  held  by  a  large  majority  of  the 
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whole  Court  in  Lang  v.  Brown,  23d  November  1852,  affirmed  on  ap- 
peal as  to  this  point. 

Prorogation  of  Submimon, — A  submission  is  continued  in  effect  by 
PBOBOOATiON,  which  is  an  act  extending  the  period  after  the  term 
limited  by  the  deed ;  and  this  may  be  done  by  the.  parties  either  in 
writing,  or  rehvs  ipsis  etfactis.  It  may  also  be  done  by  the  arbiters, 
if  they  are  empowered  by  the  submission  to  prorogate.  It  is  unne- 
cessary that  the  prorogation  be  probative.  This,  like  the  devolution, 
is  regarded  as  a  step  of  procedure  in  the  cause,  which  is  sufficiently 
authenticated  by  the  writing  of  the  clerk  and  the  arbiter's  signature, 
without  further  solemnity ;  Stewart  v.  Waterstone,  8th  March  1804,  a 
case  which  establishes  this  principle  in  regard  to  both  prorogation 
and  devolution.  See  also  the  case  of  Gordon  v.  Monteith,  10th  De- 
cember 1812.  It  is  no  objection  to  a  prorogation  that  it  is  not  written 
separately  on  stamped  paper,  and  it  may  be  indorsed  upon  the  deed 
of  submission  itself;  Paterson  v.  Sanderson,  16th  May  1829.  Proro- 
gation results  only  from  a  distinct  act  to  that  effect,  and  will  not  be 
presumed ;  and,  therefore,  a  decree-arbitral  was  reduced,  notwith- 
standing that  it  was  executed  within  twelve  months  of  the  devolu- 
tion upon  the  oversman,  which,  it  was  contended,  was  to  be  held  as  a 
second  submission,  or  as  implying  a  virtual  prorogation,  and  so  giving 
the  submission  currency  for  a  year  from  its  date ;  Thomson  v.  Norton, 
28th  January  1818.  We  have  already  seen  a  submission  effectually 
prorogated  by  homologation  in  the  case  of  Fleming  v.  Wilson  ^ 
M^LeUan,  7th  July  1827.  This  principle  is  fully  recognised  in  Eng- 
land, where  it  has  been  repeatedly  decided,  that,  if  the  parties  attend 
the  arbitrator  after  the  time  appointed  lias  expired,  or  do  any  other  act 
which  recognises  the  subsistence  of  the  reference,  or  of  the  arbitrator's 
authority,  that  alone  is  evidence  of  a  new  agreement  to  submit ;  and 
there  is  a  case  reported,  in  which  the  solicitor  of  a  party  having, 
after  the  expiration  of  the  time,  written  to  the  arbiter,  urging  him  to 
reconsider,  that  letter  was  held  a  consent  to  enlarge  the  time.  Even 
where  arbitrators  appointed  an  umpire  without  authority,  the  parties 
having  attended  the  umpire  were  held  to  have  bound  themselves. 

If  the  arbiters  have  power  to  prorogate,  it  is  no  objection  to  their 
prorogation,  that  appearance  cannot  be  made  for  one  of  the  parties  at 
the  date  of  the  prorogation ;  and,  therefore,  in  a  submission  which 
was  declared  not  to  fall  by  the  death  of  the  parties,  one  of  whom  was 
trustee  upon  a  sequestrated  estate,  a  prorogation  executed  after  the 
death  of  the  trustee,  and  before  the  appointment  of  his  successor,  was 
held  to  be  effectual ;  Ewing  &  Co.  v.  Dewar,  19th  December  1820. 

The  effect  of  the  prorogation  is  to  continue  the  submission  and 
everything  connected  with  it  upon  the  same  footing,  as  if  the  time 
prorogated  had  been  embraced  in  the  original  contract.  In  the  words 
of  an  English  Judge,  "  The  agreement  to  enlarge  the  time  for  making 
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"  the  award  must  be  understood  as  by  reference  virtually  incorporating      Part  IL 
"  in  itself  all  the  antecedent  agreements  between  the  parties  relative  chaptor  VI. 
*'  to  that  subject,  as  if  the  same  had  been  formally  set  forth^  and 
**  repeated  therein."    The  decision  in  the  case  of  Langs  v.  Brown,  23d  15  D.  38. 
November  1852,  appears  to  be  in  accordance  with  the  principle  just 
stated.     It  was  there  held  by  a  majority  of  the  whole  Court,  that  pro- 
rogation by  an  oversman  keeps  the  whole  submission  in  force,  although 
certain  limited  points  only  of  the  dispute  were  devolved  upon  him, 
and  that  the  arbiters,  therefore,  might  competently  execute  a  decree- 
arbitral  upon  matters  not  devolved,  after  the  date  when,  but  for  the 
oversman's  prorogation,  the  submission  would  have  expired.* 

Powers  of  Arbiters, — The  powers  of  the  arbiters  correspond  to  their  Powers  of 
duties,  which  are  to  investigate  and  decide  justly  the  matters  sub-  •^**"^"*' 
mitted.  The  ordinary  course  of  procedure  is  for  the  arbiter,  first,  to 
write  an  acceptance  of  the  submission,  appoint  a  clerk,  and  pronounce 
an  order  upon  the  parties  to  lodge  their  claims.  These  it  is  his  duty 
to  consider — to  order  written  answers  if  requisite — to  hear  the  parties 
personally,  or  "by  their  advisers — to  receive  the  evidence  which  they 
may  tender  in  support  of  their  own  claim  or  against  the  claim  of  the 
other  party.  It  is  generally  advisable,  that  he  issue  notes  of  his  opi- 
nion before  deciding,  and  allow  the  parties  an  opportunity  of  being 
heard  again,  if  they  desire  it,  which  will  afford  security  against  error 
in  fact  or  judgment.  Such  is  the  general  course  of  procedure ;  but 
some  portions  of  it  are  not  obligatory  in  any  submission,  and  some 
are  dispensed  with  in  submissions  of  a  special  character.  We  shall 
notice  such  parts  of  the  procedure  as  are  indispensable : — 

And,  fii-st,  it  is  well  settled  that  an  arbiter  cannot  decide  without  Arbiter  mubt 
hearing  the  parties.     By  the  Act  of  Sederunt,  2d  November  1695,  ™^^^^f™- 
already  referred  to  as  containing  regulations  made  under  Parlia- ActofRepila- 
mentary  authority,  and  which  therefore  has  the  same  force  as  a  \^^ 
Statute,  it  is  enacted  in  the  25th  section,  "  That,  for  the  cutting  off  of 
"  groundless  and  expensive  pleas  and  processes  in  time  coming,  the 
"  Lords  of  Session  sustain  no  reduction  of  any  decreet-arbitral,  that 
"  shall  be  pronounced  hereafter  upon  a  subscribed  submission,  at  the 

instance  of  either  of  the  parties  submitters,  upon  any  cause  or 

reason  whatsoever,  unless  that  of  corruption,  bribery,  or  falsehood, 


*  This  case  was  reversed  upon  appeal,  8th  May  1855,  upon  the  ground  that  the  power  of  2  Macq.  App. 
prorogation  by  an  oversman  is  confined  to  the  matters  referred  to  him.  The  Lord  Chancellor  93. 
(Cranwortu)  laid  it  down,  that,  when  an  instrument  of  devolution  is  executed,  the  oversman 
is  placed  in  the  same  position  as  if  there  were  no  other  matters  in  dispute  than  those  referred 
to  him.  He  possesses  a  discretionary  power  of  prorogation  under  the  deed,  but  he  can  only 
exercise  this  power  on  the  points  which  have  been  submitted  to  him,  and  which  alone  are 
before  him.  He  cannot  prorogate  the  submission  in  toto.  The  principle  laid  down  in  tho 
text  may,  therefore,  be  thus  qualified — that  the  effect  of  a  prorogation  is  to  continue  the 
submission,  in  regard  to  the  matters  in  dependence  before  the  party  jtrorogatingt  upon  the 
same  footing  as  if  the  time  prorogated  had  been  embraced  in  the  original  contract. 
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^*  to  be  alleged  against  the  Judges-arbitrators  who  pronounced  the 
"  same."  But  although  the  objections  competent  to  a  decree-arbitral 
are  here  limited  to  the  three  points  of  corruption,  bribery,  or  false- 
hood, chargeable  against  the  arbiter,  that  limitation  does  not  put  it 
into  his  power  to  disregard  the  fundamental  rules  of  justice,  and  he 
cannot,  therefore,  effectually  decide,  if  he  hears  one  party  and  not  the 
other,  or  if  any  party  by  design  or  accident  has  been  excluded  from 
any  portion  of  the  procedure  adopted  by  the  arbiter  as  necessary  to 
ascertain  the  justice  of  the  casa  A  decree  pronounced  in  such  cir- 
cumstances cannot  stand.  This  was  decided  by  the  House  of  Lords, 
reversing  the  decision  of  the  Court  of  Session,  in  Sharpe  v.  Bicker- 
dyke,  24th  February  1815.  Here  the  arbiter  required  the  parties  to 
admit  in  writing  that  they  had  nothing  more  to  offer,  and  that  they 
desired  a  decision  on  the  case  as  it  stood  ;  and  he  proceeded  to 
decide  under  the  erroneous  impression,  that  such  a  written  admission 
had  been  made,  tlie  fact  being  that  it  had  not  been  signed  by  one  of 
the  parties,  who  had  material  evidence  to  produce.  In  deciding  this 
case.  Lord  Eldon  observed,  "That  by  the  great  principle  of  eter- 
"  nal  justice,  which  was  prior  to  all  these  Acts  of  Sederunt,  regu- 
"  lations,  and  proceedings  of  Court,  it  was  impossible  that  an  award 
"  could  stand,  where  the  arbitrator  heard  one  party  and  refused  to 
**  hear  the  other ;  and  on  this  great  principle,  and  on  the  fact  that 
"  the  arbitrator  had  not  acted  according  to  the  principle  upon  which 
**  he  himself  thought  he  ought  to  have  acted,  even  if  he  decided 
"  rightly,  he  had  not  decided  justly,  and,  therefore,  the  award  could 
**  not  stand."  The  same  principle  has  been  applied  in  the  subsequent 
cases  o{  Heggie  ^  Go,  v.  Stark,  1st  February  1825,  and  Earl  of  Dun- 
more  V.  M'Inturner,  28th  January  1835.  It  cannot  be  laid  down 
as  an  invariable  rule,  that  the  arbiter  must  receive  all  evidence  ten- 
dered by  a  party.  This  will  depend  upon  whether  the  proof  offered 
be  essential  to  justice.  The  term  corruption,  in  the  Act  of  Regula- 
tions, has  been  construed  so  as  to  comprehend  culpable  neglect  by  the 
arbiter,  and  a  disregard  on  his  part  of  what  is  essential  to  justice. 
According  to  Lord  Mackenzie,  in  the  cskse  o{  Mitchell,  presently  to  be 
cited,  corruption  "includes  any  plain  failure  in  duty  distinct  from  an 
"  error  in  judgment."  But  a  refusal  of  evidence  is  not  necessarily  a 
refusal  of  justice  ;  and  in  that  class  of  cases  particularly,  in  which  the 
arbiter  is  selected  on  account  of  his  own  skill  and  knowledge  in  the 
matter  submitted,  he  is  not  bound  to  receive  evidence  of  other  skilled 
persons,  tendered  with  a  view  of  influencing  his  own  judgment ;  John- 
ston  V.  Cheape,  10th  July  1817;  Macdonald  v.  Macdonald,  8th  De- 
cember 1843.*     The  case  of  Mowbray  v.  Dickson,  2d  June  1848,  is  an 

*  Under  a  mineral  lease  it  was  stipulated,  that  the  yalae  of  coal  left  unsold  bj'  the  lessees 
at  the  expiry  of  the  lease  should  be  ascertained  by  arbitration.  In  a  reduction  of  the  award, 
on  the  ground  that  it  had  been  pronounced  without  hearing  parties,  it  was  held,  that  tho 
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example  of  a  decree-arbitral  being  sustained  with  great  difficulty,  where      Part  II. 
the  arbiter  decided  without  receiving  evidence  offered.    But,  where  an  chapter  VI 
arbiter  has  once  allowed  a  proof,  delay  from  innocent  accident  in  the  arbiter  must 
taking  of  that  proof  will  not  warrant  his  proceeding  to  decide  without  hear  parties, 
it :  Mitchell  v.  Cahle,  I7th  June  1848.     In  that  case  tlie  arbiter  liad  '''^* 

•  •  10  D  1297 

allowed  both  parties  a  proof.  Under  this  order  the  one  party  exa- 
mined five  witnesses,  the  other  only  one.  The  latter  party  Iiaving 
applied  for  a  renewal  of  the  commission,  upon  the  giound  that  his 
whole  proof  had  not  been  reported  debito  tempore  through  an  acci- 
dent for  which  lie  was  not  responsible,  the  arbiter  refused  this,  and 
decided  against  him  "  after  having  considered  the  proof  taken."  The 
decree-arbitral  was  reduced,  and  the  decision  went  upon  the  principle, 
that,  if  an  arbiter  chooses  to  examine  on  one  side  in  regard  to  a  par- 
ticular fact,  he  is  bound  to  admit  the  evidence  tendered  on  the  other 
side  in  regard  to  the  same  fact.  The  Lord  President  Boylb  observed:—- 
"  I  hold  that  the  word  corruption  must  receive  a  very  broad  construc- 
"  tion.  I  hold  that  under  it  we  are  entitled  to  insist,  not  only  that 
"  justice  must  be  done,  but  that  it  must  be  done  in  a  proper  manner ; 
"  and  I  am  of  opinion,  that  that  has  not  been  the  case  here,  where 
"  the  arbiter  has  decided  on  a  half  proof,  all  on  one  side."  Lord 
FtJLLERTON  said  : — "  An  arbiter  may,  in  some  cases,  think  that  his  own 
"  information  is  sufficient  to  enable  him  to  do  justice ;  he  may  deter- 
*'  mine  that  proof  is  irrelevant  or  unnecessary,  and  refuse  to  receive 
"  it.  But,  most  unquestionably,  if  ho  hears  one  party,  he  cannot 
"  refuse  to  hear  the  other.  And,  in  the  same  way,  if  he  allows  a 
"  proof,  he  cannot  decide  on  the  proof  brought  by  one  party  to  the 
"  exclusion  of  that  which  is  brought,  or  offered  to  be  brought,  by  the 
other.  Whether  this  can  be  brought  under  the  head  of  corruption^ 
or  is  to  be  viewed,  perhaps  more  justly,  as  a  breach  of  an  implied 
"  condition  in  all  submissions,  it  is  unnecessary  to  inquire.  The 
"  competency  of  challenging  a  decree-arbitral  on  such  a  ground  must 
"  now,  since  the  decision  of  the  case  of  Skarpe,  be  considered  as  a  3  Dow's  App. 
fixed  principle  of  our  Law."  Lord  Jeffrby  said,  "  The  true  prin-  ^^' 
ciple  is,  tliat  the  decree-arbitral  can  stand  only  when  he  (the  arbiter) 
"  has  done  his  duty  fairly,  I  do  not  mean  fairly  in  reference  to  his 
**  moral  dispositions  ;  but  he  is  bound  to  shew  this  Supreme  Court 
**  that  he  has  dealt /airZy,  that  is,  equally^  with  both  parties.  Other- 
"  wise,  it  must  be  held,  that  he  has  violated  the  contract  of  submis- 
"sion."* 

duty  of  the  arbiter  here  was  an  exercise  of  skill,  and  that  in  snch  case  it  was  not  a  relevant 

ground  of  redaction,  that  parties  had  not  been  heard ;  M'Nair'8  Trustees  v.  Roxburgh^  17  D.  445. 

16th  February  1855. 

♦  In  the  case  of  MiUer  &  Sons  y.  MiUar,  10th  March  1855,  a  decree-arbitral  was  sustained  17  D.  689. 
by  the  whole  Court,  although  pronounced  without  examining  a  witness,  whom  the  arbiter  had 
propoeed  to  examine ;  and  very  fine  distinctions  were  drawn  between  that  case  and  the  case 
of  Mitchell  v.  CahU.    The  chief  ground  of  decision  seems  to  have  been,  that  the  party  who 
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An  arbiter  has  not  power  to  compel  the  attendance  of  witnesses, 
but  a  compukory  order  can  be  obtained  from  the  Court  of  Session  or 
the  Judge  Ordinary,  upon  an  application  authorized  by  the  arbiter. 
Formerly,  applications  for  letters  of  supplement  to  cite  witnesses 
before  arbiters  were  made  to  the  Lord  Ordinary  upon  the  bills,  but, 
by  the  case  of  Harvey  v.  Oibsons,  7th  July  1826,  it  was  settled  that 
the  proper  form  of  application  is  by  petition  to  the  Court  of  Session 
or  Judge  Ordinary.  If  a  witness  refuses  to  produce  documents,  on 
the  ground  of  confidentiality,  although  that  objection  has  been  over- 
ruled by  the  arbiter,  it  is  competent  to  present  a  petition  to  the 
Sheriff,  without  recommendation  of  the  arbiter,  to  order  production 
under  sanction  of  imprisonment;  Blaikie  v.  Aberdeen  Railway  Co., 
2d  March  1852.  Here  the  diligence  had,  in  compliance  with  the 
ordinary  practice,  been  applied  for  and  obtained  from  the  Sheriff, 
under  a  recommendation  from  the  arbiter ;  and  the  sheriff's  warrant 
for  imprisonment  was  sought  on  the  supposition,  and  as  the  conse- 
quence, of  a  failure  to  obey  the  sheriff's  order  for  production,  which  the 
petition  likewise  prayed  for.  It  was  competent,  however,  for  the  re- 
spondent to  shew  cause  upon  the  merits  why  he  should  not  obtemper 
the  order,  but  that  did  not  affect  the  competency  of  the  application. 
The  Court  will  not  compel  a  witness  to  leave  the  county  in  which  he 
lives,  to  appear  before  arbiters ;  and,  in  such  a  case,  the  proper  course 
is  for  the  arbiters  to  appoint  a  Commissioner  to  take  the  evidence  ; 
Gordon  v.  Neilson,  16th  July  1741.  An  arbiter  is  not  bound  to  issue 
notes  of  his  opinion- before  deciding,  or  to  exhibit  a  draft  of  the  decree- 
arbitral  before  it  is  executed  ;  Johnston,  already  cited ;  MacdUwm  v. 
Robertson,  3d  June  1825,  afiirmed  23d  May  1826.  In  the  latter  case 
it  is  only  in  the  report  of  the  appeal  that  this  point  appears. 

The  arbiter's  powers  are  limited  by  the  terms  of  the  submission, 
and  he  cannot  in  his  award  go  vMra  vires  compromissi — that  is,  he 
cannot  decide  points  not  referred,  or  give  an  award  of  greater  amount 
than  the  submission  warrants.  Thus,  a  decree-arbitral,  having  award- 
ed a  larger  penalty  than  the  submission  contained,  it  was  annulled 
quoad  excessum;  Orosat  v.  Cunningham,  24th  January  1739 ;  and  a 
decree-arbitral  was  reduced,  which  decerned  for  a  larger  sum  than 
the  price  fixed  by  the  contract  containing  the  submission ;  Napier  v. 


maintained  that  the  refnsal  to  examine  inferred  cormption,  songlit  the  examination  of  the 
witness,  in  order  to  support  a  view  which  the  arhiter  had  determined  to  he  irreleTant ;  and 
that  the  arhiter,  in  support  of  the  view  which  he  himself  considered  relevant,  was  not  hound 
to  examine  all  the  witnesses  which  were  produced,  or  offered  to  he  produced,  on  that  side, 
hut  was  entitled  to  determine  the  amount  of  proof  with  which  he  should  he  satisfied.  It 
was  in  reality  not  a  refusal  of  evidence  tendered  hy  one  party,  where  hoth  parties  were  at 
issue  upon  the  same  point,  as  in  MUcheWs  case. 

The  decision  was  pronounced,  however,  hy  hut  a  small  minority ;  and  it  is  important  to 
remark,  that  ohservations  fell  from  some  of  the  Judges,  calculated  to  impugn  the  statutory 
aoihority  of  the  Act  of  Regulations. 
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Wood,  29th  November  1844.     The  general  rule,  however,  is,  that      PaitIL 
when  an  arbiter  exceeds  his  powers,  the  award  is  supported  in  so  far  Chap™  VI 
as  authorized  by  the  terms  of  the  submission,  and  reduced  only  with 
regard  to  the  excess.    Thus,  where  an  arbiter  directed  mutual  general  7  D.  166. 
discharges,  although  the  parties  had  only  submitted  particular  claims, 
the  Lords  found  the  decree  obligatory  as  to  all  that  had  been  sub- 
mitted,  and  rectified  the  general   discharges  by  limiting  them  to 
what  had  been  contained  in  the  parties'  claims ;  Crawfurd  v.  Hamilr  M.  6835. 
ton,  25th  December  1702  ;  and  the  same  rule  was  applied,  where  the 
arbiter  had  awarded  expenses  contrary  to  an  express  provision  in  the 
submission;   Kidd  v.  Paterson,   19th  June  1810;   and  where  theF.C. 
oversman  had  erroneously  awarded  a  fee  to  the  arbiters ;  Stewart  v.  i  s.  336. 
Ross,  21st  February  1822.     This  rule,  however,  is  necessarily  limited 
to  the  cases  in  which  the  matters  decided  are  capable  of  separation. 
Where  the  points  are  so  mixed,  that  the  decision  of  one  cannot  be 
removed  without  affecting  that  of  another,  the  decree  will  be  reduced 
in  toto,  of  which  we  have  an  example  in  a  case  already  cited ;  Reid  5  S.  I4a 
V.  WcUkerr  16th  December  1826.     An  arbiter,  therefore,  cannot  de- 
cide more  than  is  submitted.     Can  he  decide  less  ?    Can  he  dispose 
of  a  part  only  of  the  matters  submitted,  leaving  the  remainder  unde- 
cided?   In  an  old  case,    Wishart  v.  Falconer,  23d  June  1625,  aM.  17,013. 
decree-arbitral  was  reduced,  on  the  ground  that  it  determined  the 
claims  of  only  one  party,  leaving  the  other  party's  claims  undecided. 
Questions  on  this  point  now  are  generally  obviated,  by  giving  power  Ihtbrim  d«- 
to  the  arbiter  to  pronounce  interim  decrees,  and  there  is  no  doubt  of  ****"^*"'^*^^ 
the  validity  of  an  interim  decree  given  under  such  a  power ;  Lyle  v.  5  D.  236. 
Falconer,  2d  December  1842.     It  does  not  appear  to  have  been 
settled  by  any  decision,  whether  an  interim  decree  be  competent, 
when  not  specially  authorized ;  but  the  inclination  of  the  Judges' 
opinions  in  the  case  just  cited  was,  that  arbiters  have  power  to 
issue  interim  decrees  without  express  authority  to  that  effect,  espe- 
cially when  the  matters  referred  are  articulate  and  separable,  a  dis- 
tinction expressly  recognised  in  the  case  of  Lord  Lovat  v.  Fraser,  m.  625. 
22d  June  1738.     When  a  valid  interim  decree  has  been  pronounced, 
it  will  receive  effect,  although  the  submission  should  terminate  with- 
out a  complete  decision  of  the  whole  matters  referred ;   Taylor  v.  1  s.  253. 
Neilson  and  Fultan,  19th  January  1822  ;  M'Kessock  v.  Drew,  14th  2  S.  13. 
November  1822. 

The  next  point  is,  whether  an  arbiter,  who  has  accepted  a  submis-  Ca«  abbitbr 
sion,  can  be  compelled  to  give  a  decision  ?  By  the  Roman  law,  an  "^J^^"?^  ^ 
arbiter  by  accepting  became  bound  to  decide ;  and,  in  order  to  make 
sure  of  a  decision,  it  was  customary  by  our  ancient  practice  for  the 
arbiter  to  subscribe  the  deed  of  submission,  which  then  contained  a 
consent  to  summary  diligence  against  himself  for  the  purpose  of 
enforcing  a  decision.    This  part  of  the  style  has  long  been  in  disuse  \ 
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but,  in  the  case  of  Marshall  v.  Edinburgh  and  Olasgow  Railway  Corw- 
pany,  26th  March  1853,  it  has  been  decided  that  an  arbiter,  after 
accepting  a  submission,  is  bound  to  go  on  and  decide  the  matter 
referred,  although  he  cannot  now  be  compelled  by  a  charge,  as  he 
does  not  subscribe  the  deed.  This  is  the  law  of  Scotland,  and  the 
case  of  Cheisly  v.  Calderwood,  30th  June  1690,  is  not  sufficient  to 
alter  it. 

When  there  is  a  plurality  of  arbiters,  their  decision  must  be  unani- 
mous, if  the  submission  contained  no  power  to  a  majority  to  decide  ; 
More  V.  GWer,  10th  February  1693.  It  was  in  order  to  avoid  the 
risk  of  such  a  result,  that  the  old  statute  of  James  I.,  1426,  cap.  87, 
now  in  desuetude,  declared  all  submissions  to  be  null,  unless  an  odd 
number  of  arbiters  was  appointed,  the  majority  at  that  period  having 
power  to  decide.  When  a  majority  is  empowered  to  decide,  the 
decree-arbitral  is  effectual,  though  not  subscribed  by  the  minority ; 
Love  or  Brodie  v.  Love,  1st  June  1825 ;  Macallum  v.  Robertson,  3d 
June  1825,  affirmed  on  appeal. 

If  an  error  calculi  be  committed,  the  Court  will  rectify  that  with- 
out reducing  the  award;  Hetherington  y.  Carlyle,  21st  June  1771. 
But  when  the  arbiter  has  issued  his  decree-arbitral,  he  is  entirely 
divested  of  his  powers,  and  the  decree  is  the  only  legal  evidence  of 
his  meaning.  An  arbiter  cannot,  therefore,  be  examined,  in  order  to 
obtain  explanations  of  ambiguity  in  his  award ;  Woddrop  v.  Finlay, 
4th  February  1794.  This  is  a  strong  argument,  therefore,  for  the 
use  of  clear  and  unambiguous  language  in  framing  the  decree- 
arbitral.  But,  if  the  award  contains  a  reference  to  the  arbiter's  notes, 
these  may  be  read  as  part  of  the  award.  It  was  held  otherwise  by 
the  Court  of  Session  in  Mackenzie  v.  Oirvan,  19th  December  1840, 
affirmed,  but  with  a  difference  of  opinion  on  this  point,  9th  March 
1843. 

An  arbiter  has  a  reasonable  discretionary  power  to  employ  such 
assistance  as  may  be  requisite  to  enable  him  to  perform  the  duty 
committed  to  him,  and  the  parties  arc,  therefore,  liable  for  any 
expense  thus  incurred;  Macleod  v.  Bisset,  I7th  December  1825 
Here  a  party  was  found  liable  for  the  fee  to  an  accountant  employed 
by  the  arbiter.  The  arbiter  has  it  also  in  his  power  to  award  ex- 
penses to  either  party.  This  is  contrary  to  the  opinion  and  practice 
which  prevailed  till  a  comparatively  recent  period.  But  the  doctrine 
is  now  fixed  by  a  scries  of  recent  decisions.  The  last  is  that  of  Ferrier 
V.  Alison,  28th  January  1843,  affirmed  18th  April  184-5. 

It  may  be  stated  as  a  general  doctrine  of  the  law,  liable  to  excep- 
tion only  in  very  special  circumstances,  that  an  arbiter  in  a  private 
submission  has  no  legal  claim  for  remuneration.  This  results  from 
the  principle,  that  arbitration  is  viewed  as  a  public  function,  and  the 
arbiter  does  not  stand  in  the  relation,  in  which  one  working  for  hire 


OONTBACTS — THE  SUBMISSION.  401 

does  to  his  employer.     No  diligence  can  be  exacted  from  him,  and      Pabt  II. 
the  result  of  his  labour  is  not  liable  to  be  quarrelled  or  impugned,   chaptxb  VI 
Notwithstanding  these  general  principles,  however,  an  arbiter  has  Rbmuveratiov 
been  found  entitled  to  sue  for  a  fee,  where  he  was  in  a  humble  rank,  ^'  abwtebs, 
and  the  object  of  the  submission  was  to  obtain  the  benefit  of  his  pro- 
fessional skill  and  labour,  upon  the  exercise  of  which  his  daily  sub- 
sistence depended.     This  judgment,  however,  was  given  with  great 
difference  of  opinion  upon  the  bench ;  Macallum  v.  Laurie,  26th  ^«  ^* 
June  1810.     The  general  doctrine,  that  an  arbiter  is  not  entitled  to 
insist  for  a  fee,  received  effect  in  the  case  of  Kennedy  v.  Kennedy,  F.  C. 
20th  January  1819,  and  in  Paterson  y.  Earl  of  Breadalbane,  19th 
February  1819,  contained  in  a  note  subjoined  to  the  former  casa 
By  the  latter  decision  it  was  enforced,  to  the  effect  of  refusing  a  fee  to 
a  professional  architect.     On  the  other  hand,  where  the  arbiters  were 
the  ordinary  law -agents  of  the  parties,  and  made  charges  for  trouble 
in  the  submission,  that  being  done  openly,  the  Court  held  it  no 
objection  to  the  validity  of  the  proceedings ;  Lyte  v.  Falconer,  2d  6 1^  286. 
December  1842.     An  arbiter  may,  however,  before  accepting  or  pro- 
ceeding with  the  submission,  stipulate  for  remuneration,  and  his  doing 
so  does  not  infer  corruption  so  as  to  vitiate  the  submission ;  Fraser  16  S.  1049. 
V.  Wright,  26th  May  1838.     The  case  of  Stuart  y.  Rosa,  21st  February  ^  ^-  ^• 
1822,  shows,  that  arbiters  are  entitled  to  find  the  parties  liable  for 
the  trouble  and  expense  of  the  clerk  to  the  submission. 

We  have  already  had  occasion  to  notice  the  importance  of  the  Solemhitim 

-  -,_  1....  ,  ..        OP  DBORXBS" 

decree-arbitral  being  clear  and  explicit  m  its  terms ;  it  must  also  be  akbitral. 
executed  with  the  statutory  solemnities ;  Short  y,  Habkin,  3d  July /„^,  p.  404^ 
1711.     Here  a  decree-arbitral  was  found  null,  because  the  writer's  note, 
name  and  designation  were  not  inserted.     It  seems  to  have  been  M.  16,SS7. 
argued,  that  informality  is  not  among  the  grounds  of  reduction  ad- 
mitted by  the  Act  of  Regulations  1695,  and  the  answer  was  sus- 
tained, that,  without  the  legal  formalities,  it  was  not  a  decree-arbitral 
in  the  sense  of  that  Act.     We  had  formerly  occasion  to  refer  to  a 
later  decision  to  the  same  effect ;  Percy  v.  Meikle,  25th  November  F.  C. 
1808.     The  decree-arbitral  may  be  written  upon  the  same  sheet  of 
stamped  paper  with  the  submission,  because  they  form  part  of  the 
same  contract ;  Drew  and  M'MiUan  v.  Hanson,  31st  January  1787.    M-  ^^• 

Grounds  of  reduction  of  decrees-arbitral — ^We  have  already  pointed  Corbuptiow— 

BBIBBRT*'— 

out  the  effect  of  the  Act  of  Regulations  1695,  in  limiting  the  grounds  faluhood. 
of  reduction  of  a  decree-arbitral  to  the  specified  grounds  of  corrup- 
tion, bribery,  and  falsehood.     The  effect  of  this  Act,  as  possessing  See  iitfra, 
statutory  authority,  is  well  known,  and  has  been  expressly  reoog-  ^'  *^* 
nised  in  the  Court  of  Appeal.    A  distinction  was,  at  one  time,  taken  2  BeU*i  Appw 
between  different  classes  of  submissions,  so  as  to  exempt  from,  the  ^* 
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operation  of  the  Act  of  Regulations  references  to  men  of  skill  to 
settle  the  terms  of  a  bargain.  The  referees  selected  for  such  a  pur- 
pose were  accounted  arbitrators,  and  not  arbiters — that  is,  not  abso- 
lute Judges,  but  to  give  an  opinion  which  might  be  corrected  by  the 
Judge,  if  manifestly  unjust ;  the  reference  in  such  matters  of  ad- 
justment, which  was  styled  the  reference  of  a  negotium,  being  distin- 
guished from  the  reference  of  a  lis  or  controversy.  Eflfect  was  given 
to  this  view  in  the  case  oi  Robertson  v.  Olephan,  16th  July  1756,  and  a 
remit  was  made  to  the  Lord  Ordinary  to  hear  parties  upon  the  equity  of 
the  determination  of  the  arbitrators.  The  same  distinction  was  again 
pleaded  in  Morrisons  v.  Aberdeen  Market  Company,  11th  March 
1847,  but  the  Court  would  not  recognise  it,  and  held  that  the  Act  of 
Regulations  is,  by  established  usage,  applicable  to  the  submission  of 
a  negotium  as  well  as  of  a  lis,  the  view  taken  in  the  case  referred  to 
not  having  been  carried  out  and  engrafted  into  our  law. 

The  term  corruption  in  the  Act  of  Regulations,  we  have  seen,  is 
held  to  apply  to  any  omission  or  failure  in  duty  on  the  part  of  the 
arbiter,  calculated  to  defeat  the  essential  principles  of  justica  Nor 
will  the  limitation  of  the  grounds  of  reduction  be  allowed  to  support 
a  decree-arbitral  obtained  by  the  fraud  of  a  party ;  and  there  is  an 
example  of  a  decree  being  reduced  on  the  ground  of  such  fraud,  in 
Logan  v.  Lang,  15th  November  1798.  The  eflfect  of  the  Act  of  Re- 
gulations in  excluding  all  judicial  correction  of  a  decree-arbitral, 
except  upon  the  grounds  specified  in  that  Act,  is  shewn  in  Glasgow, 
Barrhead,  and  Neilston  Railway  Company  v.  NitshiU  Coal  Company, 
23d  December  1848,  where  the  Court  refused  to  interfere  on  the  ground 
of  alleged  excess  of  valuation  in  a  decree.  This  case  also  shews  the  eflfect 
of  a  general  submission  in  embracing  all  questions  between  the  parties. 

Under  the  head  of  falsehood  in  the  Act  of  Regulations  is  included 
the  forgery  or  vitiation  of  the  decree-arbitral  by  an  arbiter. 

The  discovery  of  new  matter  after  a  decree-arbitral  is  issued  is  no 
ground  for  reducing  it,  although  the  production  of  it  in  time  might 
have  prevented  the  decision  ;  Sharps  v.  Bury,  I7th  May  1813. 

It  remains  only  to  be  noticed,  that  a  foreign  decree-arbitral  may  bo 
enforced  in  Scotland,  and  is  protected  by  the  Act  of  Regulations^ 
limiting  the  grounds  of  reduction,  and  cannot,  therefore,  be  chal- 
lenged on  the  ground  of  iniquity;  Johnson  v.  Crauford,  13th 
December  1776. 

We  have  already  seen,  in  treating  generally  of  the  delivery  of  deeds, 
that  a  decree-arbitral,  in  order  to  be  binding,  must  be  delivered  or 
registered. 


Enforcement  of  Decrees-arbitral — As  the  power  of  the  arbiter  is 
simply  to  decide,  he  cannot  of  himself  compel  performanca  The 
measure  of  his  functions  is  the  authority  with  whioh  the  jparties  in- 
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vest  him  ;  and  if,  therefore,  the  submission  only  empowers  him  to      Part  II. 
decide,  and  simply  obliges  the  parties  to  implement  his  decision,  then  Chaf™  VI. 
the  decree-arbitral  must  be  enforced  under  that  obligation  by  an 
ordinary  action  at  law,  the  arbiter  having  no  power  in  such  a  case  to 
grant  a  warrant  for  diligence.     Should  the  submission  contain  a  con-  Reoistratxom 
sent  to  reoristration,  that  will  not  warrant  diligence,  unless  there  be  a  ^^  ^^^^ 
consent  to  registration  of  the  decree-arbitral,  as  well  as  of  the  submis- 
sion ;  Knox  V.Hume,  12th  March  1707.     In  order,  therefore,  that  m.  626. 
the  decree-arbitral  may  be  a  warrant  for  summary  diligence,  the  par- 
ties must  give  an  express  consent  to  that  effect,  and  such  consent 
may  be  given  either  in  the  submission  or  in  a  separate  writing ;  Baillie 
&  Rogers  v.  Pollock,  19  th  May  1829.     Here  the  consent  was  contained  7  8.  6i9. 
in  a  minute  indorsed  on  the  submission  during  the  course  of  the  pro- 
ceedings.    The  decree-arbitral  is  not  a  warrant  for  diligence,  unless 
the  document  containing  the  party's  consent  to  registration  be  also 
produced  ;  Muirhead  v.  Stevenson,  19th  February  1848.  IOD.748. 

Style  of  the  Submission, — The  examination  which  we  have  made  Style  of  bur- 
of  the  legal  requisites  and  effects  of  the  deed  of  submission  suflS-  >™"o»- 
ciently  shews  what  is  essential  in  its  construction  and  terms,  and  it 
is  unnecessary,  therefore,  to  go  over  the  style  in  detail.  In  the 
Juridical  Styles  there  is  the  form  of  a  general  submission,  by  which  Vol.  ii.  p.  163. 
the  parties  refer  all  questions,  claims,  and  differences,  to  two  arbiters, 
or,  in  case  of  their  differing,  to  an  oversman  named.  It  is  properly 
provided,  that,  in  case  the  oversman  appointed  by  the  parties  should 
fail  by  death  or  non-acceptance,  the  submission  shall  devolve  upon 
any  other  oversman  whom  the  arbiters  shall  appoint.  Without  such 
a  provision,  the  arbiters  have  no  power  to  appoint  an  oversman. 
Power  is  next  given  to  the  arbiters  to  receive  the  parties'  claims,  and 
take  proof  by  writ,  witnesses,  or  oath  of  party.  Then  the  parties 
bind  themselves  to  implement  whatever  the  arbiter  or  oversman  shall 
determine  before  a  day  left  blank,  which  we  have  seen  fixes  the  dura- 
tion of  the  submission  to  a  year  and  a  day,  and  the  arbiters  or  overs- 
men  have  power  to  prorogate  at  pleasure.  This  power  the  arbiters 
can  only  derive  from  the  parties.  The  obligation  to  implement  is 
sanctioned  by  a  penalty,  which  forms  a  medium  for  recovering  the 
expense  of  enforcing  the  decree-arbitral.  Then  there  is  a  provision, 
that  the  submission  shall  subsist,  and  the  decision  be  binding,  not- 
withstanding the  death  or  bankruptcy  of  either  party.  This  is  indis- 
pensable to  obviate  the  contingency  of  death.  The  bankruptcy  of  a 
party  does  not  terminate  the  submission ;  but  in  this,  as  well  as  in 
other  respects,  it  is  advisable  to  adhere  to  the  established  form.  We 
have  next  a  very  useful  provision,  to  the  effect  that,  in  case  no  final 
decree-arbitral  shall  be  pronounced,  the  proof  taken  in  the  course  of 
the  submission  shall  be  received  as  legal  probation,  quantum  et  quale, 
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Past  II.  in  any  after  submission  or  process  at  law  between  the  parties  regard- 
Chxptbk  VI.  *^8  *'^®  same  matter.  This  provision  may  tend  materially  to  save 
trouble  and  expense,  and  to  prevent  the  lapse  of  the  submission  by 
inadvertence  or  otherwise  from  entailing  a  total  sacrifice  of  the  pro- 
ceedings under  it  Then  we  have  a  consent  to  registration  of  the 
submission,  and  of  the  prorogations,  and  wiertm  or  final  decrees- 
arbitral,  for  summary  execution.  This,  as  we  have  found,  is  indis- 
pensable with  a  view  to  summary  diligence,  which  cannot  proceed 
unless  the  parties  consent  that  the  decree-arbitral,  as  well  as  the  sub- 
mission, shall  be  registered  for  that  purpose ;  and  it  is  proper  also  to 
specify  interim  decrees  here,  this  being,  according  to  the  style  before 
us,  the  only  express  authority  to  pronounce  interim  decrees,  a  power 
the  exercise  of  which  without  warrant  from  the  parties  has  not  been 
recognised  by  any  express  authority.  Power  to  award  expenses  may 
be  inserted,  although  it  is  now  well  ascertained,  that  the  arbiter  has 
an  inherent  power  to  make  such  an  award. 

Form  of  tiie  Prorogation  and  Devolution, — The  prorogation  is  in 
the  simplest  terms,  thus : — "  /,  ^  arbiter  within  named^  do  hereby, 
"  in  virtue  of  the  powers  con/erred  on  me,  prorogate  the  time  for  de- 
"  termining  this  submission  to  the  day  of  ."     The 

devolution  is  equally  simple : — "  We,  the  arbiters  within  named,  do 
"  hereby  nominate  and  appoint  A.  to  be  oversm^an,  in  case  we  shall 
"  afterwards  differ  in  opinion"  If  a  difference  have  already  oc- 
curred, that  fact  will  be  stated  as  the  cause  of  the  nomination.  A 
prorogation  or  devolution  by  the  parties  themselves  is  in  terms 
equally  simple.  These  writings,  we  have  seen,  are  legally  regarded 
as  incidental  steps  of  procedure,  not  requiring  to  be  attested  by  the 
legal  solemnities. 
Seetupm,  p.        Style  of  Decree-arbitral, — The  decree-arbitral  must  be  attested.* 


TflS  PBOXOOA 

noH. 


The  dbyolu 

TIOV. 


7  Bell's  App. 
171. 


*  Tbe  judgment  or  report  of  a  judicial  referee  requires  neither  to  be  holograph  nor  tested, 
the  parties  making  the  reference  being  held  to  have  contemplated  the  form  in  which  judicial 
referees  make  their  reports,  and  to  have  consented  that  the  authority  of  the  Judge  should  be 
interponed  to  a  report  drawn  up  in  that  form. 

The  opinion  of  counsel  given  upon  a  mutual  memorial  is  binding  as  a  decree-arbitral, 
though  authenticated  merely  by  the  counsel's  signature.  The  parties  are  beld  to  have  had 
in  view  the  invariable  form  in  which  the  opinions  of  counsel  are  embodied ;  Frcuer  v.  Lord 
Lovat,  29th  July  1850. 

A  Scotch  submission  to  an  arbiter  resident  in  England  contained  no  provision  as  to  the 
particular  form  in  which  the  decree-arbitral  was  to  be  authenticated.  The  arbiter  issued  an 
award,  which  was  defective  in  the  solemnities  essential  to  make  such  a  deed  probative  by 
the  law  of  Scotland,  but  was  nevertheless  binding  upon  the  parties  by  the  law  of  England.  It 
was  held,  in  conformity  with  the  opinions  of  the  majority  of  the  whole  Judges,  "  that,  to  give 
"  validity  to  a  decree-arbitral  pronounced  by  Mr.  Taylor  in  England  under  the  submission 
"  in  question,  it  was  not  essential,  that  such  decree  should  be  contained  in  an  instrument 
"  duly  authenticated  according  to  the  forms  which  the  biw  of  Scotland  would  require  in  such 
"  an  instrument,  if  executed  in  Scotland ;  and  that  this  Court  can  take  cognizance  ci,  and 
"  competently  interpone  its  authority  to,  a  decree-arbitral  contained  in  an  instrument  signed 
*'  by  Mr.  Taylor  in  England,  which  the  Court  are  satisfied  is  anthentic,  and  does  truly  and 
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There  are  not  any  voces  signatce  of  indispensable  use  in  a  decree-  PabtIL 
arbitral  If  it  is  separate  from  the  submission,  it  will  narrate  the  chaptbe  VL 
terms  of  it,  and,  in  particular,  the  statement  or  description  of  the  Dbcbex-abbx- 
matter  submitted.  It  will  narrate  also  the  acceptance,  the  proroga-  ™^  ^^^  ^" 
tions,  if  there  are  any,  and,  where  the  decree  is  by  an  oversman,  the 
fact  that  the  arbiters  differed  must  appear.  The  procedure  may  also 
be  stated  in  general  terms,  as  that  the  arbiters  received  the  claims  of 
the  parties,  and  their  written  pleadings — that  he  has  heard  them 
vivd  voce  by  themselves  or  their  agents  or  counsel — and  that  he  has 
considered  the  whole  pleadings  and  the  evidence  adduced  by  each 
party ;  and  then  the  decree  usually  proceeds  in  these  terms : — 
"  And  being  weU  and  ripely  advised  in  the  matter,  and  having  God 
"  and  a  good  conscience  be/ore  my  eyes,  I  do  hereby  give  fortii  and 
"pronounce  my  final  sentence  and  decreet-arbitral,  as  follows,  viz*' 
&c.  Then  is  given  the  import  of  the  decision,  which,  as  we  have 
already  had  occasion  to  remark,  must  be  expressed  in  language  free 
from  ambiguity.  If  the  result  is,  that  either  party  is  to  pay  a  sum 
to  the  other,  he  will  be  decerned  and  ordained  to  make  the  payment 
with  interest  from  a  date  specified,  and  thenceforth  until  payment. 
If  expenses  are  awarded,  the  party  who  is  to  pay  them  will  be  found 
liable  to  the  other  in  the  expense  of  the  deed  of  submission  and  the 
expenses  incurred  in  the  course  of  the  proceedings,  payment  of  which 
will  be  decerned  for  as  well  as  payment  of  the  expense  of  recording 
the  submission  and  decree-arbitral.  It  is  usual,  although  not  neces- 
sary, to  decern  for  the  penalty  contained  in  the  submission,  and  the 
arbiter  ordains  the  submission,  acceptance,  prorogations,  and  decree- 
arbitral,  to  be  registered  to  the  effect  specified  in  the  submission. 
Upon  registering  these  documents  an  extract  will  be  obtained,  con- 
taining a  warrant  for  diligence  in  the  form  prescribed  by  the  recent 
statuta 


The  Judicial  Reference, — Arbitration  is  frequently  resorted  to  in 
the  form  of  Judicial  Reference,  which  takes  place  where,  the  matter 
in  dispute  having  become  the  subject  of  an  action,  the  case  is  sub- 
mitted to  a  private  arbiter  upon  the  suggestion  of  the  Court,  or,  it 
may  be,  upon  the  proper  motion  of  the  parties  themselvea  This  may 
be  done  by  taking  the  suit  out  of  Court  and  executing  a  deed  of  sub- 
mission, but  the  most  common,  and  generally  the  most  beneficial, 
course  is  to  go  to  the  arbiter  under  a  remit  from  the  Court.  By  this 
method  no  deed  is  required,  for  the  cause  in  dependence,  and  the 
reference  becomes  a  part  of  the  judicial  procedure.     The  parties  by 

"  correctly  express  the  final  decision  of  the  arbiter,  although  such  instrument  is  not  authen- 
"  ticated  according  to  any  forms  other  than  have  been  observed  in  regard  to  the  instrument 
in  question ;  Earl  of  Hopeioun  v.  Scots  Mines  Company ^  6th  March  1856.**  ^g  j)  739^ 
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Pakt  n.  their  counsel  state  in  a  minute,  that  they  have  agreed  to  refer  the 
Cbapteb  VI.  action  to  a  person  named,  and  that  the  judgment  of  the  Court  in 
terms  of  the  referee's  decision  or  report  shall  be  final  and  conclusive. 
The  Court  interpones  its  authority  to  this  minute,  and  remits  to  the 
referee  to  consider  the  question,  and  to  report  his  judgment.  The 
referee,  then,  proceeds  with  the  case,  receiving  the  parties'  evidence 
and  pleadings,  written  or  oral  or  both,  and  pronounces  his  judgment, 
which  may  be  embodied  either  entirely  in  a  report  stating  the  result 
in  the  form  of  findings,  or  in  the  shape  of  a  decree-arbitral  containing 
a  decerniture.  In  either  form  it  has  no  effect  until  it  is  reported, 
and  the  authority  of  the  Court  interponed. 
Procedure  It  is  not  necessaiy  here  to  examine  in  detail  the  proceedings  under 

^^^'jj^c^^'*^  a  judicial  referenca    In  form  and  effect  they  are  similar  to  those  of 
a  private  submission,  with  the  exceptions  necessarily  resulting  from 
the  distinction,  that,  while  in  the  submission  the  arbiter's  powers  are 
derived  directly  from  the  parties,  and  limited  by  the  terms  of  the 
reference,  the  judicial  referee,  in  all  matters  relating  to  the  investi- 
gation and  judgment  of  the  case,  has  the  same  power  as  the  Court 
DiOTiHcnoir      would  have  exercised,  had  no  remit  been  made.     It  results  from 
BETWEEN  SUB-    ^jjig  distiuctiou,  that  the  judicial  reference  does  not,  like  the  submis- 
juDiciAL  RE-     sion,  lapse  by  the  death  of  a  party,  but,  being  in  reality  a  depending 
FBREKCB.         action,  it  subsists  against  his  representatives ;   Watmore  cfe  Taylor 
1  D.  743.         y.  Burns,  l7th  May  1839.    As  the  action  continues  to  depend,  not- 
withstanding the  reference,  the  same  facilities  can  be  obtained  for 
citing  witnesses  and  havers  before  the  arbiter,  as  in  an  ordinary  suit ; 
and  this  constitutes  a  marked  advantage  of  the  judicial  reference 
over  the  private  submission.    For  the  same  reason,  the  parties  con- 
tinue amenable  to  the  authority  of  the  Court  in  the  proceedings  before 
the  referee,  and  any  irregularity  or  attempt  to  impede  the  proceed- 
ings or  defeat  the  ends  of  justice  may  be  summarily  corrected  and 
punished  by  the  power  inherent  in  the  Court  to  vindicate  its  own 
authority  and  punish  contempt     Of  this  an  illustration  is  afforded 
Hume,  p.  279.  in  the  case  of  Shanks  v.  Tenant,  6th  June  1816.     Here  a  party  hav- 
ing abstracted  and  destroyed  a  minute  of  reference  on  discovering 
that  the  referee's  opinion  was  unfavourable,  it  was  held  competent 
for  the  sheriff  before  when,  che  action  judicially  referred  depended  to 
grant  summary  warrant  of  imprisonment,  to  compel  restitution  of 
the  document.     This  case  may  be  compared  with  Murray  v.  Bisset, 
F.  c.  16th  May  1810.     Here  a  party,  having  failed  to  obtemper  a  sheriff's 

order  to  execute  a  deed  in  accordance  with  a  decree-arbitral,  it  was 
held  incompetent  for  the  sheriff  to  enforce  that  order  by  imprison- 
Bee  mpra  p.     ^^^^'    I^  the  latter  case,  summary  incarceration  was  ordered  by  a 
398.  sheriff  in  execution  of  his  own  decree,  which  is  legally  incompetent. 

In  the  former  case,  it  was  awarded  in  vindication  of  the  Court's 
authority  from  contempt,  a  power  necessarily  inherent,  and  which 
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forms  an  important  element  in  the  proceedings  under  a  judicial     PaiitII. 
reference.  Cha^VI. 

The  judicial  referee  owes  the  same  duty  to  the  parties  as  the  Refehes  must 
Court,  and  he  cannot  effectually  decide  without  hearing  them.    If  he  ^^^  pabtiks. 
gives  judgment  without  hearing  them,  the  Court  will  remit  the  case  See  svpra,  p. 
to  him,  that  the  parties  may  be  heard;  Lylev.  Neilson,  15th  June^^^- 
1844     A  judicial  referee  is  entitled  to  a  fee  for  his  trouble ;  Baxter  6  D.  ii63. 
V.  Macarihur,  1st  June  1838  ;  and,  when  a  fee  of  reasonable  amount  le  &  i086. 
is  paid  by  a  party,  he  is  entitled  to  recover  one-half  of  it  from  the 
other  ;    Edinburgh  Oil  Gas-Light  Company  v.  Clyne's  TrusteeSy  6th  13  S.  4i3. 
February  1835  ;  Drummond  v.  Leslie,  11th  March  1835.    Where  ex-  13  S.  684. 
penses  have  been  awarded  by  the  referee,  but  without  including  any 
fee  to  himself,  it  is  competent  for  the  Court  to  award  a  fee  to  him, 
and  subject  one  party  in  payment  of  it ;  Yates  v.  Mitchell,  7th  June  lo  D.  1233. 
1848. 

In  England,  when  the  submission  by  arbitration  is  by  rule  ofQaouNDsoF 
Court,  which  is  analogous  to  our  judicial  reference,  and  is  of  common  challenowo 
occurrence,  the  conduct  of  the  arbitrators  and  of  the  parties  may  be  referees. 
examined  into,  and  if,  on  examination,  it  appears  that  the  arbitra-  . 
tors  have  been  partial  and  unjust,  or  have  mistaken  the  law,  the  latiom. 
Court  will  not  enforce  performance  of  the  award.     It  is  not  so,  how- 
ever, with  us.     That  an  award  is  iniquitous  or  contrary  to  law  is  no 
more  an  objection,  when  it  is  given  under  a  judicial  reference,  than 
in  a  private  submission.     The  judicial  award  is  protected  by  the  Act  See  mpra,  piK 
of  Regulations  1 695,  as  well  as  the  decree-arbitral,  and  there  is  no      ' 
distinction  as  regards  the  character  of  the  objections  required  to 
overturn  it.     This  was  expressly  ruled  in  the  case  of  Campbell  v.  6  D.  630. 
Campbell,  9th   February  1843;  and,  in  the  appeal,  Mackenzie  v.  2 Bellas App.  43. 
Girvan,  9th  March    1843,   the  statutory  authority  of  the  Act  of 
Regulations  will  be  found  distinctly  stated  by  Lord  Brougham  to 
apply  equally  to  judicial  and  extrajudicial  awards ;  and  the  opinion 
of  Lord  Campbell  in  the  same  case  very  forcibly  exhibits  not  only 
the  eifect  of  the  law  of  Scotland  in  receiving  the  decree-arbitral  and 
judicial  award  as  conclusive  both  as  to  law  and  fact,  but  also  the 
superior  advantages  of  this  rule  over  the  English  practice,  which 
subjects  the  arbitrator's  judgment  in  various  respects  to  the  review 
of  the  Courts.     The  decision  of  the  judicial  referee  cannot,  therefore, 
be  reviewed  by  the  Judge  upon  any  other  grounds,  than  such  as 
would  be  relevant  to  infer  reduction  of  a  decree-arbitral ;  George  v.  14  g  494. 
Milne,  4th  February   1836.     An  ineffectual  attempt  to  impugn  a 
judicial  award,  on  the  ground  of  alleged  miscarriage  or  misunder- 
standing on  the  part  of  the  referee  in  dealing  with  the  subject- 
matter,  was  made  in  Brakinrig  y.  Menzies,  I7th  December  1841  ;  4  p  274. 
and,  in  Wauchope  v.  Edinburgh  and  Dalkeith  Railway  Company,  16th  g  D.  sir,. 
June  1846,  a  similar  fruitless  attempt  was  made  to  disturb  an  award, 
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Past  II.  upon  the  allegation  that  it  was  contrary  to  the  provisions  of  a  statute 
0^^^  VI.  ^^  *^®  subject  to  which  it  referred ;  and  in  Anderson  v.  Kirdock^  6th 
14  8. 447.  February  1836,  where  it  was  alleged  that  the  judicial  referee  had 
put  a  wrong  construction  upon  the  issues  in  the  case  referred,  the 
power  of  the  referee  was  thus  illustrated  by  Lord  Medwtn  : — "  Even 
''  if  the  arbiter  had  put  a  wrong  construction  on  the  issues,  this  was 
''  a  mere  error  in  judgment  to  which  a  Judge  presiding  at  a  trial 
'*  might  have  been  equally  liable.  But  there  is  this  difference,  that 
"  a  Judge  may  be  put  right  by  a  bill  of  exceptions,  while  an  arbiter 
"  cannot  be  put  right." 

We  have  already  seen,  that  the  benefits  derived  from  a  stringent 
enforcement  of  awards  in  arbitration  have  been  so  clearly  recognised 
in  England  as  to  form  the  express  preamble  or  groundwork  of  a 
statute  for  giving  further  facilities  for  this  mode  of  settling  dis- 
putes ;  and,  if  this  is  felt  even  where  the  benefit  exists  in  a  degree 
comparatively  limited,  there  is  certainly  much  greater  reason  for 
congratulation  in  regard  to  the  state  of  the  law  in  Scotland,  where 
the  authority  of  the  decree-arbitral  and  judicial  award  is  firmly 
established  and  recognised  as  final  and  conclusive,  excepting  upon  a 
few  clearly-defined  grounds  of  exception,  involving  a  disregard  of  the 
fundamental  principles  of  justice,  and  that  we  are  thus  exempt  from 
the  evils  of  litigation  in  examining  the  conduct  of  arbitrators  and 
parties,  and  the  conformity  of  awards  with  law  and  facts,  evils  which 
are  felt  and  deplored  in  the  sister  country. 


Dcrnrmoa  III.  The  CONTRACT  OF  COPARTNERY. — The  purpose  of  the  contract 

oFwIwriL^oF ^^  copartnery  is  to  regulate  the  conditions  upon  which  two  or  more 
ooFAsnrsBT.     persons  agree  to  have  a  joint  interest  in  the  profit  or  loss  of  one  trade 

or  business,  to  be  carried  on  for  their  common  benefit  It  is  the 
joint  interest  in  profit  or  loss,  along  with  a  partner  or  partners 
chosen  for  the  purpose,  which  constitutes  partnership.  This  conjunc- 
tion creates  in  the  eye  of  the  law  a  separate  persona,  designated  by 
the  name  which  the  partners  adopt  to  distinguish  their  society ;  and 
that  Persona  is  capable  of  contracting,  of  incurring  liabilities  for 
debt,  and  becoming  the  creditor  of  those  who  grant  obligations  in  its 
favour.  A  partnership  necessarily  acts  through  the  individual  part- 
ners. It  is  by  the  act  of  one  or  more  of  them  expressing  the  common 
will,  that  a  bargain  is  made  or  a  debt  incurred ;  and,  as  each  partner 
is  responsible  for  the  obligations  thus  undertaken,  and  his  whole 
means  liable  for  its  fulfilment,  and,  as  the  public  is  entitled  to  pre- 
sume, that  the  act  of  a  partner  in  the  partnership  name  is  the  act  of 
the  whole,  it  results,  that,  by  entering  into  the  society,  each  partner 
places  his  whole  property  at  the  disposal  of  his  partners.  Partner- 
ship is  thus  a  contract  of  exuberant  trust ;  and  mutual  confidence, 
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therefore,  is  its  indispensable  moral  foundation.  Now,  as  in  every  Past  IL 
case  the  extent  of  possible  abuse  is  proportionate  to  the  degree  of  q^j^^  yj, 
trust  reposed,  so  it  is  very  advisable,  that  the  powers  intended  to  be 
conferred  by  the  partners  on  each  other  should  be  clearly  defined, 
and  their  respective  rights  and  liabilities  fixed.  This  may  not  neces- 
sarily afiect  their  position  in  relation  to  the  public,  but  it  supplies  a 
rule  which  may  be  always  appealed  to  for  determining,  whether  each 
partner  is  acting  within  the  limits  prescribed  by  the  agreement. 

Writing  is  not  necessary  to  constitute  partnership.    It  may  be  ^^"*^^^" 
proved  by  facts  and  circumstances,  as  in  the  case  of  Livingston  v.  ship. 
Oordon,  17th  January  1755,  where,  one  of  three  partners  having  been  M*  i^Wi- 
discharged  and  the  contract  cancelled,  the  business  was  continued  by 
the  two  others  ;  and  in  a  competition  of  creditors  it  was  maintained, 
that  the  two  thus  trading  without  a  contract  did  so  as  individuals, 
but  the  Court  held  them  to  be  a  company.     For  the  causes  already 
explained,  however,  it  is  generally  expedient,  that  the  terms  and 
conditions  of  partnership  should  be  fixed  by  contract. 

The  partners  of  a  company  must  of  course  have  a  legal  capacity  to  Capacttt  or 
contract  and  bind  themselves  ;  so  a  pupil  cannot  effectually  subject  ^iJ^"J^ 
himself  by  a  contract  of  copartnery,  and,  where  a  father  engages  a  ooirraAOT  of 
son  in  pupillarity  as  a  partner,  he  has  been  held  personally  liable  ^'-^*™"^- 
himself  for  the  engagements  of  the  company  ;  Macaulay  v.  Renny,  „  g^„,  ^ 
1 5th  February  1803.     A  decision  to  the  same  effect  was  pronounced  624,  note  6. 
in  Colder  y,  Downie,  J  1th  December  1811  ;  but  this  case  appears  p^^ 
from  the  report  to  have  been  decided  upon  specialties,  two  of  the 
Judges  doubting  the  general  doctrine,  and  I  have  not  found  any 
report  of  the  discussion  in  the  Court  of  Appeal,  where  the  decision 
was  affirmed,  14th  April  1815.     It  is  observed  by  Lord  Ivory  in 
Macara  v.  Wilson^  15th  February  1848,  that  a  wife,  though  possessed  lo  D.  707. 
of  separate  funds,  cannot  validly  bind  herself  as  partner  to  her  husband 
in  a  contract  of  partnership.     A  company  cannot  be  constituted  by 
one  partner,  a  doctrine  of  great  importance  in  determining  the  rights 
of  creditors  of  a  person  trading  under  a  firm ;  Nairn  v.  Sir  TTiUiom  2  Bell's  Com. 
Forbes  Jk  Co.,  25th  November  1795.  ^^^^  "^^^^  *• 

According  to  the  doctrines  ascertained  in  the  first  branch  of  ourPuBPoeioF 
inquiries,  the  purpose  of  the  contract  must  be  such  as  the  law  permits.  ^y^^^JJ^ 
The  case  of  A.  B,  v.  C.  D.,  12th  May  1832,  was  formerly  referred  to  ltoal. 
as  an  example  of  a  secret  agreement  between  law-agents  being  dis-  ^^  ®*  ^^^' 
allowed,  because  calculated  to  prevent  disinterested  advice  to  clients. 

The  contract  of  copartnery  ought  to  be  completed  with  the  statutoiy 
solemnities ;  but,  though  informal,  it  may  be  validated  rei  interventu;  2  Beirs  Com., 
Hay  V.  /Sinclair,  3d  July  1800.  ^^'  "'^^^  ^• 

The  points  of  chief  importance  to  the  Conveyancer  we  shall  examine 
in  the  order  in  which  they  occur  in  the  usual  style  of  the  contract ; 
and  we  shall  thus  have  the  benefit  of  observing  the  legal  principles 
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which  regulate  this  contract  in  the  absence  of  conventional  arrange^ 
ment,  at  the  same  time  that  we  ascertain  in  what  manner  the  legal 
disposition  may  be  controlled  or  modified  by  written  agreement. 

(1.)  The  BusinesSy  and  the  Name,  of  the  Firm. — The  Conveyancer 
must  define  the  trade  or  business  which  forms  the  subject  of  the 
partnership,  and  fix  the  company  firm — that  is,  the  social  name  by 
which  the  company  is  to  be  known,  and  to  contract.  By  defining  the 
business,  the  limits  are  established  within  which  the  partners  em- 
power each  other  to  subject  them  in  liability.  This  aiFords  a  clear 
rule  inter  socios,  and  it  affords  protection  also  against  third  parties, 
who  shall  deal  with  a  partner  in  matters  not  falling  within  the 
business  of  the  partnership.  The  effect  of  the  principle  in  controlling 
the  acts  of  partners  in  questions  among  themselves  has  of  late  been 
strongly  exemplified  in  cases,  where  it  has  been  held  incompetent  for 
one  railway  company,  without  special  power,  to  invest  any  part  of 
its  funds  in  the  stock  of  another  railway  company,  and  such  misap- 
plication may  be  challenged  by  any  one  partner ;  Balfour's  Trustees 
V.  Edinburgh  and  Northern  Railway y  8th  June  1848. 

Every  partner  has  an  implied  power  of  binding  the  company  by  sub- 
scription of  its  firm.  This  is  a  power  inherent  in  partnership,  and  of 
which,  as  regards  the  public,  no  prohibition  or  renunciation  in  a  pri- 
vate contract  can  strip  a  partner,  because  third  parties  have  no  notice 
of  it.  When  a  partner,  therefore,  accepts  a  bill,  or  otherwise  con- 
tracts a  debt,  by  the  social  firm  in  the  line  of  the  company's  business, 
or  of  such  a  kind  that  the  contracting  party  may  reasonably  presume 
it  to  be  for  a  company  purpose,  he  thereby  binds  all  the  other  part- 
ners ;  Dewar  v.  Miller^  14th  June  1766.  Here  d&160  was  borrowed 
by  the  acting  partner  of  a  company  in  the  linen  trade,  and  he  granted 
the  company's  acceptance  for  the  amount.  Lord  Eakes,  as  Ordinary^ 
found  the  other  partners  not  liable,  because  the  managing  partner 
was  not  empowered  by  the  contract  to  borrow  money,  and  all  the 
other  bills  he  had  accepted  were  for  goods  purchased.  The  Court, 
however,  held  the  partners  liable.  In  The  British  Linen  Go.  v. 
Alexander,  14th  January  1853,  it  having  been  part  of  the  design  of 
a  partnership  to  raise  money  for  its  objects,  one  partner  was  not  per- 
mitted to  avoid  liability  for  a  bill  discounted  by  another  for  the 
purposes  of  the  joint  adventure,  on  the  plea  that  he  did  not  sign  the 
bill  The  liability  of  partners  could  scarcely  be  illustrated  more 
strongly  than  by  the  case  of  Watson  v.  Smith,  l7th  December  1806. 
Here  a  lad,  just  major,  upon  the  solicitation  of  a  brother,  signed  a 
contract  of  copartnery.  He  never  acted  as  a  partner,  and  received  no 
benefit ;  the  contract  was  not  in  any  way  made  public,  and  it  was 
alleged  to  have  been  destroyed  within  a  few  weeks  after  execution. 
Yet  he  was  subjected  in  payment  of  an  acceptance  under  the  com- 
pany firm,  granted  to  a  party  who  did  not  know  of  the  contract  or 
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that  he  was  a  partner  when  he  transacted  with  the  brother.     Thus      Pabt  n. 
it  is  evident  that,  although  a  party  acts  fraudulently,  yet,  if  the  chapter  VI. 
fraudulent  transaction  be  in  the  line  of  the  company's  business,  his  xJbe  of  kau* 
partners  are  bound  by  it     But  where,  on  the  other  hand,  the  com-  o^  "^^^  >» 

KATTEBS  OUT  QW 

pany  firm  is  used  to  create  obligations  in  matters  manifestly  different  i^i^s  of  buu- 
from  the  company's  trade,  the  parties  accepting  such  obligations  are  *^^ 
held  not  warranted,  in  the  absence  of  special  consent  by  the  partners, 
to  presume  that  they  have  authorized  a  liability  not  contemplated  by 
their  contract ;  and,  in  such  circumstances,  the  company's  signature 
gives  no  recourse  against  partners,  without  whose  knowledge  it  has 
been  used.     Thus,  in  M'Nair  Sf  Co.  v.  Gray,  Hunter,  &f  Speirs,  19th  Hume,  763. 
June  1803,  the  managing  partner  having  subscribed  with  the  com- 
pany firm  a  guarantee  for  the  price  of  sugar  and  molasses  furnished 
to  his  mother,  these  being  articles  in  which  the  company  did  not 
deal,  it  was  held,  that  the  party  furnishing  the  goods,  not  being 
entitled  to  presume  that  they  were  to  be  applied  for  behoof  of  the 
company,  was  not  in  bond  fide  to  act  upon  the  guarantee,  in  so  far  as 
it  might  affect  the  other  partners.     Upon  the  same  principle,  where 
an  individual  partner  grants  the  obligation  of  the  partnership  for  his 
private  debt,  the  other  partners  are  not  bound  to  the  creditor  accept- 
ing of  such  obligation  in  the  knowledge  of  the  circumstances  ;  Clarke  \  s.  179. 
V.  Shepherd,  30th  November  1821.     Connivance  or  fraud  on  the  part 
of  the  receiver  will  of  course  strengthen  the  objection ;  and,  in 
Kennedy,  22d  December  1814,  there  is  an  example  of  the  combined  p.  c. 
objections  successfully  pleaded,  viz.  that  the  description  of  the  value 
on  the  face  of  the  bill  was  false,  and  that  the  goods  fraudulently 
specified  were  not  in  the  line  of  the  company's  business.     It  is  a 
qualification  of  this  doctrine,  that,  if  the  company  have  notice  of  the 
act  done  by  a  partner  out  of  the  line  of  business,  they  must  disclaim 
it,  otherwise  they  will  be  held  liable.     Accordingly,  in  the  case  of 
Proprietors  of  Bo'ness  Canal  v.  M' Alpine,  Fleming,  ^'  Co.,  23d  June  Home,  761. 
1791,  the  partner  of  a  manufacturing  company  having  subscribed  for 
two  shares  of  canal  stock,  his  copartners  were  held  to  be  precluded 
from  questioning  their  liability,  by  the  circumstances  that  the  com- 
pany was  named  as  a  proprietor  in  the  incorporating  Act  of  Parlia- 
ment of  which*  they  had  received  a  copy,  and  that  receipts  for  the 
calls  were  granted  to  the  company,  and  the  payments  entered  in  their 
books.     As  an  individual  partner  may  not  step  out  of  the  line  of  the 
company's  business,  so  he  cannot  perform  any  act  of  an  extraordinary 
description,  such  as  cannot  be  presumed  to  have  been  in  the  view  of 
the  partners,  when,  by  the  act  of  copartnery,  they  committed  im- 
plied powers  to  each  other.     A  partner,  therefore,  cannot  effectually 
bind  a  company  to  submit  a  claim  to  arbitration,  that  being  an  ex- 
traordinary act ;  Lurmden  v.  Cordon,  November  1728.     In  England  m.  14,607. 
it  is  settled  that  a  power  of  attorney  cannot  be  granted  by  a  com- 


412 


LB0TURB8  ON  CX>NyETA50INa. 


PabtU. 
CbaptuYI. 


F.  a 


8  Dow*i  App. 
160. 

Title  to  sub 
axd  defend. 

Ihdiyidual 
partkebs 

LIABLE  sub- 

tidiarie. 
P.C. 

9  S.  487. 


11  D.  179. 


Company  not 
liable  fob 
pabtneb*8  pbi- 
▼ate  obliga- 
TIONS. 


3  D.  834. 


pany  without  the  consent  of  all  the  members  ;  and  upon  principle  it 
appears  probable,  that  the  same  would  be  held  in  Scotland,  the  ap- 
pointment of  an  attorney  being  virtually  a  delegation  of  the  company's 
powers  as  regards  the  particular  matter  referred  to.  It  results  also 
from  the  nature  of  the  legal  persona  created  by  partnership,  that  a 
company  firm  cannot  be  used  to  pursue  a  criminal  complaint,  the 
right  to  pursue  criminally  being  founded  on  the  sense  of  injury,  a 
feeling  which  an  impersonal  pursuer  cannot  be  presumed  to  entertain ; 
Aitken  v.  Rennie,  11th  December  1810 ;  and,  where  an  individual 
partner  pursues  a  criminal  complaint  in  relation  to  company  property, 
the  company  cannot  be  sued  for  damages  on  the  grounds  of  malicious 
prosecution  and  wrongous  imprisonment ;  Arbuckle  v.  Taylor,  1st 
May  1815. 

Before  the  partners  can  be  subjected  individually,  the  debt  must 
be  constituted  against  the  company  ;  but,  after  it  is  so  constituted, 
an  individual  partner  may  be  sued  for  payment  without  calling  the 
company;  M'Tavish  v.  Lady  Saltoun,  3d  February  1821.  When 
it  ^is  necessary  to  constitute  the  debt  against  the  company,  if  it  be 
dissolved  and  bankrupt,  all  the  partners  must  be  called ;  Dewar 
v.  Mwnnochy  23d  February  1831,  with  the  authorities  there  cited. 
In  such  actions  each  defender  must  be  individually  amenable  to 
the  jurisdiction  of  the  Court  to  which  he  is  cited,  the  domicile  of  the 
company  not  being  sufiicient  to  subject  him  when  his  residence  is  in 
another  jurisdiction.  One  of  the  purposes  served  by  fixing  the  com- 
pany  firm  is,  that  a  name  is  thus  provided  by  which  the  society  may 
sue  its  debtors,  a  mercantile  company  with  a  proper  firm  being  en- 
titled to  sue  by  that  firm,  according  to  decisions  cited  in  treating  of 
the  enforcement  of  obligations.  A  joint-stock  company  with  a  descrip- 
tive firm  may  sue  in  the  name  of  the  firm  and  of  three  individual 
partners,  or  of  a  manager  specially  authorized  in  the  contract  of 
copartnery  ;  and,  by  7  Geo.  IV.  cap.  67,  banking  companies  in  Scot- 
land, which  comply  with  the  regulations  of  that  statute,  are  entitled 
to  sue  by  their  manager,  cashier,  or  other  principal  officer.  All  these 
points  concur  in  National  Exchange  Company  of  Glasgow  v.  Drew  A 
Dick,  5th  December  1848. 

While  the  company  is  liable  for  obligations  granted  by  an  indivi- 
vidual  partner  in  the  line  of  its  business,  it  is  not  liable,  on  the  other 
hand,  for  obligations  undertaken  by  the  partner  in  his  own  name, 
and  in  which  he  is  the  proper  debtor,  although  such  obligations  may 
be  connected  with  the  company's  business  and  in  rem  versum  of  the 
company.  Thus,  where  a  partner  agreed  to  erect  buildings  for  the 
company,  and  made  a  separate  contract  with  a  bricklayer  for  part  of 
the  work  necessary  to  implement  that  agreement,  upon  the  partner's 
insolvency  the  bricklayer  was  found  to  have  no  claim  against  the 
company;   White  v.  M'Intyre,  12th  January  1841.     If  a  partner 
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shall  employ  the  funds  and  credit  of  the  company,  though  it  may  be      Past  IL 
unwarrantably,  in  a  separate  adventure,  the  company  is  entitled  to  ChakmiVI. 
the  profit  which  may  accrue  ;  Wallace,  Hamilton,  <k  Co.  v.  Campbell,  i  s.  53 ; 
8th  June  1821  ;  and,  in  general,  it  is  presumed  that  a  partner,  ac-  2  Shaw's  App. 
quiring  a  right  connected  with  the  company's  business,  makes  such 
acquisition  on  behalf  of  the  company,  the  law  requiring  with  great 
jealousy  that  no  one  partner  shall  profit  at  the  expense  of  the  rest, 
and  that  he  shall  not  even  place  himself  under  circumstances  of  temp- 
tation to  do  so. 

(2.)  Endurance  of  the  contract, — The  next  point  is.  How  long  is 
the  partnership  to  last  ?    Mutual  confidence  is  an  element  so  essential  Tismdtatiov 
in  partnership,  that,  where  no  period  of  endurance  is  fixed,  the  con-  o'oohtiaotbt 
tract  may  be  terminated  at  the  pleasure  of  any  partner  without  cause 
assigned,  and  with  this  qualification  only,  that,  in  order  to  prevent 
claims  of  damages,  he  must  give  reasonable  notice ;   Marshall  v. 
Marshall,  26th  January  1815.     From  the  delectus  personce  involved  f.C. 
in  this  contract  it  results,  also,  that  the  death  of  a  partner  terminates  bt  dbatb  ; 
it,  unless  the  contrary  be  provided. 

These  sources  of  uncertainty  to  the  continuance  of  the  partnership  Whbu  shdub- 
are  obviated  by  an  express  provision,  that  it  shall  endure  for  a  speci-  ^^  bpeofimd 
fied  time.     If  the  period  so  specified  be  truly  a  limited  time,  the 
obligation  is  efiectual,  although  it  may  exceed  the  probable  duration 
of  the  parties'  lives,  and  it  will  be  binding  upon  their  representatives 
It  was  so  decided  in  regard  to  a  contract  for  124  years;  Warner M,  14,608. 
V.  Cunninghams,  24th  January  1798,  affirmed  24th  February  1815.  3Dow*i  App. 
But  even  when  a  period  has  been  fixed,  a  partner,  and  especially  a  ^^* 
majority  of  partners,  may  dissolve  before  the  term  has  arrived,  upon 
shewing  reasonable  cause  ;  Barr  v.  Speirs,  18th  May  1802,  noted  by  Ewk.  Imt  iii. 
Mr.  Bell,  where  two  of  three  partners  were  found  entitled  to  dissolve  ^»  ^^* 
before  the  expiration  of  the  contract,  on  the  ground  of  greater  ad-  JJ^"*  ^*' 
vances  than  were  contemplated  being  required,  and  the  eventual  bene- 
fit being  doubtful.    Our  Courts,  however,  will  not  exercise  this  power 
without  clear  grounds,  and  it  may  be  held  generally  that  they  will 
interfere  with  reluctance.     This  is  the  rule  in  England,  where  this 
contract  has  been  compared  by  an  eminent  Judge  to  that  of  marriage, 
since  the  parties  to  each  take  one  another  for  better  or  for  worse,  and 
must  not  at  every  turn  call  upon  the  law  to  rectify  the  consequence 
of  their  own  want  of  foresight. 

In  the  case  of  the  Glasgow  Church  Building  Society,  improbability 
or  difficulty  of  attaining  a  purpose  was  held  not  to  be  a  relevant 
ground  to  dissolve  a  society  for  a  public  object ;  and  it  was  laid  down,  ^  ]g^*g  ^pp 
that,  to  justify  the  dissolution,  impossibility  of  accomplishment  must  8i7. 
be  shewn  ;  Bain  v.  Black,  22d  February  1849. 

The  legal  effect  of  a  fixed  period  of  endurance  may  be  controlled 
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Pabt  IL      by  a  special  provision  in  the  contract,  empowering  any  partner  named 
CHimB  VI.  ^^  J^etire  at  a  time  which  may  be  specified,  upon  giving  such  previous 
notice  as  may  be  agreed  upon. 

CoHTMBunoH  (3.)  Capital  Stock. — The  capital  stock  is  the  amount  of  value  pro- 
pIb'^  ^  vided  in  money  or  otherwise  to  carry  on  the  joint  businesa  By  fixing 
its  amount  the  sum  is  determined  which  in  ordinary  circumstances 
the  company  can  require  each  partner  to  contribute.  This,  however, 
is  merely  a  private  arrangement  among  the  partners  themselves,  for 
no  provision  in  their  contract  can  limit  their  liability  to  the  public ; 
and,  when  it  becomes  necessary  for  the  company  to  obtain  a  contri- 
bution from  the  partners  over  and  above  their  shares  of  the  stock 
prescribed  by  the  contract,  such  further  contribution  can  be  enforced; 
M.  14,605.  Douglas,  Heroriy  &  Co.  v.  Hair,  24fth  July  1773.  Here  a  loss  of 
^70,000  beyond  the  amount  of  the  subscribed  capital  having  been 
incurred,  the  partners  were  held  liable  to  make  it  up  upon  a  call  by 
the  company.* 

It  is  only  in  order  to  make  good  the  liabilities  of  the  company  to 
third  parties,  that  a  partner  can  be  required  to  contribute  more  than 
his  share  of  the  capital  stock  agreed  upon.  When  the  capital  is 
fixed  by  the  contract,  that  is  a  fundamental  condition  of  the  partner- 
ship, and  the  amount  cannot  be  increased  without  the  consent  of 
every  partner.  A  reserved  power  to  a  certain  number  of  partners  to 
alter  the  articles  of  copartnery  gives  no  authority  to  such  parties  to 
increase  the  capital.  This  was  held  by  a  majority  of  the  whole  Court 
13  D.  595.  in  the  case  of  a  joint-stock  company  ;  Monro  v.  Edinburgh  Cemetery 
13  D.  762.  Company,  5th  February  1851.  In  the  subsequent  case  of  Sturrock 
V.  Thorn's  Executors,  2l8t  February  1851,  a  different  decision  was 
pronounced,  but  expressly  on  the  ground  that  the  defender  had  ac- 
quiesced in  increasing  the  stock. 

Not  only  the  aggregate  capital  must  be  stated,  but,  if  it  is  not  to 
be  contributed  equally,  the  proportion  of  each  partner  must  be  speci- 
fied, otherwise  they  will  be  liable  equally. 

(4.)  Division  of  Profits. — Another  purpose  served  by  setting  forth 

17  D.  461.  *  1°  Buchanan  v.  West  of  Scotland  MaUeahle  Iron  Company^  2l8t  Febmiuy  1855,  an 

action,  raised  at  the  instance  of  a  dissolved  joint-stock  company  and  of  the  ordinaiy  directora 
thereof,  as  directors  and  as  individuals,  against  a  partner,  and  concluding  for  payment  of  cer- 
tain sums  over  and  above  the  subscribed  capital  to  be  applied  to  meet  the  liabilities  of  the  com- 
pany, was  held  competent  and  relevant  under  the  terms  of  the  contract  of  copartnery.    The 

2  Com.  637.  Judges  recognised  the  authority  of  Mr.  BelPs  dicttunt  that  "  partnership  fabeists  after  the 
"  dissolution  for  the  purpose  of  winding  up  the  concern ;"  and  an  opini<»i  was  expressed, 
that,  where  the  contract  does  not  devolve  the  duty  of  winding  up  upon  certain  parties,  action 
for  realizing  the  company  claims  may  competently  be  sued  at  the  instance  of  the  company, 
which  continues  a  separate  penona  in  law  for  that  purpose,  notwithstanding  its  disaolntion, 
which  is  in  80  far  as  the  power  of  contracting  new  oUigations  is  concenied. 
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the  proportions  of  capital  stock  is  to  determine,  in  the  absence  of  other      Part  II. 
means  of  ascertaining,  the  mode  in  which  the  profits  are  to  be  divided,   chapto  VL 
the  legal  presumption  being,  where  the  shares  are  not  expressed,  that  Leoal  pre- 
they  are  to  be  proportional  to  the  capital  contributed.     That  is  the  sumptiohbabto 
legal  presumption  ;  but  a  partner's  share  is  not  necessarily  proper-  j^. 
tionate  to  his  input  capital,  if  he  can  shew  grounds  for  claiming  a 
larger  share,  as  in  the  case  of  Struthers  v.  JSarr,  ]9th  May  1826,  2  wn.  &  Sli. 
where,  although  one  partner's  share  of  stock  was  smaller  than  those  ^^^'  ^^^• 
of  the  others,  the  House  of  Lords  held,  upon  the  history  of  the  part- 
nership, that  he  was  entitled  to  an  equal  share  of  the  profits.     When 
neither  tlie  stock  nor  the  profits  are  specified,  it  is  held  by  Erskine,  Inst.  iii.  3, 19. 
that  both  are  to  be  presumed  equal,  unless  the  contrary  be  proved, — 
a  doctrine  illustrated  by  M'Whirter  v.  Guthrie,  14th  February  1822,  1  s.  319. 
where  one  of  two  writers  in  partnership  having  claimed  an  extra 
allowance,  on  the  ground  that  he  did  the  greater  part  of  the  work, 
the  Court,  in  the  absence  of  any  condition  to  that  efiect,  disallowed 
the  claim,  and  held  the  shares  to  be  equal.     The  case  of  Fergusson  v.  14  S.  87i. 
Graham^  3d  June  1836,  shews  the  application  of  the  same  principle. 
But,  in  following  out  this  rule,  it  is  carefully  to  be  noted,  that  equality 
is  not  to  be  taken  for  granted  from  the  mere  silence  of  the  contract. 
That  was  the  rule  of  the  Civil  Law,  but  it  does  not  hold  in  the  Laws 
of  Scotland  or  England.     With  us  the  silence  of  the  contract  not  only 
does  not  preclude  other  evidence,  but  is  a  ground  for  resorting  to  it, 
and,  when  it  can  be  shewn  by  other  evidence  that  the  intention  of 
parties  was  difierent,  the  presumption  of  equal  shares  will  yield  to 
such  evidence.     This  doctrine  was  strongly  declared  by  the  House  of  5  Wil.  &  Sh. 
Lords,  14th  February  1831,  in  reversing  Campbell's  Trustees  v.  Thon^  ^^^'  ^^' 
S071,  26th  May  1829.     Here  there  being  no  conclusive  written  evi-  7  8.  650. 
dence,  the  Court  of  Session  found,  "  that  the  presumption  of  law  is, 
"  that  there  was  to  be  an  equal  participation,''  but  the  House  of 
Lords  remitted  with  instructions  to  have  the  point  of  fact  ascertained 
by  a  jury. 

A  partner  may  have  a  share  of  the  profits,  and  yet  not  be  subject  Partwer, 
to  loss  arising  from  the  business  ;  and  this  state  of  relations  may  be  fbom  loss. 
inferred  from  circumstances  and  the  conduct  of  the  parties,  notwith- 
standing expressions  in  the  contract,  tending  apparently  to  a  difierent 
conclusion.     So  it  was  held  in  the  case  of  Geddes  v.  WcUlace,  24th  2  Bligh's  App. 
July  1820,  reversing  the  judgment  of  the  Court  of  Session.    Here  tho  ^^^' 
manager  of  a  company  with  a  salary  and  a  share  of  profits  corre- 
sponding to  a  nominal  interest  in  the  capital  stock  created  for  the 
purpose  of  regulating  his  share  of  profits,  was  found  not  to  be  liable 
in  accounting  with  his  partners  for  a  share  in  the  company's  losses. 
But  such  exemption  from  loss  holds  only  in  questions  inter  sodas, 
the  partner  enjoying  the  exemption  being  liable  to  strangers  as  fully 
as  if  he  had  no  such  exemption.     The  cases  to  which  we  have  referred 
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teach  very  impressively  the  necessity  of  perfect  explicitness  in  de- 
fining the  shares  both  of  the  capital  stock  and  of  the  profits,  so  as  to 
exclude  ambiguity  and  risk  of  question. 

Before  leaving  this  point,  we  may  notice  the  case  of  Venablea  v. 
Woody  8th  March  1839,  where  it  was  held,  that  one  may  have  an 
interest  in  the  profits  of  an  undertaking,  without  being  subject  to  the 
loss.  Here  the  exempted  party  permitted  those  with  whom  he  con- 
tracted to  publish  a  book,  on  condition  of  their  undertaking  the  whole 
expense,  responsibility,  and  trouble,  and  that  the  author  should  suffer 
no  loss,  and  be  paid  by  a  portion  of  the  profits.  This  was  held  to  be 
a  sale  of  the  author's  labour,  and  not  a  partnership.  The  case,  how- 
ever, was  very  peculiar,  and  the  practitioner  must  not  be  the  less 
mindful  of  the  general  rule  which  attaches  responsibility  for  loss  to 
participation  in  profit. 

A  partner  is  a  creditor  of  the  company  for  what  he  contributes  to 
its  funds  beyond  his  stipulated  portion  of  capital ;  and,  where  such 
superadvances  were  made,  so  as  not  to  be  revocable  at  the  partner's 
pleasure,  it  was  held  before  the  recent  statute  regulating  interest  not 
to  be  usurious  to  stipulate  for  larger  than  the  legal  rate  of  five  per 
cent;  Finlaysonw  Rutherford,  22d  January  1830. 


POWEB  TO  A8- 
BIGN  INTEREST 
IH  OOPARTKERT. 


10  D.  676. 


(5.)  Rights  and  liabilities  of  partners. — The  rights  and  liabili- 
ties of  partners  during  the  subsistence  of  the  contract,  are  such  as 
arise  from  its  nature  and  objects.  It  is  usual  to  bind  one  or  more  of 
them  to  devote  their  whole  time  and  attention  to  the  business  of  the 
company,  and,  when  it  is  intended  that  a  partner  shall  not  have  it  in 
his  power  to  engage  in  other  undertakings,  there  ought  to  be  a  stipu- 
lation to  that  effect.  As  the  parties  are  presumed  to  have  formed 
their  judgment  of  each  other's  qualifications  for  business  before  en- 
tering into  the  contract,  there  can  be  no  claim  or  liability  for  defi- 
ciency on  that  score. 

The  principle  of  delectus  personam  excludes  any  partner  from  the 
power  of  substituting  a  person  in  his  room  ;  but  he  may  be  enabled 
to  do  so  by  a  stipulation  in  the  contract,  that  he  shall  be  entitled  to 
assign.  When  the  power  to  assign  is  coupled  with  a  right  of  pre- 
emption to  the  company,  that  condition  must  be  fairly  implemented  ; 
and,  where  it  was  stipulated  that  a  written  offer  should  be  made  to 
the  company,  verbal  communings  were  held  not  to  supply  its  place, 
and  a  sale  without  a  written  offer  was  found  ineffectual ;  Oibson-Craig 
V.  Aitken,  2d  February  1848. 

The  property  of  the  partnership  does  not  belong  in  separate  shares 
to  the  individual  partners,  but  is  vested  in  the  company  as  a  separate 
persona.  This  rule  holds  even  in  regard  to  heritable  estates  held  or 
purchased  on  account  of  the  company.  By  the  rules  of  the  Feudal 
Law,  heritable  subjects  cannot  be  vested  in  a  company ;  and,  when 
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acquired  for  a  partnership,  thej  are  usually  held  bj  one  or  more      Pabt  II. 
partners  as  trustees.     Still  they  are  company  property  ;  and,  since  chaptm  VL 
they  become  divisible  among  the  individual  partners  at  the  dissolu-  Compant  pbo> 
tion  of  the  partnership,  they  are  moveable  as  regards  succession ;  ^=«ty. 
Minto  V.  KirJcpatrick,  23d  May  1833  ;  Irvine  v.  Irvine,  16th  July  n  S.  632. 
1«51.  ^^  ^'  ^^^' 

This  is  another  example  of  the  flexible  meaning  of  the  term  "  heir" 
adapting  itself  to  the  nature  of  the  property.  As  the  partnership 
property  belongs  to  the  company,  no  partner  can  withdraw  any  por- 
tion of  it  for  his  own  use,  until  the  company  makes  a  division ;  and 
this  is  usually  provided  for  by  a  clause  directing  the  profit  or  loss  to 
be  apportioned  at  tlie  annual  balance. 

We  have  found,  that  the  diligence  of  poinding  is  not  applicable  t-o  Compant  pxo> 
joint  property.    A  partner's  share  of  the  company  stock  cannot,  there-  ^1JJ][^b^^  . 
fore,  be  poinded.     But  the  creditor  of  a  partner  may  use  arrestment 
in  the  hands  of  the  company,  which  will  affect  any  dividend  or  sum 
instantly  payable  to  him,  and  also  his  share  of  the  stock  as  at  the 
date  of  the  arrestment,  to  be  made  furthcoming  when  the  company  is 
dissolved.     This  point  was  carefully  considered  and  settled,  as  now 
stated,  in  N'eilson  y.  Roe,  19th  November  1742.     Again,  the  legal  M,  14,564. 
character  of  the  company  as  a  separate  persona  is  strikingly  illus- 
trated by  this,  that  money  owing  to  it  by  one  of  the  individual  part- 
ners may  be  arrested  in  his  hands  by  a  creditor  of  the  company.   This 
was  decided  for  the  first  time  by  the  whole  Court  in  HiU  v.  College  of  ^^  !>•  *6» 
Glasgow,  13th  November  1849,  instalments  of  capital  stock  called  up, 
but  not  paid,  being  held  subject  to  arrestment  in  the  hands  of  indivi- 
dual partners  of  a  railway  company. 


6.  Dissolution  of  Copartnery. — This  contract,  we  have  seen,  is  dis-  KtrEcrop 

pabtxbr's 

BlNKBOPTCr. 


solved  by  the  death  of  one  of  the  partners,  or  by  his  renunciation '''^''^^*" 


when  there  is  no  term  fixed.     The  bankruptcy  of  a  partner  docs  not 

of  itself  necessarily  effect  a  dissolution.     Lord  Ivory,  in  his  note  to 

Erskinc,  holds  it  rather  to  be  a  ground  upon  which  dissolution  may  Inst.  iii.  8, 26. 

reasonably  be  required  by  the  copartners  ;  and,  in  Paterson  v.  Ghrani,  m.  I4,67a 

12th  July  1749,  an  insolvent  partner,  though  unable  to  contribute  to 

loss  upon  the  business,  was  found  entitled  to  continue  participation 

in   the  profits.     But  sequestration,  or  a  trust-conveyance,   which 

divests  the  bankrupt  partner  of  his  property,  necessarily  creates  a 

dissolution. 

The  immediate  effect  of  the  dissolution,  when  the  parties'  rights  Efpbct  op  d»- 
under  it  are  left  to  the  operation  of  the  law,  is,  that  aU  the  partner- 
ship property  which  is  incapable  of  division,  and  as  to  the  disposal  of 
which  the  parties  cannot  agree,  must  be  sold  by  public  auction.  It 
was  so  found  in  regard  to  the  lease  of  a  shop,  after  ascertaining  by 
the  report  of  tradesmen,  that  the  premises  were  not  divisible  ;  Mar^  F.  C. 

27 
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Pabt  II.      shaU  V.  MarshaU,  23d  February  1816  ;  and,  where  the  remaining  part- 
CuAPTBB  VI.  ^®^  i^  ^  newspaper  refused  to  purchase  the  copyright  or  goodwill,  it 

P.  C,  and  1  S.  was  allowed  to  be  sold  by  auction  without  their  consent ;  M^Cormick  v. 

^^-  M*Cvhbin,  4th  July  1822.    In  order  to  the  winding-up  of  the  company's 

affairs,  the  retiring  partner,  or  the  representatives  of  the  deceased 

2  &  461.  partner,  are  entitled  to  have  access  to  the  company's  books  ;  Mac- 

gregor  v.  Macgregor,  8th  July  1823.  The  afEsiirs  are  finally  closed  by 
dividing  among  the  partners  the  goods  or  funds  ultimately  realized, 
or  by  apportioning  among  them  the  loss  which  results  after  satisfac- 
tion of  all  the  company's  liabilities,  for  which,  as  we  have  seen  in  the 

M.  14,605.  case  of  Douglas,  Heron,  <&  Co.,  the  partners  are  liable  rateably  accord- 
ing to  their  shares. 

WiHDDvo-up  BT  When  all  the  partners  are  dead,  and  it  can  be  shewn  after  the  dis- 
solution, that  there  is  great  risk  of  confusion  and  loss,  the  Court  will 
interpose  by  the  appointment  of  a  judicial  factor  to  wind  up  the 

6^wil^&  l^h     ^^^^^  ;  Dixon  V.  Dixons,  22d  December  1831,  affirmed  13th  August 

App.  229.    *     1832. 

NonoE  OF  Difl-.      As  regards  liability  to  third  parties,  when  the  dissolution  is  occa- 

BOLUTioH.         sioned  by  death,  the  party's  decease  is  a  public  fact,  and  all  men  are 

ID. 745.         bound  to  know  it;  Christie  w.  Royal  Bank  of  ScoUand,  17th  May 

Emk.  Inst  iii.    1839 ;  and  Lord  Chancellor  Eldon  held,  that  a  deceased  partner's 

ibl  ^^'  ^^^*  ^tate  was  not  liable  for  the  subsequent  obligations  of  a  partner  con- 
tinuing the  business,  although  no  notice  of  the  dissolution  by  death 

6  D.  1409.  were  given.  See  also  Aytown  v.  Dundee  Banking  Co,,  19th  July  1844. 
But,  when  the  dissolution  arises  from  the  retirement  of  a  partner,  he 
remains  responsible  to  all  third  parties  not  certiorated  of  the  fact  of 
his  retirement,  upon  the  principle  that,  after  credit  has  been  esta- 
blished by  the  association  of  certain  individuals  under  a  firm  or  name, 
the  public  is  entitled  without  renewed  inquiry  to  rest  in  the  assur- 
ance, that  the  same  individuals  remain  bound,  until  the  separation 
of  any  one  is  notified,  and  the  identity  of  the  firm  thereby  destroyed. 

Home,  746.  This  principle  is  exemplified  in  the  case  of  DcUgleish  and  Fleming  v. 
SorUy,  24th  May  1791,  where  one  who  had  been  partner  of  a  com- 
pany one  year  was  held  liable  for  a  debt  contracted  after  the  dissolu- 
tion, for  want  of  notice.  Notice  of  dissolution  is  generally  made  by 
advertisement  ;  and  this   is  sufficient,  when  the  advertisement  is 

1  S.  314.  traced  into  the  hands  of  the  party  claiming  ;  Beiiram  v.  Mcintosh, 

13th  February  1822.     But  advertisement  is  unavailing  unless  it  be 

F.  c.  brought  home  to  the  creditor's  knowledge  ;  Sawers  v.  Tradesitown 

Victualling  Society,  24th  February  1816.  This  rule  applies  not  only 
to  those  who  have  openly  acted  as  partners,  but  to  secret  and  dormant 
partners  also,  who  cannot  be  relieved  without  notice ;  Hay  v.  Mair, 

F.  c. ;  1 8h.      (or  Kay  v.  Pollock^  27th  January  1809.     It  is  equivalent  to  notice,  if 

Digest,  809.  the  firm  under  which  the  business  is  continued  be  obviously  and  dis- 
tinctly changed,  as  that  leaves  no  room  for  presuming  that  the  company 
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remains  unaltered  ;  Dunbar  v.  Remmington,  Wilsony  <k  Co,,  1 0th  March      Past  IL 
1810.     Notice  liberates,  of  course,  only  from  subsequent  obligations  ;  chaptbr  VI. 
and  a  retiring  partner  cannot  be  liberated  from  those  existing  at  the  f.  C. 
date  of  his  retirement,  otherwise  than  by  payment  to  the  creditors ; 
Ramsay's  Executors  v.  Qrahame,  18th  January  1814 ;  MiUiken  v.  Love  F.  C. 
andOraw/urd,  23d  February  1803.  In  the  latter  case,  the  retiring  part-  Hume,  764. 
ner  had  left  in  the  hands  of  the  others  sufficient  funds  to  pay  the  debts, 
and  the  creditors  had  received  the  interest  from  the  new  company 
created  after  the  retirement ;  but  this  was  not  held  to  infer  any  re- 
linquishment of  his  claim  against  the  retiring  partnersy  who  were 
subjected  in  payment  of  the  debt  six  years  afterwarda    A  deceased 
or  retiring  partner  is  effectually  liberated,  however,  if  the  creditor 
discharge  the  old  company,  and  take  the  obligation  of  the  new  one  ; 
Ker  V.  M'Kechnie,  22d  February  1845.     This  is  one  of  the  cases  in  7  D.  494. 
which  intimation  is  required,  not  as  matter  of  solemnity,  but  for  in- 
formation only,  and  it  was  held  in  the  case  of  Aytoun,  already  referred  6  D.  1409. 
to,  that  private  knowledge  is  equivalent  to  intimation. 

It  is  impossible  to  defeat  the  rights  which  arise  to  third  parties  Special  anpu- 
upon  a  dissolution,  by  any  provisions  in  a  contract  of  copartnery,  but  JJ^J^to"" 
arrangements  may  be  made  to  obviate  the  difficulty  and  inconvenience  Dnsomnoir  op 
which  result  to  the  partners  themselves,  when  their  legal  rights  are  ^^^"™"**- 
not  controlled.  With  this  view  it  is  stipulated,  that,  at  the  dissolu- 
tion, the  books  shall  be  brought  to  a  balance,  the  effects  inventoried, 
and  a  complete  state  of  affairs  made  up  and  docqueted.  This  is  a 
security  against  dispute,  or  confusion  in  the  accounts.  Then,  in  the 
event  of  the  property  of  the  company  being  insufficient,  or  not  soon 
enough  realizable,  for  liquidation  of  the  company's  obligations,  the 
partners  bind  themselves  to  pay  by  instalments  corresponding  to  their 
shares  a  sufficient  sum  to  meet  the  engagements  In  case  of  delay  or 
refusal  by  a  partner  to  concur  in  these  steps,  an  accountant  is  named 
to  make  up  a  state  of  affairs,  and  it  is  agreed  that  his  statement  shall, 
along  with  an  extract  of  the  contract,  be  a  sufficient  warrant  for  dili- 
gence. Then,  in  order  to  obviate  the  risk  that,  after  the  dissolution, 
the  partners  may  not  be  able  to  agree  in  the  appointment  of  one  of 
themselves,  or  of  another,  to  wind  up  the  affairs,  a  person  may  be 
named  for  that  purpose  in  the  contract,  substituting  several  others 
successively,  in  case  those  first  named  may  die  or  refuse  to  act ;  and, 
to  make  this  nomination  effectual,  the  property  which  shall  belong  to 
the  company  at  the  dissolution  is  disponed  and  assigned  to  the  par- 
ties so  named  in  their  order,  with  power  to  recover  and  apply  the 
same  in  terms  of  the  contract,  with  a  declaration,  that.the  putting  of  an 
extract  into  the  hands  of  any  one  of  them  in  their  order,  shall  be  suffi- 
cient delivery.  In  order  that  any  partner  may  have  it  in  his  power  to 
prevent  indefinite  delay  in  the  settlement  of  the  company  affairs,  a  pro- 
vision is  usually  inserted,  that,  if  at  the  expiry  of  twelve  months,  or  at 
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Pabt  II.      any  other  fixed  period  agreed  upon,  any  part  of  the  company's  debts 

Chapter  VL  ^^  goods  shall  remain  unrecovered  or  not  disposed  of,  any  partner 

Special  stipu-  shall  have  it  in  his  power  to  offer  to  sell  his  proportion  thereof  at  a 

LATioNB  WITH    prico  to  bo  paid  immediately,  or  by  instalments  with  security :  and  if 

•oLUTioH,  cont^.  such  offer  shall  be  refused,  or  not  accepted  within  a  limited  time,  then 

the  offerer  shall  be  entitled  to  purchase  the  other  partners'  propor- 
tions upon  the  same  terms.  This  arrangement  will  also  obviate  the 
necessity  of  a  sale  by  auction.  Tliere  is  generally  a  separate  provi- 
sion for  the  case  of  dissolution  by  death.  It  will  generally  be  an 
object  with  the  survivors  to  continue  the  business ;  and  it  is,  therefore, 
desirable  to  make  this  practicable  with  as  little  of  disturbance  as  pos- 
sible to  the  arrangements  existing  at  the  period  of  the  death.  It  is, 
therefore,  provided  that  a  balance  shall  be  made,  and  inventories 
taken,  and  that  the  surviving  partner  or  partners  shall  be  entitled  to 
purchase  the  deceased's  share  of  the  stock  at  a  certain  rate  in  propor- 
tion to  a  fixed  rule  of  valuation,  which  may  be  the  prime  cost,  or  the 
estimate  made  at  last  balance,  the  price  being  paid  either  imme- 
diately or  by  instalments  secured  by  caution.  In  order  to  obviate  the 
trouble  and  inconvenience  of  a  new  balance,  (within  a  short  time,  it 
may  be,  of  the  ordinary  annual  balance,)  it  is  sometimes  agreed  (and 
this  is  an  excellent  practical  expedient)  to  dispense  with  a  balance, 
and  to  provide  that  the  deceasing  partner's  share  of  profits  for  the 
period  between  the  last  annual  ascertainment  and  his  death  shall  be 
at  the  same  rate  in  proportion  to  the  time,  as  the  amount  of  his  share 
then  ascertained. 
Gekeraltermb  OenercU  Terms  of  Contract  of  Copartnery, — The  other  portions  of  the 
OP  coktract.     j^j  jj^  j^g  usual  form  are  explained  by  the  principles  which  we  have 

found  regulating  this  contract  in  its  uncontrolled  form.  It  commences 
with  an  agreement  to  be  partners  in  carrying  on  a  joint  trade  or  busi- 
ness, which  is  specified,  in  a  place  named,  under  a  firm  also  named, 
and  for  a  fixed  term  of  years.  Each  of  the  partners  engages  not  to 
carry  on  any  other  business  without  his  partner's  consent,  but  to  de- 
vote his  whole  time  and  attention  to  the  company's  concema  Then, 
there  may  be  a  power  to  any  partner,  upon  due  notice,  to  withdraw 
at  a  fixed  date  before  the  end  of  the  copartnery.  The  amount  of 
capital  is  next  fixed,  with  the  proportion  to  be  paid  by  each  partner. 
It  is  agreed,  that  inventories  of  the  company's  property  shall  be  made 
up  and  subscribed — which  is  important,  in  order  to  preserve  clear 
evidence  of  the  company's  effects.  It  is  next  agreed,  that  all  con- 
tracts and  writings  shall  be  signed  by  the  firm.  Then,  there  is  an 
engagement  to  keep  regular  books,  containing  all  the  company's 
transactions,  besides  a  letter-book,  and  to  balance  the  books  at  least 
once  a  year  upon  a  specified  day,  when  the  profit  or  loss  shall  be 
divided.  There  is  an  obligation  upon  the  partners,  each  to  repay  his 
share  of  whatever  may  be  advanced  by  any  other  partner  beyond  his 
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proportion  of  the  capital  stock.   There  may  also  be  stipulations  regu-      P^^n  n. 
lating  the  absence  of  either  partner  upon  the  company's  business,  and  chaptm  VI. 
the  departments  which  they  are  respectively  to  manage.     It  is  not  Terxb  or  oox- 
uncommon  for  a  contract  of  copartnery  to  contain  a  lease  of  premises,  tract,  ocmi*, 
belonging  to  one  partner,  for  the  use  of  the  company.     After  the  pro- 
visions in  case  of  dissolution,  which  have  already  been  described, 
there  is  usually  inserted  a  clause  submitting  all  differences  which 
may  arise  to  an  arbiter,  who,  as  we  have  already  found,  must  be 
named  and  designed  individually,  in  order  to  make  the  reference  effeo* 
tual,  since  this  is  a  submission  of  anticipated  disputes.    Here,  also,  it 
is  prudent  to  substitute  other  arbiters  in  case  of  failure  or  non- 
acceptance.     This  submission  will  be  effectual  only  as  regards  such 
differences  as  the  parties  can  be  held  to  have  had  in  contemplation. 
An  attempt  by  a  partner  'to  terminate  the  copartnery,  by  taking 
wrongous  proceedings  with  a  view  to  procuring  sequestration,  is  not 
a  difference  in  the  sense  of  this  clause,  and  the  jurisdiction  of  the 
Court  upon  such  a  question  is  not,  therefore,  excluded  by  the  clause 
of  reference ;  Lauder  v.  Wingate,  9th  March  1852.     The  deed  con-  u  D.  683. 
eludes  with  the  penalty  for  non-performance,  and  a  consent  to  regis- 
tration of  the  contract,  and  of  any  decree-arbitral  which  may  follow 
upon  it,  for  execution. 


Note. — ^Tbe  common-law  rales  in  regard  to  partnersbip  have  been  greatly  altered  and  modi- 
fied by  the  recent  "Joint-Stock  Companies'  Act,"  19  &  20  Vict  cap.  47.  The  chief  provi- 
aions  of  that  Statute  will  be  found  in  the  Appehdu. 


IV.  The  Contract  of  Marbiaqe. — In  oi-der  to  understand  clearly  Effect  oj 
the  object  and  effect  of  the  usual  provisions  of  the  marriage-contract,  JJJ^J5»out" 
it  is  necessary  to  keep  in  view,  what  dispositions  the  law  makes  by  its  oomtraot. 
own  authority,  in  relation  to  the  property  of  those  who  form  this 
society.    If  the  legal  effects  were  in  all  cases  those  best  suited  to  the 
adjustment  of  eventual  rights,  there  would  be  no  occasion  for  conven- 
tional provisions,  since  it  is  the  object  of  these  to  control,  and,  it  may 
be,  to  counteract  the  results  which  the  law,  by  its  own  rules,  would 
produce     Without  knowing,  therefore,  the  legal  disposal  of  property 
subject  to  the  relation  of  marriage,  it  is  impossible  to  have  any 
accurate  perception  of  the  design  and  meaning  of  the  marriage- 
contract. 

The  fundamental  principle,  by  which  the  rights  now  referred  to  are  Commuhioh  of 
regulated,  is,  that  all  the  members  of  the  society  created  by  marriage  ®^"' 
have  an  interest  in  the  common  property.     That  property  consists  of 
whatever  belongs  to  the  contracting  parties  ;  and  the  members  of  the 
society  are  these  parties  themselves,  and  the  children  who  may  spring 
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P^«^l-  from  the  union.     The  principles  of  the  feudal  system  do  not  penult 

ChaptbbVI.  ^^^  feudal  relation  to  be  disturbed  by  an  entire  subjection  of  the 

CoMiruvioH  OF  heritable  property  to  the  social  interests  ;  and,  therefore,  the  husband 

oooMy  ooirf*.  Qf  ^jfg  jo^g  jjQj;  cease  to  have  the  exclusive  right  to  the  heritage 

which  either  of  them  possesses  or  may  acquire  ;  and  the  same  system, 
by  the  law  of  primogeniture,  gives  precedence  in  the  inheritance  of 
such  property  to  the  eldest  son.     But,  with  regard  to  the  rents  of 
heritage  accruing  during  the  marriage,  and  generally,  to  all  property 
of  a  moveable  nature — embracing  corporeal  moveables,  and  money  not 
invested  in  bonds  bearing  annual-rent — with  regard  to  these,  the  law 
produces  an  interest  called  the  communion  of  goods,  compnsing  every- 
thing belonging  to  the  husband  and  wife  of  a  simple  moveable  nature, 
which  become  subject  to  ceiiain  legal  rights  and  claims  on  behalf  of 
every  member  of  the  family.     In  order  to  bring  any  fund  within  the 
communion  of  goods,  it  must  have  existed  and  been  possessed,  as  an 
existing  vested  interest,  during  the  marriage.    The  contents  of  a  policy 
of  insurance,  made  by  a  husband  upon  his  wife's  life,  and  payable  six 
months  after  her  death,  do  not,  therefore,  fall  under  the  communion, 
and  the  wife's  next  of  kin  were  not  allowed  to  participate  in  such  a 
11  D.  469.        policy,  in  Wight  v.  Brotun,  27th  January  1849. 
JuiMariH,  avd     But,  although  this  fund  is  affected  by  common  interests,  it  is,  during 
MHismTTioir     *^®  marriage,  under  the  absolute  control  and  administration  of  the 
husband,  and  the  surrender  or  abatement  of  the  wife's  rights  is  so 
complete,  as  to  operate  in  law  as  an  assignation  by  her,  insomuch 
that  the  goods  in  communion,  though  comprehending  her  property, 
can  be  attached  for  her  husband's  debts.     His  right  embraces  the 
rents  and  annual  profits  of  her  heritable  subjects,  and  extends  also 
to  such  moveable  property  as  she  shall  acquire  during  the  mar- 
riage.    On  the  other  hand,  the  husband  becomes  liable  for  his  wife's 
debts  of  a  like  nature  with  the  rights  falling  under  the  com- 
munion, although  these  may  exceed  the  amount  of  her  property 
assigned  by  the  marriage ;  and  this  liability  continues  until  the 
dissolution  of  the  marriage.     But,  although  the  joint  property  thus 
becomes  virtually  the  husband's,  and  may  be  expended  or  disposed 
of  by  him  during  the  subsistence  of  the  marriage,  the  law  does  not 
forget  that  it  is  truly  a  communion,  and  the  wife's  rights  re-emerge 
in  a  distinct  form  when  the  marriage  is  dissolved.* 

18  Vict.  c.  28.  •  The  recent  Intestacy  Act,  18  Vict.  cap.  23,  has  operated  an  important  cliange  in  the  nilea 
of  law  laid  down  in  the  text ;  and  the  results,  which,  in  certain  cases,  may  follow  from  the 
absence  of  a  contract* of  marriage,  are  not  now  so  inconvenient  and  inequitable  as  they  were 
before  the  passing  of  that  Statute ;  (25th  May  1855.)  The  text,  therefore,  falls  to  be  cor- 
rected with  reference  to  the  provisions  in  sections  6  and  7  of  the  Act.  By  the  former  section 
it  is  enacted,  that,  "  where  a  wife  shall  predecease  her  husband,  the  next  of  kin,  executors, 
"  or  other  reprcsent^itivcs  of  such  wife,  whether  testate  or  intestate,  shall  have  no  right  to 
*'  any  share  of  the  goods  in  communion,  nor  shall  any  legacy,  or  bequest,  or  testamentary 
*'  disposition  thereof  by  such  wife,  affect  or  attach  to  said  goods  or  any  portion  thereof." 


CONTaACTS— THE  CONTBAOT  OF  HABBUOR.  423 

I 

The  effect  of  dissolution  is  different  according  to  the  length  of  time     P^n  II* 
during  which  the  marriage  has  subsisted;  and  it  is  also  affected  by  ChaptbeVL 
the  fact  of  there  being,  or  not  being,  issue.*    If  it  is  dissolved  by  the  RiaHrs  or  pab- 
death  of  either  party  within  year  and  day,  (which  means  before  a  full ""  ®"  ^^"^ 
year,  for  if  any  part  of  the  day-afber  have  elapsed,  then  there  has  mabjuaob. 
been  subsistence  for  year  and  day,)  and  without  a  living  child,  then 
matters  return  into  their  previous  position,  the  wife's  property  revert- 
ing to  herself  or  her  heirs  without  burden  or  claim  in  favour  of  the 
husband  or  his  representatives,  and  the  husband's  property,  in  like 
manner,  returning  to  him  or  his  heirs  free  of  any  liability  to  the  wife 
or  her  next  of  kin.     But,  if  there  be  a  living  child,  (that  is,  a  child 
heard  to  cry,)  then,  although  the  marriage  dissolve  within  year  and 
day,  certain  legal  rights  arise  ;  and  such  rights  are  created  also  by  the 
endurance  of  the  marriage  beyond  a  year  and  day,  whether  there  be 
issue  or  not.    These  legal  rights  are  the  following,  viz. : — 

When  there  is  no  issue,  the  goods  in  communion  divide  into  two 
equal  parts,  one  belonging  to  the  surviving  spouse,  and  the  other  to 
the  deceased's  next  of  kin.*  When  there  is  issue,  if  the  wife  prede* 
cease,  the  division  is  into  three  parts,*  of  which  tlie  children  take  one 
as  their  mother's  next  of  kin,  and  the  remaining  two  continue  with 
the  father,  the  one  in  his  own  right,  and  the  other  in  his  character  of 
administrator-in-law  for  his  children,  but  under  his  absolute  control. 
If  the  father  predecease,  the  division  is  tripartite,  one  share  going 
to  the  widow  jure  relictcB — another  to  the  children  under  name  of 
legitim — (that  is,  their  lawful  share,  called  also  ^'  portion  natural,"  and 
"bairns'  part  of  gear,") — and  the  third,  which  is  called  the  "dead's 
part,"  going  also  to  the  children  as  their  father's  next  of  kin.  It  is 
only  to  the  legitim,  that  the  children  have  an  absolute  right.  To  the 
dead's  part,  and  that  falling  under  the  jtM  rdictcBy  they  succeed  as  the 
heirs  in  mobUibris  of  their  parents,  who  may,  accordingly,  dispose  of 
these  portions  as  they  shall  respectively  think  fit.  Such  is  the  legal 
apportionment  of  the  goods  in  communion  upon  dissolution  of 
marriage,  and,  inr  certain  circumstances,  it  may  be  productive  of  re- 
sults highly  inconvenient  and  inequitable — as,  in  the  case  of  either 
party  possessing  large  personal  property,  if  the  marriage  shall  be 
dissolved  after  year  and  day  and  without  issue,  the  next  of  kin  of  the 
other  party,  who  may  have  contributed  nothing  to  the  goods  in  com- 
munion, will,  notwithstanding,  be  entitled  to  receive  one-half  of  the 
property,  however  extensive.* 

It  is  thus  evident,  that  no  part  of  a  practitioner's  duties  is  more 

Section  7  eoacts,  that,  ''  where  a  marriage  shall  be  dissolved  before  the  lapse  of  a  year  and 
"  day  firom  its  date,  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  survivor  and 
**  of  the  representatives  of  the  predeceascr  shall  be  the  same  as  if  the  marriage  had  subsisted 
"  for  the  period  aforesaid.'' 
*  See  tuprOf  note,  p.  422. 
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Past  il      important,  than  the  preparation  of  instruments,  whereby  these  effects 
Chapter  VI.  ^^  ^^^  Tules  of  law  may  be  controlled  or  prevented. 

A  contract  of  marriage  may  be  made  either  before  marriage  or 
sflber  it ;  but  the  effect  of  such  a  deed  made  after  marriage  is  much 
more  limited  than  when  it  has  been  executed  before. 

Tbsaxtenup-  1.  Antennptial  Contraets  of  Marriage. — The  provisions  of  the  anr 
MAL  ooNTKACT.  (jg^^p^jj^i  contract  as  regards  the  moveable  property  of  the  parties, 

to  which  our  view  is  at  present  confined,  are  directed  to  four  leading 
objects,  viz. : — 

To  make  settlements  upon  the  wife,  and  to  regulate  her  rights. 

To  settle  a  provision  upon  the  children,  and  to  limit  their  legal 
claims. 

To  settle  the  rights  of  the  husband  and  children  in  relation  to  the 
wife's  property. 

To  make  these  arrangements  effectual,  notwithstanding  a  premature 
dissolution  of  the  marriage. 

We  shall  review  these  points  in  their  order  :— 


WIDOW  BY  BOND 
•F  ANNUirr. 


Phovtbioh  to        (1.)  SetUenients  upon  the  Wife, — The  purpose  of  these  is  to  provide 

for  her  maintenance  after  the  dissolution  of  the  marriage,  in  case  she 
shall  be  the  survivor ;  and  this  may  be  done  in  various  ways.  The 
other  contracting  party  may  bind  himself  to  pay  her  an  annuity  of  a 
specified  amount  in  the  event  of  her  survivance,  to  commence  at  the 
first  term  after  his  death,  and  be  payable  half  yearly  afterwards  during 
her  life.  Reference  may  be  made  to  our  examination  of  the  bond  of 
annuity,  and  it  is  unnecessary  to  repeat  its  terms.  When  the  widow 
will  have  right  to  an  annuity  or  allowance  from  any  fund  to  which  the 
husband  is  a  contributor,  it  should  be  stated,  whether  the  amount 
provided  in  the  contract  is  or  is  not  inclusive  of  such  separate  annuity. 

Liferent  of  The  wife's  provision  may  be  made  by  the  husband  binding  himself 
to  lay  out  a  specified  sum,  of  which  she  is  to  enjoy  the  liferent — that 
is,  the  interest  or  annual  proceeds  during  her  life. 

Provision  of        Or  she  may  be  provided  in  the  liferent  of  the  whole  or  a  part  of  the 

FAvouTo  ™      conquest — that  is,  of  the  property  which  the  husband  shall  acquire 

WIDOW.  during  the  subsistence  of  the  marriage.     Conquest  includes  only  such 

property  as  one  acquires  by  his  own  industry,  or  by  singular  titles  ; 

Enik.  Inst.  iii.  and  in  moveables,  it  does  not  include  what  ho  succeeds  to  as  executor 
of  a  person  deceased,  or  what  he  gets  by  legacy,  or  by  his  jus  mariti. 
In  order  that  there  may  be  a  basis  for  computing  the  amount  of  the 
conquest,  it  is  prudent,  when  settlements  are  made  out  of  it,  to  set 
forth  the  precise  amount  of  the  husband's  fortune  at  the  date  of  the 
marriage.     The  mode  of  accounting,  when  provisions  are  made  out  of 

» 1).  817.         the  conquest,  formed  the  subject  of  discussion  in  Hunter's  Trustees  v. 


SUM  IN  FAVOUR 
OF  WIDOW. 
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MaoaUy  25tli  May  1839,  where  it  was  decided,  that  an  annuity  to  a      PaktII, 
widow,  not  charged  upon  the  conquest,  is  to  be  reckoned  a  burden,  CHAPm  VI. 
not  upon  it,  but  upon  the  husband's  previous  estate. 

If  it  is  intended  to  restrict  the  widow's  annuity  or  other  provisions 
in  the  event  of  her  entering  into  a  second  marriage,  that  must  be 
specially  stipulated,  for  otherwise  the  law  will  authorize  no  diminu* 
tion  upon  that  ground. 

Any  one  of  the  modes  of  provision  which  have  been  specified  may  Pbotisiov.op 
be  settled  by  itself,  or  in  combination  with  one  or  both  of  the  others ;  "^*"^"' 
and  it  is  common,  in  addition  to  the  principal  provision  by  annuity  or 
liferent,  to  settle  upon  the  wife  the  furniture  which  shall  belong  to  the 
husband  at  his  death,  or,  at  her  option,  a  specified  sum  of  money  in 
lieu  of  fumitura  A  liferent  of  furniture  is  sometimes  given,  but,  as 
a  general  rule,  that  is  not  an  eligible  arrangement,  because  the  even- 
tual interest  of  those  who  have  right  to  the  fee  of  the  furniture  may 
lead  to  inconvenient  and  troublesome  interference  and  questions.  In 
Campbell  v.  Stewart^  18th  June  1848,  an  attempt  was  made  to  vest  lo  D.  1280. 
the  fee  of  the  husband's  furniture  in  the  wife  during  the  marriage. 
According  to  the  terms  of  the  conveyance  the  wife  had  no  indepen- 
dent power  of  sale,  and  her  right  was  to  cease,  if  she  should  enter  into 
a  second  marriage.  On  these  grounds,  the  possession  remaining  with 
the  husband,  there  was  held  to  be  no  transference,  and  that  the  fumi- 
tiire  was  liable  to  the  diligence  of  the  husband's  creditors.  Indepen- 
dently of  the  restriction  in  the  terms  of  the  conveyance  here,  the 
opinions  of  two  of  the  Judges  held  such  a  transference  by  any  terms 
to  be  ineffectual,  while  the  husband's  possession  continues.  The 
grounds  of  this  opinion  will  appear  in  treating  of  the  transmission  of  |f?  *^A«i  P« 
corporeal  moveables.* 

A  frequent  provision  also  is  an  allowance  to  the  widow  to  purchase  Allowakcb 
mournings,  and,  as  the  annuity  or  liferent  does  not  usually  commence  ^"^^^^^ 
until  a  term  after  the  husband's  death,  it  is  provided  either  by  aAUMrar. 
general  obligation,  or  by  appointing  a  sum  for  the  purpose,  that  she 
shall  be  alimented  from  the  period  of  the  death,  until  the  first  term's 
annuity  becomes  payable. 

These  are  the  customary  provisions  settled  upon  a  wife  in  an  ante- 
nuptial contract.    They  are  designed  to  come  in  place  of  the  jus  re-  Puchabob  o* 
lictcB  ;  but  special  provisions  do  not  necessarily  exclude  that  right.   In  ^^  '^<*«' 
order  to  be  effectually  excluded,  it  must  be  discharged  either  in  ex- 
press terms,  which  is  the  proper  and  advisable  method,  or  by  settle- 
ments of  such  a  kind  and  amount  as  raise  the  presumption,  that  it 

*  Where  a  husband  had,  by  antenuptial  contract,  made  over  to  his  wife,  in  case  of  her  sur- 
▼ivauce,  his  whole  household  furniture,  and  had  been  sequestrated  shortly  before  his  death, 
it  was  held,  that  the  widow  had  no  claim  to  be  ranked  as  a  creditor  for  the  value  of  the  fur- 
niture, of  which  he  had  been  divested  in  his  lifetime ;  Darling  v.  Mein,  20th  December  14  D.  2(HJ. 
1851. 
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PamII.      ^2ls  intended  to  discharge  the  jiLS  relicke.     Of  the  implied  discharge 

ChaptsbVI.  there  is  an  example  in  Riddel  v.  Dalton,  28th  November  1781,  where 

M.  6457.  the  husband  having  settled  upon  his  wife  the  liferent  of  his  whole 

^'^^'^Kflte  ^'  ©ffocts  heritable  and  moveable,  and  she  having,  in  the  event  of  her 

eoni*,      *       predecease,  conveyed  to  him  her  share  of  the  goods  in  communion 

and  other  rights,  it  was  decided,  that  her  acceptance  of  the  universal 
liferent  virtually  implied  a  renunciation  of  the  jus  rdictce.  But,  if  the 
settlement,  by  which  such  a  liferent  is  provided,  be  revocable,  her 
consent  to  it  does  not  imply  a  renunciation  of  her  legal  rights ;  and  a 
husband  having  revoked  a  settlement  of  that  nature  after  his  wife's 
death,  her  next  of  kin  were  found  entitled  to  a  share  of  the  goods  in 
15  D.  126.        communion  ;*  Leighton  v.  RusseU,  1st  December  1852.  Of  the  express 

5  D.  1297.        discharge  we  have  already  had  an  example  in  Johnstone  v.  Coldstream^ 

30th  June  1843,  where,  by  a  consent  inserted  in  the  testing  clause,  a 
wife  accepted  of  provisions  declared  to  be  in  full  satisfaction  of  her 
half  or  third  of  moveables  and  other  legal  claims.  Where  the  wife  is 
not  a  party  to  the  deed  bestowing  upon  her  the  liferent  of  all  her  hus- 
band's property,  the  discharge  of  the  jus  rdictce  is  not  implied  by  her 

12  D.276.  acceptance  of  the  provision ;  Thomson  v.  Smith,  8th  December  1849. 
But,  although  the  jiis  relictas  be  not  renounced  during  the  marriage, 
it  will  be  held  as  discharged,  if,  after  the  dissolution,  the  widow  shall 
accept  of  provisions  declared  to  be  in  satisfaction  of  it.  But  any  acts 
of  homologation,  however  strong,  will  not  bar  her  from  betaking  her- 
self to  her  legal  claims,  if  such  acts  were  done,  while  she  was  ignorant 
of  the  true  state  of  her  husband's  affairs.     Accordingly,  homologation 

12  8. 222.         was  found  not  to  imply  a  discharge,  in  Hope  v.  Dickson,  I7th  Decern- 

6  D.  483.         ber  1833,  and  Ross  v.  Masson,  3d  February  1843,  the  widow  having 

acted  in  ignorance  of  the  extent  of  her  deceased  husband's  property. 

MoDss  OF  MAX-     (2.)  Settlements  upon  the  children, — These  may  also  be  made  in  va- 
iH^FlroDTof^  rious  ways.     The  provision  may  consist  of  the  capital  of  a  sum  to  be 
GHiLDRKH  OF     liferontcd  by  the  mother — or  the  husband  may  bind  himself  to  pro- 
Vide  a  sum  of  a  specified  amount,  or  of  an  amount  varying  according  to 
the  number  of  children— or  the  children  may  be  provided  in  the  fee 
or  capital  of  the  conquest,  or  they  may  have  the  conquest  or  a  part  of 
it  provided  to  them  in  addition  to  a  provision  by  either  of  the  me- 
thods already  pointed  out. 
Power  OF  Divi-     The  provision  to  the  children  is  made  subject  to  division  among 
"®"'  them  in  such  shares  as  the  father  shall  appoint     The  power  of  divi- 

sion may  be  extended  also  to  the  mother,  to  be  exercised  by  her  in 
case  of  survivanco,  should  the  husband  leave  no  division,  or  to  be 
exercised  by  the  parents  jointly,  or  by  the  survivor,  failing  a  joint 
appointment  The  power  of  division  being  inherent  in  the  father, 
M.  8193.  Edmonstouny,  Edmonstoun,  19th  July  1708,  it  may  be  exercised  by 

*  S«e  tmpra,  note,  p.  422. 
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hiniy  whether  contained  in  the  contract  or  not     But,  when  a  division      Past  II. 
is  made,  it  must  extend  to  all  the  children,  and,  if  any  are  excluded,   Caj^m  VI. 
it  will  be  reducible  to  the  effect  of  creating  an  equal  division  ;  Camp-  m.  6849. 
beU  V.  Campbdls,  22d  June  1739.^^    This  decision  shews  also,  that  it  Powbb  or  oi- 
ls competent  to  the  father  to  delegate  the  power  of  division,  and  that,  ^^""^"»  <'^'^- 
if  the  partj  whom  he  appoints  to  exercise  it  shall  decline  to  act,  the 
Court  will  not  make  a  division.    When  only  one  of  several  children 
survives,  the  power  of  division  is  evacuated,  and  the  survivor  is  en- 
titled to  the  whole  amount  without  any  power  of  restriction  in  the 
father;   Brodie's  Trttstees  v.  Mowbray's  Trustees,  12th  November 8 D. 8. 
1840.     If  the  power  of  division  is  not  exercised,  each  child  is  en- 
titled to  an  equal  share,  and  a  posthumous  child  has  a  right  to  a 
share ;  Oliphant  v.  Oliphant,  19  th  June  1793.     The  issue  of  a  child  M.  6608. 
who  has  predeceased  the  term  of  payment  are  entitled  to  the  share 
which  their  parent  could  have  claimed  if  alive ;  and  that,  although 
there  be  no  extension  of  the  provision,  or,  as  it  is  termed,  substi- 
tution, in  their  favour.     It  was  so  decided,  and  recognised  as  the 
universal  rule,  in  Wood  v.  Aitchison,  26th  June  1789.     As  the  provi-  m.  is,043. 
sion  originates  in  the  father's  act,  his  power  of  division  may  be  ex- 
tended, so  as  to  enable  him  to  apportion  the  share  of  a  predeceasing 
child  among  his  issue.     But  a  father  has  no  power  to  divide  the  share 
of  legitim  descending  to  his  child  among  the  issue  of  that  child.    This 
is  implied  in  Morton  v.  Young,  11th  February  1813,  where  itwasF.  C. 
found,  that  a  father  cannot  appoint  a  substitute  to  his  child,  so  as  to 
r^ulate  that  child's  succession  as  regards  the  legitim. 

The  provisions  in  favour  of  the  children  are  followed  by  a  declara-  Dmchabob  op 
tion  that  they  are  in  full  satisfaction  of  their  legal  claims,  and,  in  "^^^^ 
order  to  be  effectual,  this  declaration  must  be  very  precise.  A  dis- 
charge of  all  that  a  child  can  claim  through  his  father's  death  is  not 
a  renunciation  of  the  legitim.  In  the  words  of  Lord  Stair,  "  nothing 
"  can  take  away  the  bairn's  legitim,  unless  it  be  discharged,  and  a  pre- 
*'  sumption  of  accepting  a  tocher  or  portion  in  satisfaction  will  not  be 
**  sufficient,  unless  it  bear  in  satisfaction  of  the  portion-natural  and 
"  bairn's  part,  because  the  legitim  is  so  strongly  founded  in  the  law 
"  of  nature  and  positive  law,  that  presumption  or  conjecture  cannot 
"  take  it  off"  In  consistency  with  this  doctrine  it  was  held  to  be  no 
discharge  of  legitim,  where  a  daughter  acknowledged  that  certain 
sums  had  been  conveyed  to  her  at  her  marriage  in  part  of  her  patri- 

♦  The  division  mtist  not  be  illusory,  but  the  Court  will  not  interfere,  where  there  is  merelj  a 
diversity  in  the  amount  of  the  sums  assigned  among  the  children.  The  Court  will  not  set  aside 
an  unequal  division,  unless  there  has  not  been  an  honest  exercise  of  the  parent's  power ;  it 
must  be  made  very  clear,  that,  in  the  exercise  of  that  power,  there  has  been  such  improper 
proceeding  as  really  had  for  its  object  to  defeat  a  child's  interest  under  the  deed  ;  Marder'i  15  D.  633. 
TnuUeB  v.  Marder,  29th  March  1853,  where  the  apportionment  of  £2000  among  two  chil- 
dren, giving  only  £50  to  one,  was  held  not  illusory'. 
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Part  II.      mony  ;  Clark  v.  Bums  and  Stewart,  27th  January  1835  ;  and  the  re- 
CHAnsB  VI    ^®^P*  ^y  ^^^  daughter  of  a  Scotch  nobleman,  in  articles  of  marriage 

13  S.  326.        executed  in  England,  of  a  sum  from  her  father  as  "  her  portion  or 

"  fortune,"  was  held  not  to  import  a  discharge  of  legitim  ;  Marquis 

14  8.309;       of  BreadcUbane  v.  Marchioness  of  Chandos,   30th  January   1836, 
App.*^7^^^*   affirmed  16th  August  1836.     The  claim  of  the  children  to  the  dead's 

part  and  their  mother  s  share  of  the  society  goods  ought  also  to  bo  in- 
DiscHARGE  OP  eluded,  when  the  renunciation  is  to  embrace  every  legal  claim.  In  treat- 
uBorriM,  coiw*.  j^g  ^f  ^j^^  extinction  of  rights,  we  have  found,  that,  when  a  discharge 

is  special,  general  words  subjoined  to  it  are  limited  to  rights  of  the 
M  6066  same  kind  as  that  specified ;  and  accordingly,  in  Hepburn  v.  Hepburn, 

24th  June  1785,  the  receipt  of  a  child  for  a  sum  in  full  satisfaction  of 
all  bairn's  part  of  gear,  portion-natural,  legitim,  and  others  whatsoever 
that  she  could  ask  or  claim  by  and  through  her  father's  death,  was 
held  not  to  imply  a  discharge  of  her  right  to  a  share  of  the  dead's 
part.  The  terms  used  in  the  ordinary  style,  therefore,  are  properly  very 
particular.  It  declares,  that  the  provisions  made  in  favour  of  the  child 
or  children  shall  be  in  full  satisfaction  of  all  bairn's  part  of  gear,  legi- 
tim, portion-natural,  executry,  and  everything  else  that  they  could 
claim  or  demand  by  and  through  the  death  of  their  father  and  mother.* 
The  necessity  of  an  effectual  exclusion  of  the  legitim  before  mar- 
riage is  evident  from  the  consideration,  that,  after  marriage,  that  right 
M.  461.  cannot  be  defeated  by  any  deed  of  the  father ;  Hog  v.  Hog,  7th  June 

1 791.  Here  a  father  domiciled  in  Scotland  bequeathed  large  personal 
funds  in  England  to  one  of  his  children,  but  the  will  being  challenged 
by  another  child,  the  property  was  held  subject  to  the  claim  of  legi- 
tim.    When  there  is  no  discharge  of  the  legitim,  but  the  wife  has 

*  Where  a  father  in  his  lifetime  obtains  from  a  child,  either  gratnitouslj  or  for  a  valu- 
able consideration,  a  rennnciation  of  legitim,  the  effect  of  this  renunciation  is  to  increase  the 
legitim  fund  falling  to  the  children  who  have  not  renounced,  in  the  same  way  as  if  the  child 

M  8193.  ^^®  renounced  had  predeceased  the  father  ;  Jlog  v.  Hog  or  lAuhley,  7th  June  1791,  where 

the  discharge  was  granted  by  the  children  to  their  father  during  his  lifetime ;  and  Lord 

18  D.  703.  Panmure  v.  Crokat,  28th  February  1856,  where,  by  antenuptial  contract  satisfaction  haying 

been  provided  to  the  wife  and  younger  children  in  full  of  jits  reHicUt  and  legitim,  the  heir  was 
held  entitled  to  legitim,  and  the  exclusion  of  the  younger  children  found  to  operate  in  his 
favour  as  their  death  during  the  father's  lifetime  would  have  done.  This  rule  has,  however, 
no  application,  where  the  renunciation  or  discharge  has  been  voluntarily  granted  by  the  chil- 
dren  after  their  father' $  deaths  such  discharge  operating,  not  in  favour  of  the  children  who 

2  D.  1121.         claim  their  legal  rights,  but  in  favour  of  the  general  disponeo ;  Fisher  v.  Dixony  16th  June 

1840.  The  grounds  assigned  for  the  distinction  are,  as  laid  down  from  the  Bench  in  Panmure^a 
case,  "  that,  upon  the  death  of  the  father,  the  full  title  to  the  child's  share  of  legitim  vests  in 
"  the  child,  becomes  that  child's  property,  and  transmits  to  his  representatives ;  and,  if  the 
"  child  to  whom  the  legitim  has  then  become  payable  chooses  to  accept  from  the  general 
"  disponee  the  sum  provided  by  the  settlement  as  in  full  of  legitim,  the  general  disponee 
"  must  either  be  regarded  as  the  purchaser  paying  the  price,  or  as  the  debtor  paying  tho 
'*  debt ;  and,  in  either  case,  the  benefit  cannot  accrue  to  tho  other  children  repudiatmg  the 
"  deed,  whose  shares  of  legitim  had  become  fixed  before  the  child  aoceptiDg  the  provision 
*'  had  exercised  his  or  her  option.** 
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discharged  her  jus  relictce,  the  effect  of  her  renunciation  is  to  make      Past  II. 
the  division  of  the  goods  in  communion  bipartite^  the  one  share  being  chapter  YI. 
dead's  part,  and  the  other  legitim  ;  Niahets  v.  Nisbet,  18th  January  M.  8,i8i. 
1726,  affirmed  7th  March  1726.     In  this  case  it  was  also  held  by  the  BoberUon^s 
House  of  Lords,  reversing  the  decision  of  the  Court  of  Session,  that  a    ^^ 
child  could  not  take  both  his  legitim  and  a  provision  in  his  father's 
contract  of  marriage,  but  that  the  one  must  be  held  to  be  to  account  of 
the  other.     But,  in  Fraser  v.  Ranken,  l7th  December  1835,  a  son  was  14  S.  174. 
held  entitled  both  to  his  legitim  and  to  his  share  of  a  provision  by 
contract  of  marriage.     The  case  of  Nisbets  is  not  referred  to  in  the 
latter  report     It  may  be  noticed,  that  a  sum  provided  to  a  child  or 
children  by  antenuptial  contract  is  not,  in  the  sense  of  the  revenue 
Statutes,  a  gift  by  will  or  testamentary  instrument,  and  is  not,  there- 
fore, subject  to  legacy  duty  ;  AdvoccUe-Oeneral  v.  Trotter ,  12th  No-  lOD.  66. 
vember  1847. 

One  object  of  marriage  settlements  is  to  secure  the  wife  or  widow  Effect  of  fro- 
and  children  against  the  bankruptcy  of  the  husband  and  father.  It  ^HUPnAx!  ooir- 
is,  therefore,  of  irreat  importance  to  observe  the  effect  of  the  provi-  tract  ih  com- 

PKTITIOV  WITH 

sions  which  we  have  described,  when  brought  into  competition  with  crbditou. 
the  claims  of  creditors  of  the  husband.  The  risk  of  such  a  competi- 
tion is  one  of  the  grounds  of  expediency  for  executing  a  contract 
before  marriage,  while  the  parties  still  occupy  the  position  of  strangers 
to  each  other  in  the  eye  of  the  law — a  position,  which  gives  to  their 
contracts  a  higher  degree  of  onerosity  than  they  can  subsequently 
possess. 

First  then,  as  regards  the  wife's  provisions — when  the  obligation  is  Competition, 
for  an  annuity  to  her  payable  after  her  husband's  death,  that  confers  provided  bt 
upon  her  a  jus  crediti.    She  receives  the  character  and  right  of  a  ^^^  ^'  ^^' 
creditor  of  her  husband,  and  is  entitled,  upon  his  bankruptcy,  to  be 
ranked  upon  his  estate,  and  receive  a  dividend  proportionate  to  the 
value  of  her  eventual  annuity.     If  the  husband  is  alive,  the  amount 
ranked  will  be  the  sum  which  would  purchase  an  annuity  of  the 
amount  provided,  payable  to  her  if  she  shall  survive  her  husband. 
If  he  is  dead,  the.  ranking  will  be  the  price  of  an  annuity  payable 
immediately,  and  to  continue  during  her  life.     When  there  is  a 
sequestration,  the  Act  2  &  3  Vict.  cap.  41,  provides  for  the  valuation 
of  contingent  rights  in  its  39th  section,  and  by  section  40  for  the 
valuation  of  annuities.     Such  valuation  is  to  be  made  by  the  Sheriff, 
when  a  trustee  has  not  been  appointed,  and  by  the  trustee  after  his 
appointment,  subject  to  review.    A  difficult  question  arises,  however, 
when  the  annuity  is  dependent  not  only  upon  survivance,  but  upon 
the  contingency  of  a  second  marriage,  if  the  annuity  is  to  be  restrict- 
able  in  that  event.     This  question  will  be  found  raised,  and  opinions 
expressed  upon  it,  but  without  a  decision,  in  the  case  of  Comb  v.  ^  S.  618. 
Chapman,  2d  March  1826. 
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Pabt  II. 

Chafteb  VI. 

Mode  op  mak- 
DTO  wife's  pbo 

▼miOH  PKEFBE- 
▲BLETO 
0REOITOB8  OF 
HUSBAND. 


18  S.  769. 
2  Sh.  &  Macl. 
App.564. 


GoMPEnnoH 

BETWEEN  CHIL- 
DBEN  OF  THE 
MABBIAGB  AND 
GBEDITOBS. 

Spei  aueeet- 
6  D.  1018. 


When  the  design  is  to  give  the  wife  a  claim,  not  merely  co-ordinate 
with  the  creditors,  but  preferable  to  them,  the  fund  which  is  to  furnish 
her  provision  must  be  separated,  placed  beyond  the  jtis  mariii,  and 
expressly  appropriated  to  her  use.  This  may  be  done  either  by  taking 
the  right  to  the  wife  herself  excluding  the  jils  mariti,  or  by  paying 
it  over  to  trustees,  or  investing  it  in  their  names  for  her  behoof.  The 
object  is  frequently  accomplished  by  insurance  upon  the  husband's 
life,  assigned  to  trustees,  or  effected  in  their  names  under  a  declara- 
tion of  the  purpose  of  the  trust.  When  the  arrangement  is  of  this 
nature,  the  husband  must  be  bound  to  pay  the  annual  premiums, 
and,  if  he  shall  fail,  he  may  be  forced  to  do  so  by  the  trustees,  or  by 
those  appointed  to  attend  to  the  execution  of  the  contract  on  behalf 
of  the  wife  and  children.  If  he  is  possessed  of  funds,  there  may  be 
a  sum  invested  in  name  of  trustees  for  the  wife's  benefit.  The  wife 
may  also  be  secured  by  a  cautioner  on  behalf  of  the  husband,  and,  if 
the  terms  of  the  obligation  imply  that  the  cautioner  is  only  liable  if 
the  husband  fail  to  implement  his  obligation,  the  wife  will  be  bound 
to  discuss  the  husband's  estate,  before  insisting  on  a  charge  against 
the  co-obligant.  Of  this  there  is  an  example  in  Wishart  v.  Wishart, 
16th  May  1835,  reversed  12th  May  1837. 

The  most  serious  hazard,  and  against  which  it  is  difficult  to  guard, 
is  that  of  poverty  resulting  from  the  husband's  bankruptcy  during 
his  life.  This  can  only  be  obviated  by  the  separation  of  a  pi-esent 
fund,  and  by  excluding,  in  regard  to  it,  both  the  jtLS  mariti  and  the 
husband's  power  of  administration.  That  is  a  course,  however,  which 
is  seldom  available,  and  it  is  regarded  with  repugnance  by  those  who 
have  the  feeling  of  a  common  interest  and  a  common  responsibility. 
A  bond  by  the  husband  for  an  alimentary  allowance  during  his  life 
will  give  the  wife  a,jti8  crediti  This  is  common  in  England,  and  the 
Style  book  contains  the  form  of  a  clause  to  the  same  effect  in  a  Scotch 
marriage  contract ;  but  with  us  such  a  provision  is  rara 

Secondly,  as  regards  provisions  to  children — it  is  to  be  observed, 
that  the  settlement  of  a  sum  payable  at  the  father's  death  gives  to 
them  only  a  spes  successionis,  and  it  may,  therefore,  be  defeated  by 
any  onerous  act  on  his  part,  nor  can  the  children  compete  with  his 
creditors ;  Ooddard  v.  Stswart's  Children,  9th  March  1844.  Here 
the  provision  was  payable  by  instalments  at  twelve  and  twenty-four 
months  after  the  father's  death,  with  interest  from  his  death.  The 
children  were  held  not  to  be  creditors.  This  principle  results  from 
the  common  interest  of  the  children  in  the  family  association,  which, 
as  it  secures  to  them  benefits,  so  it  also  imposes  corresponding  lia- 
bilities. They  cannot,  therefore,  be  reckoned  creditors  of  a  fund, 
which  being  a  property  in  communion  between  them  and  their  parents 
is  in  a  sense  their  own.  The  nature  and  force  of  this  principle  is 
strikingly  illustrated  by  the  light  in  which  the  law  regards  illegiti- 
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mate  children.     These  have  no  right  to  legitim,  no  claim  upon  the     Pm  II. 

dead's  part,  no  interest  in  the  family  means^  are  in  the  eye  of  the  chaptmiVI. 

law  strangers,  and,  therefore,  a  provision  to  them  gives  them  the 

position  and  right  of  creditors  ;  BaUantyne  v.  Dunlop,  1 7th  Februaiy  F.  0. 

1814^     Here  a  bond  of  provision  to  natural  children,  granted  and  Mode  of  ooh- 

delivered  by  the  father  while  solvent,  was  held  to  confer  a  jus  crediti,  "*""»  upoij 

although  not  payable  till  his  death.     The  children  of  the  marriage,  oreditL 

however,  may  have  a  jiLS  crediti  conferred  upon  them,  and  they  will 

have  that  right,  if  their  provision  be  made  payable  at  a  fixed  date,  or 

at  a  date  which,  though  not  precisely  fixed,  niay  arrive  during  the 

father's  life  ;  BaUingaU  v.  Hendersons,  31st  January  1 759.    Here  the  M.  12,919. 

term  of  payment  was  the  majority  or  marriage  of  each  child,  which 

was  held  to  constitute  them  proper  creditors.     To  the  same  effect  are 

the  cases  of  Jolly  v.  Ghrdham,  24th  February  1824,  and  Cruikshdnk's  2  8. 730. 

Trustees  v.  Cruikshank,  2d  November  1853.     The  same  result  isigD.  7. 

produced,  if  the  provision,  although  not  payable  till  after  the  father's 

death,  be  made  to  bear  interest  from  the  majority  or  marriage  of  the 

children  ;  Mackenzie's  Creditors  v.  His  Children,  2d  February  1792.  m.  12,924. 

If  the  provision  be  payable  at  the  dissolution  of  the  marriage,  that  also 

will  confer  upon  the  children  the  character  of  creditors,  because  that 

event  may  happen  during  the  father's  life.    The  payment  at  a  fixed 

term,  or  at  a  term  which  may  arrive  before  the  death  of  the  father, 

must  not  be  subject  to  any  condition  or  contingency,  otherwise  there 

will  be  a  mere  spes  successionis.    Accordingly,  in  Brown  v.  Oovan,  p.  C. 

1st  February  1820,  although  the  amount  was  taken  payable  at  the 

children's  majority  or  marriage,  it  was  stipulated  by  a  subsequent 

part  of  the  deed,  that  it  should  not  be  payable  till  after  the  father's 

death.     The  provision  was,  therefore,  held  not  to  import  &  jus  crediti  ; 

and  the  same  rule  was  applied  in  Mactavish's  Children  v.  His  Credi-  m.  12,922. 

tors,  15th  November  1787,  where,  although  marriage  or  majority  was 

the  stipulated  term,  the  payment  was  dependent  with  regard  to  its 

amount  upon  whether  this  heir  to  a  certain  marriage  should  succeed 

to  the  father's  estata 

The  children  can  be  made  preferable  to  creditors  only  by  taking  Mode  of  mak- 
the  fee — that  is,  the  right  to  the  substance  of  the  property  or  money —  p^^J^S  ^ 
out  of  the  father,  and  vesting  it  in  them  or  in  trustees  for  their  okeoitobs. 
benefit     We  have  not  space  to  enter  at  present  into  a  full  examina-  proviwohs  to 
tion  of  the  important  and  difficult  subject  of  fee  and  liferent,  and  paseht  ih  life- 
shall  only  explain  some  of  the  familiar  instances  of  the  use  and  effect  ^^^^21"^ 
of  these  terms.     When  the  fee  of  a  sum  of  money  remains  in  the 
father,  it  is  subject  to  the  diligence  of  his  creditors,  and  the  question, 
whether  the  children  are  creditors,  will  depend,  as  we  have  seen,  upon 
the  terms  in  which  the  provisions  to  them  are  conceived.     It  will  not 
readily  be  presumed,  that  the  father  has  been  divested  of  the  fee  of 
his  own^money,  unless  terms  be  used  which  admit  of  no  other  con- 
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Part  II.  struction.  Although,  therefore,  a  bond  for  money  lent  by  the  father 
Chaptbb  VI.  ^^  taken  to  the  father  and  mother  in  liferent  and  to  the  children  in 
fee,  the  children  not  bein^  named,  the  fee  still  remains  in  the  father, 
^^^^^J^g.  because  it  is  said  the  law  will  not  allow  a  fee  to  be  in  pendente, 
RENT,  AND  fiut,  If  tho  fathcr's  liferent  be  qualified  by  the  word  "  allenarly"  or 
CT^RBH  IN      tt  only/*  that  is  held  to  be  an  absolute  restriction,  indicating  that  he 

is  divested  of  the  fee.  A  preference  may,  therefore,  be  conferred 
upon  the  children,  by  investing  their  provision  upon  a  title  exclusive 
of  the  father  s  right  of  fee,  as,  for  instance,  in  favour  of  the  wife  in 
liferent,  and  the  children  in  fee,  excluding  the  jus  mariti,  or,  in  favour 
of  the  father  in  liferent  for  his  liferent  use  allenarly  and  the  chil- 
9  S.  269.  dren  in  fee.     In  the  case  of  MacdoncUd  v.  M'Lachian,  14th  January 

1831,  a  separate  bond  was  taken  to  the  husband  and  his  wife  and  the 
longest  liver  of  them  in  liferent,  and  to  the  children  already  procreated 
or  to  be  procreated  in  fee,  whom  failing  to  the  husband  himself  and 
to  his  heirs  and  assignees.  Under  this  destination  the  fee  was  held 
to  be  in  the  husband,  the  provision  of  liferent  to  him  not  being  made 
absolute  by  the  word  ^^cUlenarly"  or  "only/'  and  the  words  substituting 
him  upon  failure  of  children  of  the  marriage  being  held  to  decide 
where  the  fee  lay.  Such  questions,  however,  are  always  in  a  great 
measure  dependent  upon  the  circumstances  of  the  particular  case,  and 
the  solution  rests  not  merely  upon  the  words  used,  but  mainly  also 
upon  the  intention  of  the  parties,  as  indicated  by  circumstances  which 
are  looked  to  in  explanation  of  the  terms.  Thus,  where  a  sum  was 
settled  by  the  husband's  father,  payable  at  his  death,  upon  the  hus- 
band and  wife  in  conjunct  fee  and  liferent,  (an  expression  which  gene- 
rally leaves  the  fee  in  the  person  from  whom  or  from  whose  friends  the 
fund  was  derived,)  for  the  liferent  use  allenarly  of  the  wife  if  she  should 
survive,  and  upon  the  children  nascituri  in  fee,  whom  failing  the  hus- 
band, here,  although  the  terms  used  would  appear  to  indicate  more  de- 
cidedly a  fee  in  the  husband,  than  in  the  case  of  MacdoncUd,  yet  the  fee 
was  held  to  be  in  the  children  on  account  of  various  circumstances,  viz., 
the  wife's  money  having  been  settled  on  the  children,  which  was  held 
as  an  equivalent  provision  to  them  on  the  father  s  side — the  interest 
being  made  payable  to  the  children,  even  during  the  grandfather's  life, 
if  both  parents  should  predecease  them — a  power  of  division  being  given 
to  the  father,  which,  if  he  was  to  have  had  the  fee,  was  unnecessary, 
such  power  being  inherent  in  a  fiar — and  the  father  being  taken  bound 
to  invest  the  sum,  when  it  should  accrue,  at  the  sight  of  persons  named 
12  S.  31.  in  terms  of  the  destination  prescribed  in  the  contract ;  Millar  v.  Mil- 

lar's Children,  14th  November  1833.     The  presumption  in  favour  of 
the  father,  that  the  fee  is  in  him,  is  counteracted,  if  a  trust  be  created 
4  8.110.  in  order  to  secure  the  children's  provision;  Bv^hbyw,  Renny,  23d 

June  1825.     Here  the  father  bound  himself  to  pay  <f  10,000  to  the 
children  of  the  marriage  at  the  first  term  after  the  death  of  the  longest 


CONTRACTS — THE  CONTRACT  OF  MARRIAGE.  433 

liver,  and  to  infeft  certain  trustees  for  the  children's  security,  the      Past  II. 
money,  if  he  sliould  pay  it  to  redeem  the  lands,  heing  to  be  lent  by   chapter  VL 
the  trustees  on  security  for  payment  to  himself  of  the  interest  during  Proyiuohb  to 
his  life  and  after  his  death  to  his  wife,  and  on  her  death  for  pay-  parbhtdilifb- 
ment  of  the  principal  sum  to  the  children,  and  failing  them  in  trust  dbzn  ih  feb, 
for  himself  and  his  heirs.     Here  the  settlement  as  regards  the  desti-  ^^^^' 
nation  was  substantially  the  same  as  in  the  case  of  Macdonald^  where 
the  fee  was  held  to  be  in  the  father,  but  the  presumption  of  the  fee 
being  in  the  father  was,  in  this  case,  held  to  be  redargued  by  the  con- 
veyance to  trustees,  and  by  the  security  given  to  them  in  implement 
of  the  obligation,  and  the  fee  was  therefore  held  to  belong  to  the  chil* 
dren.     The  same  decision  was  pronounced  in  the  subsequent  case  of 
Henries^  Farqukar,  &  Co,  v.  Brovm,  9th  March  1838,  where  the  16  S.  M8. 
opinions  of  the  whole  Court  were  taken,    in  which  opinions  there 
will  be  found  a  full  examination  of  the  law  and  decisions  upon  this 
subject.     The  circumstances  of  the  case  were  these : — In  an  antenup- 
tial contract  the  husband,  standing  infeft  in  certain  lands,  bound  him- 
self to  pay  ^20,000  to  the  younger  children  of  the  marriage,  payable 
at  such  terms  and  in  such  proportions  as  he  should  appoint,  and, 
failing  any  appointment,  six  months  after  his  death  equally  among 
the  children,  interest  to  run  from  his  deatL    He  granted  a  precept  to 
infeft  trustees  for  behoof  of  the  younger  children  in  security  of  the 
<f  20,000,  and  he  also  disponed  his  lands  to  himself  and  a  series  of 
heirs  under  burden  of  the  provision  to  the  younger  children.     Infeft- 
ment  having  been  taken  both  by  the  trustees  and  the  husband,  it 
was  held,  in  an  action  at  the  instance  of  subsequent  creditors  of  the 
husband,  that  the  trustees  were,  in  virtue  of  their  infeftment,  entitled 
to  compete  with  the  diligence  of  the  pursuers,  and  to  rank  in  their 
proper  order  according  to  the  preference  conferred  upon  them  by 
their  heritable  security.     In  the  case  of  Cruikshank's  Trustees  v.  16  D.  7. 
Cruikskank,   4th   November  1853,   it  was  held,  that  provisions  to 
children  under  antenuptial  contract,  payable  at  majority  or  marriage, 
give  the  children  a  jus  crediti,  and  that  the  father,  having  granted 
heritable  security  therefor  in  favour  of  trustees,  was  debarred  from 
competing,  after  the  children's  majority,  with  their  claims  upon  the 
rents  and  price  of  the  estate,  over  which  their  provisions  had  been 
secured  without  any  reservation  of  his  liferent  or  power  of  control. 
The  precise  effect  of  a  trust  is  w^ell  brought  out  in  Wood  v.  Begbie,  12  D.  963. 
7th  January  1850,  where  the  husband  assigned  a  sum  to  trustees, 
with  instructions  to  invest  the  capital,  and  pay  the  interest  to  him 
during  life,  and  after  his  death  to  hold  the  capital  for  the  purposes 
of  the  marriage-contract.    The  husband  having  been  sequestrated,  his 
creditors  were  preferred  to  the  liferent,  and  the  marriage  trustees  to 
the  capital.     The  effect  of  the  qualifying  word  '' allenarly''  will  be 
seen  exemplified  in  Cunningham  v.  Thomson^  19th  June  1827,  where  5  S.  su. 
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Pabt  II.  a  bond  in  terms  of  a  settlement,  giving  a  fund  to  a  wife  and  her  bus- 
CHiLPTBB  VI.  ^^^^  i^  liferent  for  tbeir  liferent  use  allenarly,  and  to  the  cbildren  of 
tbe  marriage  in  fee,  was  beld  to  make  tbe  parents  liferenters  and  tbe 
cbildren  jSars.  When  a  fund  is  vested  in  the  husband  and  wife  in 
conjunct  fee  and  liferent,  the  fee,  by  the  ordinary  presumption,  is  in 
the  husband,  and  his  creditors  can,  therefore,  attach  it  imder  burden 
of  the  wife's  liferent. 


COITTSTAHCS 
OF  TOCHXB  TO 
HUBBAKD. 


8  S.  169. 


M.  9144. 


M.  9201. 

Reservation 
OF  wife's 

IfBANS  TO  HSR- 

self. 

exclusioh  of 
jus  mariH  and 

KIOHT  OP  AD- 
MIMIBTRATIOH. 


M.  5842. 


(3.)  Disposal  of  the  Wife's  Property. — The  usual  settlement  of  the 
wife's  property  is  simply  to  convey  it  to  the  husband.  It  then  forms 
a  part,  but  only  a  part,  of  the  consideration  upon  which  the  provisions 
granted  by  him  are  made ;  and  the  interests  of  the  widow  and  chil- 
dren are  regulated  exclusively  by  these  provisions,  which,  in  their 
amount  and  the  mode  of  securing  them,  will  bo  determined  in  some 
measure  by  a  regard  to  the  wife's  means.  The  sum  which  may  be 
given  by  the  wife's  father  along  with  her  hand  is  called  the  tocher. 
When  she  possesses  any  special  fund,  such  as  a  bond,  or  an  expecta- 
tion of  property  to  be  acquired  during  the  marriage,  the  conveyanco 
of  such  property  or  expectation  to  the  husband  in  fee  or  liferent 
vests  him  with  a  complete  right,  which  will  be  available  to  himself  or 
his  creditors,  although  he  may  have  failed  to  implement  obligations 
in  the  marriage-contract  to  secure  her  provisions ;  and  his  non-imple- 
ment of  these  does  not  authorize  the  wife  to  retain  her  own  funds, 
unless  they  have  been  specially  destined  by  the  contract  to  form  a 
security  for  her  provisions ;  Oreenhill  v.  Aitken  or  Ford,  24th  June 
1824.  But  where  a  particular  fund  belonging  to  the  wife  has  been 
conveyed  under  an  obligation  to  lay  it  out  for  her  behoof,  that  gives 
her  a  claim  preferable  to  his  creditors  while  the  fund  exists ;  Part- 
ners of  the  Haddington  WooUen  Manufactory  v.  Oray,  20th  January 
1781.  On  the  other  hand,  the  main  consideration  for  the  provisions 
settled  by  the  husband  in  the  marriage  contract,  is  the  marriage 
itself,  and  not  the  tocher ;  and,  therefore,  the  husband  is  liable  to 
make  good  the  wife's  provisions,  although  the  tocher  have  not  been 
paid ;  Wightman  v.  Wilson,  30th  July  1777. 

If  it  be  intended  to  reserve  the  wife's  property  to  herself,  that  may 
be  done  effectually  by  excluding  the  jus  mariti,  notwithstanding  the 
opinion  of  Staib,  where  he  says  as  to  excluding  the  jus  mariti: — "The 
"  very  right  of  the  reservation  becomes  the  husband's  jure  mariti, 
**  and  makes  it  elusory  and  ineffectual,  as  always  running  back  upon 
*^  the  husband  himself,  as  water  thrown  upon  a  higher  ground  doth 
"  ever  return."  This  is  a  subtlety  which  has  long  been  disregarded  ; 
and  there  is  no  doubt  that  both  the  jus  mariti  and  the  husband  s 
right  of  administration  can  be  effectually  excluded,  as  was  done  in  the 
case  of  Murray's  Trustees  v.  Dalrymple,  6th  February  1 745,  by  the 
wife's  conveyance,  before  marriage,  for  behoof  of  herself  and  her  chil- 
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dren.     Assignation  by  the  wife  of  moveable  property,  in  an  antenup-      Pabt  IT. 
tial  contract,  in  such  terms  as  to  give  to  the  husband  only  the  life-  chapter  VI. 
rent  with  a  fiduciary  fee  on  behalf  of  the  children,  forms  an  effectual  Exclusioit  op 
exclusion  of  ihejios  mariti.     Such  an  assignation  does  not  require  ioi^  marUi  aitd 
be  intimated  in  order  to  exclude  the  husband's  creditors.     They  are  MiNisTiuTioiry 
not  entitled  to  presume,  that  he  obtains  the  rights  conferred  by  the  ^'*'^- 
legal  assignation  attendant  upon  marriage,  and  it  is  their  business  to 
inquire  what  were  the  conditions  of  the  marriage ;  Rolh  v.  Shaw  or  n  8. 132. 
Ramsay,  28th  November  1832.    Where  the  wife's  property  is  vested 
in  the  joint  names  of  the  husband  and  wife,  that  is  notice  that  the 
wife  has  a  separate  interest,  and  such  property  is  not  attachable  for 
the  husband's  debt.     So,  where  bank  shares  were  bought  with  the 
wife's  funds,  and  the  transfer  taken  to  her  husband  and  herself,  the 
bank  was  not  allowed  to  retain  the  shares  in  satisfaction  of  a  debt  due 
by  the  husband ;  Oairdners  v.  Royal  Bank  of  Scotland,  22d  June  F.  C. 
1815.     The  jus  mariti  and  right  of  administration  may  be  excluded 
also  by  third  parties  bestowing  property  upon  the  wife  and  family ; 
Annand  and  Colhoun  v.  Chessells,  4th  March  1774.     Here  the  wife's  ^-  ^^44. 
father,  in  conveying  his  estate  for  behoof  of  her  in  liferent  and  her 
children  in  fee,  debarred  the  husband's  jus  mariti,  and  him  from  the 
administration  and  management.     The  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Session,  whereby  it  was  found,  that  neither 
the  funds  nor  the  annual  rents  were  affectable  by  the  husband's  credi- 
tors.   At  the  same  time,  the  ju^  mariti  is  an  interest  strongly  founded 
in  the  law,  and  it  can  only  be  excluded,  therefore,  by  words  which  un- 
equivocally express  or  import  such  exclusion.     A  general  reservation 
of  the  parties'  respective  means  from  the  control  of  each  other  was 
held  ineffectual  to  exclude  the  jus  mariti,  in  the  case  of  Cutlibertson  Hnme,  206. 
V.  Pollock,  22d  November  1 799.     But,  when  property  is  thus  sepa- 
rated from  the  operation  of  the  ordinary  rules  of  law,  it  must  be  kept 
in  a  distinct  form,  as  by  securities  in  the  name  of  the  wife,  or,  where 
it  consists  of  real  moveables,  they  must  be  inventoried ;  Ma^donald  or  M.  5S48. 
Duffy.  Doig,  29th  January  1793.     Here  furniture  belonging  to  the 
wife,  and  settled  by  antenuptial  contract  for  her  behoof,  was,  notwith- 
standing, allowed  to  be  poinded  for  the  husband's  debt,  because  there 
had  been  no  inventory,  and  it  was  held  that  everything  moveable  is 
presumed  to  be  the  husband's,  until  the  contrary  be  proved.*    The 
jus  mariti  may  also  be  debarred  by  the  conveyance  of  the  wife's  pro- 

*  It  is  Dot  an  nnlimited  principle,  that  all  moveable  property  of  the  \vife  becomes,  imme- 
diatelj  on  marriage,  the  property  of  the  husband.  The  doctrine  of  presumed  ownership  does 
not  go  so  far.  Accordingly,  where  a  house  and  furniture  had  been  disponed  by  a  stranger  to 
an  unmarried  woman,  exclusive  of  the  ju«  mariti  and  right  of  administration  of  any  husband 
she  might  marry,  and  to  her  heirs  and  disponees,  the  furniture  was  held  sufficiently  protected 
by  force  of  such  conveyance  against  the  diligence  of  the  creditors  of  her  husband,  whom  she 
bad  married  after  the  disponer*s  death,  and  who  came  to  reside  in  her  house,  although 
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Part  II.      pertj  to  trustees ;  Blair  v.  Malloch,  25th  January  1776.     It  is  unne- 
^  y-    cossary  to  dwell  upon  the  ordinary  rule  of  law  which  exempts  the 

M.  5846.  wife's  paraphernalia  from  the  jvs  mariti. 

(4.)  Provision  against  premature  dissolution  of  the  marriage,* — By 
this  it  is  declared,  that,  although  the  marriage  be  dissolved  within  a 
year  and  day  without  a  living  child,  yet  the  contract  and  whole  provi- 
sions shall  subsist  and  be  effectual,  notwithstanding  any  law  or  practice 
to  tlie  contrary.  In  order  to  subject  settlements  made  before  marriage 
to  the  rule  which  renders  them  inoperative  by  dissolution  within  year 
and  day,  it  is  necessary  that  such  settlements  shall  have  been  made 
expressly  in  contemplation  of  the  marriage.  For,  if  they  have  a  foun- 
dation irrespective  of  the  marriage,  that  will  exempt  them  from  the 
effects  of  the  dissolution,  which  are  confined  to  provisions  of  which 
marriage  is  the  consideration.  Accordingly,  a  disposition  to  a  be- 
trothed wife  for  pure  love,  favour,  and  esteem,  was  found  effectual  to 
her,  although  the  marriage  dissolved  within  year  and  day,  because  not 
M.  6164.  granted  expressly  in  contemplation  of  marriage ;  Hunters  v.  Brown, 

24th  July  1766.  But  it  is  a  well-established  rule,  that  all  settle- 
ments by  maiTiage  contract  fly  off  upon  the  dissolution  of  the  mar- 
riage within  year  and  day,  if  there  be  not  a  clause  to  prevent  that 
result. 

NoMiKATioN  OF     r^i^Q  marriage  contract  nominates  parties  to  require  implement  on 

PAAT1E8  iro  JT  i  X 

DEMAND  iMPi^-  bchalf  of  wife  and  children.     This  provision  is  designed  to  secure 
MBNT  ON  BE-      attcntiou,  when  necessary,  to  the  interests  of  the  wife  and  children. 

HALF  OF  WIFE  '  ,  _  "^      , 

AND  CHILDREN.  Tho  Court  wlll  always  appoint  tutors  or  curators  ad  litem,  when  a  suit 

is  instituted.  But  the  benefit  of  the  nomination  in  the  contract  is, 
that  it  provides  parties  with  powers  of  inquiry  and  interference,  when 
occasion  may  arise,  and  thus  obviates  the  consequences  of  neglect 
If  the  provision  be  omitted  in  the  contract,  the  Court  will  supply  it, 
and  name  parties  to  concur  with  the  wife  and  children  in  carrying 
on  suits  or  doing  diligence  for  implement  and  security  of  their  pro- 

M.  6052.  visions ;  Macpherson,  18th  January  1773.     It  is  also  to  be  observed, 

that  while  the  nomination  of  such  guardians  is  a  precaution  on  behalf 
of  the  wife  and  children  to  secure  their  rights,  it  does  not  render 
these  rights  conditional  upon  the  acts  of  the  parties  named,  and  their 
claims,  therefore,  are  not  impaired  by  the  negligence  of  those  ap- 

7  D.  125.  pointed.  Accordingly,  in  Wilson  or  Wishart  v.  Wishart,  16th  No- 
vember 1844,  a  cautioner  was  subjected  in  liability,  although  the  hus- 
band's obligation  for  which  he  was  bound,  was  only  to  secure  a  certain 

tbcy  bad  executod  no  marriage  contraot  by  wblcb  tbe  ju8  mariH  was  renoanced,  nor  was  then 
any  conveyance  of  her  property  by  the  wife  previously  to  the  marriage  to  trustees,  in  order 
17  I).  998.  to  guard  her  rights ;  Touwj  ▼.  Loudotin^  26th  June  1855. 

♦  This  provision  is  no  longer  necessary ;  18  Vict,  c.  23,  §  7  ;  see  suprOf  note,  p.  422. 
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sura  on  being  required  by  trustees,  and  the  husband  had  never  been  so       ^^"  1^* 
required,  and  died  insolvent.  Chapter  VI. 


We  have  thus  examined  the  leading  provisions  of  the  antenuptial  Opebatiohof 
contract    It  will  be  completed  with  a  clause  of  registration,  and^JJ^^^** 
testing  clause  in  ordinary  form.     It  must  be  kept  in  view,  that,  maeuagb. 
although  the  contract  be  executed  and  completed,  it  is  not  imme- 
diately effectual,  its  operation  being  suspended  until  the  marriage 
itself  takes  place.     This  is  evident  from  the  preamble,  which,  while 
it  bears  that  the  parties  accept  of  each  other  as  lawful  spouses,  adds, 
that  they  promise  to  solemnize  the  bond  of  marriage  with  all  conve- 
nient speed.     Before  the  marriage  takes  place,  therefore,  the  contract^ 
although  executed,  may  be  resiled  from,  which  will  annul  all  its  pro- 
visions, leaving  to  the  party  aggrieved  a  claim  of  damages  for  breach 
of  promise.     But,  while  a  perfect  deed  does  not  make  a  marriage,  the  Homojloqation 
completion  of  the  marriage  has  an  important  effect  upon  an  imperfect  ^j^^^J^I^^" 
deed,  a  defective  contract  of  marriage  being  validated  by  the  subse- 
quent marriage.     Of  this  we  have  already,  in  treating  of  homologa- 
tion, seen  an  example  in  the  case  of  Wemysses  v.  Wemyss,  16th  No-  M.  9174. 
vember  1768,  where  the  deed  was  held  effectual,  though  not  sub- 
scribed by  the  wife,  but  only  by  her  father  and  the  husband.     The 
same  doctrine  is  exemplified  in  Bushby  v.  Renny,  23d  Juno  1825,  4  S.  no. 
already  cited,  the  deed,  which  consisted  of  three  sheets,  having  been 
signed  only  upon  the  last  page ;  and  the  principle  will  be  found  very 
forcibly  stated  in  Falconer  v.  Macleod,  14th  January  1830,  Lords.S. S12. 
Gillies  remarking,  that,  in  order  to  make  a  relevant  case  for  reduc- 
tion, after  marriage  has  taken  place  on  the  faith  of  the  deed,  it  is  not 
enough  to  allege  defects  in  the  solemnities,  but  forgery  must  be 
averred — that  is,  that  it  is  a  contract  which  the  parties  did  not  even 
intend  to  execute ;  and  of  this  Baron  Hume  has  preserved  an  illus- 
tration in  Wilson  v.  Pringles,  24th  February  1814,  where  the  wife's  Hume,  923. 
signature  (if  genuine)  had  been  procured  by  the  forcible  leading  of 
her  hand,  she  being  ignorant  of  the  contents  of  the  deed. 


2.  Postnuvtial  Settlements. — A  contract  made  after  marriage  does  Difperemck 
not  necessarily  differ  in  its  terms  from  one  made  before,  excepting  in  aittknuitial 
the  narrative,  which,  instead  of  an  acceptance  by  the  parties  of  each  ^^^  postkup- 
otlier  and  a  promise  to  solemnize  the  marriage,  bears  that  no  contract  tra^th. 
was  made  at  the  time  of  the  marriage,  and  that  the  parties,  to  supply 
that  defect,  have  now  resolved  to  make  a  settlement.     But  there  is  an 
important  difference  in  the  effect  of  the  contract,  from  its  being  made 
after  marriage  instead  of  before  it.     The  parties  are  not  now  inde- 
pendent contractors.     They  do  not  occupy  the  relation  of  strangers, 
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but  have  a  common  interest  in  the  property  held  in  communion.  Their 
contracts  regarding  it,  therefore,  cannot  possess  the  onerous  character 
of  those  between  strangers,  but,  on  the  contrary,  are  contemplated  with 
some  degree  of  jealousy,  as  dealings  between  parties,  who  have  a  mu- 
tual interest  adverse  to  the  interest  of  those  who  stand  in  the  position 
of  creditors  towards  the  family  property.  The  postnuptial  contract 
cannot,  therefore,  possess  a  character  so  highly  obligatory  as  one  made 
before  marriage.  Still,  however,  the  marriage  itself,  although  past, 
is  an  onerous  cause  for  provisions  to  a  certain  extent ;  and,  therefore, 
a  postnuptial  provision  to  a  wife  is  sustained,  in  so  far  as  it  is  moderate 
in  amount,  and  suitable  to  the  circumstances  of  the  parties,  provided 
the  husband  has  not,  at  the  date  of  granting  it,  incurred  other  debts 
and  obligations  exceeding  the  amount  of  his  means.  In  GampbeU  y. 
Campbell's  Creditors,  26th  July  1744?,  a  bond,  granted  to  a  wife  after 
marriage  for  an  annuity  of  cPlOO,  was  sustained  to  the  extent  of  £50 ; 
and,  in  Jeffrey  v.  Campbell's  Children,  24th  May.  1825,  a  postnuptial 
settlement,  little  exceeding  the  value  of  the  property  received  with 
the  wife,  was  also  sustained,  upon  proof  of  the  husband's  solvency  at 
the  date  of  the  contract.  The  case  of  Sharp  v.  Christie,  1 9th  January 
1839,  is  to  the  same  effect,  a  liferent  disposition  granted  during 
solvency  to  a  wife  not  otherwise  provided  for,  and  not  excessive  or 
unsuitable,  being  held  onerous  and  irrevocable,  and,  when  followed 
by  infeftment,  preferable  to  creditors. 

Settlements  after  marriage  are  subject  to  the  rules  of  law  affecting 
donations  inter  virum  et  uxorem  ;  and  they  are,  therefore,  revocable, 
in  so  far  as  granted  without  proper  or  remuneratory  consideration. 
The  means  of  the  parties  form  an  element  in  judging  of  the  propriety 
and  adequacy  of  the  settlement,  and,  where  a  postnuptial  provision  to 
a  wife  was  greatly  inadequate,  considering  her  husband's  means,  she 
was  held  entitled  to  revoke  her  acceptance  of  it,  although  judicially 
ratified  ;  M'NeiU  v.  Sled's  Trustees,  8th  December  1829.  There  the 
chief  ground  for  allowing  the  revocation  was,  that  the  widow  was  to 
forfeit  the  entire  provision,  if  she  married  a  second  time.  This  was 
held  to  make  the  provision  grossly  unequal,  and  she  was  held  entitled 
to  revoke,  even  after  her  husband's  death.  But,  if  the  provisions  are 
rational  and  equal,  the  mutual  considerations  render  the  contract 
onerous,  and  it  cannot  be  revoked;  Hepburn  v.  Brown^  6th  June 
1814.  Here  a  postnuptial  contract  gave  the  entire  property  of  the 
spouses  (with  an  exception  on  both  sides)  to  the  survivor.  The  hus- 
band afterwards  executed  a  settlement  in  favour  of  a  different  party, 
which  was  challenged  by  the  widow.  The  Court  of  Session  found, 
that  the  postnuptial  contract  was  gratuitous,  and,  therefore,  revocable. 
But  the  House  of  Lords  reversed  the  judgment,  holding  the  provision 
not  to  be  gratuitous,  inasmuch  as  by  the  contract  the  wife  had  de- 
barred her  next  of  kin  from  claiming  half  the  goods  in  communion. 
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if  she  should  predecease,  and  she  had  also  given  up  certain  legal      ^^^  l^* 
claims,  and  bound  herself  to  educate  and  settle  the  children,  and  to  CuArm  VI. 
secure  a  provision  to  them  equal  to  half  the  goods.    Besides  the 
element  of  equality,  regard  is  to  be  had  also,  as  already  noticed,  to 
the  consideration  of  the  suitableness  of  postnuptial  provisions  to  the 
party's  means  at  the  time  of  granting  them.     A  postnuptial  contract 
is  revocable  by  a  wife,  only  if  she  can  shew,  that  its  provisions  in  her 
favour  are  disproportionate  to  the  husband's  means  at  the  date  of  the 
contract.     The  criterion  is  the  state  of  his  fortune  thetiy  and  not  at  his 
death ;  Nisbett  v.  Nisbett's  Trustees^  24th  February  1835,  and  see  also  13  s.  517. 
dictiMn  of  Lord  Moncreiff  in  Dixon  v.  Fisher,  8th  February  1839. 1  D.  474. 
The  grounds  upon  which  the  provisions  in  a  fair  and  deliberate  mu- 
tual contract  after  marriage  are  not  revocable  will  be  found  shortly- 
and  clearly  stated  by  the  same  learned  Judge  in  Thornhill  v.  Mac-  3  D.  394. 
pherson,  20th  January  1841. 

As  regards  children,  it  is  clear  that  the  claim  of  legitim  cannot  heyonrnnuL 
barred  by  a  postnuptial  contract.  Postnuptial  provisions  may  be  settled  ohildbbv. 
on  the  children,  and  these  will  be  held  irrevocable,  where  the  circum-^ 
stances  yield  a  reasonable  presumption  that  this  was  intended,  as  in 
Smitton  V.  Tod^  16th  December  1839,  where  there  was  a  depr(B8erUi2  D.  225. 
conveyance  of  bonds  to  trustees,  authorizing  them  inter  alia  to  apply 
the  proceeds  in  the  maintenance  and   education  of  the  grantor's 
children.     The  provision  was  held  to  be  irrevocabla 

On  the  other  hand,  when  the  rights  of  husband  and  wife  are  settled  Effect  of 
by  antenuptial  contract,  deeds  made  afterwards,  by  which  either  party  ^^^^ 
gives  up,  without  consideration,  advantages  secured  by  the  previous  ino  ▲mtbhuf- 
contract,  are  donations,  and,  therefore,  revocable.     Such  subsequent  ''^^  ooktbact. 
deeds  cannot  prove  their  own  narrative,  nor  can  the  power  of  revoca- 
tion be  elided  by  giving  an  interest  to  a  third  party,  such  interest 
depending  virtually  upon  the  pleasure  of  the  party  favoured.     These 
doctrines  will  be  found  clearly  stated  in  Lord  Moncreiff's  interlocutor, 
and  illustrated  by  the  circumstances,  in  Jardine  v.  Currie,  I7th  June  8  S.  937. 
1830.     The  antenuptial  settlement  being  thus  regarded  as  full  imple^ 
ment  of  the  onerous  obligations  of  the  parties,  therefore,  in  regard  to 
subsequent  provisions,   or  to  the  removal  of  restrictions  affecting 
provisions  made  before  marriage,  the  wife  is  regarded  as  a  donee,  and 
for  these  she  cannot  compete  with  creditors.    So,  in  M^LacIdan  v.  1  D.  1177. 
Waison,  6th  July  1839,  the  qualification  imposed  upon  an  annuity  in 
an  antenuptial  contract,  by  its  being  declared  terminable  upon  the 
wife's  second  marriage,  having  been  removed  by  a  posterior  deed,  the 
wife  was  found  entitled  to  rank  only  pari  passu  with  a  legatee,  to  whom 
she  would  have  been  preferable,  had  the  postnuptial  declaration  given  a 
right  of  credit.     This  case  may  be  advantageously  compared  with 
Ross  v.  Mackenzie,  11th  July  1838,  where  an  annuity,  provided  before  I6  S.  1386. 
marriage,  was  held  to  give  such  a  right  of  preference,  that  implement 
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PirtII.      of  it  must  be  secured,  although  at  the  risk  of  excluding  legatees 
Cni^VI.  entirely. 

PosTNUFTiAL         Provisious  to  children  in  a  postnuptial  contract  are  accounted 
PBOT1810K8  TO    orratuitous  :  and  they  are,  therefore,  reducible,  if  the  father  was  in- 

CHILDREN  HELD  °  ,  .        .    !,         j     .        ''^  j    ,. 

GRATUITOUS      solveut  at  the  date  of  delivery. 


LmiTATIOH  OF 

husband's 
powers  as 

FIAR. 


6  S.  875. 


When  the  fee  of  the  fund  provided  remains  by  the  terms  of  the 
marriage  settlement  in  the  husband,  there  is  no  doubt  that  he  may, 
for  onerous  causes,  dispose  of  or  exhaust  it,  remaining  under  a  per- 
sonal obligation  to  make  good  the  provisions.  But  he  cannot  gratu- 
itously assign,  so  as  to  disappoint  the  provisions.  His  powers,  how- 
ever, are  not  limited  so  as  to  prevent  acts,  which,  although  not 
manifestly  obligatory,  are  reasonable,  and,  in  point  of  prudence, 
expedient.  The  question  to  be  solved  in  such  cases  is,  whether  the 
act  done  be  in  defraud  of,  or  contrary  to,  the  engagements  of  the 
marriage  articles.  In  Colquhoun  v.  Mackay,  28th  May  1 828,  a  hus- 
band having  granted  a  bond  to  his  wife's  daughter  by  a  previous 
marriage,  for  a  sum  bequeathed  to  the  wife  by  another  daughter,  but 
in  regard  to  which  the  power  of  testing  was  doubtful,  and  the  deed 
having  been  challenged  by  the  wife  and  the  children  of  the  second 
marriage  as  in  Jraudem  of  the  contract,  by  which  the  whole  property 
had  been  provided  to  the  survivor  of  the  spouses  in  liferent  and  to 
their  children  in  a  specified  order  in  fee — the  Court  held  that  the 
bond  was  not  in/raudem  tdbularum  nvptialium,  because,  although 
the  husband  might  be  under  no  legal  obligation  to  grant  it,  neverthe- 
less it  was  a  prudent  and  rational  act,  and  that,  therefore,  it  could 
not  be  reduced.  In  general,  however,  the  course  of  prudence  will  be, 
where  the  whole  property  is  settled,  to  regard  the  father  as  precluded 
from  diverting  the  funds.     But  in  one  respect,  there  is  no  doubt,  that, 

unless  excluded  by  a  very  stringent  form  of  the  settlements,  the  hus- 

ovnooiTDwiFE  band  retains  the  power  of  moderate  encroachment  upon  them,  and 
ATO  FAxiLT.      ^hat  is,  in  order  to  make  a  reasonable  provision  for  the  wife  and  family 

of  a  second  marriage.  This  power,  however,  must  be  exercised  within 
due  limits,  and,  if  so  used  as  to  encroach  in  excess  upon  the  obliga- 
tions of  the  first  contract,  such  exorbitant  settlement  will  be  disallowed, 
as  in  the  case  of  Bruce  v.  Gfen,  7th  February  1761,  where  large  addi- 
tional provisions,  made  at  a  distance  of  time  after  the  second  marriage 
in  favour  of  children  by  it,  were  reduced.  The  decision  in  Wood  v. 
Fairley,  3d  December  1823,  is  to  the  same  effect ;  and  the  latter  case 
likewise  illustrates  these  points,  viz. : — the  onerosity  of  a  postnuptial 
contract,  containing  fair  and  onerous  mutual  provisions — the  liability 
of  property  held  by  a  spouse  under  an  obligation  for  provisions  to  be 
diverted  by  onerous  acts — and  its  security  against  gratuitous  acts. 
As  the  validity  of  the  provision  in  the  second  contract  is  founded 
upon  tho  natural  obligation  implied  in  the  marriage,  it  does  not 
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appear  to  be  material  in  regard  to  such  a  settlement,  whether  it  be      ^^'^  ^^^ 
granted  before  or  after  the  marriage ;  and  a  provision  to  a  second  family,  Cuafteb  vi. 
excessive  in  amount,  is  not  more  binding,  because  contained  in  an  an- 
tenuptial contract.     So,  in  DtMcan  v.  Sloes,  8th  February  1785,  aM.  987. 
jointure  to  a  second  wife,  made  in  an  antenuptial  contract,  and  of  an 
amount  disproportionate  to  the  grantor's  means,  was  restricted  "  to  a 
''  rational  extent,''  in  the  same  manner  as  if  it  had  been  granted  in  a 
postnuptial  contract.     It  is  necessary  here,  however,  to  look  to  the 
mode  in  which  the  provisions  to  the  first  family  are  settled.     If  the 
husband  is  divested  of  the  fee,  and  the  fund  placed  beyond  his  con- 
trol, as  by  the  creation  of  a  trust,  it  is  difficult  to  see  how,  upon 
principle,  the  fund  can  still  be  held  to  be  within  his  power  of  settle- 
ment.    Mr.  Bell  in  his  Commentaries  says,  that,  if  the  provisions  to  a  I-  642. 
wife  are  granted  after  the  contraction  of  debt,  (which  is  the  position 
of  a  party  who  has  validly  transferred  the  fee  of  his  property  to  his 
children,)  the  natural  obligation  to  aliment  a  wife  will  sustain  the 
provision  to  a  moderate  extent.     But,  in  Outhrie  v.  Cowan,  21st  9.  D.  124. 
November  1846,  the  Judges  of  the  First  Division  were  equally  divided 
upon  the  question,  and  a  reference  to  the  whole  Court  was  prevented 
by  compromise.    The  practitioner,  therefore,  must  regard  it  as  a 
doubtful  point,  whether  a  provision,  however  moderate,  can  be  made 
in  favour  of  a  second  wife  out  of  a  fund  already  settled  in  fee  upon  the 
children  of  the  former  marriage. 


3.  Bonds  of  Provision, — We  shall  now  shortly  consider  the  deeds  Bond  of  pbo- 
by  which  provisions  may  be  settled  after  marriage,  otherwise  than  by  ^"^ub^of 
postnuptial  contract.     These  are  called  bonds  of  provision ;  and,  as  wife. 
regards  a  bond  of  provision  in  favour  of  a  wife,  we  have  only  to 
remark,  that,  where  there  are  already  settlements,  it  ought  distinctly 
to  express,  whether  the  new  obligation  is  intended  to  form  an  addi- 
tion to  prior  provisions,  or  whether  it  be  in  partial  or  entire  fulfil- 
ment of  them.     If  the  new  deed  is  silent  on  that  point,  then  it  is 
determined  by  the  rule,  (Mntor  non  prcesumitur  donare,  and  the  new 
obligation  is  reckoned  a  fulfilment  of  the  prior  one.     But,  if  the  new 
settlement  bear  expressly  to  be  granted  for  love  and  favour,  then  it  is 
reckoned  an  additional  provision ;  Fenton  v.  Skinner,  23d  January  1673.  M.  11,491. 

This  form  of  deed  may  be  used  not  only  to  make  provisions  in  Bonds  of  fbo- 
favour  of  children,  but  to  divide  also  those  already  settled,  and  then  ^^^^^^  '* 

_  _  FAVOUR  OF 

the  marriage  contract  should  bo  narrated.     Here  the  presumption  is  childbxk. 
different  from  the  case  of  the  wife,  a  subsequent  settlement  in  favour 
of  children  being  held  additional,  unless  declared  to  be  in  part  of  Erek.  Inst.  iii. 
previous  provisions ;  Clark  v.  Hay's  Trustees,  16th  May  1823,  where  2*s.  313. 
a  legacy  to  children  was  held  not  to  include  their  provision  under  the 
marriage  contract.     But  this  presumption  may  be  overcome  by  cir- 
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PabtII.     cumstances  tending  to  the  contrary  inference,  and  admitting  the 

Chap™  VI    operation  of  the  ordinary  rule,  debitor  non  prcesumitur  donare,  as  in 

F.  C.  Earl  of  Wemyss  v.  Lady  Frances  Trail,  <fcc.,  23d  November  1810, 

where  a  fund  for  making  provisions  to  younger  children  having  been 
created  by  an  entailer,  the  heir  in  possession  in  granting  provisions 
to  his  children  and  grandchildren  without  specifying  the  source  of 
payment  was  presumed  to  burden  that  fund,  and  not  his  private 
estate.  The  maxim  is  held  to  apply  also,  where  a  father  makes  a 
settlement  upon  a  child  in  such  child's  contract  of  marriage.  Iq 
M.  9619.  Robertson  v.  Robertson's  Heirs,  (or  Mackintosh  v.  Robertson,)  27th 

November  1685,  a  tocher  of  6000  merks  settled  with  a  daughter  was 
held  inclusive  of  a  legacy  of  500  merks,  previously  uplifted  by  the 
father  as  her  administrator-in-law. 

^toofTbovi-  ^  ^^^^  ^^  provision  gives  a  right  of  credit,  if  the  father  was 
WON  in  oiviNo  solvent  when  he  delivered  it,  the  onus  probandi  as  to  solvency  lying 
^REH  Ajui  ^p^jj  ^Yie  child ;  Cult's  Creditors  v.  His  Younger  Children,  5th  August 
M.  974.  1783.    When  such  a  bond  is  intended  to  be  in  full  of  the  child's  pro- 

vision, the  father  ought  to  obtain  from  the  child  an  express  renuncia- 
tion of  the  legitim,  or  an  acceptance  of  the  bond  as  in  full  of  the 
claim  on  that  head. 
Application         If  the  sum  in  the  bond  be  payable  at  majority  or  marriage,  these 
incertus,  <&c.,     events  form  conditions  of  the  obligation,  and  one  or  other  of  them 
TO  BOHDs  OP      must  exist,  in  order  to  make  the  obligation  complete :  dies  incertus 

PAOVIRION  ^_ 

pro  conditione  habetur.  The  provision,  therefore,  lapses  if  the  child 
die  before  majority  unmarried.  But,  if  the  term  of  payment  be  a 
fixed,  though  distant  time,  the  bond  when  delivered  constitutes  a 
vested  interest  available  to  the  next-of-kin  of  the  grantee  ;  and  so,  in 
M.  6342.  Campbell  y,  PoUock,  7th  December  I7l7,  a  bond  to  a  son,  payable 

five  years  after  its  date,  was  held  good  to  the  assignee,  although  the 
son  died  before  the  term  of  payment.     But  the  condition  is  not 
removed  by  naming  a  date  at  which  it  will  be  fulfilled,  if  the  pay- 
M.  6332.  ment  notwithstanding  be  left  contingent ;  BeUs  v.  Mason,  1st  Fe- 

bruary 1749.     Here  the  obligation  was  to  pay  at  Whitsunday  1747, 
"  which  would  be  the  first  term  after  the  grantee  attained  the  age  of 
"  sixteen."     He  died  before  that  age,  and  the  provision  was,  there- 
fore, found  not  due. 
Efpbot  op  PRO-     If  the  provision  be  payable  at  the  grantor's  death,  it  falls  by  the 
TO cHi^ at'"* child's  predecease;  Gordon  v.  Ross,  17th  November  1767.    But,  as 
pathbr's         settled  by  the  case  of  Wood  v.  Aitchison,  already  cited,  if  the  pre- 
M^^3  deceasing  child  leave  issue,  such  issue  will  be  entitled  to  it.    If  there 

M.  13,043.        18  no  issue,  however,  it  lapses  absolutely  by  the  child's  predecease, 

even  though  destined  to  heirs,  executors,  and  assignees ;  Rtissell  v. 

M.6872.  RusseU,  10th  March  1769.     A  provision,  payable  at  the  grantor's 

death,  docs  not  give  children  a  jus  crediti  in  competition  with  the 

father's  creditors,  though  it  be  granted  when  the  father  was  solvent. 
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and  though  it  contain  a  consent  to  registration  for  execution.     This      Past  n. 
doctrine  will  be  found  applied  in  a  case,  which  illustrates  it  the  more  chator  VL 
strongly,  that  the  sum  provided  consisted  of  rents  of  property  belong- 
ing to  the  children's  mother,  but  which  had  become  vested  in  the 
father;  Oeddes,  6th  July  1836.     The  Court  held  that  the  children  u S.  lOW. 
were  not  creditors  of  their  father.     When  no  date  of  payment  is 
specified,  the  sum  is  not  payable  de  present^  if  it  appear  that  pay- 
ment de  presenti  was  not  the  understanding  of  the  parties ;  Berry  v.  14  S.  1008. 
Henderson's  Trvstees^  24th  June  1836.     Here  a  provision  to  a  daugh- 
ter with  no  term  of  payment  expressed,  was  found  not  payable  till 
after  the  father's  death,  the  whole  arrangements  indicating  such  to 
have  been  the  understanding  and  intention. 

Substitutions  in  Provisions. — Substitution  in  a  provision   is  the  Ab  a  oEvsaAL 
appointment  of  a  person  to  take  it  upon  failure  of  the  first  grantee.  ^^^^ '™™"  " 
In  moveable  rights  generally,  however,  the  right  provided  to  the  htitution  nr 
person  second  called  is  evacuated,  if  the  person  first  called,  and  who  ••^v*^^*"** 
is  termed  the  institute,  is  once  vested.    One  substituted  in  such  terms 
that  his  right  fails,  if  the  institute  survive  the  granter,  is,  therefore, 
called  a  conditional  institute — i,e.  one  whose  right  depends  upon  tlie  Cohditiokal 
condition,  that  the  first  grantee  shall  predecease  the  granter.    Proper  ^''*"*^'^"* 
substitutes  are  those,  whose  right  does  not  fly  off  upon  the  succession 
of  the  institute,  but  continues,  so  that  they  may  take  the  provision 
when  the  institute,  after  enjoying  the  right,  shall  die.     The  best 
example  of  substitution  is  an  entail,  by  virtue  of  which  the  substi- 
tutes in  their  order  have  a  vested  interest,  which  cannot  be  affected 
by  any  act  of  the  heir  in  possession.     The  substitutions  recognised 
by  the  Roman  law  were  merely  conditional  institutions,  which  vanish- 
ed, if  once  the  institute  succeeded  ;  and  our  earliest  practice  was  the  Cases  of  pbo- 
same.     Afterwards,  a  stronger  effect  was  given  to  substitution,  the  Ji^/iNiroTfr 
substitute  succeeding  in  moveable  rights,  although  previously  taken  ables. 
by  the  institute.     Thus,  in  Christie  v.  Christie,  13th  July  1681,  a  M.  8197. 
substitute  was  preferred  to  the  next-of-kin  of  the  institute,  although 
the  institute  had  survived  the  testator,  and  completed  his  title  by 
confirmation,  the  Lords  holding  that  the  substitution  imported  a 
tailzied  succession.    At  a  later  date,  in  the  case  of  Brown  v.  Coventry^  M.  14,863. 
2d  June  1792,  while  it  was  held,  that  tailzied  succession — that  is, 
succession  as  in  an  entail,  which  cuts  off  all  not  specified  in  the 
destination — may  take  place  in  grants  of  moveables,  yet,  as  these  are 
not  naturally  the  subject  of  such  a  destination,  this  is  not  to  be  pre- 
sumed in  duhio  ;  and  in  this  case,  therefore,  a  sum  of  money  having 
been  bequeathed  to  one  in  liferent  and  to  her  heirs  in  fee,  whom 
failing  to  A  B.,  A.  B.  was  held  to  be  a  conditional  institute — that 
is,  one  appointed  to  receive,  if  the  institute  failed — and  not  a  substi- 
tute, and,  therefore,  the  executor  of  the  liferenter's  child  was  pre- 
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Part  II.      feiTed  to  A.  B.    It  cannot  with  certainty  be  predicated,  however,  that 
CHAimn  VI.  ^^  ^^  ^^^®  ^^^^  *  substitution  in  moveables  take  effect. 
Effect  of  When  in  a  provision  the  father  substitutes  the  children  to  each 

8UBBTITUTIOM  othcr — that  is,  giving  the  amount  to  the  survivors,  if  any  one  or 
TOEACHOTHKs,  moro  should  die  without  issue,  such  a  substitution  implies  a  pro- 
AND  OF  CLADSB  hibitiou  agaiust  the  children  disappointing  each  other,  and  bars  them, 

therefore,  from  assigning  their  shares  gratuitously ;  Macreadie  v. 

M.  4402.  Macfadzean's  Executors,  16th  November  1752.     This  was  a  provision 

to  two  children  and  the  survivor.    One  of  them  bequeathed  her  share 

to  her  husband,  but  the  survivor  was  held  preferable  by  virtue  of  the 

substitution.     But,  although  a  child  may  not  gratuitously  alienate, 

where  there  is  a  substitution,  he  may  do  so  for  causes  which  are  rea- 

114332.  sonable,  though  not  onerous,  as  in  Smith  and  Wallace  v.  Smithy  14th 

December  1710,  where  the  conveyance  bore  to  be  granted  "  out  of  a 

"  grateful  sense  of  good  of&ces  and  services."     The  same  principles 

apply  to  bonds,  which  contain  a  clause  of  return  in  favour  of  the 

granter — %,e,,  a  declaration,  that  upon  the  death  of  the  grantees 

named  the  obligation  shall  cease,  or  the  amount  be  repaid  to  the 

8  S.  163.  granter.     Such  a  clause  cannot  be  gratuitously  defeated  ;  Johnstone 

Y.  Irving,  22d  June  1824.  This  was  a  bond  for  ,f  300  to  the  grantor's 
nieces,  "  whom  failing,  to  the  heirs  of  their  bodies,  whom  all  failing," 
the  obligation  was  to  be  at  an  end ;  and  it  was  declared,  that,  though 
the  sum  should  have  been  paid  up,  yet,  if  the  children  of  the  nieces 
should  die  without  heirs,  the  sum  should  revert  and  return  to  the 
granter.  The  only  niece  having  assigned  the  bond  gratuitously,  the 
assignee  sued  for  payment,  but  the  Court  found,  that  upon  payment 
both  the  assignee  and  his  cedent  the  niece  must  become  bound,  that, 
in  the  event  of  her  death  without  heirs,  the  clause  of  return  should 
receive  effect,  and  the  money  be  recoverable  from  her  means.  A  bond 
with  a  clause  of  return  may,  however,  be  assigned  for  onerous  causea 
The  grantee  may  demand  payment  without  finding  security,  since  his 
credit  was  trusted  to  at  the  date  of  granting,  unless  he  be  vergens  ad 
inopia/m,  in  which  case  he  must  find  caution  to  make  good  the  return ; 
M.  4345.  Beatson  or  Lumsden  v.  Beatson,  30th  June  1747.     The  second  report 

M.  4332.  of  the  case  of  Smith  and  Wallace  shews,  that  the  substitution  takes 

effect,  although  the  predeceasing  child  die  before  the  term  of  pay- 
ment, a  sum  provided  to  a  particular  child,  where  there  is  right  to 
the  survivors,  being  payable  to  the  survivors,  although  such  child  do 
not  live  until  the  term  of  payment  This  is  also  illustrated  by  Bin- 
M.  6337.  ning  v.  Creditors  of  Auchenhreck,  15th  December  1 749.     When  there 

is  no  substitution,  the  share  of  a  predeceasing  child  lapses.  If  the 
terms  used  imply,  that  there  is  to  be  no  right,  unless  the  institute 
survive  and  take,  then  they  infer  a  substitution ;  and,  as  the  pro- 
vision lapses  by  the  death  of  the  institute,  the  claim  of  the  sub- 
stitute is  thereby  evacuated  also.     On  the   other  hand,   a  condi- 
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tional  institution  saves  the  right  of  the  party  second  called,  its  pur-  Part  It. 
port^being,  that,  if  the  institute  do  not  take,  the  conditional  institute  Chapter  VI. 
shall  do  so.  This  distinction  will  be  found  clearly  illustrated  in  Lord 
Cobehouse's  note  to  Broomfield  v.  CampbeU,  24th  November  1835.  i*  S.  61. 
Here  there  was  a  provision,  varying  according  to  the  number  of  chil- 
dren, viz.,  ^5000  if  one  child,  <f  7600  if  two,  and  ^^10,000  if  three 
or  more,  with  a  declaration,  that  the  share  of  a  child  dying  before  it 
was  paid  or  became  payable  should  revert  to  the  survivors,  this  was 
held  to  be  a  conditional  institution  and  not  a  substitution,  and  the 
mere  existence  of  two  children  who  died  in  infancy  was  held  to  give 
to  the  third  and  surviving  child  a  right  to  the  whole  ^10,000,  as 
conditional  institute,  whereas,  if  she  had  been  a  substitute,  no  right 
could  have  arisen  to  the  shares  of  the  sisters,  as  they  had  never  vested 
in  them.  The  same  principle  was  applied  in  DurUop  v.  Crawford,  F.  C. 
2d  June  1812,  where  a  substitution  to  surviving  children  was  held 
to  carry  the  share  of  a  predeceasing  child  to  them  as  conditional  in* 
stitutea  The  words  used  were  the  "  deceaser's  share,"  and  it  was 
felt  as  a  difficulty  by  some  of  the  Judges,  that  no  child  could  correctly 
be  said  to  have  had  a  share,  unless  he  survived  and  took  it.  Had 
that  view  been  entertained,  the  effect  would  have  been  to  render  the 
substitution  nugatory,  as  dependent  upon  the  institute's  survivance  ; 
but  the  opinion  prevailed,  that  the  words  were  to  be  taken  in  the 
vulgar  or  popular  sense,  as  meaning  the  sliare  which  the  deceased 
would  have  taken  by  survivance,  and  that  the  survivors  had  right  to 
it  as  conditional  institutes. 

There  is  only  further  to  be  noticed,  the  presumption  implied  in  all  ContUtio  n  $ine 
bonds  of  provision,  that,  if  the  institute  predecease  leaving  children,  '**^ 
they  will,  under  the  conditio  si  sine  liberis  decesserit,  take  in  prefer- 
ence to  the  substitute,  although  there  be  no  mention  of  issue.  This 
rule  received  effect,  where  the  destination  was  to  five  daughters,  or 
such  of  them  as  should  be  in  life  at  the  death  of  the  grantor's  wife 
and  son,  so  as  to  give  a  share  to  the  issue  of  a  daughter  who  prede- 
ceased them  both  ;  Roughheads  v.  Rannie,  14th  February  1794.         M.  6403. 
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Pabt  II. 

Chaptbb  vn. 


CHAPTER  VII. 

DEEDS  RELATING  TO  MOVEABLE  REAL  RIGHTS — DISPOSITION  OP 

MOYEABLES — MARITIME  WRITS. 

Moveable  rights,  as  we  have  already  found,  are  corporeal  or  incor- 
poreal The  latter,  being  rights  arising  out  of  the  obligation  of  an- 
other party,  require  writing  to  make  them  visible,  and  are,  therefore, 
much  more  the  subject  of  conveyance,  than  those  rights  which  are 
corporeal,  and  of  which,  according  to  the  ordinary  rule  of  law,  posses- 
sion is  the  proper  title.  The  rights  of  corporeal  moveables  are  also 
called  moveable  real  rights  ;  and  it  is  erroneous  to  suppose,  that  the 
term  "  real''  is  limited  to  heritable  property,  although  it  is  familiarly 
used  as  convertible  with  the  word  "  heritable." 

Purpose  of  Disposition  of  moveables, — ^When  moveable  real  rights  are  conveyed 

THM  DEED.       ^y  ^  writtcu  titlo,  the  deed  is  called  a  disposition  of  moveables ;  and 

we  have  already  seen,  that  Mr.  Erskine  is  not  warranted  in  censuring 
the  use  of  the  term  disposition  as  applied  to  a  conveyance  of  move- 
ables, that  being  the  proper  name  of  a  deed  operating  a  real  transfer- 
ence of  the  thing  conveyed,  while  assignation  is  more  fitly  descriptive 
of  those  which  give  the  grantee  a  right  of  action.  The  general  pur- 
pose of  the  disposition  of  moveables  is  to  give  a  right  to  the  disponee, 
the  possession  remaining  with  another.  When  that  other  is  the 
grantor  himself,  the  conveyance  is  of  an  imperfect  nature,  as  we  shall 
presently  find. 
Form  or  dupo-  The  form  of  the  disposition  is  simple.  It  is  founded  upon  the  price 
■moRomovR-^j.  ^^j^g,.  consideration,  and  the  granter  sells,  dispones,  assigns,  and 
makes  over,  to  the  disponee,  and  his  heirs,  executors,  and  assignees, 
the  moveables  of  whatever  description — it  may  be,  the  household  fur- 
niture within  a  dwelling-house  specified.  If  books  and  pictures  are 
also  to  be  conveyed,  they  should  be  mentioned.  But,  in  order  to  re- 
move all  doubt,  the  deed  should  refer  to  an  inventory  containing  all 
the  articles,  and  which  must  of  course  be  subscribed  by  the  disponer  ; 
and  this  is  the  prudent  course  to  follow,  whether  the  conveyance  be 
of  furniture  or  of  farm  implements  and  stock,  or  of  whatever  other 
corporeal  moveables  it  may  consist.     The  warrandice  is  from  fact  and 
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deed,  and  there  is  a  consent  to  registration  and  for  execution  if  neces-      Past  n. 
sary.     If  the  moveables  disponed  are  delivered  along  with  the  dispo-  chaptoTvii. 
sition,  that  is  a  complete  transference.    If  they  are  not  delivered,  an  Ikstbumkhtof 
instrument  of  possession  may  be  taken.     In  form  this  is  somewhat  posBEMaoK. 
analogous  to  infeftment.    The  disponee  and  two  witnesses,  with  a 
notary-public,  repair  to  the  place  where  the  moveables  are,  and  the 
disponee  produces  the  disposition  and  inventory.    These  are  presented 
to  the  disponer,  and  handed  by  him  to  the  notary -public  to  be  read 
and  published,  after  which  the  disponer  delivers  to  the  disponee  ex 
propriis  suis  manibus  possession,  by  delivering  the  effects  themselves, 
or  an  individual  of  each  species.     An  instrument  is  extended  by  the 
notary,  of  which  as  well  as  the  disposition  there  will  found  be  the 
ordinary  form  in  the  Styles  of  the  Juridical  Society.  ^^  "•  P-  **^- 

It  is  carefully  to  be  noted,  however,  that  the  disposition  and  in-  Effectt  o»  d»- 
strument  of  possession  are  utterly  unavailing  to  vest  the  disponee  imotsumeft  op 
with  any  effectual  title  in  competition  with  the  diligence  of  creditors,  p<»«mk>*.  w 

^  *  OUKSnOHS  WITH 

if  the  moveables  remain  in  the  possession  of  the  grantor.     The  doc-  crbditobb.* 

trine  on  this  point  is  contained  in  Mr.  Erskine's  Institutes,  to  the  iii.  5, 5. 

effect,  that  all  rights  of  moveable  subjects  granted  retentd  possessione 

are  presumed  to  be  collusive  for  the  grantor's  own  behoof,  and  only 

intended  as  a  cover  against  his  creditors.     Of  this  there  will  be  found 

various  illustrations  in  the  Dictionary  and  in  Brown's  Synopsis,  under 

the  title  "  Presumption,''  and  head  "  Rights  presumed  simulate." 

We  shall  notice  only  Chalmers  v.  M^Aulay,  18th  Januaiy  1739,  in  M.  1 1,690. 

which  there  was  furniture  disponed  upon  the  16th  May,  but  left  with 

the  grantor  till  the  8th  August,  when  the  possession  was  transferred 

to  the  disponee.    Previously  to  delivery,  however,  upon  the  2d  August, 

a  creditor  of  the  granter  had  given  him  a  charge  of  homing,  and,  on 

the  10th,  two  days  after  delivery,  he  arrested  in  the  hands  of  the 

disponea    It  was  held,  that  the  disposition  being  in  the  eye  of  the 

law  simidate  retentd  possessions^  and  having  that  character  at  the 

♦  The  doctrine  of  the  T-aw  of  Scotland,  adopted  from  the  Roman  Law,  "  TradiHonibuSf 
**  non  ntuHs  padiSf  dominia  rerum  transferurUurt'*  has  been  greatly  modified  in  its  effects 
by  the  proyisions  of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  60,  passed  to 
remedy  inconvenience  "  felt  by  persons  engaged  in  trade."  It  enacts,  in  §§  1,  2,  and  3, 
that,  where  goods  have  been  sold,  but  not  delivered  to  the  purchaser,  and  have  been 
allowed  to  remain  in  the  castody  of  the  seller,  it  shall  not  be  competent  for  any  creditor  of 
the  seller,  after  the  sale,  to  attach  them  as  belonging  to  the  seller,  to  the  effect  of  preventing 
tlie  purchaser  and  his  creditors  from  demanding  and  enforcing  delivery.  When  a  purchaser 
who  has  not  obtained  delivery  shall  sell  the  goods,  the  purchaser  from  him  is  entitled  to  de- 
mand delivery  from  the  seller,  who  must,  on  intimation  of  such  subsequent  sale,  make  deli- 
T©ry  on  receiving  payment  of  the  price,  and  cannot  retain  against  such  subsequent  purchaser 
for  any  separate  debt  or  obligation  due  to  him  by  the  original  purchaser ;  but  the  seller's 
right  of  retention  for  payment  of  the  purchase  price,  or  any  right  of  retention  competent  to 
him,  (except  as  between  him  and  such  subsequent  purchaser,)  or  any  right  of  retention  arising 
from  express  contract,  is  reserved  entire.  But  the  seller,  before  intimation  of  a  second  sale, 
may  arrest  or  poind  the  goods  in  his  own  hands. 
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Part  II.      dato  of  the  charge,  it  could  not  afterwards  be  made  effectual  by  pos- 

Chapter  VII.  session  to  the  prejudice  of  the  creditor's  diligence.     The  insujBSciency 

of  the  instrument  of  possession  in  competition  with  a  poinding  cre- 

M.  10,602.        ditor,  is  shewn  in  Corbet  v.  Stirling,  6th  July  1666.  As  a  recent  illus- 

7  S.  420.  tration,  reference  may  be  made  to  Borthwick  v.  UrqvJiart  or  Orant^ 

17th  February  1829,  where  the  grantor  of  a  trust-disposition,  by 
which  he  had  assigned  his  furniture  with  an  inventory,  having  been 
allowed  to  continue  in  possession,  it  was  found  to  be  validly  attached 
by  poinding  at  the  instance  of  a  creditor,  who  had  not  acceded  to 
supra,  p.  426.    the  trust.     We  have  already  had  occasion  to  notice  the  futility  of  an 

attempt  to  give  a  married  woman  a  right  of  fee  during  the  marriage 

in  furniture  originally  belonging  to  the  husband,  and  remaining  in 

10  D.  1280.      ^^s  possession.     To  the  same  effect  is  Campbell  v.  Stewart,  13th  June 

1848 ;  and,  in  similar  circumstances,  the  trustee  upon  a  husband  s 

sequestrated  estate  was  found  entitled  to  sell  the  furniture  for  the 

IS  D.  873.        benefit  of  his  creditors,  in  Brown  v.  Fleming,  19th  December  1850. 

But  a  conveyance  of  a  house  to  trustees,  with  a  right  of  liferent  of 

the  furniture  in  favour  of  A.  while  residing  in  that  house,  was  held 

(though  with  difficulty)  to  exclude  A.'s  creditors  from  claiming  it  on 

the  ground  of  his  ostensible  ownership,  the  fee  being  held  to  be  in 

15  S.  916.        ^^  trustees,  and  the  possession  in  virtue  of  the  liferent ;  Scott  v. 

Price,  13th  May  1837.* 

As  against  the  disponer  and  his  heirs  the  disposition  and  instru- 
ment of  possession  will  form  a  good  title,  wherever  the  possession 
Where  aoooe  i^^J  ^^9  ^^^  t.he  right  will  also  be  available  against  third  parties 
▲RE  IN  HANDS    ^hou  tho  movoables  are  in  the  hands  of  another  than  the  disponer, 

OP  A  THIRD 

PARTY  CU8TO-    providcd  the  person  in  possession  have  the  knowledge  of  the  convey- 
^""-  ance  and  delivery  imposed  upon  him.     The  instrument  of  possession, 

according  to  the  form  we  have  referred  to,  does  not  imply  notice  to 
the  custodier,  nor  is  such  a  form  necessary,  if  he  be  otherwise  cer- 
tiorated, and  mere  intimation,  as  of  an  assignation,  will  complete  the 
F.  C.  transfer ;  Eadie  v.  Mackinlay,  7th  February  1815. 

Maritimb  Deeds  relating  to  ships, — ^There  is  one  class  of  moveables  which 

^'"™'  cannot  be  conveyed  without  a  written  title,  in  consequence  of  express 

statutory  provisions  to  that  effect,  viz.,  ships.  Deeds  relating  to  ships 
are  of  various  kinds.  In  the  Juridical  Society's  Styles,  where  they 
are  treated  of  under  the  title  of  maritime  writs,  they  are  divided  into 
(1)  Deeds  relating  to  the  building  and  transference  of  vessels — (2) 
Securities  upon  vessels — and  (3)  Deeds  relating  to  their  employment, 
agreements  with  seamen,  and  insurance. 

Vol  ii.  p.  637.       (1.)  Deeds  relating  to  the  building  and  transference  of  vessels. — In  the 

Styles  there  will  be  found  the  form  of  a  contract  for  building  a  ship.  It 

17  D.  998.  *  See  also  the  case  of  Young  v.  Loudon^  26th  June  1855,  Bvpra,  note,  p.435h 
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contains,  on  the  one  hand,  the  shipwright's  obligation  to  build  for  the      Part  IT. 
other  party  a  ship  of  a  specified  size  and  description,  and  to  have  her  Chapteb  VII 
ready  for  sea  by  a  day  fixed,  under  a  certain  penalty.     On  the  other 
part,  the  purchaser  binds  himself  and  his  heirs  to  pay  the  price  at  a  Contract  for 
certain  rate  per  ton,  but  not  exceeding  a  specified  amount,  by  instal- 
ments payable  respectively — the  first,  when  the  keel  is  laid — the 
second,  when  the  vessel  is  launched — and  the  third,  when  she  is 
deared  at  the  custom-house — upon  attestation  by  a  neutral  tradesman, 
that  the  vessel  is  finished  in  terms  of  the  contract,  or  of  a  relative 
specification.    Then  there  are  a  general  penalty,  and  a  consent  to 
registration.    When  finished,  the  vessel  is  delivered  to  the  owner,  and 
there  may  be  a  deed  of  transfer  by  the  ship-builder,  but  that  is  un- 
necessary, unless  the  ship  have  been  registered  under  the  statutory 
regulations,  to  which  we  shall  now  refer. 

In  order  to  enjoy  the  privileges  of  a  British  ship,  the  vessel,  when  REOKTRTAcn. 
finished,  must  be  registered  in  terms  of  8  &  9  Vict  cap.  89,  which  s  &  9  Vict,  c 
consolidates  the  previous  statutes  relating  to  ships,  and  declares  in  ^^* 
§  4,  that  a  vessel  not  duly  registered,  and  exercising  any  of  the  pri- 
vileges of  a  British  ship,  shall  be  liable  to  forfeiture     This  statute  is 
altered  by  12  &  13  Vict.  cap.  29,  which  extends  the  privilege  of  re-  12  &  13  Vict 
gistration  to  vessels  not  wholly  built  in  the  British  dominions,  removes  c*  29. 
the  disqualification  of  ships  repaired  in  a  foreign  country,  and  allows 
vessels  captured  by  foreigners  or  sold  to  them  to  be  again  registered, 
when  they  become  the  property  of  British  subjects.*    The  registry  is 
made  upon  a  declaration  by  the  owner  or  owners,  according  to  speci- 
fied rules,!  setting  forth  the  particulars  required  to  be  contained  in 
the  certificate  of  registry.     Of  this  declaration  a  new  form  is  intro- 
duced by  the  19th  section  of  the  new  Act.t     On  this  declaration 
being  made  before  the  officers  named  in  the  Act,  the  particulars  are  17  &  is  Vict, 
entered  in  a  register  book,  and  there  is  issued  by  the  registrar  a  docu-  ^'      '  ^     ' 
ment  called  the  certificate  of  registry,  of  which  a  new  form  is  pre- Certificate  of 
scribed  by  the  18th  section  of  the  Act,  12  &  13  Vict.  cap.  29.§     It  «"«**"™^- 

*  The  statutes  8  &  9  Vict.  c.  89,  and  12  &  13  Vict.  c.  29,  are  repealed  by  the  Merchant 
Shipping  Acts*  Repeal  Act,  17  &  18  Vict.  c.  120  ;  and  the  statutes  by  which  British  Mer- 
chant shipping  is  now  regulated,  are  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104, 
(1854)— -the  Act,  already  referred  to,  17  &  18  Vict  c.  120— and  the  Act  18  &  19  Vict.  c. 
91,  which  amends  the  statute  of  1854.  By  the  first  of  these  Acts,  §  19,  when  a  ship  has 
not  been  duly  registered  in  terms  of  the  statute,  she  cannot  be  recognised  as  a  British  ship, 
and  is  liable  to  detention  till  a  certificate  of  registry  is  produced. 

t  17  &  18  Vict.  c.  104,  §  35. 

t  The  declaration  of  ownership  must  now  be  made  in  terms  of  schedules  B  and  C,  ap- 
pended to  17  &  18  Vict.  c.  104. 

§  The  certificate  must  now  be  in  the  form  prescribed  in  schedule  D,  annexed  to  17  &  18 
Vict.  c.  104,  and  must  comprise  the  following  particulars,  (§  44,)  yiz.,  the  name  of  the  vessel 
and  her  port — the  details  as  to  tonnage,  build,  and  description,  required  by  §  36 — ^the  master's 
name — the  particulars  as  to  her  origin,  stated  in  the  declaration  of  ownership — the  name  and 
description  of  the  registered  owner,  or  owners,  and,  if  more  than  one  owner,  the  proportions 
in  which  they  are  respectively  interested,  indorsed  upon  such  certificate.   Change  of  owners, 
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Part  II.  declares  who  are  the  whole  owners — the  ship's  name,  place,  and  bur- 
Chaptbr  VII.  den,  with  the  name  of  the  master — when  and  where  built,  or,  in  the 
case  of  a  foreign-built  vessel,  that  the  declarants  do  not  know  these 
particulars — and  a  description  of  the  measurement,  rigging,  and  build 
of  the  vessel,  these  being  verified,  in  so  far  as  regards  the  vessels 
form  and  dimensions,  &c.,  by  a  certificate  of  the  builder.  The  certi- 
ficate of  registry  is  the  evidence  of  the  ship's  claim  to  the  privileges 
of  a  British  vessel. 

When  there  are  more  owners  than  one,  the  property  of  the  vessel  is, 
by  §  35  of  the  Act  8  &  9  Vict.  cap.  89,  held  to  be  divided  into  64 
equal  parts,  and  the  proportion  of  each  owner  is  to  be  described  in 
the  registry  as  so  many  64th  shares*  The  number  of  proprietors  of 
one  ship  cannot  exceed  thirty-two,  excepting  in  the  case  of  minors 
and  creditors,  who  are  reckoned  only  by  the  guardian  or  trustee  re- 
presenting them,  and  excepting  also  joint-stock  companies.*  A  part 
owner  may  sue  without  concurrence  of  the  other  owners  for  his  share 
of  damage  ;  Lawson  v.  Leith  and  Newcastle  Steam  Packet  Co,,  26th 
November  1850. 

The  property  of  a  ship  after  registry  can  only  be  transferred  in  the 
manner  prescribed  by  §  34  of  8  &  9  Vict.  cap.  89,  viz.,  by  a  bill  of 
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and  of  master,  must  be  indorsed  on  the  certificate  of  registry ;  §§  45,  46.  The  following 
notice  is  appended  to  schedule  D : — "  A  certificate  of  registry  granted  under  the  Merchant 
"  Shipping  Act,  1854,  is  not  a  document  of  title.  It  does  not  necessarily  contain  notice  of 
"  all  changes  of  ownership,  and  in  no  case  does  it  contain  an  official  record  of  any  mortgages 
"  affecting  the  ship."  Thus  the  register-book  is  now  the  solo  evidence  of  title  ;  the  certificate 
serves  for  manifesting  the  nationality  and  for  the  identification  of  the  ship. 

*  "  The  property  in  a  ship  shall  be  divided  into  sixty-four  shares.  Subject  to  the  provisions 
"  with  respect  to  joint  owners  or  owners  by  transmission  hereinafter  contained,  not  more 
"  than  thirty-two  individuals  shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of 
"  any  one  ship ;  but  this  rule  shall  not  affect  the  beneficial  title  of  any  number  of  persons  or 
"  of  any  company  represented  by  or  claiming  under  or  through  any  registered  owner  or  joint 
**  owner.  No  person  shall  be  entitled  to  be  registered  as  owner  of  any  fractional  part  of  a 
*'  share  in  a  ship ;  but  any  number  of  persons  not  exceeding  five  may  be  registerc4  as  joint 
"  owners  of  a  ship  or  of  a  share  or  shares  therein.  Joint  ownei-s  shall  be  considered  as  con- 
"  stituting  one  person  only  as  regards  the  foregoing  rule  relating  to  the  number  of  persons 
"  entitled  to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in  severalty  of  any 
"  interest  iu  any  ship,  or  in  any  share  or  shares  therein  in  respect  of  which  they  are  regis- 
**  tered.  A  body  corporate  may  be  registered  as  owner  by  its  corporate  name." — 17  &  18 
Vict  c.  104,  §  37.  It  is  enacted  by  §  43,  "  That  no  notice  of  any  trust,  express,  implied, 
"  or  constructive,  shall  be  entered  in  the  register-book,  or  receivable  by  the  registrar ;  and 
"  subject  to  any  rights  and  powers  appearing  by  the  register-book  to  be  vested  in  any  other 
"  party,  the  registered  owner  of  any  ship  or  share  therein  shall  have  power  absolutely  to  dis- 
"  pose  in  manner  hereinafter  mentioned  of  such  ship  or  share,  and  to  give  effectual  receipts 
"  for  any  money  paid  or  advanced  by  way  of  consideration.** 

The  provision  that  the  registered  owner  has  absolute  power  of  disposal  of  his  share  is  of 
great  importance  ;  and,  in  the  case  of  a  trading  company  possessing  a  ship,  all  tho  partners 
ought  to  be  entered  in  the  register.  If  the  partners,  however,  exceed  five  in  number,  unless  the 
company  is  a  corporate  body,  neither  the  company  nor  all  the  members  can,  under  the  pro- 
visions of  §  37,  be  registered  as  owners  of  a  share  ;  they  will  only  be  entitled  to  a  beneficial 
interest  in  the  share,  while  the  legal  right  and  power  of  disposal  is  in  the  party  registered. 
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sale,  (in  Scotland,  the  conveyance  of  a  ship  is  usually  called  a  vendi-      Part  II. 
Hon,)  containing  a  recital  of  the  certificate  of  registry  or  the  principal  Chapter  VII 
contents  of  it ;  and,  although  an  error  in  the  recital  will  not  be  fatal, 
provided  the  identity  of  the  ship  be  sufficiently  proved  by  the  instru- 
ment, yet,  if  the  transfer  fail  in  setting  forth  a  recital  of  the  certificate 
or  its  principal  contents,  it  is  declared  not  to  be  valid  or  efiectual  for 
any  purpose  whatever  either  in  law  or  equity.*     Keeping  in  view  this  Vekditiok  or 
essential  requisite,  the  form  of  the  vendition  is  simple,  containing  a  "orm^op*^'  *^~ 
clause  of  assignation  by  which,  in  consideration  of  the  price,  the  seller 
Bells,  assigns,  and  conveys  to  the  purchaser  the  ship  or  vessel,  de- 
scribed by  name,  port,  and  burthen.     If  the  boats  are  also  sold,  it  is 
necessary  that  they  be  mentioned.     The  copy  of  the  registry  is  intro- 
duced at  the  end  of  the  conveyance,  after  which  there  are  the  usual 
words,  "  surrogating  and  substituting"  the  assignee — then  a  clause  of 
absolute  warrandice,  and  a  clause  of  delivery  of  the  certificate  of  re- 
gistry and  other  papers.     The  bill  of  sale  or  vendition  does  not  pass  vendition 
the  property  in  a  ship  until  it  is  entered  in  the  register,  and  tlie  par-  must  he  regis- 
ticulars  indorsed  by  the  projSer  officer  upon  the  certificate  of  registry. 
The  date  of  indorsement  upon  the  certificate  is  the  criterion  of  pre-  criteriow  of 
ference,  the  transfer  which  is  first  indorsed  being  preferable,  although  preferbuce 
another  be  earlier  entered  in  the  register.     But,  in  order  to  give  time  ^^^^^  vehdi- 
to  the  first  transferree  to  complete  his  right,  the  registering  officer  is 
prohibited  from  registering  a  new  transfer  until  thirty  days  after  a 
prior  one  has  been  entered,  so  that  the  first  may  be  made  effectual  by 
indorsement.-f*     In  illustration  of  the  stringency  with  which  the  pro- 
visions of  the  Statute  are  enforced,  these  two  cases  may  be  noted ; 

♦  The  transfer  of  ships  and  shares  therein  is  now  regulated  by  §  55  of  17  &  18  Vict.  c. 
104,  which  enacts  that, — "  a  registered  ship  or  any  share  therein,  when  disposed  of  to  per- 
**  sons  qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale  ;  and  such 
"  bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained  in  the  certificate  of  the 
"  surveyor,  or  such  other  description  as  may  be  sufiicient  to  identify  the  ship  to  the  satisfac- 
"  tion  of  ihe  registrar,  and  shall  be  in  the  form  marked  E  in  the  schedule  hereto,  or  as  near 
"  thereto  as  circumstances  permit,  and  shall  be  executed  by  the  transferrer  in  the  presence 
"  of,  and  be  attested  by,  one  or  more  witnesses."  The  recital  of  the  certificate  of  register  is 
no  longer  required. 

t  By  the  recent  statute,  the  certificate  is  no  longer  evidence  of  title,  and  indorsement 
upon  such  certificate  is  not  now  the  criterion  of  preference.  It  enacts,  that  "  every 
"  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of  any  share  therein,  when  duly 
"  executed,  shall  be  produced  to  the  registrar  of  the  port  at  which  the  ship  is  registered,  to- 
**  gether  with  the  declaration  hereinbefore  required  to  be  made  by  a  transferree ;  and  the 
"  registrar  shall  thereupon  enter  in  the  register  book  the  name  of  the  transferree  as  owner  of 
"  the  ship  or  share  comprised  in  such  bill  of  sale,  and  shall  indorse  in  the  bill  of  sale  the  fact 
'*  of  such  entry  having  been  made,  with  the  date  and  hour  thereof;  and  all  bills  of  sale  of 
•*  any  ship  or  shares  in  a  ship  shall  be  entered  in  the  register  book  in  the  order  of  their 
"  production  to  the  registrar,"  §  57.  No  transferree  can  be  registered,  till  he  has  made  a 
jdeclaration  in  a  given  form,  corresponding  with  that  of  the  original  owner ;  §  56.  If  a  regis- 
tered owner  desires  to  give  power  to  another  to  sell  or  to  mortgage  his  ship  at  any  place 
abroad,  he  can  do  so  by  obtaining  from  the  registrar  a  certificate  for  that  purpose,  to  be 
called  A  certificate  of  mortgage  or  of  sale  ;  ^10  ct  seq.    Such  certificate  possesses  this  advan- 
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Part  II.  Scott  and  Oifford  v.  MiUer  and  Kerr,  16th  November  1832.  Here 
Chapter  VII.  *^®  parties  registered  being  proved  not  to  be  the  true  owners,  but 
11  S.  21.  trustees  for  a  foreigner,  they  were  held  not  entitled  to  recover  insur- 

ance upon  a  loss  of  the  vessel ;  the  qualification  of  ownei-s  of  British 
vessels,  is,  however,  extended  by  §  17  of  the  new  Act,  12  &  13  Vict 
cap.  29.*    The  serious  consequences  of  neglect  to  register  are  shewn 
3  S.  626.  by  Walker  v.  Pollock^  5th  March  1825,  where  a  proprietor  not  regis- 

tered was  held  to  have  no  title  to  sue  for  the  price  of  the  ship. 


MoRTeAox  OF        (2.)  Securities  upon  vessels, — A  ship  may  be  transferred  by  way  of 
■""*•  mortgage  for  a  loan,  in  which  case  the  instrument  must  recite  the  cer- 

tificate or  its  contents  ;  and  it  is  completed  in  the  same  manner  as  a 
bill  of  sale  or  vendition  of  the  property,  with  this  addition,  that  the 
entry  in  the  register,  and  the  indorsement,  must  both  bear  that  the 
transfer  was  made  only  as  a  security.  When  a  mortgage  or  assign- 
ment of  a  ship  in  security  has  been  registered,  the  right  of  the  mort- 
gagee is  not  affected  by  the  owner's  subsequent  act  of  bankruptcy,  so 
that  the  registry  operates  in  the  same  manner  as  infeftment  upon  an 
heritable  rightf 

The  mortgagee  of  a  ship  must  beware  of  taking  possession  unless 
prepared  to  undertake  the  responsibilities  of  ownership.     In  Russell 
1  D.  931.         V.  Baird  &  Co,y  13th  June  1839,  one  who  held  a  security  upon  a  ves- 
sel, having  acted  as  if  in  possession,  was  found  liable  for  furnishings^ 

tage,  tbat  no  hon&  fide  mortgage  or  sale  can  be  impeached  on  tbe  ground  that  it  was 
carried  tbrougb  after  tbe  deatb  of  tbe  person  giving  tbe  power. 

In  case  of  tbe  transmission  of  tbe  property,  or  tbe  interest  of  a  mortgagee,  in  any  sbip  or 
■bare,  by  deatb,  bankruptcy,  or  marriage,  &c.,  tbe  registrar,  tbe  fact  and  circumstances  of 
Bucb  transmission  being  autbenticatcd  to  bim  by  declaration  of  party,  and  by  tbe  proper 
legal  evidence  of  tbe  transmission,  must  enter  tbe  name  of  tbe  party  in  tbe  register  book  as 
owner.  And  tbe  persons,  if  more  tban  one,  and  bowever  numerous,  to  wbom  sucb  property 
may  be  transmitted,  sball,  as  regards  tbe  rule  relating  to  tbe  number  of  registered  owners, 
be  considered  as  one  person  ;  §§  59,  60,  74,  75. 

*  Tbe  description  and  ownersbip  of  Britisb  sbips  are  now  defined  by  17  &  18  Vic.  o.  104  }  18. 

f  By  tbe  recent  statute,  mortgages  of  sbips  are  to  be  in  tbe  form  set  forth  in  a  schedule, 
and  registered  in  the  order  of  their  production,  the  registrar  making  a  memorandum,  on  tbe 
instrument  of  mortgage,  of  tbe  date  and  hour  of  sucb  record ;  §§  66,  67.  On  production  of 
tbe  instrument  of  mortgage,  with  a  receipt  for  the  money  indorsed,  the  discharge  of  tbe  mort- 
gage must  be  entered  by  the  registrar  in  the  register-book,  whereupon  the  estate  of  the 
mortgagee  revests  in  tbe  person  who,  but  for  tbe  mortgage,  had  been  entitled  to  it,  §  68.  Mort- 
gages are  to  have  priority  according  to  tbe  date  of  their  record  in  the  register-book,  §  69.  A 
mortgagee  sball  not,  by  reason  of  bis  mortgage,  be  deemed  to  be  tbe  owner,  nor  tbe  mortgager 
to  have  ceased  to  be  tbe  owner  of  a  vessel,  except  so  far  as  is  necessary  for  making  it  available 
as  a  security  for  bis  debt,  and  be  may  absolutely  dispose  of  tbe  mortgaged  interest,  §§  70, 71. 
A  registered  mortgage  shall  not  be  affected  by  an  act  of  Bankruptcy  committed  by  the 
mortgager  after  tbe  date  of  recording,  though  the  ship  or  share  was,  at  tbe  time  of  such  act, 
in  bis  order  and  possession  as  reputed  owner,  §  72.  A  registered  mortgager  may  be  trans- 
ferred ;  and  the  transfer  must  be  entered  in  the  register-book,  and  a  memorandum  thereof, 
and  of  its  date  and  hour,  indorsed  on  the  instrument  of  transfer,  §  78.  Under  those  pro- 
visions an  indorsement  of  a  mortgagee's  interest  upon  tbe  certificate  of  registry  is  no 
longer  necessary,  as  it  was  under  the  previous  statutes. 
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In  the  Style  Book  will  be  found  the  forms  of  other  securities  appli-      Pabt  n. 
cable  to  the  peculiar  nature  of  this  kind  of  property.   There  is  the  bond  CHjkprra^VII 
of  bottomry— a  security  for  money  borrowed  by  the  owner  to  fit  up  and  bokd  of  bot-  ' 
supply  the  ship  with  necessaries  before  a  voyage,  or  by  the  ship-™*'*^« 
master  for  repairs  and  furnishings  in  a  foreign  port,  or  when  he  can- 
not communicate  with  the  owner.     In  return  the  obligant  becomes 
bound  to  repay  a  certain  larger  amount  (the  difference  being  the  pre- 
mium) after  the  vesseFs  safe  return,  but  the  lender  takes  the  risk  of 
the  vessel  being  lost.     In  this  species  of  security  not  only  the  bor- 
rower, but  the  vessel  also,  with  her  tackle  and  appurtenances,  is  bound 
to  the  lender.*    It  is  otherwise  in  the  bond  of  respondentia,  which  is  ^^^  ^^  ^^ 
granted  for  money  borrowed  upon  the  security  of  goods  and  mer-  bfovdbhtia. 
chandise  laden  and  to  be  laden  on  board   the  ship  for  a  specified 
voyage.     The  bond  is  personal,  and  upon  the  freight,  but  not  affecting 
the  vessel,  and,  in  the  same  way  as  by  the  bond  of  bottomry,  the 
lender,  in  consideration  of  a  large  increase  in  the  sum  to  be  repaid, 
runs  a  hazard  of  loss. 

(3.)  Deeds  relating  to  employment  of  ve^eU,  &c. — Ships  are  let  upon 
hire  by  a  deed  called  a  charter  party — carta  partita^  t,e,,  a  writing  CHARTBit- 
divided.  It  consists  of  mutual  obligations.  On  the  one  part  the  owner  ^^^^' 
freights  the  vessel  to  the  other  party  for  a  defined  voyage,  engaging 
that  she  shall  be  in  good  condition  and  properly  manned,  ready  at 
a  specified  port  and  time  to  receive  the  cargo — that  she  shall  sail 
without  delay — deliver  the  cargo — receive  the  home  cargo,  and  sail 
with  the  first  favourable  wind  homewards — ^and  deliver  safely  the 
home  cargo,  the  dangers  of  the  seas,  rivers,  and  navigations,  the  re- 
straints and  detentions  of  princes  and  republics,  and  all  other  dangers 
and  accidents  being  excepted.  On  the  other  hand,  the  freighter  en- 
gages to  furnish  cargoes,  and  pay  freight  at  a  specified  rate  per  ton, 
or,  if  it  be  a  time  bargain,  at  a  certain  rate  per  month. 

Of  these  and  other  deeds  connected  with  ships  there  will  be  found 
many  precedents  among  the  Juridical  Society's  Styles.  There  are  also 
forms  of  deeds  relating  to  the  hiring  of  seamen,  which  is  now  regulated 
by  the  7th  &  8th  Vict.  cap.  112,  and  the  forms  contained  in  the 
schedules  subjoined  to  that  Act.t 

*  When  the  master  borrows  money  in  bottomry  at  maritime  interest,  and  pledges  the 
•hip  and  freight  for  repayment  on  the  termination  of  the  voyage,  the  owners  are  not  person- 
ally responsible  ;  Cochrane  v.  OUhuon^  14th  February  1854.  16  D.  648. 

t  The  Act  7  &  8  Vict.  c.  112  was,  so  far  as  related  to  agreements  with  seamen,  repealed 
by  the  Mercantile  Marine  Act,  13  &  14  Vict.  c.  93.  The  latter  Act  was  repealed  by  17  & 
18  Vict.  c.  120,  but  the  greater  part  of  its  provisions,  with  some  modifications,  are  re- 
enacted  by  the  Merchant  shipping  Act,  (1854,)  17  &  18  Vict.  c.  f04. 
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A  FACTORY  is  a  deed  by  one  person  authorizing  another  to  exercise 
a  right  or  rights  in  his  place.  Such  authority  is  also  called  a  commis- 
sion, when  the  business  devolved  is  of  great  value  and  importance. 
The  appointment  is  also  styled  a  power  or  letter  of  attorney  ;  but  these 
terms  are  more  familiarly  applied  to  authorities  to  be  executed  in 
England  or  other  foreign  countries. 

Factories  are  general  or  special  The  former  confers  general  powers 
of  management.  The  special  factory,  on  the  other  hand,  cither  limits 
the  factor's  power  to  one  of  the  things  contained  in  the  general  fac- 
tory, or  it  confers  a  power  not  bestowed  by  the  general  factory,  and 
which  the  factor  would  not  possess,  unless  it  were  specially  con- 
ferred. 

The  form  is  simple : — (1.)  The  consideration  or  cause  of  granting 
is  set  forth,  whether  it  be  present  or  intended  absence — or  indisposi- 
tion— or  other  impediment — or,  simply,  the  desire  of  the  grantor  to 
commit  the  management  of  his  affairs  generally,  or  of  the  special  mat- 
ter mentioned,  to  the  management  of  the  person  appointed.  (2.)  The 
grantor  then  nominates  and  appoints  A.,  designing  him  as  factor,  or 
(in  cases  of  magnitude)  as  factor  and  commissioner.  (3.)  The  factor's 
powers  are  specified.  (4.)  A  declaration  is  inserted,  that  the  acts  of 
the  factor  shall  be  as  valid  as  if  done  by  the  grantor  himself.  (6.)  It 
is  provided,  that  the  factory  shall  subsist  until  it  is  recalled.  (6.)  There 
is  an  obligation  upon  the  factor  to  account,  and  to  pay  to  his  consti- 
tuents the  balance  of  his  intromissions,  under  deduction  of  a  reason- 
able gratification  for  his  trouble. 

We  shall  examine  briefly  the  powers  of  a  factor.  A  general  factory 
or  mandate  confers  only  powers  of  general  management,  such  as  the 
collection  of  rents  and  interests,  and  such  acts  of  ordinary  adminis- 
tration as  arc  necessary  to  preserve  an  estate  and  render  it  productiva 
If,  therefore,  it  is  intended,  that  the  factor  shall  be  entitled  to  do  any 
'  extraordinary  act,  the  factory  must  contain  a  special  i)Owcr  to  that 
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effect.   We  shall  notice  some  acts  which  cannot  be  done  without  special      Past  XI. 
authority:—  Chaf^VIII. 

(1.)  It  is  incompetent  for  a  factor,  not  specially  authorized,  to  sell  powbr  to  bell 
a  heritable  estate,  or  moveables  of  great  value.     In  the  case  of^^^"^^^^ 
Thomas  v.  Walker' a  Trustees ^  4th  July  1829,  a  sale  of  heritage  was  7  8. 828. 
sustained,  where  it  was  ambiguous  whether  the  factory  contained 
that  power,  the  constituents  having  recognised  other  sales.     But  a 
Conveyancer  can  only  be  secure  by  adhering  to  the  general  principle. 

(2.)  Nor  can  a  factor,  without  express  power,  enter  his  constituent  .p^,  ^^^^^  ^^_ 
as  heir  in  a  succession,  so  as  to  incur  risk  by  representation.     The  stitubkt  hejr. 
responsibility  of  exposing  a  client  to  such  hazard  is  greatly  increased 
by  the  facilities  granted  by  the  Service  of  Heirs  Act  for  restricting 
the  liability  of  the  heir  to  the  value  of  the  succession.     When  the 
factor  has  authority  to  enter  his  constituent  as  heir,  ho  enjoys  an 
implied  power  to  do  whatever  may  be  requisite  to  support  the  claim, 
and,  therefore,  to  raise  an  action  of  reduction  of  an  adverse  service ; 
Oifford  V.  Qiffordy  11th  February  1834.     A  general  commission  wa«  12  S.  42i. 
formerly  sufficient  authority  to  serve  the  grantor  of  it  heir  to  a  lucra- 
tive succession ;  Molle  v.  RiddeU,  13th  December  1811  ;  but  the  Ser-  f.  C. 
vice  of  Heirs  Act  in  its  third  section  empowers  only  mandatories 
specially  authorized  to  sign  a  petition  of  service. 

(3.)  Special  power  is  requisite  to  compromise  the  constituent's  To  compkomibis 
claims,  or  to  submit  them  to  arbitration.     In  HoUinworth  v.  Dunbar,  ^^^  submit. 
21st  January  1813,  a  merchant  was  held  not  debarred  from  suing  for  „  ^ 
his  whole  debt,  although  his  travelling  agent  had  agreed  to  a  com- 
position ;  and,  in  Bridges  v.  WiUisons  Trustees,  22d  November  1831, 10  s.  43. 
a  factor  having  agreed  to  postpone  his  constituent's  security  to  cer- 
tain outlays,  the  agreement  was  held  void  from  want  of  authority. 
So  also,  where  a  factor  took  bills  from  his  constituent's  debtor,  thus 
granting  delay  without  the  privity  or  sanction  of  the  principal,  he 
was  found  liable  for  loss  accruing  ;  Aiiislie  v.  Arbuthnot  &  Co,,  7th  1  Cr.  and  St. 
February  1 743.     We  have  already  had  occasion  to  refer  to  Livingston    ^^'  ^^' 
V.  Johnson,  23d  February  1830,  where  an  agent,  having  without 
authority  submitted  his  client's  claim  to  arbitration,  was  held  per- 
sonally liable  for  implement  of  the  decree-arbitral 

(4.)  If  the  factor  is  to  have  power  to  borrow  money,  and  to  give  the  To  borrow. 
personal  security  of  his  constituent,  or  the  security  of  his  estate,  that 
must  be  expressly  stated,  and  a  consent  to  execution  against  the 
constituent  inserted  in  the  registration  clause  of  the  factory.  In 
particular  circumstances  the  Court  has  extended  the  construction  of 
a  factor's  powers,  so  as  to  support  a  loan  made  in  order  to  preserve 
the  property,  as  in  Thomson  v.  Fullarton,  23d  December  1842,  where  5  D.  379. 
a  loan  made  in  order  to  pay  calls  on  railway  shares,  and  thereby 
prevent  forfeiture  of  the  shares,  was  sustained. 
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(5.)  A  factor  cannot  without  express  authority  appoint  a  sub- 
factor,  it  being  incompetent  to  delegate  his  powers ;  Dempster  v. 
Potts,  18th  February  1836.  When  the  factor  is  empowered  to  name  a 
sub-factor,  he  ought  to  be  exempted  by  the  deed  from  liability  for 
the  sub-factor's  intromissions. 

These  are  examples  of  extraordinary  acts  which  require  to  be 
specially  authorized ;  and  it  is  to  be  kept  in  view,  that,  under  the 
rule  posteriora  derogant  prioribus,  where  general  powers  are  followed 
by  a  specification  of  particulars,  the  authority  will  be  restricted  to 
acts  of  the  same  kind  with  those  particularized. 

The  factory  is  brought  to  an  end  in  various  ways : — 

(1.)  The  mandant  or  constituent  may  at  his  pleasure  recall  it  either 
directly,  or  by  granting  a  factory  of  later  date  to  another,  which  is 
an  implied  revocation.  The  power  of  positive  recall  is  strongly  exem- 
plified in  Walker  Y.  SomenjiUe^  13th  December  1837,  where,  although 
a  large  commission  had  been  promised,  the  mandant  was  held  en- 
titled to  revoke  at  pleasure,  on  reimbursing  the  factor  for  his  outlay 
and  trouble.  Even  when  granted  for  an  extended  period,  as  during 
life,  a  factory  may  be  recalled  upon  just  grounds.  The  case  of 
Heddrington  v.  Book  and  Dods,  14th  July  1714,  is  an  example  of 
revocation  allowed  in  consequence  of  gross  incapacity.  In  mercan- 
tile commissions  it  is  common  to  invest  the  factor  with  a  character 
which  gives  him  credit ;  and,  in  such  cases,  the  recall  must  be  duly 
notified  to  tliird  parties,  in  the  same  way  as  a  dissolution  of  copart- 
nery, in  order  to  release  the  constituent  from  liability  for  the  factor's 
subsequent  transactions.  When  a  factory  is  recalled,  the  grantor 
must  relieve  the  factor  of  all  obligations  properly  undertaken  in  the 
discharge  of  his  duties ;  if  he  have  made  advances,  for  instance,  he 
must  be  indemnified  for  these ;  Broughton  v.  Stewart,  Primrose,  Jk 
Co.,  17th  December  1814. 

(2.)  Factory  may  terminate  by  the  factor  s  renunciation  of  the  office. 
But  he  must  take  care  in  renouncing,  that  his  employer  has  proper 
notice,  otherwise  he  will  be  liable  for  damages  occasioned  by  a  preci- 
pitate relinquishment. 

(3.)  The  factor's  power  ceases  upon  the  death  of  the  mandant ;  and, 
where  there  are  several  constituents,  upon  the  death  of  any  one  of 
them,  whereby  the  power  of  the  whole  is  dissolved  as  in  the  case  of 
tutors-dative ;  Stewart  v.  Baikie,  29th  February  1832,  reversed  7th 
April  1834.  But  the  factor  is  entitled  to  act,  until  he  receives 
authentic  accounts  of  his  constituent's  death  ;  Campbell  v.  Anderson, 
7th  December  1826,  affirmed  1st  May  1829. 

(4.)  The  bankruptcy  of  the  constituent  extinguishes  the  mandata 
In  the  case  of  PoUock  v.  Paterson,  10th  December  1811,  there  will 
be  found  much  interesting  and  important  discussion  upon  the  ques- 


THE  FAOTORT  AND  POWEB  OF  ATTORNEY.  467 

tion^  whether  a  procuratorj  falls  upon  the  insanity  of  the  granter.      Pavt  n. 
As  regards  parties  ignorant  of  the  insanity,  it  appears  to  be  agreed,  CHApraBVIII. 
that  bond  fide  contractions  by  such  parties  are  binding. 

(5.)  The  factory  falls  by  the  death  of  the  factor,  and,  when  there  are  Bt  faotos's 
several  factors  without  a  quorum,  or  power  to  each,  the  death  of  any  '**^™- 
one  brings  it  to  an  end.    It  is  another  inconvenience  attending  fac- 
tories to  more  than  one  person  without  power  to  them  severally  or  to 
a  quorum,  that  the  whole  number  must  concur  in  every  act 

In  those  factories  which,  on  account  of  the  limited  nature  of  the 
authority  granted,  are  called  special,  the  factor  has  no  power,  except- 
ing what  is  expressed ;  and,  if  there  be  a  general  clause  appended, 
its  effect  is  limited  to  acts  of  the  same  nature  as  those  specified. 

The  factor's  obligation  to  his  constituent  is  to  account  for  his  Factor's  obu- 
intromissions,  and  to  pay  the  balance,  deducting  a  reasonable  gratifi-  ^^^^^JSumoH. 
cation,  as  it  is  called,  for  his  trouble.     A  salary  may  be  specified ; 
but,  when  there  is  no  mention  of  remuneration,  the  office  is  presumed 
to  be  gratuitous  ;  Orbiston  v.  Hamilton,  l7th  February  1 736.    Where  M.  4063. 
an  allowance  is  contemplated,  but  no  sum  fixed,  the  Court  will  deter- 
mine the  amount.     In  GampbeU  v.  Rose,  6th  December  1752,  two  and  m.  516. 
a  half  per  cent,  was  given  ;  but  this  depends  entirely  upon  circum- 
stances.    In  accounting  the  factor  is  not  entitled  to  deduct  from  the 
funds  in  his  hands  debts  of  the  constituent  paid  without  his  authority, 
his  recourse  in  such  circumstances  being  by  action,  and  not  by  com- 
pensation ;  Marquis  of  Douglass  v.  SommerviU,  24th  July  1 678.  M.  2626. 

By  acceptance  of  the  office  the  factor  is  bound  to  discharge  its 
duties.    When  it  is  without  recompense,  he  is  liable  for  his  intromis- 
sions only,  and  not  for  exact  diligence.     But,  if  there  is  a  factor- fee, 
he  is  liable  for  loss  arising  through  mismanagement ;  Ooldie  v.  Mac-  M.  3527. 
donaid,  4th  January  1757.    Here  the  factory  was  special,  to  take  out 
confirmation  of  a  moveable  estate  to  which  the  granter  was  entitled. 
The  duty  having  been  neglected,  the  succession  was  found,  in  the  then 
existing  state  of  the  law,  not  to  be  carried  by  his  will,  and  the  factor 
was  in  consequence  subjected  for  loss  arising  to  his  widow.     See  also 
Cunningham  and  Simpson  v.  Buchanan,  6th  July  1809.    But,  although  Hume,  349. 
there  is  remuneration,  the  factor  may  be  exempted  from  liability 
except  for  his  intromissions,  and  in  such  circumstances  liability  for 
loss  by  negligence — as  where  a  debt  becomes  irrecoverable  through 
delay — does  not  arise ;  Stewart,  <bc,  {Fraser*s  Trustees)  v.  Falconer,  9  S.  178. 
14th  December  1830.     When  the  factor  is  paid,  he  is  bound  to  do 
such  diligence  as  the  security  of  the  property  under  his  charge  re- 
quires— such  as  to  use  sequestration  in  due  time  for  recovery  of 
rents.     If  in  any  case  he  has  doubts  as  to  the  course  to  be  adopted, 
he  should  submit  the  circumstances  and  his  views  to  his  constituent, 
and,  if  the  employer  then  leaves  the  matter  to  his  discretion,  he  will 
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Part  II.  not  be  liable  for  loss  ;  M^Caul  v.  Vareils,  8th  February  1 740.  What- 
Chapteb  \ail.  ^^^^  ^^®  factor  does  must  be  done  factoris  nomine,  otherwise  he  will 
M.  3524.  _  be  personally  liable — of  which  we  had  an  example  in  the  acceptance 
M.  40G5.       -.  of  bills  by  procuration  ;  and,  in  Ainslie  v.  Arbuthnot,  6th  June  1739, 

loss  arising  through  the  bankruptcy  of  an  acceptor  was  held  to  fall 
upon  the  factor,  because  he  had  taken  bills  in  his  own  name  without 
notice  to  his  constituent,  and  without  any  entry  in  his  books  to  show 
that  the  transaction  was  really  in  his  constituent's  business. 
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Part  II. 
Chaptbb  IX. 


CHAPTER  IX. 

TRANSMISSION  OF  MOVEABLES  FROM  THE  DEAD  TO  THE  LIVING — 
TESTAMENT — CONFIRMATION — LEQACY. 

Having  now  examined  the  deeds  by  which  obligations  affecting 
moveable  rights  may  be  contracted — those  also  which  are  used  in  the 
transmission  of  these  rights — and  the  writings  by  which  moveable 
rights  are  enforced  or  extinguished — it  remains  that  we  attend  to  the 
instruments  by  which  moveable  property  may  be  transmitted,  not 
from  the  living  to  the  living,  as  in  those  already  reviewed,  but  from 
the  dead  to  the  living. 


I.  The  Testament. — In  the  history  of  rights  it  is  plausibly  con-  qhioin  op 
jectured,  that  succession  or  inheritance  was  antecedent  to  the  power  power  to  dk- 
of  devising,  the  right  of  the  deceased  being  held  to  be  extinguished  by 
his  death,  and  his  family  receiving  the  succession  by  the  simple  title 
of  next  occupancy.  But  the  right  of  inheritance  was  found,  while 
it  remained  indefeasible,  besides  producing  the  evils  of  fraud  to  credi- 
tors, unsuitable  to  the  family  circumstances,  there  being  no  power  of 
distribution.  Hence  arose  the  right  of  disposal  by  expressed  inten- 
tion of  the  mode  in  which  one  wishes  his  property  to  be  bestowed 
after  his  death.  This  right  is  exercised  by  testament,  which  Black- 
stone  defines  as  "witnessed  instructions,''  thus  deriving  the  term 
from  the  form  of  the  deed.  The  etymology  of  Jacob,  ''testatio 
"  mentis"  i.e,,  evidence  of  the  deceased's  mind  or  will,  connects  it 
more  properly  with  the  substance  of  the  thing.  The  English  term 
"  will"  flows  from  the  nature  of  the  deed  as  containing  the  party's 
pleasure  in  the  disposal  of  his  effects.  A  conveyance  which  becomes 
immediately  binding  upon  the  grantors  is  not  a  will,  although  it  may 
dispose  of  the  moveable  property  which  shall  belong  to  him  at  his 
death.  A  mutual  conveyance  by  several  parties,  conveying  de  pre- 
senti  all  their  property  now  belonging,  and  which  shall  belong  to 
them  at  death  in  favour  of  themselves  and  the  survivors  and  survivor, 
with  power  of  sale  and  obligation  of  warrandice,  was  held  not  to  bo 
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a  will,  but  an  in^evocable  deed  for  onerous  causes  ;  and  no  inventory, 
or  legacy  duty  was  demandable  on  the  death  of  one  of  the  parties  ; 
Browns  v.  The  Advocate-Oeneral,  28th  June  1852. 

By  our  law  and  practice  any  probative  writing  expressive  of  a 
party's  intention  with  respect  to  the  disposal  of  his  moveable  estate 
at  his  death  is  sufficient,  if  clear  in  its  temis,  to  secure  the  fulfilment 
of  that  intention.  But  the  testament  is  the  instrument  regularly 
appropriated  to  this  purpose.  The  codicil  is  a  short  paper  of  a  testa- 
mentary nature,  and  applies  to  supplementary  additions  to  testaments 
expressive  of  new  provisions,  or  suppressions,  or  alterations,  in  the 
testator's  will  as  already  made.  Moveable  property  is  also  in  practice 
commonly  settled  either  by  itself,  or  in  conjunction  with  heritage  by 
the  form  of  a  disposition.  The  variety  of  available  forms  is  charac- 
teristic of  the  principle,  that  any  clear  expression  of  intention  legally 
authenticated  will  sufficid.  But  the  testament  is  the  proper  legal  in- 
strument for  settling  the  granter's  moveable  property  at  his  death. 

The  law  has  extended  the  power  of  making  a  will  to  some  persons 
who  are  disqualified  to  execute  other  deeds.  A  pupil  cannot,  but  a 
minor  may  without  his  curator's  consent,  and  a  wife  without  her  hus- 
band's consent,  make  a  will.  So  also  persons  interdicted  without 
consent  of  their  interdictors,  and  generally  every  person  above  the 
age  of  pupilarity,  capable  of  expressing  a  rational  intention  as  to 
the  disposal  of  his  property,  can  test.  But,  while  the  law  thus  gives 
full  effect  to  the  party's  intention,  it  requires  that  the  instrument 
shall  truly  express  that  intention ;  and  the  Conveyancer  must  keep 
in  view,  that  the  settlement  he  prepares  must  be  of  a  nature  intel- 
ligible to  the  testator  who  executes  it,  because,  although  a  party  may 
have  sufficient  mind  to  dispose  of  his  property,  he  may  not  have  suf- 
ficient perspicacity  to  comprehend  the  effect  of  involved  technical 
clauses.  See  the  case,  formerly  cited,  of  Watson  v.  Noble's  Trustees^ 
18th  November  1825,  affirmed  29th  June  1827.  In  circumstances 
of  suspicion,  the  Court  requires  evidence  that  the  settlement  was 
clearly  understood  by  the  maker  of  it.  Thus,  where  the  will  was 
that  of  a  person  old  and  paralytic,  there  being  no  evidence  that  he 
clearly  understood  it,  and  no  evidence,  therefore,  that  it  truly  ex- 
pressed his  will,  it  was  reduced  ;  Gillespies  v.  Oillespie,  11th  February 
1817  ;  and  in  Paterson  v.  Smyth,  2d  Febniary  1809,  a  will  written 
by  an  agent  in  favour  of  himself  was  reduced,  no  instructions  being 
proved,  and  no  evidence  adduced  that  the  deed  or  the  scroll  of  it  was 
read  to  the  testator. 

A  husband  cannot  by  his  testament  prejudice  the  jus  relictce,  or  a 
father  the  legitim,  nor  can  he,  after  being  seized  with  his  last  illness, 
bestow  the  society  goods  in  such  a  way  as  to  diminish  the  shares  of 
his  widow  and  children.  In  Jervey  v.  Watts,  7th  January  1762, 
legitim  was  found  due  to  a  posthumous  child,  and  claimable  by  such 
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child's  executors,  notwithstanding  a  general  disposition  in  favour  of     Paet  n. 
the  widow.    A  testament  in  favour  of  strangers  is  ineffectual,  if  the  cnAraw  IX. 
maker  of  it  have  children  after  it  is  made,  by  the  rule  si  sine  liberis,  rc^e  „•  ^^ 
unless  the  testament  be  preserved  after  the  existence  of  the  children,  ^*«*^- 
in  which  case  it  will  be  effectual  excepting  as  to  legitim,  Yvle  v.  M.  6400. 
Yule,  20th  December  1 758.     Here  a  party  took  bonds  payable  to  See  infra,  p. 
himself,  and  failing  him  to  his  brother.     Having  afterwards  married  ^^* 
and  had  children,  he  died  two  years  after  the  birth  of  the  first  with- 
out changing  the  destination  in  the  bonds.     Tlie  brother  was  pre- 
ferred to  the  children.     As  a  general  disability  we  may  notice  the 
Thelusson  Act,  39  &  40  Geo.  III.  cap.  98,  which  annuls  every  direction  TheloMon  Act^ 
by  will  or  other  deed  to  accumulate  annual  proceeds  of  property  for  a  infcfss^* 
longer  time  than  until  twenty-one  years  after  the  testator's  death,  or 
during  the  minority  or  respective  minorities  of  a  person  or  persons 
living  at  the  testator's  death.    There  is  an  exception  of  heritable  pro- 
perty in  Scotland  from  the  operation  of  this  Act,  but  the  exception  is 
repealed  by  the  41st  section  of  the  Entail  Amendment  Act,  11  &  12 
Vict.  cap.  86,  so  that  the  accumulation  of  the  produce  and  profits  of 
heritable  and  moveable  property  are  now  subject  to  the  same  restraint 

A  testament  must  be  probative.     In  execution  by  parties  unable  TnTAxsirr 
to  write,  we  have  seen  that  a  privilege  is  extended  to  this  class  of  ^^^  ■■  ^^^ 
deeds,  so  far  as  to  sustain  subscription  by  one  notary  and  two  witnesses. 
But,  when  the  will  is  signed  by  the  party  himself  it  must  be  executed 
and  completed  with  the  same  solemnities  as  other  deeds  ;  Crichton,  M.  15,952. 
12th  January  1802.     Here  a  testamentary  deed,  not  holograph,  and 
not  containing  the  name  of  the  writer  or  designation  of  the  witnesses, 
was  held  improbative  and  insufficient  to  convoy  moveables.   In  Dundaa  Hume,  917. 
V.  Lewis,  13th  May  1807,  a  trust-deed  directed  payment  of  such 
legacies  as  the  testatrix  might  leave  by  "  a  writing  under  her  hand." 
This  was  held  to  require  a  probative  writing,  and  an  improbative 
codicil  was  disallowed.     The  Court  afterwards  applied  the  same  prin- 
ciple in  Buchan  &  Inglis  v.  Harper,  27th  May  1828,  where  the  6  8.864. 
settlement  was  subject  to  bequests  "  in  a  letter  signed  by  me  of  this 
"  date,"  which  letter  was,  however,  improbative.     But  the  House  of  5  Wil.  &  Sh. 
Lords,  18th  October  1831,  held,  that  the  reference  to  the  letter  in    ^^* 
the  probative  deed  was  sufficient  to  support  it,  upon  evidence  being 
adduced  that  the  letter  founded  on  was  truly  the  letter  mentioned 
in  the  deed.     The  improbative  document  thus  stood  by  virtue  of  the 
reference  to  it  in  the  probative  deed,  but  without  that  support  it 
would  not  have  availed.     A  mutual  will  by  husband  and  wife  in  the 
handwriting  of  the  husband  is  effectual   as  regards  his  property, 
though  not  probative  quoad  the  wife  ;  M'Millan  v.  M'Millan,  28th  13  D.  188. 
November  1850.     There,  upon  the  fly-leaf  of  a  Bible,  a  husband  and 
wife  made  "  this  agreement,  that  the  longest  liver  is  to  have  all  that 
"  remains  after  payment  of  our  debts."    It  was  holograph  of  the  hus- 
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band,  and  was  held  good  as  a  settlement  of  bis  succession.  The 
doctrine  tbat  a  will  must  be  probative,  is  subject,  as  in  the  case  of 
other  deeds,  to  the  qualification,  that  those  interested  to  set  it  aside 
may  exclude  themselves  from  pleading  the  want  of  the  solemnities 
by  homologation  or  rei  interventus  ;  Pollock  v.  Pollock,  20th  November 
1849.  There,  a  will  was  contained  in  a  letter  from  a  father  to  his 
two  sons.  An  agreement  to  its  terms  was  subscribed  by  the  sons,  who 
took  possession.  The  survivor  of  them  was  subjected  in  implement 
to  a  sister  favoured  in  the  will 

In  order  to  receive  effect,  a  deed  or  writing  conveying  moveable 
property  mortis  causd  must  not  only  be  probative,  but  it  must  be  a 
completed  act,  and  not  merely  an  expressed  intention  to  make  a  will 
in  specified  terms.  The  writing  must  import,  that  the  grantor  does 
it,  not  that  he  intends  to  do  it.  This  important  doctrine  was  settled 
by  the  House  of  Lords  in  Munro  v.  Coutts,  7th  July  1813.  There, 
a  paper  signed  and  subscribed  by  a  party  as  his  codicil,  but  sent  to 
his  agent  to  make  out  a  formal  codicil,  was  sustained  by  the  Court  of 
Session  as  a  codicil,  but  the  decision  was  reversed.  Upon  the  same 
principle,  holograph  signed  instructions  to  prepare  a  settlement  were 
decided  not  to  have  the  effect  of  a  testament,  in  Staintona  v.  Stain- 
ton's  Trustees,  17th  January  1828;  and,  where  a  testator  had  ap- 
proved of  drafts  of  new  settlements,  but  died  without  executing 
them,  the  Court  would  not  allow  the  drafts  to  be  looked  at  in  order 
to  control  the  executed  deed,  which  came  into  effect ;  Duguid  v. 
Dundas,  8th  February  1839.  On  the  other  hand,  after  the  deed  has 
been  made,  it  alone  is  the  evidence  of  the  party's  intention,  and  the 
instructions  cannot  be  admitted  to  control  that  final  expression  of  his 
will ;  Blair  v.  Blair,  16th  November  1849. 

A  testament  may  be  made  in  the  last  moments  of  life,  provided 
the  testator  be  then  of  sound  mind,  and  have  a  clear  intelligence  of 
what  he  is  doing.  But,  at  whatever  period  of  life  it  may  be  made, 
it  takes  effect  only  at  the  testator's  death  ;  and,  as  it  is  held  to  ex- 
press his  mind  as  at  his  death,  so  he  may  revoke  it  at  any  time  before 
that  event ;  and  so  strong  is  this  principle,  that  the  right  of  revoca- 
tion continues,  even  though  it  may  have  been  renounced  ;  DougaU's 
Trustees  v.  DougaU,  25  th  February  1789.  The  will  here  discharged 
a  debt  with  absolute  warrandice  of  the  discharge,  which  implied  a 
renunciation  of  the  power  of  revocation  ;  but  the  discharge  was  held 
to  be  effectually  revoked  by  a  subsequent  writing.  Nor  does  delivery 
bar  the  power  to  revoke  ;  Miller  v.  Dickson,  11th  July  1826.  Here 
it  was  found  competent  to  revoke  a  settlement  granted  in  considera- 
tion of  many  favours  under  reservation  of  the  grantor's  liferent, 
although  it  had  been  delivered  to  the  grantee.  In  Trotter  \,  TroUei\ 
Ist  December  1842,  a  legacy  bequeathed  by  a  letter  delivered  was 
effectually  revoked  in  a  subsequent  testament.     But,  as  expressed 
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intention  does  not  make  a  will,  so  neither  will  it  revoke  one,  and  the     Part  II. 
clearest  evidence  of  intention  to  revoke  will  not  affect  the  deed,  if  chapto  IX. 
revocation  do  not  actually  take  place.     In  Walket-a  v.  Steele,  16th  4  s.  323. 
December  1825,  the  party  had  asked  his  agent  for  the  settlement,  in  Power  of  rr- 
order  to  cancel  it.     Through  unintentional  delay  on  the  agent's  part  location  ov 
it  was  not  given  back,  and  remained  uncancelled  at  the  party's  death ;  eani*. 
but  these  circumstances  were  held  to  form  no  ground  of  reduction. 
On  the  other  hand,  when  there  is  a  clear  revocation  it  will  receive 
effect,  though  the  party's  settlements  may  thereby  become  incom- 
plete, so  that  he  shall  die  partly  testate  and  partly  intestate,  and, 
although  the  revocation  may  be  contained  in  a  deed  not  strictly  testa^  5  D.  1346. 
mentary ;  Lawrie'a  Trustees  v.  Lawries,  1 2th  July  1843.    An  exception 
to  the  power  of  revocation  has  been  recognised  in  the  case  of  a  mutual 
will,  which  Lord  Fullebton  observes,  in  the  case  of  M'Millan,  supra, 
has  this  consequence,  that  it  is  not  merelya  declaration  of  intention,  but  13  D.  188. 
an  obligation  not  to  revoke ;  "  it  is  a  sort  of  contract."   From  the  power 
of  revocation  and  the  peculiar  character  of  the  will  as  the  sententia 
voltmtatis  of  the  testator  at  the  very  point  of  death,  it  results,  that, 
when  there  are  several  testaments  by  the  same  party,  it  is  the  last 
only  that  receives  effect,  and  hence  it  is  called  the  last  or  laMer  mil 
When  the  last  will  is  revoked,  the  revocation  revives  a  previous  one, 
if  still  existing  ;  Doves  v.  Smith,  31st  May  1827.     Here  a  disposition  5  S.  734. 
of  farm  stock  was  revoked,  the  disponer  declaring  it  to  be  his  wish, 
that  the  stock  should  form  part  of  his  executry,  and  be  regulated  by 
the  general  law  of  moveables  in  its  appropriation.     The  property  was 
in  consequence  held  subject  to  distribution,  not  as  if  ab  intestato,  but 
under  the  provisions  of  a  will  previously  executed  in  America. 

But,  while  it  is  the  last  will  which  prevails,  that  does  not  render  it  Will  oox- 
necessary  that  the  whole  of  the  testator's  will  be  contained  in  one  Ieymal  deeds. 
deed.     Previous  deeds  and  writings  will  also  receive  effect,  wherever 
it  is  shewn,  that  the  whole  intention  of  the  party  in  the  disposal  of 
his  property  will  not  receive  effect,  unless  these  writings,  as  well  as 
that  of  the  latest  date,  are  allowed  to  operate  ;  Grant  v.  Stoddart,  11  D.  8G0. 
27th  February  1849,  affirmed  28th  June  1852.     Looking  to  the  lia-  \^p-  ^^P* 
bility  to  mistake  and  misapprehension,  which  may  arise  where  a 
party's  will  is  contained  in  various  deeds,  it  is  proper,  and  has  been 
noticed  in  the  highest  Court  as  a  professional  rule,  always  to  inquire 
when  called  upon  to  prepare  a  settlement,  whether  there  is  already 
any  in  existence,  and,  if  there  is,  whether  it  is  to  be  kept  in  force.    As 
a  general  rule,  when  there  are  various  writings  and  no  revocation, 
effect  will  be  given  to  the  whole,  provided  the  testament  can  be  so 
executed ;  Orant,  supra,     (House  of  Lords.) 

The  testament  is  one  of  those  deeds  which  effects  its  object  by  a  Peculiar  form 
conventional  form,  and  not  by  words  of  conveyance.     Its  peculiar  ^^  ^^^'^  ^'"^ 
characteristic  is  the  nomination  of  an  executor — that  is,  a  person  to 
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execute  the  will  of  the  deceased  by  collecting  his  moveable  property, 
and  administering  it  for  the  benefit  of  all  parties  interested.  It  is 
the  nomination  of  an  executor,  which  constitutes  a  complete  testament ; 
and  it  is  effectual  as  a  conveyance  of  the  moveable  property  to  the 
party  named  executor,  whether  the  property  shall  be  distributed — that 
is,  given  beneficially,  to  legatees,  or  not.  The  estate  may  be  disposed 
of  without  naming  an  executor,  and,  although  a  deed  to  that  effect 
will  want  the  peculiar  character  of  the  testament,  it  will  be  practically 
effectual,  the  omission  to  nominate  an  executor  being  supplied  by  the 
Judge  in  the  proper  Court.  When  the  executor  is  appointed  without 
directions  how  to  dispose  of  the  property,  the  testament  is  complete, 
and  the  executor  in  that  case  is  in  law  hcerea  fiduciarixis,  a  trustee 
for  all  concerned,  the  testament  carrying  to  him  the  right  of  the  de- 
ceased's whole  moveables,  wherever  they  may  be,  it  being  fixed  law, 
that  the  personal  succession  is  regulated  by  the  lex  domicilii.  See 
the  case,  already  cited,  of  Hog  v.  Hog,  7th  June  1791 ;  and  reference 
may  also  be  made  to  Hyslop  v.  Maxwells  Trustees,  11th  February 
1834,  where  a  conveyance  of  the  whole  means  and  estate,  heritable 
and  moveable,  which  should  belong  to  the  testatrix  at  her  death,  was 
held  to  constitute  a  good  testament  of  all  she  possessed  at  its  date, 
and  should  afterwards  acquire ;  and  the  same  settlement  was  held 
also  to  be  a  valid  exercise  of  a  power,  arising  to  her  after  the  date  of 
the  deed,  to  dispose  of  a  sum  of  <£^2000  at  her  death. 

It  is  only  moveables,  however,  that  the  testament  does  convey.  It 
cannot  be  used  to  transfer  or  burden  heritage ;  Govan  v.  Setons,  8tli 
January  1812 ;  or  even  to  transfer  debts  originally  moveable,  but 
secured  by  adjudication,  or  other  heritable  security ;  Crawjurd  or 
StevKtrt  V.  Earl  of  Dundonald,  22d  May  1838.  Here  a  testament 
specifying  sums  of  money,  goods,  gear,  and  effects,  was  found  insuffi- 
cient to  convey  bills  secured  by  adjudication. 

A  stranger  executor,  who  is  not  named  a  legatee,  or  otherwise 
vested  with  the  beneficial  interest  in  the  property,  is,  as  we  have  seen, 
hasres  fiduciarius ;  and  formerly  it  was  the  practice  of  executors  in  that 
position  to  appropriate  the  whole  estate  to  themselves,  until,  by  tlie 
Act  1617,  c.  14,  they  were  required  to  account  to  the  wife  and  chil- 
dren of  the  deceased,  or  to  his  next  of  kin  according  to  law,  retaining 
one  third  part  of  the  estate  for  their  own  trouble.  This  Act  is  not  in 
desuetude,  and  was  acted  upon,  to  the  effect  of  allowing  a  third  to  the 
executor,  in  the  case  of  Nasmyik  v.  Hare,  l7th  February  1819  ;  and 
again  in  Grant  v.  Murrays,  28th  November  1849,  affirmed  28th  June 
1852.  The  Court  of  Session  report  has  a  foot-note  containing  a  de* 
tailed  report  of  the  case  of  Nasmyik.* 

*  By  18  Vict.  c.  23,  §  8,  so  much  of  the  Act  1617,  c.  14,  "as  allows  executors  nominate 
"  to  retain  to  their  own  use  a  third  of  the  dead's  part  in  accounting  for  the  moveable  estat* 
'*  of  the  deceased,  is  hereby  repealed,  and  executors  nominate  shall,  as  such,  have  no  right  to 
"  any  part  of  said  estate.*' 


THE  TESTAMENT.  465 

When  the  person  named  is  appointed  not  only  executor,  but  uni-      ^^^  I^- 
versal  legatee  or  legatary^^he  then  holds  the  estate,  not  in  trust,  but  Ghaftbb  IX. 
for  his  own  benefit,  these  words  importing  an  absolute  bequest  of  the  Ezecutob, 
deceased's  whole  moveable  property  to  the  executor.    When  it  13  J^^^*  u"»v«»- 

SAL  UtOATABT* 

not  intended  that  the  executor  shall  have  a  beneficial  interest,  care 
must  be  taken  to  avoid  expressions  which  may,  notwithstanding, 
confer  such  an  interest  In  Beizly  v.  Napier,  Ist  February  1739,  M.  6591. 
after  naming  the  executor  the  testator  added,  "  I  hereby  debar 
and  seclude  all  "  others  from  any  right  or  interest  in  my  said 
"  executry/'  These  words  were  held  equivalent  to  an  appointment 
as  universal  legatary,  and,  therefore,  to  give  the  whole  estate  to  the 
executor. 

It  is  a  frequent  and  convenient  form  of  the  testament  to  constitute 
the  executor  universal  legatary,  and  burden  him  with  the  payment 
of  debts,  and  of  such  legacies  as  may  be  specified.  He  is  thus  vir- 
tually named  residuary  legatee. 

The  testament  is  effectual,  although  the  executor  may  not  accept.  Testaxbht 
This  rule  has  been  frequently  applied  to  trustees,  in  whose  case  the  TOoooH^m- 
principle  is  the  same  ;   Foi'bes  v.  Earl  of  OaUoways  Trustees,  2d  cotob  do  hot 
February  1808,  aflSrmed  on  appeal.     Here  the  trust  was  found  to  f^^'"^*  ^^ 
subsist,  although  one  of  the  trustees  named  sine  qud  non  did  not  ac-  «  dumetpro 
cept;  and,  in  Towart,  14th  May  1823,  tlie  only  trustee  being  insol- "  ♦^i"  ^PP*- 
vent,  and  refusing  to  denude,  the  Court  granted  an  application  to  ^  g  *  ^ 
have  him  interdicted  from  intromitting,  and  appointed  a  judicial  fac- 
tor to  execute  the  trust. 

Testamentary  deeds  receive  a  more  liberal  interpretation   than  Testamehts 
others,  the  rule  beins:  that  they  shall  receive  that  construction  which  I'Xbebally  ooh- 

STRUED  ACOOR- 

carries  the  presumed  intention  of  the  testator  into  effect.     Impossible  ding  to  pes- 
conditions,  therefore,  and  unintelligible  expressions  are  held  pro  non  somedimteb- 
scriptis,  and  ambiguities  are  interpreted  according  to  the  presumed 
will  of  the  testator,  if  that  is  practicable  by  any  construction.     Where  CoKSTRncrioE 
different  deeds  or  codicils  contain  legacies  to  the  same  person,  in  ®*'  double 
such  terms  as  leave  it  uncertain  whether  the  last  are  in  addition 
to,  or  inclusive  of,  the  first,  both  are  in  duhio  held  to  be  due ; 
Clark  or  Hay,  v.  Hay*s  Trustees,  16th  May  1823.     There  was  here  2  s.  313. 
an  obligation  to  make  certain   provisions  for  a  son's  children   in 
the  son's  marriage  contract,  and  afterwards  a  legacy  of  £4iOOO  in 
the  obligant's  will.      Both  the  provision  and  legacy  were  held  to 
be  due  ;   and  the  same  decision  was  pronounced  in  Sutherland  v.  4  S.  220. 
Sutherland's  Executors,  22d  November  1825,  where  there  were  two 
legacies  in  the  same  will,  in  such  terms  as  to  leave  it  doubtful  whe- 
ther the  second  was  additional  to  the  first,  or  included  in  it.     The 
case  of  Stratons  Trustees  v.  Cunningham,  10th  March  1840,  is  to  the  2  D.  820. 
same  effect ;  and  the  principles  of  this  doctrine  were  very  carefully 
examined  in  Horsbrugh  v.  Horsbrugh,  12th  January  1847,  where  four-  9  D.  329. 
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Pabt  II.  teen  cases  of  ambiguity  in  bequests  were  settled  by  the  Court  in  ac- 

Chapter  IX.  cordance  with  the  presumed  intention  of  tffe  testator. 
Patments  Questions  sometimes  arise,  whether  payments  made  during  the  tes- 

DUHiNG  TESTA-  tator's  Hfc  are  to  be  held  as  in  part  of  a  legacy  made  to  the  same 

tor's  LlffK— ~  c?        w 

party ;  and  these  are  resolved  by  the  result  of  the  inquiry,  whether 
such  payments  were  of  the  nature  of  donations,  or  whether,  after  being 
made,  they  remained  upon  the  footing  of  a  debt.  See  the  case  of 
MoUison  V.  Buchanan,  22d  February  1822,  affirmed  on  appeal,  where, 
as  there  was  an  obligation  to  pay  interest,  the  advance  was  held  to 
have  been  in  anticipation  and  in  part  of  the  legacy. 

In  the  Juridical  Styles  there  is  given  the  form  of  the  testament, 
which  is  sufficiently  explained  by  the  remarks  already  submitted. 


HOW  INTKR- 
PKETSn. 


1  S.  346. 


vol.  ii.  p.  432, 


ConfimuUion, — Although  the  testament  confers  upon  the  executor 
a  complete  available  right,  it  does  not  of  itself  necessarily  invest 
him  with  the  jus  exigendi.  In  order  to  give  him  a  complete  active 
title,  inferring  an  obligation  upon  the  deceased's  debtors  to  pay  to 
him,  there  must,  in  addition  to  the  general  conveyance  created  by 
the  testament,  be  a  special  right,  vesting  the  particular  articles  of 
which  recovery  is  sought.  The  general  mode  of  completing  this 
special  title  is  confirmation,  which  is  a  Judicial  sentence  of  the  Com< 
missary,  authorizing  the  executor,  after  making  inventory  of  the  de- 
ceased's estate,  to  sue,  recover,  and  administer  the  effects.  When  an 
executor  has  been  named  by  the  deceased,  he  is  called  the  executor 
nominate,  and  the  judicial  completion  of  his  title  is  called  the  con- 
firmation of  a  testament  testamentary.  When  the  deceased  has  not 
made  a  nomination,  the  executor  is  appointed  by  the  judge,  whose 
sentence  in  that  case  is  called  the  confirmation  of  a  testament  dative, 
CoKPiHMATioH,  Tlic  proccss  of  confirmation  is  proper  to  the  Ecclesiastical  Court, 
WHERE  KXPEDB.  nn^  tho  bishops  or  their  commissaries  had  formerly  an  interest,  to 
the  extent  of  one  twentieth  part,  called  quot  of  testaments,  in  all 
moveable  estates.  These  fees  were  prohibited  by  statute  in  1641  and 
1661,  and  all  compositions  in  respect  of  the  confirmation  of  testaments 
were  abolished  by  the  recent  statute  of  4  Geo.  IV.  cap.  97,  which  now 
regulates  the  proceedings  in  the  Commissary  Courts.  The  testament 
must  be  confirmed  in  the  commissariot  where  the  deceased  had  his 
domicile  at  his  death.  By  the  6th  section  of  the  statute  just  referred 
to,  tlie  previous  commissariots  were  abolished,  and  every  sheriffdom 
and  stewartry  now  constitutes  a  commissariot,  except  that  the  Counties 
of  Edinburgh,  Haddington,  and  Linlithgow,  remain  the  commissariot 
of  Edinburgh.  The  Sheriffs  are  now  the  Commissaries,  and  their  sub- 
stitutes Commissaries-depute.  It  is  from  them,  accordingly,  that 
confirmation  must  be  obtained ;  and,  although  the  deceased  may 
happen  to  die  in  a  different  sheriffdom  from  that  of  his  ordinaiy  resi- 
dence, his  domicile  is  not  thereby  altered  in  this  respect,  and  tho 
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process  must  still  proceed  before  the  Sheriff  (as  Commissary)  of  the      TAirr  ll. 
county  of  his  residence.     When  one  dies  abroad,  his  testament  must  chaptbb  IX. 
be  confirmed  in  Edinbui^h,  as  the  commune  forumy  unless  he  went 
intending  to  return,  in  which  case  the  proper  Court  will  be  the  com- 
missariot  where  he  last  lived. 

Executors  are  confirmed  according  to  a  certain  order  of  preference.  Ordebof  ruK- 
The  person  named  by  the  deceased  is  preferred  before  all  others :  ^«»k»c«  to 

OFFICE  OF  EX* 

Qrahame  v.  Bannermany  28th  February  1822 ;  then  the  universal  bcutor. 
legatary  is  preferred,  although  not  named  executor ;  Earl  of  Craufurd  i  S.  86?. 
V.  Ure  or  Olasfurd,  10th  January  1 755  ;  after  him,  the  next  of  kin ;  *  M.  3818. 
then,  the  widow ;  next,  creditors ;  and  last  of  all,  special  legatees. 

Executors  not  nominate  are  called  executors  dative,  because  given  Executobs 
by  the  Judge  who  appoints  them.     An  executor  nominate  requires  no  ^^t*^*^' 
decree  of  appointment,  but  only  sentence  of  confirmation.     The  title 
of  the  executor  dative  comprises  both  the  decree  dative,  and  the 
sentence  of  confirmation.    The  form  of  procedure  is  by  application  of 
any  one  interested,  upon  which  the  commissary  issues  an  edict,  whereby  Pkocbdurb  ik 
intimation  is  made  to  all  concerned  to  appear  in  Court  nine  days  ^»^^'**'^'"^'»»- 
after  publication  to  see  executors  decerned.     The  form  will  be  found 
in  Bell's  system  of  the  forms  of  deeds.     The  edict  is  published  at  y.  p.  603. 
the  church-door  of  the  parish  of  the  deceased's  domicile,  and,  if  he 
died  abroad  animo  remanendi,  it  must  be  executed  at  the  Market  Cross 
of  Edinburgh  upon  Saturday,  the  old  market  day,  and  on  Sunday  at 
the  parish  church-door  of  St.  Griles.     After  the  indiicuB  have  elapsed, 
the  edict  is  called  in  Court,  and  the  office  of  executor  conferred  bj 
decree-dative,  which,  if  there  be  competition,  is  granted  in  favour  of 
parties  in  the  order  which  we  have  described.     AH  executors  not  Secdkity, 
named  by  the  testator  must  find  security  in  the  books  of  the  com-  ^ROM^'^Eci^*''' 
missary,  that  the  funds  of  the  deceased  shall  be  made  furthcoming  to  tors. 
all  parties  having  interest,  as  law  will.     Sentence  of  confirmation  is 
always  preceded  by  an  inventory  of  the  deceased's  moveable  estate,  Invehtory. 
given  up  by  the  executor  upon  oath,  and,  after  security  is  found,  con- 
firmation is  gmnted.     The  executor's  title  consists  of  an  act  of  Court, 
called  the  testament  dative.     It  embodies  the  inventory,  and  there  is 
subjoined  the  commissary's  sentence,  by  which  he  constitutes  and 
confirms  the  party  executor  dative,  qua  next  in  kin,  or  qud  relict, 
or  qud  creditor,  as  the  case  may  be,  to  the  defunct,  with  power  to  in- 
tromit and  uplift,  grant  discharges,  and  pursue,  under  provision  that 
the  executor  shall  make  just  count  and  reckoning,  when  legally  re- 
quired, and  make  the  property  furthcoming  to  those  interested.     The 
part  of  the  procedure  antecedent  to  the  confirmation  is,  of  course, 

*  By  the  Ist  section  of  18  Vict.  c.  23,  which  provides,  that  the  issue  of  a  predeceasing 
next  of  kin  shall  come  in  place  of  their  parent  in  the  succession  of  an  intestate,  it  is  further  en- 
acted, that  the  surviving  next  of  kin  claiming  the  office  of  executor  shall  have  exclusive  right 
thereto,  in  preference  to  the  issue  of  any  predeceasing  next  of  kin,  who,  however,  shall  be 
eotiiled  to  confirmation  if  no  next  of  kin  compete  for  the  office. 
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PabtII.      unnecessary  in  the  case  of  an  executor  nominate,  who  is  confirmed,  as 
Chapter  IX.  *  matter  of  course,  upon  producing  the  deed  containing  his  appoint- 
ment, and  an  inventory  of  the  estate.     The  title  of  the  executor 
nominate  is  called  a  testament  testamentary. 
CoRFiKMATioN        Coufirmation,  in  the  absence  of  a  special  conveyance,  is  the  ex- 
™^IL*Z!^-»-  ecutor's  title,  and  the  test  of  his  right  to  recover  the  deceased's 

THE  EXECUTOR  8  '  <^ 

moveable  estate.  So,  where  a  debt  of  cf^lOOO  was  paid  to  an  exe- 
cutrix who  had  only  confirmed  .f  20  of  that  debt,  and  she  was 
subsequently  found  to  have  had  no  title  to  the  office  of  executrix,  the 
debtor  was  subjected  in  second  payment  to  the  party  truly  entitled 
of  i?980,  being  so  much  of  the  debt  as  had  not  been  included  in  the 
title  originally  produced  to  him ;  Buchanan  v.  Royal  Bank  ofScoUand, 
30th  November  1842.  A  debt  paid  to  the  defunct  before  his  death 
cannot  be  confirmed,  but  his  executor  can  competently  grant  such  an 
assignation  as  the  deceased  was  bound  to  grant,  and  such  a  convey- 
ance effectually  transmits  the  executor's  licence  to  sue  ;  Magistrates 
of  Wick  V.  Forbes,  11th  December  1849.  The  same  case  shews,  that 
executors  confirmed  in  Scotland,  can  competently  be  sued  in  Scotland, 
though  some  of  their  number  are  in  England,  without  the  necessity 
of  founding  jurisdiction,  the  executors  being  indissolubly  united,  and 
bound  to  account  in  Scotland.  The  practice  is  to  give  up  in  the  in- 
ventory what  it  is  believed  can  be  recovered,  and,  when  more  is 
recovered,  to  give  up  an  additional  inventory,  and  pay  additional 
duty.  Therefore,  the  inadequacy  of  the  stamp  in  the  compensation 
to  the  full  amount  of  a  debt  is  no  objection  to  a  charge ;  Brown 
V.  Miller's  Executrix,  16th  December  1853. 

By  the  3d  section  of  the  Act  4  Geo.  IV.,  a  former  practice  of 
lodging  partial  inventories  is  corrected  by  a  provision  that,  in  every 
case  but  that  of  an  executor  creditor,  the  inventory  shall  contain  the 
whole  moveable  estate  of  the  deceased. 

The  office  of  executor  is  personal,  and  does  not  descend  to  the  ex- 
ecutor's heirs — so,  when  one  of  several  executors  dies,  the  entire  office 
accrues  to  the  survivors,  and  it  falls  entirely  upon  the  death  of  the 
last 

The  amount  of  the  inventory  is  the  measure  of  the  executor's  re- 
sponsibility, no  executor  being  liable  tUtra  vires  inventarii. 
CoKFiRMATioN       Thoro  aro  various  cases  in  which  confirmation  is  not  necessary : — 

1.  To  GIVE  '"  (^'^  W^^®^®  ^^®  right  exists  independently  of  the  deceased  as  the 
TiThn  TO  jus  re- jus  relictoe  and  legitim.     These  rights  are  complete  without  confir- 

licke  AND  w.«*:^.» 

LEoiTiii.  mation. 

2.  Where  ex-  (2.)  Where  the  executor  is  already  in  possession,  he  needs  no  con- 
EcuTOR  IN        firmation. 

POSSESSION.  €»^*vu.  /.  .    T  . 

3.  WnEHEsPE-  (^0  By  ^"®  Act  1690,  cap.  26,  special  assignations  and  disposi- 
ciAL  A88IGNA-  tlous  mado  by  the  deceased,  although  not  intimated  or  published 
CEASED.  during  his  life,  are  declared  to  be  good  and  valid  titles  to  possess, 


16  D.  225. 
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pursue,  and  defend,  although  the  money  contained  in  them  be  not      Pabt  II. 
confirmed.     This  Act  is  construed  to  include  special  legacies,  and  an  chapter  ix. 
example  of  its  application  will  be  found  in  the  case  of  Lyle  v.  Falconer,  5  p.  236. 
2d  December  1842,  where,  the  claim  under  a  depending  submission 
being  conveyed  by  a  will,  the  legatee  was  found  entitled  to  recover  it 
without  confirmation.     The  previous  case  of  Bell  is  noted  in  Lord  9  s.  266. 
Jeffbet's  interlocutor.     Under  the  authority  of  this  statute,  it  is 
common  to  make  special  assignations  in  testaments,  or  to  include  in 
an  inventory  the  whole  articles  of  which  the  moveable  estate  consists, 
and  refer  to  the  inventory  in  the  testament  as  sufficient,  and  intended 
to  supersede  confirmation. 

(4.)  Confirmation  is  also  unnecessary  when  the  party  who  is  debtor  4.  Whsre 
is  willing  to  pay  or  deliver  without  requiring  the  executor  to  be  con-  ^™^»  ^"^ 
firmed.     Thus  a  bond  of  corroboration  obtained  by  the  next  of  kin 
supersedes  the  necessity  of  confirmation  ;  Watson  v.  MarshaUy  19th  m.  7009. 
June  1 782. 

(5.)  Confirmation  is  now  also  unnecessary  to  vest  in  the  next  of  5.  Tovestinit 
kin  their  right  to  shares  of  the  deceased's  property.  Before  the  "^"^* 
statute  of  4  Geo.  IV.  cap.  97,  it  was  otherwise,  and,  if  one  of  the  next 
of  kin  died  before  obtaining  confirmation,  his  share  lapsed  to  the  ex- 
clusion of  his  own  next  of  kin.  But  this  was  altered  by  the  Act 
referred  to,  which  enacted,  that,  if  the  next  of  kin  die  before  confir- 
mation is  expede,  the  right  transmits  to  his  or  her  representatives,  to 
whom  confirmation  is  in  that  case  to  be  granted.* 

(6.)  An  executor  may  sue  for  a  doubtful  claim  without  incurring  6.  To  enablr 
the  expense  of  confirmation.     Mr.  Erskine  speaks  of  a  license  to  pur-  J^rY^ubt> 
sue.     That  is  not  now  known  in  practice,  and  it  is  usual  to  specify  ful  claim. 
the  claim  in  the  inventory,  with  an  explanatory  statement  that  it  is 
not  yet  ascertained,  and  that  it  will  be  added  in  an  eik  to  the  inven-  Inst  iii.  9,  39. 
tory,  if  made  good.     The  confirmation  issued  upon  such  an  inventory 
is  a  sufilcient  title  to  pursue,  or  a  special  act  of  the  Sherifl^,  as  com- 
missary, may  be  applied  for  as  directed  by  Mr.  Bell.     In  either  case,  Voi.  v.  p.  604. 
and  also  if  the  suit  is  raised  upon  the  decree-dative,  which  is  under- 
stood likewise  to  confer  a  title  to  pursue,  confirmation  in  all  these 
eases  must  be  expede  before  extracting  the  decree. 

The  executor  being  liable  for  the  deceased's  debts,  the  creditors  have  Confirmation 
recourse  against  him,  and,  when  no  executor  is  confirmed,  a  creditor  ^'  executor- 
may  obtain  confirmation  himself,  of  which,  by  the  4th  section  of  the 
statute  4  Geo.  IV.,  previous  notice  must  be  given  in  the  Edinburgh 
Gazette.     In  this  case  alone  the  confirmation  may  be  partial,  the 

*  This  statute  is  not  limited  to  the  succession  of  intestates  Gl3ring  after  its  date,  but  regu- 
lates intestate  sucoesnon  from  and  afler  the  passing  of  the  Act.  So,  where  the  next  of  kin  of 
a  person  who  had  died  intestate  before  the  passing  of  the  Act,  survived  the  passing  of  the 
Act,  her  rights  as  next  of  kin  were  held  to  transmit  to  her  representatives,  though  she  had  died 
without  expeding  confirmntion ;   Cunningham  v.  Farie,  I6th  .Tanuar}-  1856.  18  P.  312. 
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statute  allowing  it  to  be  limited  to  the  amount  of  the  debt  or  sum  con- 
finned  ;  but  such  partial  confirmation  carries  no  further  right  than 
to  the  sum  which  is  actually  confirmed  ;  Lee\,  Donald  or  Jones,  17th 
May  1816.  In  order  to  entitle  a  creditor  to  confirm,  his  debt  must 
be  constituted.  Where  it  is  not  constituted,  he  may  sue  an  executor 
confirmed  ;  and,  if  there  be  no  executor,  then,  by  the  Act  1695,  cap. 
41,  the  creditor  may  charge  the  deceased  debtor's  next  of  kin  to 
confirm  within  twenty  days,  which  charge  will  constitute  a  passive 
title  against  the  person  charged  as  if  he  were  a  vitious  intromitter — 
that  is,  it  will  impose  upon  him  an  unlimited  liability,  unless  he  re- 
nounce the  succession.  If  he  renounce,  the  creditor  may  then  pro- 
ceed to  constitute  his  debt  against  the  hcsreditas  jacens  of  the  deceased 
debtor,  and  after  obtaining  decree,  he  is  entitled  to  be  decerned  exe- 
cutor dative  qtid  creditor,  and  so  make  his  claim  effectual  against  the 
deceased's  moveable  estate. 


NuNcoPATivK       II,  Legacies. — A  legacy  is  a  donation  of  money  or  of  corporeal 

moveables,  to  be  paid  or  delivered  from  the  estate  of  the  legator  after 
his  death  to  the  party  favoured,  who  is  called  legatee  or  legatary.  It 
is  incompetent  to  appoint  an  executor  verbally  to  any  estate,  however 
small,  but  nuncupative  legacies — that  is,  legacies  made  orally,  and 
without  the  intervention  of  writing — are  valid  to  the  extent  of  ^100 
Scots  and  no  more,  for  the  reason  that  no  obligation  for  a  lai^er  sum 
than  oPlOO  Scots  is  provable  by  witnesses.  But,  if  the  executor  has 
right  to  the  residue,  and  have  promised  to  the  defunct  to  apply  the 
estate  in  payment  of  legacies  to  certain  persons,  proof  by  his  oath, 
that  the  deceased  relied  on  his  doing  so  is  sufiicient  to  give  right  to 

M.3837;  5  Br.  more  than  <flOO  Scots;  Hannah's  Legatars  v.  Outhrie,  17th  June 


Snjip.  203. 


M.  n50. 


Lf/iacy,  how 
c  )n9titutkd. 


]  738.  This  is  a  trust,  the  purpose  being  proved  by  the  trustee's 
oath.*  A  verbal  legacy  for  a  larger  amount  is  good  to  the  extent  of 
,£^  1 00  Scots,  if  the  legatee  choose  so  to  restrict  it ;  WaUdce  v.  MuxVy 
7th  July  1629. 

Legacies  may  be  contained  in  the  party's  testament,  or  in  one  or 
more  codicils  to  it ;  but  their  validity  does  not  depend  either  upon 
there  being  a  testament,  or  upon  its  validity  if  there  is  one.    This  we 


voce. 


u 


Ix>- 


pat^y,'*  No.  />. 


10  P.  813. 


•  The  oath  of  an  executor  cannot  control  the  destination  of  property  settled  by  written 
deed,  unless,  as  in  the  case  in  the  text,  the  executor  have  personally  right  to  the  succession. 
That  case  is  also  reported  by  Eixthies,  under  the  name  of  Phin  v.  Outhrie,  But,  when  the 
party  hau  no  connexion  with  the  estate,  otherwise  than  officially  as  trustee  or  executor 
under  a  will  which  destines  the  property  to  third  parties,  no  verbal  instructionB  to  him  can 
control  the  destination,  except  to  the  extent  of  £100  Scots.  Any  other  principle  would  ren- 
der nugatory  the  established  rule,  that  a  written  instrument  is  indispensable  to  a  testamen- 
tary conveyance  or  bequest ;  Forsyth^ 8  Tniiteeay,  McLean,  18th  January  1854. 
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have  already  seen  in  Kemps  v.  Ferguson^  2d  March  1802,  where  a      Pabt  II. 
testament  vitiated  in  the  nomination  of  the  executor  was  held  effec-  chaptbr  IX. 
tual  to  convey  a  legacy  bequeathed  by  it.     The  briefest  expression  of  M.  16,949. 
the  testator's  will  is  sufficient,  if  explicit,  to  constitute  a  legacy.    Short 
memoranda  upon  a  slip  of  paper,  directing  the  disposal  of  the  contents 
of  a  deposit  receipt  pinned  to  it,  were  sustained  as  sufficient  legacies 
in  Panton  v.  OiUieSy  22d  January  1824,  where  there  was  no  descrip-  2  S.  632. 
tion  of  the  document  further  than  "  this  biU."    The  case  of  Melvin  v.  8  S.  ai. 
iVicoZ,  20  th  May  1824,  is  to  the  same  effect.     If  the  testator  shall  Effbct  or 
state  the  ground  upon  which  he  gives  the  bequest,  the  legacy  will  not  ^q^^^^^^^ 
be  annulled,  although  the  ground  so  stated  may  be  erroneous  in  point 
of  fact,  an  adequate  cause,  or  any  cause,  not  being  essential  to  the 
validity  of  a  conveyance  mortis  causd.    Error  in  the  narrative,  there- 
fore, will  not  vitiate,  unless  it  be  proved,  that,  if  the  testator  had 
known  the  truth,  he  would  not  have  left  the  legacy ;  Grant  v.  Orant,  8  D.  1077. 
9  th  July  1846.     See  also  the  previous  case  of  Speirs  v.  Graham,  s  S.  268. 
referred  to  in  this  report,  18th  December  1829.     Nor  will  a  legacy  Eppectt  of 
be  rendered  invalid  by  an  error  in  the  name  of  the  legatee,  dummodo  ^^JSg^B 
constet  de  persona ;  Keiller  or  Wedderspoon  v.  Thxymson's  Trustees,  name. 
15th  December  1824.     Here  a  legacy  was  sustained,  although  both  ^  ^'  ^^^' 
the  Christian  and  the  married  name  of  the  legatee  were  blundered,  the 
Lords  being  satisfied  that  no  other  person  than  the  claimant  could 
be  intended.*    Here  it  is  necessary  to  bear  in  mind  the  doctrine 
already  noticed,  that  the  expression  of  intention  to  make  a  testament 
will  not  suffice.    Upon  the  same  principle,  the  expression  of  intention 
narroitivi  to  leave  a  bequest  will  not  constitute  one,  if  it  be  not  also 
done  in  terms  which  a  Court  of  Law  can  sustain  as  carrying  the  in- 
tention into  effect.    But,  where  taking  the  whole  deed  together,  effect 
could  be  given  to  the  intention,  such  effect  has  been  accorded,  although 
apparently  at  variance  with  the  operative  clauses  of  the  deed ;  Qrant  13  D.  805. 
v.  Grant,  1st  March  1851. 

With  regard  to  an  error  respecting  the  property  of  what  is  con-  Error  as  to 
veyed,  which  is  termed  hgaium  rei  cUiencB — when  a  testator  be-  op  tiuno  bk- 
queathes  what  belongs  to  another,  if  he  knew  that  it  was  not  his  own,  queatheu. 
the  bequest  is  valid,  to  the  effect  of  obliging  the  executor  to  make  it 
good ;  on  the  other  hand,  if  he  supposed  that  it  was  his  own,  the 
legacy  is  void,  because  it  is  presumed  he  would  not  have  burdened 
his  legal  representative,  had  he  known  the  truth. 

Upon  the  same  principle  of  erivinff  the  utmost  effect  to  the  testa-  I^^oacy  of 

HERITAOB 

tor's  intention,  a  legacy  of  heritage  will  receive  effect,  provided  the 
intention  of  the  testator  be  clear,  the  error  being  only  in  the  mode  of 

♦  A  legacy  to  a  dofioed  class,  e.  g.  "  to  all  my  creditors  of  whatever  sums  shall  be  neces- 
"  sary  for  making  full  payment  of  the  balances  remaining  due  to  them,  as  the  same  shall  be 
"  set  forth  in  a  list  which  1  intend  to  leave,"  does  not  fall  for  want  of  such  a  list ;  Sprot  v.  1 7  D.  840. 
Pm»^oooh^  12th  June  1855. 
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conveyance,  and  provided  also  that  it  is  claimed  as  against  a  party 
taking  benefit  by  deeds  of  the  testator.  This  is  under  the  doctrine  of 
approbate  and  reprobate,  the  import  of  which  is,  that  the  same  party 
is  not  permitted  on  the  one  hand  to  maintain  the  validity  of  a  deed 
by  taking  benefit  under  it,  and  at  the  same  time  to  repudiate  it  in 
another  particular,  so  as  to  disappoint  the  testator's  intention  clearly 
expressed;  Dundas  v.  Dundas,  14th  January  1829;  affirmed,  22d 
December  1830.  The  previous  authorities  are  referred  to  in  the 
report  of  this  case. 

The  legatum  Uberationis  is  a  legacy  of  what  the  legatee  may  be 
owing  to  the  testator  at  his  death,  and  it  efiectually  frees  the  legatee 
of  the  sums  which  shall  be  in  his  hands  at  that  time  properly  as 
debtor,  but  it  will  not  give  him  a  right  to  the  testator's  money,  which 
he  may  happen  to  have  merely  as  a  hand  in  passing  it,  or  in  tem- 
porary deposit ;  Graham  v.  Denniston,  22d  June  1 792. 

Legacies  are  divided  into  three  classes — universal,  general,  and 
special : — 

A  universal  legacy  includes  the  whole  moveable  property  of  the 
deceased,  excepting  heirship  moveables.  We  have  seen,  that  the 
party  receiving  such  a  bequest  is  called  universal  legatary,  and,  if 
his  right  is  burdened  with  legacies  to  others,  he  is  the  residuary 
legatee.  But,  in  order  that  a  legacy  may  be  truly  universal,  it  must 
be  unqualified,  and,  if  words  of  a  restricted  application  are  used,  or 
particulars  enumerated,  the  legacy  will  be  measured  by  the  extent  of 
the  terms  so  employed,  and  even,  if  general  words  be  added,  these 
will  be  interpreted  to  include  things  of  the  same  sort  as  have  already 
been  specified  by  restricted  or  particular  description.  Thus  a  legacy 
of  one's  whole  moveable  goods  and  gear  does  not  include  cash,  be- 
cause the  terms  "  goods  and  gear"  apply  by  technical  usage  only  to 
corpora  mobilia,  and  do  not  include  nomina  debitorum ;  Fraser  v. 
Smith,  9th  July  1 776.  Here  the  words  "  all  moveable  goods  and 
"  gear**  were  held  not  to  include  a  banker's  promissory  note.  The 
same  was  ruled  in  Earl  of  Fife  v.  Mackenzie,  14th  May  1795,  where 
the  expression  was  "  moveable  goods,  gear,  and  effects."  In  M'Nah  v. 
SpiUal,  30th  May  1797,  a  disposition  of  a  house,  with  the  whole 
plenishing  and  household  furniture  and  every  article  of  all  sorts  and 
descriptions  contained  in  it,  was  held  not  to  give  the  disponee  right 
to  money  or  documents  of  debt  found  in  the  house  ;  and,  in  Dunbar's 
Trustees  v.  Dunbar,  15th  January  1808,  a  bequest  in  these  terms, 
''  all  my  plate  and  horses  and  moveables  whatsoever,  and  all  pay  and 
"  arrears  of  pay,"  was  held  not  to  include  a  bond  for  borrowed  money. 
A  universal  legatee  is  of  course  liable,  not  only  for  the  legacies  with 
which  he  may  be  burdened,  but  for  the  testator's  whole  debts,  in  so 
far  as  they  do  not  exceed  the  value  of  the  moveable  property.  Where 
one  bequeathed  the  universitas  of  his  property,  heritable  and  moveable, 
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to  two  brothers  and  a  sister,  forfeiting  the  share  of  any  one  of  them  Pabt  II. 
who  should  challenge  his  will — one  of  the  brothers  (the  heir-at-law) 
reduced  the  settlement,  and  so  forfeited  his  third.  It  was  held,  that 
the  forfeited  share  accresced  to  the  two  remaining  disponees,  and  did 
not  fall  to  be  divided  among  the  next  of  kin  as  intestate  succession, 
because  such  accretion  was  necessary  to  give  eifcct  to  the  testator's 
intention  ;  Nishet's  Trustees  v.  Nisbet,  6th  December  1851.  uD.ue. 

A  general  legacy  is  that  which  bestows  a  sum  without  designating  General 
any  particular  fund  from  which  it  is  to  be  paid.  It  does  not,  there-  ^®^^**®- 
fore,  give  to  the  legatee  any  real  right.  He  cannot  take  direct  pos- 
session, as  a  universal  legatee  can,  of  the  whole  estate  when  there  is 
no  executor,  or  a  special  legatee  of  the  particular  thing  or  fund  be- 
queathed to  him.  The  right  conferred  by  a  general  legacy  is  a  claim 
or  right  of  action  against  the  executor,  who  will  be  forced  to  pay,  if 
he  have  sujfficient  funds  arising  from  the  estate  after  deduction  of 
debts.  As  the  general  legacy  is  a  burden  upon  the  whole  estate,  it 
must  suffer  an  abatement  in  proportion  with  other  legacies  of  the 
same  nature,  should  there  be  a  deficiency  of  fiinds  to  satisfy  the  whole 
after  payment  of  debts  and  expenses. 

A  special  legacy  is  a  bequest  of  a  particular  fund  or  article,  so  Special 
specified  as  to  distinguish  it  from  the  rest  of  the  testator's  moveable  "=<*^^''^- 
estate.     It  operates,  therefore,  as  a  conveyance  to  the  legatee,  whose 
right  by  virtue  of  the  legacy  is  complete,  so  that  he,  and  not  the 
executor,  is  the  proper  party  to  claim  and  recover  it ;  Oray  v.  Cock-  M.  8062. 
bum,  27th  December  1711.     Here  a  special  legatee  was  held  entitled, 
in  preference  to  the  executor,  to  do  diligence  for  the  contents  of  a 
bond  bequeathed  to  him.     A  special  legatee,  therefore,  has  a  prefer- 
ence over  the  fund  bequeathed  to  him,  and  suffers  no  abatement, 
though  there  be  a  deficiency  of  funds  to  satisfy  the  general  legacies ; 
The  Breadalbane  Trustees  v.  Duchess  of  Buckingham,  26th  May  1842.  4  D.  1259. 
Here  a  bequest  of  the  free  proceeds  of  certain  estates  was  held  to  be 
a  special  legacy,  and  not  liable  to  be  encroached  upon  for  the  pay- 
ment of  annuities  bequeathed,  to  liquidate  which  the  testator  had 
left  other  funds  of  sufficient  amount.     Where,  however,  the  annual 
proceeds  of  the  testator's  whole  property  are  bequeathed,  that  is  not 
a  special  legacy,  and  it  is  subject  to  deduction  of  other  annual  pay- 
ments devised  by  the  testator ;  Currie  v.  Threshie,  4th  July  1846.  8  D.  1021. 
The  special  legacy,  however,  is  liable  for  the  testator's  debts,  because 
no  one  can  make  gratuitous  bequests  to  the  prejudice  of  his  credi- 
tors ;  and  on  that  account,  when  the  special  legatee  institutes  an 
action  to  recover  the  fund  or  article  bequeathed  to  him,  the  executor 
must  be  made  a  party  to  the  suit,  in  order  that  it  may  appear,  whether  Special 
the  testator's  debts  are  sufficiently  provided  for  by  funds  exclusive  of  ^^^^^^^^  oene- 
the  special  legacy.     This  legacy,  like  all  others,  may  be  revoked,  but  ral  8ettle- 
it  is  not  presumed  to  be  revoked  by  a  posterior  general  disposition  or  ^^^^' 
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Part  II.  settlement  of  the  testator  s  property,  such  general  conveyance  being 
Chapter  IX  ^^^^  ^^  ^®  granted  under  burden  of  the  legacy  ;  Thomson  v.  Lyell, 
16  S.  32.  l^t^  November  1836.     But,  if  the  subject  bequeathed  perish,  or  is 

extinguished,  the  legacy  is  lost,  unless  an  equivalent  be  provided,  or 
PERISH.  the  executor  directed  to  make  it  up ;  Pagan  or  Plomer  v.  Pagan, 

16  S.  383.  26th  January  1838.  Here  a  bequest  of  .seiOOO  was  held  to  be  an- 
nulled or  adeemed — that  is,  taken  away — the  bond  having  been  paid 
by  the  spontaneous  act  of  the  debtor  during  the  testator's  life  ;  and 
on  the  same  principle,  a  house  having  been  sold  by  the  testator,  after 
he  had  disponed  it  mortis  causdy  the  legatee  was  unsuccessful  in 
14D.  57.         claiming  the  price  as  a  surrogatum ;  Chalmers  v.  Ghalm^erSy  19th 

November  1851. 
Impued  REVO-       A  special  legacy  of  a  moveable  bond  is  revoked  by  implication,  if 
cu^^IoyH^  ^^  heritable  bond  shall  afterwards  be  taken  by  the  testator  for  tlie 

same  debt,  unless  the  testator  shall  expressly  direct,  that  this  effect 
shall  not  take  place ;  and  there  is  also  implied  revocation  of  a  legacy 
bequeathed  out  of  a  certain  subject,  if  that  subject  be  afterwards 
1  8. 100.  sold  ;  Paul  v.  Paul's  Trustees,  5th  July  1821. 

SPBcaALLEOACT      Tho  uso  of  tho  words  "  free"  or  "  clear,"  as  descriptive  of  a  legacy, 
dear^axm         ^®  ^^^  ^^^^  ^^  produce  the  important  effect  of  relieving  the  legatee  of 

legacy  duty,  either  epithet  being  held  to  import  an  intention  on  the 
testator's  part  to  impose  that  burden  upon  the  rest  of  his  estate. 
16  D.  373.  It  was  so  decided  in  the  case  of  a  "  free  yearly  annuity ;"  BuUock  v. 
Beaton,  8th  February  1853 ;  and,  according  to  the  English  authori- 
ties upon  which  this  decision  proceeded,  the  word  "  clear"  has  the 
same  effect  as  "  free." 

Condition  MUST      Conditional  Legates, — When  conditions  are  attached  to  legacies, 

BB  PDRiFiED.  theso  must  be  purified — that  is,  the  stipulations  which  they  contain 
must  be  fulfilled,  because  the  ground  upon  which  the  bequest  depends 
does  not  otherwise  exist.  Thus  a  legacy  granted  in  contemplation 
of  services  to  be  performed  is  conditional  upon  the  performance  ; 

4  8.306.  Henderson  v.  Stuart,  13th  December  1825.     Here  one  sum  of  £bQO 

was  left  to  a  party  on  the  ground  of  friendship,  and  another  sum  of 
<f  105  to  the  same  person,  as  a  recompense  for  managing  the  testa- 
tor's testamentary  affairs,  for  which  he  was  named  a  trustee.  The 
legatee  having  declined  to  act,  he  was  found  not  entitled  to  the 
second  legacy,  and  to  the  first  only  by  a  majority  of  the  Court,  as  it 

4  S.  776.  had  been  left  to  him  under  the  description  of  trustee  ;  and,  in  Steven- 

son V.  Macintyre,  30th  June  1826,  shares  of  the  residue  of  an  estate 
were  directed  to  be  payable  in  liferent,  provided  no  sister  of  the 
testator  should  appear  and  claim  within  five  years,  and  they  were 
held  to  lapse  by  the  death  of  the  legatee,  appointed  to  receive  the 
liferent,  before  the  end  of  tho  five  years. 

Survivancc  is  an  implied  condition  of  a  legacy.     When  a  legatee 
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dies,  therefore,  before  the  testator,  the  legacy  becomes  void,  because      Part  il. 
the  presumed  cause  of  granting  is  regard  to  the  legatee  himself;  chapter IX. 
Rutherforda  v.  TurnbtUl,  30th  May  1821.     Here  property  having  been  i  s.  37. 
bequeathed  by  a  brother  to  his  three  sisters,  the  share  of  one  of  them  Legatee  must 
lapsed  by  her  predecease.     From  this  doctrine  that  a  legacy  lapses,  '^torT'^  ^'*" 
unless  the  legatee  survives  the  testator,  it  follows,  that  the  executors 
or  other  representatives  of  the  legatee  can  have  no  claim  to  the 
legacy,  for  they  can  only  claim  as  representing  the  legatee,  but  no 
right  transmits  to  representatives,  which  was  not  vested  in  him  whom 
they  represent.    Hence  it  follows,  that  a  legatee  cannot  assign  before 
the  testator's  death,  as  we  have  already  seen  in  the  case  of  BedweUs  F.  C. 
and  Yates  y.  Tody  2d  December  1819;  and  the  same  principle  is 
shewn  by  the  case  of  Olendinning  and  Oav/nt  v.  Walker,  30th  Novem-  4  S.  237. 
ber  1826,  where,  a  legatee  having  died  before  the  term  of  payment, 
the  legacy  became  payable  to  his  children,  and  it  was  found  that  his 
creditors  could  not  claim  it,  because  it  had  never  vested  in  him,  and 
the  children  took,  not  as  representing  him,  but  as  conditional  insti- 
tutes.    But,  if  the  legatee  survive  the  testator,  the  legacy  vests  a  Lboaoies,  as  a 
morte  testatoris,  and,  if  not  received  by  him,  it  goes  to  his  represen-  y^^^^^rtf* 
tatives,  although  his  heirs  may  not  have  been  mentioned.     The  rule  tettatoris. 
is  the  same  with  respect  to  a  legacy  left  to  one  person  in  liferent 
and  another  in  fee.     If  the  legatee  to  whom  the  fee  is  destined,  and 
who  is  called  the  fiar,  survive  the  testator,  the  fee  vests  in  him  im- 
mediately, and  descends  to  his  representatives  by  his  will  or  by  the 
act  of  the  law,  although  he  may  die  before  the  liferenter.     So  it  was 
expressly  found  in  Tumbtdl  v.  Tumhull,  28th  July  1 778 ;  and,  in  M.  8099. 
Forbes  v.  Luckie,  26th  January  1838,  it  was  held  to  be  clear,  as  a  i6  S.  374. 
general  rule,  that,  where  a  testator  leaves  funds  to  one  in  liferent  and 
to  another  in  fee,  the  fee  will  not  be  prevented  from  immediately 
vesting  by  the  mere  circumstance  that  the  period  of  paying  to  the 
fiar  is  postponed  till  after  the  death  of  the  liferenter.     Other  autho- 
rities to  the  same  effect  are  referred  to  in  this  report     In  Cochrane 
V.  Cochrane* s  Executors,  29th  November  1854,  a  testator  appointed  17  D.  103. 
his  trustees  to  pay  a  sum  of  ^150,  and  a  portion  of  his  residue,  to 
"John  Cochrane  or  his  heirs"  six  months  after  his  decease,  and 
"  when  the  same  is  free  from  the  liferent  of  my  said  spousa"     The 
Court  held,  that  the  special  legacy  and  share  of  residue  vested  in 
John  Cochrane  by  his  survivance  of  the  testator,  and  were  trans- 
missible by  his  will,  although  he  predeceased  the  liferenter.*     But, 

»  In  the  case  of  Neiohigging  v.  PurseU,  9tli  March  1853,  a  testator  made  over  his  estate  15  D.  489. 
to  his  nephew  in  trnst  for  payment  of  debts,  and  certain  annuities,  and,  after  satisfying  these 
annnities,  for  payment  of  the  annual  produce  to  the  nephew  himself  during  his  life.  "  After 
•*  executing  the  purposes  of  the  trust,"  the  free  residue  was  declared  to  pertain  and  belong  to 
the  nephew  and  his  heirs,  whom  failing  to  other  parties.  The  nephew  having  predeceased 
some  of  the  annuitants,  it  was  held,  that  he  had  a  vested  interest  prior  to  his  death,  and  that 
the  estate  was  conveyed  by  his  settlement,  the  vesting  of  the  fee  not  being  suspended  till 
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when  it  is  clear  from  the  terras  of  the  bequest,  that  the  testator  did 
not  intend  to  confer  a  vested  right  before  the  end  of  the  liferent,  the 
legacy  does  not  vest  previously ;  Newton  v.  Thomson,  27th  January 
1849.  There  the  interest  of  a  sum  was  directed  to  be  paid  to  one 
during  her  life,  and  at  her  demise  i?500  "  to  be  equally  divided 
"  between  my  two  nieces  or  the  survivor  of  them/'  It  was  held 
clear,  that  one  of  the  nieces,  who  died  before  the  liferentrix,  had  no 
power  to  assign  the  half,  which  would  have  been  payable  had  she 
survived.  When  a  legacy  is  payable  after  the  death  of  two  persons  it 
vests,  if  the  legatee  survive  one  of  them  ;  Wallace  v.  Wallaces,  28th 
January  1807.  Here  a  legacy  was  left  to  A.,  payable  at  the  death  of 
the  longest  liver  of  the  testator  and  his  wife.  A.  survived  the  testa- 
tor, but  predeceased  his  wife,  and  the  legacy  was  held  to  have  vested. 
This  is  a  decision  of  leading  authority,  and  frequently  referred  to  in 
the  discussion  of  such  cases.  See  also  the  case  of  Sterling  v.  Baird's 
Trustees,  12th  November  1851.  In  the  analogous  case  of  Johns  or 
Mackenzie  y.  Monro's  Trustees,  29  th  November  1833,  a  legacy  was 
bequeathed  to  A.,  payable  at  the  first  term  after  the  expiry  of  twelve 
months  from  the  death  of  the  testator  and  B.,  with  interest  from  the 
first  term  after  the  testator's  death.  The  legatee  survived  the  testa- 
tor, but  died  before  B.  The  legacy  was  held,  looking  especially  at 
the  direction  that  interest  should  accrue  from  the  testator's  death,  to 
have  vested  upon  that  event,  although  the  capital  was  not  payable 
until  the  death  of  B.  But,  if  expressions  are  used  indicating  an 
intention,  that  the  legacy  shall  not  vest,  unless  the  legatee  survive 
both  parties,  such  expressions  will  suspend  the  vesting,  as  in  the  case 
of  Lawson  v.  Stewart,  24th  January  1826,  where  it  was  stipulated, 
that,  in  the  event  of  the  legatee's  death  before  the  survivor,  his  legacy 


THE  NEPHEW. 


18  D.  971. 


2  Macq.  App.     ^^^  death  of  the  annuitants.    This  decision  was  affirmed  10th  May  1855,  and  the  Judges 
273.    ,  in  the  Court  of  Appeal  founded  strongly,  in  support  of  the  vesting  in  the  nephew,  on  the 

Support  of        facts,  that  the  party,  who  was  to  have  a  hencficial  interest,  was  made  the  trustee,  and  that 
THE  VESTING  iw  personal  obligations  were  imposed  upon  him  in  favour  of  annuitants,  which  proved  that  he 

was  at  once  to  have  a  fee,  in  order  to  answer  those  obligations.  The  Lord  Chancellor  (Cran- 
woRTu)  remarked,  that,  although  the  doctrine  of  suspension  of  vesting  may  certainly  be  made 
applicable  to  the  case  of  an  annuity y  as  well  as  to  that  of  a  liferent^  it  requires  much  stronger 
language  to  indicate  an  intention  to  suspend  vesting  in  the  former  case  than  in  that  of  a  life- 
rent. In  the  case  of  Watson  v.  M'DottffoU,  3d  June  1856,  a  testator  .ippointed  a  liferent  of 
his  estate  to  his  widow,  and  afler  her  death  appointed  it  to  bo  divided  among  such  of  his 
nephews  and  nieces  as  should  then  be  alive.  By  codicil  he  restricted  his  widow^s  right  to 
an  annuity,  and  directed  his  trustees  to  make  an  interim  payment  at  a  certain  term  after 
his  death,  "  to  my  nephews  and  nieces  then  alive,  and  the  children  of  such  of  them  as  may 
"  be  dead ;"  the  balance  of  the  yearly  produce  after  satisfyiag  the  widow*s  annuity,  was  also 
to  be  paid  "  to  my  said  nephews  and  nieces  and  their  children,  as  aforesaid.'*  The  residue 
the  trustees  were  directed  to  pay  at  the  wife's  death  "  to  and  in  favour  of  my  said  nephews 
"  and  nieces  or  their  children  aforesaid,  in  the  terms  before  directed."  It  was  held,  that 
the  residue  vested  in  such  of  the  nephews  and  nieces  as  survived  the  term  fixed  for  making 
the  interim  payment,  and  did  not  lapse  by  such  nephews  and  nieces  predeceasing  the  annui- 
tant.   It  was  a  case  of  moraia  tolutio  merely  for  the  convenience  of  the  estato. 
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should  fall  or  belong  to  his  executors  or  next  of  kin ;  the  legatee      Part  IL 
having  predeceased  the  survivor,  it  was  held  not  to  have  vested,  cn^Ji^ix. 
and  not,  therefore,  to  be  claimable  by  his  creditors,  but  payable  to 
his  executor  as  conditional  institute.     The  testator's  intention,  that 
the  legacy  shall  vest,  though  not  expressly  stated,  may  be  indicated 
by  powers  conferred  on  the  legatee,  as,  for  instance,  the  faculty  to 
test  or  assign.     Where  such  powers  are  conferred,  to  all  intents  and 
purposes  the  legacy  vests,  unless  there  be  a  clear  expression  of  inten- 
tion  that  it   shall  not  vest ;    Clarke  Executors  v.  Paterson,   5  th  14  D.  i4i. 
December  1851. 

The  effect  of  lapsing  by  predecease  of  the  legatee  is  taken  off,  if  I^gacy  to 
the  legacy  is  bequeathed  to  him,  and  his  heirs  or  executors.     When  heies  does  xot 
so  conceived  it  is  not  evacuated  by  the  legatee's  death  before  that  of  ^^^^  "^  ^*<*^" 

TEE  8  PREOB- 

the  testator,  but  passes  upon  the  testator's  death  to  the  legatee's  cease. 
next  of  kin  not  by  virtue  of  any  right  derived  from  the  legatee,  for 
he  never  had.  any  right  to  transmit,  but  in  their  own  right  as  condi- 
tional institutes.     This  is  shewn  precisely  by  the  case  of  Henry  v.  2  S.  725. 
Grrant,  I9th  February  1824.     This  decision  shews  likewise  that  the 
will  of  a  legatee  who  predeceases  the  testator  does  not  can-y  the 
legacy,  because  it  was  never  vested  in  him.     In  the  case  of  Fyffe  v.  3  D.  1205. 
^Vffi^y  13th  July  1841,  a  sum  was  bequeathed  to  A.  B.,  witli  power 
to  divide  among  his  children,  and,  failing  such  division,  to  belong  to 
the  children.      The  legatee  having  predeceased   the   testator,   the 
legacy  was  held  to  be  vested  in  the  children  as  conditional  institutes. 

From  the  authorities  to  which  we  have  referred,  it  is  evident  that  Difperencb  as 
there  is  a  clear  difference  as  to  vestine,  between  a  legacy  and  a  pro-  '^^  v«»TiNa  bb- 
vision  to  a  child.     The  provision  lapses  by  the  death  of  the  child  cies  and  pro- 
without  issue  before  the  granter,  although  conceived  in  favour  o{^^^^ 
himself  and  his  heirs  and  assignees,  it  being  presumed,  from  the 
nature  of  the  deed,  that  the  provision  is  personal  to  the  child,  and 
that  the  substitution  of  heirs  and  assignees  is  conditional  upon  the 
provision  becoming  vested  in  him.     On  the  contrary,  when  heirs  are 
inserted  in  a  legacy,  that  is  not  presumed  to  proceed  from  favour  to 
the  legatee,  but  from  favour  to  the  heirs  themselves,  and  they  are, 
therefore,  held  to  be  conditional  institutes. 

Dies  incertus  is  held  as  a  condition  of  a  legacy  when  it  attaches  to  Dies  incertus 
the  legacy  itself ;  but  it  is  often  a  question  of  difficulty,  whether  this  ^  conditUme 
condition  does  attach  to  the  legacy  itself,  in  which  case  it  does  not 
vest,  or  whether  it  attaches  merely  to  the  date  of  payment ;  for,  if 
the  latter  be  the  construction,  the  legacy  vests  a  morte  testatoris,  and 
is  transmissible  to  the  representatives  of  the  legatee,  the  uncertainty 
of  time  attaching  only  to  the  date  of  payment     Every  case  is  to  be  j^^^^  ^^^  ^^ 
judged  of  by  the  terms  used,  as  indicating  the  intention  of  the  testa-  dition  attach 
tor,  which  it  has  been  said  is  the  polar  star  by  which  the  Court  must  H  ^  tot^daS 
be  guided  in  construinga  will     The  decisions  on  this  subject  have  op  payment? 
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Paot^II.      \)Qen  numerous,  and,  in  some  instances,  apparently  conflicting.     Thus, 

Chapter  IX.  in  Bumeis  V.  Forbes,  9th  December  1783,  o£^500  being  left  to  A.  B. 

M.  8105.  "  to  be  paid  when  he  is  sixteen  years  of  age,"  the  legacy  was  held  to 

have  vested  a  morte  testatoris,  although  the  legatee  died  before 
reaching  the  age  of  sixteen.  This  decision  proceeded  on  the  ground 
that  the  bequest  itself  was  absolute,  and  the  time  specified  only  mo- 

M.  6340.  randce  solutionis  causa  ;  but,  in  Omey  v.  M'Larty,  19th  November 

1798,  there  was  a  legacy  of  <£600,  the  interest  to  be  paid  to  the  lega- 
tee till  his  majority  or  marriage,  when  the  principal  was  to  be  paid, 
and  not  sooner.  The  legatee  having  died  before  majority  or  marriage, 
the  legacy  was  held  to  lapse.  The  more  recent  decisions  are  not 
without  occasional  difficulty  in  attempting  to  reconcile  them  with  one 
unvarying  principle,  and  we  shall  content  ourselves  with  referring  to 
such  as  may  be  held  to  be  at  present  authoritative,  and  to  require  the 
Conveyancer's  particular  attention,  as  regulating  the  existing  practice. 
Their  general  tendency  is  to  hold  the  legacy  as  vested,  and  that  uncer- 
tainty in  the  time  attaches  to  the  date  of  payment,  unless  the  terms 
used  be  such  as  clearly  to  exclude  the  supposition  that  such  was  the 

M.  8092.         testator's  intention.     In  the  case  of  Fowke  v.  Duncans,  1st  March 

1 770,  certain  legacies  were  directed  not  to  be  paid  until  after  the  death 
of  the  testator's  wife,  and  that  was  held  not  to  suspend  the  vesting,  but 

4  D.  1496.  merely  to  be  a  direction  as  to  the  date  of  payment.  In  Ralston  v.  Mai- 
stons,  8  th  July  1842,  a  legacy  of  £500  was  left  to  A.,  and,  in  the  event 
of  his  death,  to  B.  and  C,  and  the  survivor,  with  interest  from  six 
months  after  the  testator's  death  payable  to  their  guardians,  and  the 
principal  to  A.  on  attaining  majority,  or,  in  the  event  of  his  decease, 
to  B.  and  C,  or  survivor,  on  attaining  majority.  They  survived  the 
testator,  but  died  in  pupilarity.     The  legacy  was  held  to  have  vested 

4  D.  1503.  in  A,  and  descended  to  his  next  of  kin  ;  and,  in  Wilson  v.  Wilson, 
9th  July  1842,  a  sum  was  bequeathed  to  two  sons,  with  a  provision 
that  the  interest  should  be  paid  to  their  mother  during  their  minority, 
and  the  principal  to  themselves  07ily  on  attaining  majority.  The 
legacy  was  held  to  vest,  so  that  one  of  the  sons  who  died  in  minority 

Presumptioit    could  bequeath  his  share.     The  two  last  cases  were  decided  in  different 

Divisions  of  the  Court,  and  may  be  held  conclusive  with  regard  to  the 
general  rule  already  stated,  that  the  presumption  is  in  favour  of  the 
legacy  being  vested ;  and  that  an  uncertain  time,  stated  merely  as  a 
time,  and  not  as  a  condition,  refers  only  to  the  date  of  payment     On 

2D. 298.         the  other  hand,  in  Provan  v.  Provan,  14th  January  1840,  and  in 

2  D.  1038.        Johnston  v.  Johnston,  9th  June  1840,  there  was,  in  both  cases,  a  trust, 

and  the  trustees  were  directed  to  pay  an  annuity,  and  after  the  an- 
nuitant's decease  to  uplift  and  divide  the  principal  sum  among  the 
annuitant's  children.  This  legacy  was  held  not  to  vest  in  the  chil- 
dren during  the  annuitant's  life,  altering  Lord  Moncrsiff's  interlocu- 
tor in  both  cases.    The  points  to  be  remarked  here  are,  that  there 


nr  PAVouB  OP 

VBSTJNO. 


LEOAOIES.  479 

was  a  trust,  whereby  the  fee  might  be  held  vested  in  the  trustees,  and  ^^^  I'- 
that  the  direction  of  payment  to  the  legatees  presupposed  the  expi-  cuaptekIX. 
ration  of  tlic  annuity.  It  was  in  the  one  case  ''  after  the  annuitant's 
"  decease  to  uplift  and  divide"  and  in  the  other  "  six  months  after  the 
"  death  of  the  annuitant  to  pay  ;"  and  it  was  held,  that  there  was  thus 
no  room  to  presume  an  intention  upon  the  part  of  the  testator  to  givo 
a  fee  to  the  children  before  the  expiration  of  the  annuities.  In  John- 
ston, the  circumstance  of  the  sum  being  given  to  the  children  as  a 
class,  and  not  nominati'tn,  was  considered  important,  as  indicating,  in 
conjunction  with  the  direction  to  divide  six  months  after  the  annui- 
tant's death,  that  the  testator  did  not  intend  the  shares  to  vest  before 
the  term  of  division.  In  both  these  cases  allusion  was  made  to  a  rule  Dbstikatiokb 
which  had  been  held  by  Lord  Moncrbiff  and  Lord  Corehouse  to  fur-  ®^^"- 
nish  a  principle  for  deciding  such  destinations.  It  was  supposed, 
that,  wherever  the  destination  did  not  stop  with  the  name  of  the  per- 
son appointed  to  the  fee,  but  added  a  substitution  of  heirs  or  other 
persons,  (which  is  called  a  destination  over,)  then  the  fee  did  not  vest 
imtil  the  term  of  payment ;  but  that,  whenever  there  was  no  destina- 
tion over,  then  the  fee  vested  immediately.  This  was  the  ground  of 
Lord  Mokcreiff's  judgment  in  both  these  cases.  But  it  was  not  en- 
tertained by  the  late  Lord  President  Boyle  and  the  other  Judges 
then  in  the  Second  Division,  who  held,  that  the  general  rule  of  regard 
to  the  testator's  intention  was  not  qualified  by  the  principle  referred 
to,  although  the  fact  of  there  being  a  destination  over  or  not  would 
form  an  element  to  be  considered  in  construing  intention. 

In  legacies  to  children  and  grandchildren,  where  the  heirs  or  issue  Conditio  si  sine 
of  the  lesfatee  are  not  mentioned,  there  is  a  presumption  of  pietas  ^^^  '«  ^^^^ 

OF  8UB8TITU' 

patemay  which  gives  the  bequest  to  the  issue  of  the  legatee,  although  tion. 
not  named.     The  testator  is  held  to  have  intended,  although  he  does 
not  say  so,  that  if  the  legatee  first  named  left  issue,  they  should  come 
in  place  of  their  father ;  and  any  substitution  to  a  third  party,  there- 
fore, is  held  to  be  made  under  the  implied  condition,  si  sine  liberie 
decesserit — ».«.,  that  the  substitution  is  to  take  effect  only  in  the  event 
of  the  son  or  grandson  dying  without  issue.     Distinct  examples  of 
the  operation  of  this  principle  are  presented  in  Marquis  of  Montrose  M.  6398. 
V.  Robertson,  21st  November  1738,  and  in  Neilson  v.  Baillie,  4th  June  i  s.  458. 
1822.     Recently  the  rule  has  been  extended  to  relatives  in  the  colla- 
teral degree,  as  in  Christie  v.  Patersons,  6th  July  1822,  where  it  was  i  s.  543. 
held  to  give  right  to  the  issue  of  a  predeceasing  cousin-german.   For- 
merly it  was  held,  that,  if  issue  should  exist  after  the  date  of  the  set- 
tlement, and  before  the  death  of  the  testator,  that  circumstance  should 
suffice  to  exclude  the  condition.     This,  however,  was  not  regarded  per  See  mpra,  p. 
se  as  conclusive  in  the  cases  of  Marquis  of  Montrose  and  of  Neilson,  ^^i. 
already  cited,  and  there  are  important  observations  on  this  point  in  the 
report  of  the  appeal  in  the  case  of  Dixon,  where  it  was  decided  that, 
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Part  II.      if  the  parent  be  named,  although  he  have  issue  when  the  bequest  is 
Chapter  IX   "^^^^j  ^"^  ^^  reference  be  made  to  his  children,  still  the  rule  si  sine 
14  D.  938.        liberis  gives  the  succession  to  them  ;  Dixon  v.  Broun  or  Dixon,  10th 
2  Rob.  App.  1.  June  1836,  affirmed  9th  February  1841. 

Legacies  TO  When  a  legacy  is  given  to  two  persons,  the  effect  depends  upon 
MORE  THAN  ONE  ^hc  tcHns  uscd.  If  it  be  given  to  them  jointly  the  shares  are  equal, 
EPPECT  OF.        and,  in  case  of  the  death  of  one,  the  whole  accrues  to  the  survivor, 

because  by  the  terms  of  the  bequest  the  whole  is  given  to  each.     So, 

1  D.  94.  in  Tullochs  v.  Welsh,  23d  November  1838,  a  sum  being  given  to  A. 

and  B.  in  liferent  during  all  the  days  of  their  lives,  on  the  death  of 

one  of  them  the  whole  liferent  was  held  to  belong  to  the  survivor, 

because  bequeathed  without  severance  or  partition.     On  the  other 

hand,  when  the  legacy  is  to  two  persons  equally  between  them,  or  a 

half  to  each,  the  share  of  one  who  predeceases  will  lapse,  because  by 

M.  8101.  the  terms  used,  no  more  than  a  half  is  given  to  each  ;  Rose  v.  Roses, 

10  S.597.         15th  January  1782  ;  Torrie  v.  Munsie,  Slst  May  1832. 

Ik  legacies,         Substitution  in  Legacies, — It  is  unnecessary  to  repeat  here  the  rules, 
aj^rIk^lly  ^^^^^^  ^^^^®  already  been  explained  on  the  subject  of  substitution  and 
coMDiTioNAL      couditional  institution.     Substitution  in  a  legacy  is  the  nomination  of 
iKSTiTUTEs.       another  person  to  receive  it,  if  the  legatee  fail — that  is,  if  he  prede- 
cease the  testator.     In  a  legacy  to  A.,  whom  failing  to  B.,  A.  is  the 
institute,  and  B.  is  in  ordinary  language  the  substitute.     But  he  is 
not  a  substitute  in  the  strict  legal  acceptation  of  that  term,  because 
if  A.  survive  the  testator,  the  right  of  B.  is  at  an  end.     It  is  only, 
therefore,  in  the  contingency  of  A.  predeceasing  the  testator,  that  B. 
acquires  a  substantial  interest,  and  then  he  takes  not  as  substitute, 
but  as  conditional  institute.     Thus,  if  the  institute  take  the  legacy, 
the  substitute's  right  is  completely  evacuated.     Of  this  there  is  a 
3D  1207.        strong  example  in  Fyffe  v.  Fyffe,  13tli  July  1841,  where  £500  was 

bequeathed  to  A.,  to  be  under  the  management  of  B.  and  C.  for  his 
behoof,  and  in  the  event  of  A.'s  death  to  belong  to  B.  and  C.  At 
the  date  of  the  bequest.  A.,  the  institute,  was  insane,  but  he  survived 
the  testator,  and  the  legacy  was  held  to  have  vested,  and  to  be  effec- 
tually conveyed  by  his  testament  executed  before  insanity,  the 
interest  of  B.  and  C.  being  at  an  end  by  his  mere  survivance 
of  the  testator.  And  so  completely  does  the  substitute's  interest 
vanish  by  the  institute's  survivance,  that  the  fund  bequeathed  must 
at  the  testator's  death  be  conveyed  absolutely  to  the  institute, 
7  D.  908.         without  any  notice  of  the  substitutes ;  Allans  v.  Fleming,  20th  June 

1845. 

A  proper  and  effectual  substitution  may  be  created  by  appointing 

trustees  to  administer  the  fund  to  and  for  behoof  of  the  legatee  and 

F.  C.  substitutes  in  succession.     Of  this  there  is  an  example  in  Duncan, 

Gardner,  and  Balmain  v.  Myles,  dec,  27th  June  1809 ;  but  the  trus- 
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tees  must  be  specially  authorized  for  this  purpose.     The  appointment      p^^r  II. 

of  executors  of  the  will  generally  does  not  constitute  a  trust  effectual 

to  prevent  the  legacy  vesting:  in  the  person  first  called :  WiUiamson  ^ 
V.  Cochran^  28th  June  1828  ;  and,  in  Alexander  v.  Alexander^  13th  bt  meaxs  or 
December  1849,  a  direction  that  the  share  of  a  daughter  should  be™^"* 
invested  upon  heritable  security  or  in  the  public  funds,  that  she  12  d.  345. 
might  receive  the  interest,  her  children  to  be  her  heirs,  was  held  in- 
sufficient to  create  a  trust,  and,  from  the  terms  used,  the  fee  was 
found  to  be  in  the  daughter. 

But,  while  the  received  rule  is  such  as  has  been  stated,  there  are 
decisions  which  it  is  difficult  to  reconcile  with  it.  In  Campbell  v.  1  Cr.  a^d  St 
Campbell,  17th  February  1743,  Daniel  Campbell,  by  a  will  made  at^^P'^^* 
sea,  bequeathed  all  his  money  and  effects  to  his  father,  and,  in  case 
of  his  father's  decease,  to  his  sister.  The  father  survived  the  son,  but 
died  the  month  after,  ignorant  of  his  son's  will,  and  leaving  a  general 
disposition  in  favour  of  his  three  children,  executed  five  years  before. 
The  surviving  son  pleaded,  that  the  substitution  by  Daniel  of  the  sis- 
ter was  only  a  conditional  institution,  and  that  the  father  having 
survived  Daniel,  the  property  had  vested  in  the  father,  and  was  car- 
ried by  his  settlement.  The  Court  of  Session,  however,  and  the  House 
of  Lords  held,  that  the  substitution  in  favour  of  the  sister  continued 
to  subsist  notwithstanding  the  survivance  of  the  father,  and  was  not 
evacuated  by  the  father's  general  disposition,  executed  several  years 
before  the  will  The  father's  ignorance  of  the  son's  death  and  will 
was  here  held  to  exclude  the  idea  that  he  intended  to  convey  the  son's 
property  by  his  own  settlement. 

Again,  in  the  case  of  Annandale  \.  Macniven,  9th  June  1847,  there  9  D.  1201. 
is  an  example  of  a  father  directing  his  trustees,  failing  both  his  daugh- 
ters, to  pay  the  residue  to  A.  B.,  &c. — and  of  this  being  held  a  proper 
substitution,  giving  the  right  to  A.  B.,  &a,  though  one  daughter  sur- 
vived. But  she  had  predeceased  the  term  of  payment  mentioned  by 
the  testator. 
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THE  WRITINaS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 

EXTINCTION  OF  HERITABLE  RIGHTS. 

CHAPTER  L 

THE  ORIGIN  AND   HISTORY   OF   THE   FEUDAL  SYSTEM — FEUDAL  SYSTEM   AS 
MODIFIED  IN  SCOTLAND — ANCIENT  MODE  OF  CONSTITUTING  THE  FEUDAL 


RELATION. 


territoiues  of 
Rome. 


Part  IIL 
Chapteb  I. 

Ibbuptionsof  J  Origin  and  history  of  feudal  system, — The  feudal  system  in  its 
BIAN8  INTO  THE  mature  form  was  the  result  of  the  confusion  and  changes  which  fol- 
lowed the  overthrow  of  the  Roman  Empire.  That  great  revolution 
was  produced  by  the  conflict  of  races  opposed  to  each  other  by  diver- 
sity of  origin,  habits,  and  character.  The  mountain  chains  which 
separate  Spain,  Italy,  and  Greece  from  the  rest  of  Europe,  formed  the 
grand  territorial  limit  between  the  civilized  portion  of  the  world  and 
the  barbarian  tribes.  That  barrier  was  first  surmounted  by  the 
Cimbri  and  Teutones  from  the  north  of  Germany,  whose  inroads  in 
the  time  of  Marius  alarmed  even  the  capital ;  but  they  were  checked 
by  him  and  destroyed.  Afterwards  the  discipline  and  prowess  of 
Rome  under  Julius  Caesar  subjugated  Gaul,  with  part  of  Germany  and 
Great  Britain ;  and  the  fortune  which  smiled  upon  her  arms  made 
her  the  arbitress  of  nations  from  the  Atlantic  to  the  Euphrates.  But 
even  the  annals  of  her  conquests  in  their  time  of  greatest  success 
exhibit  the  beginnings  of  the  process  of  irruption,  which  ended  in  her 
Causes  of        foiL     The  causes  of  that  overwhelming  invasion  are  to  be  found  in 

THESE  IRRUP' 

TioM*.  the  severity  of  the  northern  climate — the  barbarity  of  the  German 

tribes — their  passion  for  war,  and  predatory  habits — and  the  irresist- 
ible attraction  whicli  the  inhabitants  of  rude  and  inhospitable  regions 
found  in  the  rich  fields  of  Gaul  and  the  sunny  plains  of  Italy.  The 
operation  of  these  causes  is  strikingly  displayed  in  the  31st  chapter 
of  the  Ist  book  of  Caesar's  Commentary  de  hello  Gallico,  where  he  de- 
scribes a  secret  interview  with  a  deputation  from  GauL  They  repre- 
sented to  him,  that  the  whole  nation  was  divided  into  two  factions — 
that,  after  a  protracted  contest  with  each  other,  one  of  these  factions. 
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the  Arvemi  and  Sequani,  had  at  last  called  in  the  aid  of  German  mer-  Pabt  in. 
cenaries,  of  whom  accordingly  about  15,000  had  crossed  the  Rhina  chaptbb  I. 
But  no  sooner,  they  said,  did  these  savages  gaze  upon  the  fields  and 
wealth  of  the  Oauls,  than  they  became  enamoured  of  them,  and 
brought  over  more  of  their  countrymen  to  the  number  in  all  of 
120,000.  Hence,  what  gained  at  first  the  pre-eminence  for  the 
Sequani  eventually  proved  their  ruin  ;  for  Ariovistus,  a  king  of  the 
Germans,  settled  in  their  territory,  which  was  the  richest  in  all  Gaul, 
appropriated  a  third  part  of  the  land,  and  by  and  by  demanded  one 
of  the  remaining  two-thirds  for  an  expected  tribe  of  his  countrymen. 
This  barbarian  had  so  deeply  impressed  the  minds  of  the  Sequani  by 
his  power  and  cruelty,  that  the  members  of  the  deputation  from  that 
tribe  could  find  no  utterance  for  their  abject  misery,  but  hung  their 
heads  in  mute  remembrance  of  his  savage  ferocity.  From  this  crush- 
ing tyranny  the  vanquished  sought  a  refuge  in  the  aid  and  milder 
rule  of  the  civilized  Empress  of  the  World.  Then  we  have  the  saga- 
cious and  prophetical  anticipations  of  Caesar,  who,  besides  other 
motives  for  his  interposition,  perceived,  that,  if  he  did  not  interfere, 
the  gradual  influx  of  the  Germans  must  prove  a  source  of  danger  to 
the  Roman  power,  since  such  hordes  of  savages  after  occupying  the 
whole  of  Gaul  would  never  be  restrained  from  advancing  into  Pro- 
vence, and  thence  into  Italy. 

This  contest  was  long  protracted,  and  there  is  no  period  of  history  Character  of 
which  presents  features  of  greater  interest.  The  combatants  on  one  ^;,^jff  ^^^d^' 
side  are  the  tenants  of  those  boundless  regions  sloping  towards  the  Romaxs  con- 
north  and  cast,  which  receive  only  the  oblique  rays  of  the  sun  tem-  '*^"^''- 
pered  by  their  approach  towards  the  arctic  circle.  Nor  has  the  light 
of  civilisation  yet  dawned  here.  Their  virtues  and  habits  are  in 
some  respects  as  stern  as  their  climate.  Their  business  is  war,  and, 
as  they  have  no  local  attachment,  there  is  no  hindrance  to  the  con- 
centration of  all  their  energies  upon  the  efibrt  to  make  the  smiling 
regions  of  the  south  their  own.  On  the  other  side,  we  have  the  great 
Arbitress  of  the  World  and  Dispenser  of  civilisation — her  people 
sprung  from  fields  upon  which  the  sun  beats  with  a  direct  and  genial 
glow — confident  in  the  long  possession  of  victory  and  power — and 
commanding  not  only  her  own  proper  resources,  but  those  also  of 
many  provinces  in  the  most  favoured  portions  of  the  earth.  The 
Roman  was  less  hardy  in  person  than  his  antagonist,  by  the  influence 
of  refinement,  as  well  as  of  climata  Nevertheless,  discipline  and 
skill  prevailed  at  first ;  but  the  influence  of  these  could  not  be  main- 
tained permanently  upon  a  wide  frontier,  and  against  the  incessant 
supplies  of  new  and  hardy  tribes,  which  issued  from  the  forests  of 
Germany,  and  were  gradually  pushed  forward  by  restless  bands  from 
Scythia  and  the  tracts  stretching  into  Asia — that  vast  storehouse, 
which  supplied  successive  nations  to  people  Europe. 
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Part  III.         Nor  were  these  the  most  formidable  enemies  the  Empire  had  to  con* 
Chjlftbb  I.    ^^^^  ynih.    Those  were  to  be  found  in  the  very  heart  and  vitals  of  the 
Degeneracy     state.     The  hardy  virtues,  and  native  force  of  mind  by  which  the 
OF  THE  Romans.  Roman  power  had  been  built  up,  ceased  to  grow  after  the  establish- 
ment of  the  Empira     The  subjection  of  public  interests,  and  of  all 
moral  restraints,  to  the  private  objects  of  power,  sapped  the  founda- 
tions of  private  virtue.     The  application  of  boundless  wealth  in  prac- 
tising the  lessons  of  oriental  magnificence  and  luxury  hastened  the 
prostration  of  principle ;  and  thus  the  nourishment  failed  which  alone 
could  have  sustained  the  vigour  requisite  to  endure  and  repel  the 
thickening  onset  of  assailants,  so  numerous  and  powerful.    In  drawing 
the  portrait  of  the  Germans,  Tacitus,  in  his  Oerniania,  has  in  reality 
painted  in  deep  shade  the  Roman  character  also.     Nor  is  there  in 
the  compass  of  literature  a  more  interesting  passage  than  this.     The 
historian,  who  had,  with  a  stern  though  agonizing  fidelity,  portrayed 
the  atrocities  of  a  Tiberius  and  a  Nero,  expresses  in  phrases  of  preg- 
nant significancy  the  virtues  of  these  rude  barbarians ;  and,  as  in 
the  Straits  of  Gibraltar  sunken  vessels  are  borne  in  a  direction  op- 
posed to  the  surface  tide,  so  in  this  dissertation  there  is  implied  in 
almost  every  virtuous  trait  of  the  barbarian  character  a  deep  under- 
current of  indignant  denunciation  of  the  corruptions  at  homa     It 
was  the  enormities  of  an  Agrippina  and  a  Mcssalina  that  filled  his 
mind,  when  he  extolled  the  severe  observance  among*the  Germans  of 
the  marriage  vow,  and  described  the  punishment  of  faithlessness, 
after  which  there  could  be  no  attraction  in  beauty,  youth,  or  riches  ; 
for  there  no  one  smiled  at  vice,  nor  was  it  reckoned  fashionable  to  be 
the  agent  or  object  of  corruption.     It  was  the  same  horror  which 
gave  point  to  his  distinction  of  punishments- — public  execution  for 
open  crimes — secret  death  for  unnatural  oSences — scelera  ostendi — 
flagitia  abscondi.     No  direct  invective  could  have  expressed  more 
strongly  the  mockery  of  good  laws,  where  there  was  a  total  decay  of 
principle,  than  the  picture  of  the  converse  among  the  Germans,  by 
whom  usury  was  unknown,  and,  therefore,  more  securely  avoided, 
than  if  it  had  been  expressly  forbidden,  and  for  whom  in  their  sim- 
plicity pure  morals  did  more  than  the  best  code  for  others.     It  is  a 
silent  rebuke  of  the  neglect  of  truth  and  faith,  when  he  paints  even 
the  perverted  morality  of  the  savage,  so  eager  at  play,  that,  when  he 
had  lost  all,  he  would  hazard  his  liberty  on  the  last  throw,  and  be- 
come a  slave,  submitting,  though  younger  and  stronger  than  his 
opponent,  to  be  bound  and  sold.     The  life  of  Agricola  exhibits  the 
same  unceasing  remembrance  of  the  State's  mortal   disease ;    for 
ihc  leinovai  by  poison  of  Germanicus,  the  glory  and  hope  of  the 
Empire,    when    his    reputation    had    awakened    the    jealousy    of 
Tiberius,  was  the  idea  present  to  the  biographer's  mind,  when  he 
rejoiced  in   the  good  fortune   of  Agricola,   happily   thrown   upon 
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times  when  eminence  was  not  regarded  with  an  evil  eye,  and  renown      Part  III. 
was  not  perilous.  ChI^I. 

When  to  the  moral  traits  of  the  barbarians  we  add  their  physical  Physical  qua- 
condition  and  habits  of  life,  (and  this  is  conducive  to  our  main  design,  ^"^^^  of  the 
in  giving  an  idea  of  the  spirit  upon  which  the  feudal  system  was 
reared,)  we  shall  find  these  equally  fatal  to  the  Roman  hopes.  Bom 
under  a  climate  gloomy  and  severe,  (which  Tacitus  regards  as  con- 
clusive evidence  that  they  were  indigenous,  since  no  one  would  leave 
any  other  part  of  the  earth  to  settle  in  such  a  region,)  they  were 
inured  from  infancy  to  exposure  and  hardship.  The  introduction  to 
manhood  was  the  public  gift  of  a  shield  and  lanca  Marriage  pre- 
sents were  such  as  to  nourish  the  military  spirit,  imparting  its  influ- 
ence to  the  wife  and  mother,  and  so  transmitting  it  to  children  and 
grandchildren.  They  knew  neither  the  name  nor  the  use  of  autumn, 
for  they  disregarded  agriculture,  leaving  it  to  the  females  and  infirm, 
and  holding  it  inglorious  to  acquire  by  sweat  the  livelihood  which 
they  could  gain  by  blood.  It  is  recorded  as  ignominious  to  the 
Gothini,  that  they  were  miners  of  iron.  Their  houses  were  of  the 
most  abject  rudeness,  or  they  lived  in  holes  of  the  earth  ;  and,  when 
Csesar,  after  the  interview  to  which  we  have  already  referred,  sent 
a  message  to  Ariovistus,  that  leader,  to  give  an  idea  of  the  hardiness 
of  his  followers,  informed  him  in  his  reply  that  they  had  not  been 
under  a  roof  for  fourteen  years.  War  was  their  business  and  delight ; 
and,  when  there  was  peace  at  home,  the  youth  went  to  other  tribes 
in  quest  of  military  adventure. 

Such  were  the  stern  qualities  of  mind  and  body,  before  which  the  S«tti:.bmbkt  of 
greatness  of  Rome  was  humbled.    The  first  serious  inroad  was  made  ™  ^t^lt, 

r^  RIANB  IN  THE 

by  the  Goths  in  the  middle  of  the  third  century  ;  and  they  advanced  Roham  empuos. 

with  various  success  during  the  next  two  centuries.     In  451,  the 

Huns  from  the  north  of  China,  who  under  Attila  had  penetrated  into 

Europe,  and  overrun  Gaul,  Italy,  and  Greece,  were  repulsed.     But 

the  permanent  result  of  the  contest  was  the  occupation  of  Spain  by 

the  Visigoths,  Gaul  by  the  Franks,  the  regions  adjacent  to  the  Rhone 

by  the  Burgundians,  and  Italy  by  the  Ostrogoths.     The  Longobardi 

were  a  tribe  of  Vandals  from  the  Elbe,  who  settled  in  the  north  of 

Italy.     The  invasion  and  occupation  of  Britain  by  the  Saxons  was  a 

part  of  the  same  general  change. 

The  mind  is  disposed,  after  such  a  revolution,  to  give  its  at-  The  van- 
tention  wholly  to  the  victors,  and  to  ascribe  to  their  conduct  and  Swanto  not^ 
influence  exclusively  all  subsequent  laws    and    events.       But  in  extirpated. 
this   instance   the  vanquished  were  not  exterminated.      The  bar- 
barians left  to  them  a  portion  of  the  land.     From  the  laws  of  the 
Burgundians  we  learn,  that  they  appropriated  to  themselves  two- 
thirds  of  the  land,  and    one-third  of  the  slaves.      The  rest  re- 
mained with  the  old  inhabitants.      The  countries  which  we  have 
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Lege$  Barha- 
roruim. 


Sttlbsop 
Mabculfub. 


named  were  thus  occupied  not  only  by  the  barbarian  conquerors,  but 
by  the  vanquished  inhabitants  also — who,  by  virtue  of  a  constitution 
of  Antoninus,  conferring  the  privileges  of  citizenship  upon  every  in- 
habitant of  all  the  provinces,  were  called  Romans — and  by  slaves,  the 
property  of  both. 

The  institutions  and  manners  of  this  period  are  learned  from  the 
codes  of  the  barbarian  laws,  wliich  are  extant,  and  form  a  singular 
record  of  an  era  in  which  ignorance,  violence,  and  confusion,  prevailed. 
There  is  the  Bui^ndian  code,  which,  from  the  greater  intercourse  of 
its  authors  with  the  Romans,  is  less  rude  than  others,  and  milder 
towards  the  old  inhabitanta  There  is  the  code  of  the  Longobardi, 
from  which  our  own  feudal  usages  are  thought  to  be  chiefly  derived ; 
and,  beside  many  others,  there  is  the  Salic  code — ^the  foundation  of 
the  law  of  succession  which  excludes  females, — the  ''  sal "  or  home- 
stead, 1.6.,  the  patrimonial  estate,  having  gone  always  to  the  nearest 
male  relative. 

But  equally  instructive  with  the  leges  barbarorum^  and  possessing 
a  more  peculiar  interest  for  the  Conveyancer,  is  the  work  of  Marculfus, 
exhibiting  in  its  rude  pages  the  germs  of  all  or  most  of  our  forms  of 
deeds.  This  remarkable  compilation,  which  is  printed  along  with  the 
Barbarian  Laws,  is  dedicated  to  Landericus,  who  was  Bishop  of  Paris 
about  the  year  660.  The  preface  shews  that  Marculfus  was  a  monk, 
seventy  years  of  age  when  he  engaged  in  this  labour  ;  and  it  is  inter- 
esting to  find  the  author  of  a  work  destined  to  obtain  an  importance 
so  remarkable  and  enduring,  disqualify  himself  in  these  terms : — 
"  My  hand  is  now  too  tremulous  to  write,  my  eyes  too  dim  to  see,  my 
"  mind  to  feeble  to  think."  It  consists  of  two  books,  the  first  con- 
taining Preceptiones  Regales,  ie.,  Royal  Precepts  or  Grants — and  the 
other,  ChartcB  Pagenses,  i.e,,  the  writs  of  villagers  or  subjects.  It  is 
in  reality  and  literally  a  book  of  precedents,  or,  as  we  familiarly  call 
them,  styles,  written  in  Latin  the  most  barbarous  and  ungrammatical ; 
but  its  rusticity  is  justly  regarded  as  a  pledge  of  genuineness,  for  every 
kind  of  learning  was  so  entirely  buried  amid  the  surrounding  bar- 
barity, that  an  elegant  style  would  have  subjected  the  writer  to  the 
suspicion  of  magic  ;  and  Gregory  of  Tours,  a  well-known  theologian, 
apologizes  in  the  introduction  of  a  historical  work  for  errors  in  ortho- 
graphy, because  he  had  never  learned  grammar. 

These  exemplars  of  deeds,  in  combination  with  the  barbarian  codes 
which  they  confirm  and  illustrate,  reveal  a  condition  of  society  and 
of  rights,  exactly  corresponding  to  the  diversity  of  origin  and  variety 
of  habits  and  laws  among  the  people  who  used  them.  The  position 
of  the  ancient  inhabitants,  the  representatives  by  descent  or  citizen- 
ship of  the  fonl^r  conquerors  of  the  soil,  is  in  striking  contrast  to 
their  ancient  ascendency,  and  the  meet  retribution  of  such  excesses 
as  Ceesar  unconsciously  attests,  when  he  relates,  that,  having  chased 
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the  Aduatici  into  a  town,  he  put  up  to  auction  the  section  of  it  in  Put  III. 
which  they  had  taken  refuge,  and  ascertained  afterwards  from  the  chaftbr  I. 
purchaser,  that  the  lot  contained  53,000  human  beings.  Now,  in  the 
dim  light  of  these  dreary  centuries  of  oppression  and  ignorance,  we 
behold  the  Roman  shorn  of  the  greatest  part  of  his  inheritance,  yet 
permitted  to  occupy  the  remainder,  and  to  adjust  his  rights  in  con- 
nexion with  marriage,  succession,  tlie  treatment  and  sale  of  his 
slaves,  and  other  matters,  according  to  the  rules  of  his  own  law. 
Tolerated,  but  shut  out  from  advancement  and  power,  the  conquered 
race  seem  to  have  dragged  out  an  obscure  existence,  and  to  have  paid 
the  penalty  of  former  excesses  by  long  ages  of  degradation,  accom- 
panied by  injury  or  neglect. 

The  condition  of  society  and  of  property  appears  from  various  por-  Cohditioh  of 
tions  of  Marculfus's  work.  The  mixture  of  races  is  shewn  by  the'^^^""™^" 
eighth  formula  of  the  first  book,  which  is  the  grant  of  a  jurisdiction  culfub. 
enjoining  the  duke  or  count  in  whose  favour  it  is  made  to  administer 
equal  justice  to  all  the  inhabitants,  whether  Franks,  Romans,  Bur- 
gundians,  or  of  any  other  nation.  The  insecurity  of  life  appears  in 
the  punishment  for  killing  a  man,  which  was  a  pecuniary  fine,  because 
capital  punishment  would  have  sacrificed  a  follower.  The  thirty-third 
formida  indicates  the  general  state  of  lawlessness  and  insecurity.  It 
gives  the  terms  of  a  precept  for  renewing  instruments  destroyed  by 
hostile  incursion,  by  violence,  or  by  fire.  The  eighteenth  formula  of 
the  second  book  exhibits  the  extent  of  the  feudal  power,  being  a  bond 
of  indemnity  to  one  who  has  killed  a  man  at  the  bidding  of  his  chief 
And,  among  several  forms  of  vendition,  we  have  the  evidence  of  com- 
mon and  degraded  servitude  in  the  twenty-second  formula  of  the  same 
book,  which  is  the  sale  of  a  male  or  female  slave,  the  subject  being 
warranted  not  to  be  a  thief,  or  a  runaway,  or  worthless. 

The  condition  of  property  in  land  during  the  dark  ages  is,  in  a  high  Dibtinctiun 
degree,  characteristic  of  the  co-existent  authority  of  diverse  laws  and  ^^tweks  tub 
customs.     The  genius  of  the  system  of  land-nghts  derived  from  the  komans  and 
barbarians  was  to  concentrate  the  property  of  land  for  the  sake  o{^^^^^^^^^ 
individual  power  and  general  security.     The  Roman  laws  and  customs  bights. 
tended  in  the  opposite  direction,  for  they  treated  land  in  regard  to 
succession,  like  moveables,  dividing  it  among  the  whole  members  of  a 
family.     Alienation  by  sale  or  gift  was  also  freely  permitted,  a  power 
long  denied  by  the  feudal  rules.     Now,  we  have  already  seen,  that 
the  Romans  were  allowed  the  use  of  their  own  laws,  and  it  is  clear, 
that  lands  of  considerable  extent  remained  subject  to  the  powers  of 
absolute  property  and  disposal,  which  distinguished  their  jurisprudence 
from  that  of  the  barbarians.     A  main  .distinction  was,  that  the  feudal 
lands  were  holden  of  a  superior,  while  lands  subject  to  the  Roman  law 
were  free  of  all  the  conditions  and  fetters  implied  in  that  tenure,  from 
which  circumstances  they  were  termed  allodial     But  the  forms  of  | 
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Part  III.  Marculfus  concur  with  the  codes  in  exhibiting  lands  held  in  both  of 
Chapter  I.  these  modes.  The  twelfth  formula  of  the  first  book  relates  to  the 
conveyance  by  a  husband  to  his  wife  of  certain  properties,  belonging 
to  him  *'aut  mtmere  regio" — that  is,  by  royal  gift,  which  is  the 
feudal  tenure — "  aut  de  cUode  parentum" — that  is,  property  not  feu- 
dal, inherited  from  his  parents ;  and  in  like  manner,  the  thirty-third 
formula,  to  which  we  have  already  referred,  specifies  not  only  lands 
held  by  royal  grant,  but  those  acquired  by  purchase,  gift,  and  ex- 
change, and  those  also  inherited  as  allodial.  Nor  was  allodial  pro- 
perty confined  to  the  old  inhabitants.  The  barbarians  also  held  lands 
by  that  title,  whether  obtained,  as  some  suppose,  by  an  absolute  right 
in  addition  to  the  lands  granted  under  the  feudal  conditions,  or 
whether  acquired  by  purchase,  or  other  right,  from  the  Romans. 
Thus  the  fortieth  title  of  the  Burgundian  code  empowers  any  bar- 
barian who  wishes  to  test  or  make  a  gift,  to  use  either  the  Roman 
method  or  that  of  the  barbarians.  The  greater  part  of  lands,  how- 
ever, was,  no  doubt,  held  by  that  tenure  which  the  conquerors  had 
introduced,  and  which  will  best  be  understood  by  referring  to  its 
first  roots  in  the  habits  of  the  Germanic  tribes. 
Orioih  of  the  ^^^  occupation  and  disposal  of  the  soil  was  originally  made  sub- 
5^^DALTEM-     servient  to  that  military  passion  which  we  have  already  observed. 

The  dtix  or  princeps  of  the  German  civitas,  the  prototype  of  the  feudal 
lord,  was  both  the  leader  of  his  followers  in  war,  and  their  magistrate 
in  peace.  His  attendants  were  not  picked  up  as  chance  presented  them. 
They  were  members  of  the  same  or  of  neighbouring  families,  stim- 
ulated to  daring  by  the  dearest  considerations,  for  they  fought  within 
hearing  of  the  wailing  voices  of  their  children  and  wives,  who  were 
the  most  sacred  witnesses  and  valued  admirers  of  their  exploits.  The 
attendants  upon  the  leader  were  called  the  comiteSy  and  among  them 
the  point  of  emulation  was,  who  should  have  the  place  next  his  chief, 
while  the  chiefs  strove  which  should  have  the  most  numerous  and 
distinguished  attendants.  It  was  their  dignity  and  their  strength  to 
be  encompassed  by  a  large  band  of  chosen  youths,  their  ornament  in 
peace,  their  defence  in  war.  These  are  the  words  of  Tacitus,  from 
whom  also  we  learn,  that,  in  the  field,  it  was  disgraceful  to  the  chief 
to  be  surpassed  in  prowess,  and  disgraceful  to  his  followers  not  to 
keep  pace  with  the  valour  of  their  chief  He  was  infamous  for  life 
who  survived  the  fight  in  which  his  chief  had  been  slain,  for  their 
great  oath  was  to  defend  and  protect  him,  and  to  ascribe  their  own  ex- 
ploits to  his  glory.  It  was  a  necessary  characteristic  of  such  a  society, 
that-,  while  the  members  were  compactly  bound  to  each  other,  it  was 
anti-social  with  respect  to  all  others.  Thus  Caesar  says,  that  it  was 
their  pride  to  have  a  wide  desert  round  their  borders,  and,  according 
to  Tacitus,  this  feeling  descended  even  to  individuals  in  the  same 
tribe.     He  says, — They  have  no  cities — they  cannot  endure  a  com- 
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TOon  settlement  {'junctas  sedesJ)  They  live  separate,  wherever  a  ^^^"^  m* 
fountain,  a  field,  or  a  grove,  may  take  their  fancy.  In  the  villages  their  Chaptbb  I. 
houses  do  not  adjoin,  but  each  has  a  space  round  it.  It  is  from  these 
sources  that  the  feudal  scheme  is  with  the  greatest  probability  de- 
duced, not  that  they  contained  any  exact  pattern  of  its  institutions, 
but  rather  as  exhibiting  circumstances  naturally  preparing  the  bar- 
barians for  the  adoption  of  such  a  system.  In  the  relation  of  patron 
and  client  among  the  Romans,  some  writers  have  found  an  origin 
more  probable,  and  Niebuhr  characterizes  that  relation  as  the  feudal 
system  in  its  noblest  form.  The  grants  made  by  some  of  the  Emperors 
on  condition  of  military  service  have  also  been  referred  to  as  its  pro- 
bable root.  But  those  grants  were  allodial,  and  the  connexion 
between  patron  and  client  was  civil  and  not  military. 

The  inherent  character  of  the  feudal  tenure  is  a  grant  of  land  Inherknt 
made  voluntarily  by  a  king  or  leader  of  his  free  favour,  on  the  ^00^^^?"^ 
condition  of  fidelity  in  the  grantee,  and  of  military  service.     The  oath  ubb. 
of  fealty — '^fidelitatis  sacramentum!' — is  found  in  the  German  source. 
The  relation  of  the  dux  and  comites  was  also,  in  its  essential  features, 
a  precise  model  of  the  feudal  dependency.  It  is  true  that,  in  Germany, 
the  land  was  the  absolute  property  of  the  community,  and  subject 
to  individual  right  only  during  the  annual  appropriation.     But  a  more 
extended   tenure  would   naturally   result  from   occupying  a  richer 
country,  and  from  an  advancing  estimate  of  the  value  of  land,  and 
increased  security  of  possession. 

The  researches  of  Mr.  Hallam  and  M.  Guizot  have  thrown  some  Feus  origi- 
doubt  upon  the  opinion,  that  feus  were  at  first  precarious,  or  revo-  ^/^^^^  ^'^^ 
cable  at  the  grantor's  pleasure.     Sir  Thomas  Craig  (who  is  followed 
by  most  other  authorities)  assumes  that  this  was  their  primary  cha- 
racter during  the  period  which  he  terms  the  infancy  0/  feus.     The  next,  for 
next  stage  was  the  grant  during  the  vassal's  life,  which  prevailed  from  "^" ' 
the  beginning  of  the  seventh  till  the  end  of  the  eighth  century,  and 
is  called  by  Craig  the  childhood  o/feus.    Their  manhood  was  attained 
under  Charlemagne,  when  the  example  of  the  hereditary  quality  in  aftebwards, 
allodial  estates,  the  growing  security  of  property,  and  the  enhanced  "^*'^^*^'^*^- 
power  and  influence  of  the  feudatories,  prevailed  in  obtaining  the 
right  of  succession  to  children  and  grandchildren  in  the  direct  line. 

The  feu  exercised  in  its  turn  a  reciprocal  influence  upon  the  alio-  Merginq  of 
dial  tenure.     The  advantage  of  the  latter  in  being  transmissible  at  ^nuke^kto^ 
pleasure  was  more  than  counterbalanced  by  the  insecurity  of  posses-  the  feudal. 
sion  in  an  age  of  violence.     The  feu  was  comparatively  exempt  from 
this  danger,  by  the  implied  condition  of  the  feudal  contract,  that,  as 
the  vassal  was  bound  to  do  homage  and  give  suit  and  ser\'ice,  so,  on 
the  other  hand,  the  granter  or  superior  was  obliged  to  afibrd  protec- 
tion to  his  vassal.     The  allodial  proprietor  was  also  subject  to  severe 
social  grievances.     In  public  impositions  the  Roman  was  taxed  in 
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double  the  amount  levied  from  the  Frank,  and  the  old  inhabitant 
was  subjected  for  slight  offences  to  trial  by  fire  and  water,  which 
was  imposed  upon  the  barbarian  only  in  cases  of  murder.  In  order 
to  escape  these  hardships,  the  allodial  land  was  gradually  ceded  to 
the  powerful  barons,  who  reissued  it  to  the  proprietors  as  a  feudal 
estate ;  and  so  eventually  all  the  property  in  France  was  converted 
into  feus  or  fiefs.  In  England,  after  the  Norman  invasion  also,  the 
whole  land  in  the  kingdom  was  converted  into  proper  feus.  What 
was  the  precise  nature  of  the  Anglo-Saxon  tenure  then  supplanted  is 
a  point  of  dispute.  The  causes  which  we  have  traced  led  also  to  the 
establishment  of  the  feudal  system  in  the  other  countries  of  Europe. 
In  Scotland,  there  is  no  doubt  that  it  took  its  place  in  the  eleventh 
century,  although  it  is  a  matter  of  controversy,  whether  in  the  year 
1004,  or  at  a  later  date,  and  after  the  Norman  conquest. 

The  influence  of  the  Church  in  obtaining  the  renunciation  of  secu- 
lar jurisdiction  over  her  large  properties  is  regarded  as  a  main  source 
of  the  independent  civil  and  criminal  jurisdiction  of  the  feudal  lords. 
Mr.  Ross  quotes  a  charter,  dated  in  811,  whereby  civil  and  criminal 
powers  were  conferred,  and  the  Judges  discharged  from  interference. 
Such  a  condition  of  rights  afforded  full  scope  to  the  ambition  of 
powerful  feudatories,  and  the  whole  kingdom  of  France  fell  into  the 
hands  of  eight  or  nine  barons,  the  strongest  of  whom,  Hugh  Capet, 
usurped  the  crown  in  987. 

The  habits  and  powers  of  the  great  crown  vassals  were  imitated  by 
those  to  whom  they  granted  subordinate  feus,  and  these  sub-vassals 
had  again  dependants  under  themselves,  all  upon  the  condition  of 
homage,  military  service,  and  other  feudal  liabilitiea  In  this  manner 
the  characteristic  feudal  dependency  of  land  was  established,  and 
various  rules  and  customs  were  introduced  from  time  to  time  for  the 
settlement  of  differences  between  lords  and  their  vassals  in  France, 
Italy,  and  Germany,  where  the  system  prevailed.  These  regulations 
varied  in  the  different  states,  and  there  was  no  common  Institute  of 
the  feudal  law,  until,  in  the  twelfth  century,  it  was  compiled  under 
the  title  Consuetudines  Feudorum,  its  rules  being  drawn  chiefly  from 
the  customs  of  the  Lombards.  This  work,  known  also  •by  the  name 
of  the  Book  of  the  Feus,  is  printed  at  the  end  of  the  Corpus  Juris 
CivUis,  along  with  which  it  was  studied  in  the  schools  of  law ;  and  it 
obtained  general  regard  as  of  high  authority,  although  never  entirely 
adopted  by  any  one  nation. 

The  grand  feature  of  the  system,  which  we  have  endeavoured  to 
trace  to  its  fountainhead,  was,  that  it  invested  the  sovereign  with  the 
character  of  original  and  supreme  proprietor  of  all  land  subject  to  his 
dominion.  By  him  territories  were  allotted  to  his  more  powerful 
subjects,  who  subdivided  them  among  their  dependants,  and  these  in 
their  turn  made  subordinate  grants,  which  descended  through  succes- 
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sive  grades  to  an  extent  commensurate  with  the  exigencies  of  the  Part  III. 
military  following  down  to  its  lowest  rank.  The  property  thus  dis-  Chaftee  I. 
tributed  was  held  upon  various  conditions,  of  which  the  fundamental 
one  was  fidelity,  undertaken  by  the  act  of  homaga  The  feudatory  qath  of 
or  vassal  appeared  in  the  court  of  his  lord,  and  upon  his  knees,  in  homage. 
presence  of  the  other  vassals  of  equal  degree,  vowed  fealty  in  the 
words,  ** Devenio  vester  homo;'*  or,  according  to  Littleton,  laying 
his  right  hand  upon  a  book,  he  said,  "  Know  ye  this,  my  lord,  that  I 
"  shall  be  faithful  and  true  unto  you,  and  faith  to  you  shall  bear  for 
"  the  lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully 
"  do  to  you  the  customs  and  services  which  I  ought  to  do,  at  the 
**  terms  assigned,  so  help  me  God  and  His  saints.''  This  oath  created 
the  peculiar  ties  and  obligations  which  both  parties  regarded  as  their 
chief  privilege  and  highest  glory.  The  vassal,  besides  the  general 
obligation  of  fidelity,  undertook  to  attend  his  lord's  court  in  peace, 
there  to  give  counsel  and  execute  judicial  functions,  and  to  follow  his 
standard  in  war.  Besides  these  services  to  the  immediate  feudal  lord, 
there  was  implied  in  every  feu  the  duty  of  allegiance  to  the  sovereign, 
the  lord  paramount,  which  was  paid  through  the  medium  of  the  inter- 
mediate lord's  homage  and  obedience  to  the  Crown.  The  superior,  on 
the  other  hand,  undertook  the  reciprocal  engagement  to  protect  his 
vassals.  This  principle  of  mutual  obligation,  descending  through  suc- 
cessive orders  of  subinfeudation,  constituted  a  system  singularly  com- 
pacted and  strong,  uniting  the  interests  and  efforts  of  every  one,  from 
the  Sovereign  and  his  most  powerful  nobles  down  to  their  humblest 
dependants,  in  the  defence  of  the  soil  which  yielded  sustenance  to  all, 
while  it  maintained  a  military  retinue  for  the  overlord,  and  thus 
secured  protection  to  the  vassals  in  their  successive  degrees. 

The  interesting  associations  suggested  by  the  Feudal  system,  when  Feudal  ihoi- 
we  contemplate  the  bond  of  mutual  interest  and  protection  which  ^J^Jj^ties, 
it  was  designed  to  cement  and  preserve,  are  much  disturbed  when  our 
attention  is  called  to  the  casualties,  or,  as  they  are  termed,  feudal 
incidents,  which  rendered  the  vassal's  estate  to  a  considerable  extent 
precarious,  and  exposed  it  to  the  cupidity  and  rapacity  of  the  chief. 
Of  these  incidents  a  minute  and  very  interesting  accoimt  is  given  by 
Mr.  Hume  in  the  second  appendix  to  his  History  of  England.  We 
shall  notice  only  such  of  them  as  are  appropriate  to  our  subject : — 

The  great  feudal  casualty  was  that  of  Escheat — the  falling  of  the  Casualty  of 
estate  again  into  the  lord's  hands  by  forfeiture  of  the  vassal's  right.  *^^'^'^- 
This  took  place  when  the  vassal  was  guilty  of  a  breach  of  feudal  duty 
— as,  for  example,  neglect  or  refusal  to  attend  the  superior's  court, 
after  being  thrice  summoned.  The  sale  of  his  estate  without  the 
superior's  consent,  or  upon  a  tenure  different  from  his  own,  inferred 
forfeiture.  The  alienation  of  the  feu  was  so  high  an  offence,  that,  by 
the  fifty-fifth  title  of  the  second  book  of  the  feus,  the  writer  of  a  deed 
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of  alienation  was  to  have  ]iis  hand  struck  off.  The  commission  of 
crimes,  which  by  construction  was  held  to  be  a  want  of  fidelity,  and 
also  the  direct  breach  of  that  duty  by  desertion  in  war  or  betrayal  of 
trust,  were  also  punishable  by  escheat. 

Upon  the  vassal's  death,  his  heir  could  only  obtain  a  renewal  of  the 
feu  on  payment  of  a  fine,  (a  rule  which  still  subsists.)  And,  if  the  heir 
was  a  minor,  the  superior,  to  compensate  him  for  the  want  of  a  vassal 
of  mature  age,  was  entitled  to  the  rents  until  the  heir's  majority, 
subject  to  such  allowance  as  he  might  choose  to  grant  for  maintenance 
and  education.  This  was  the  casualty  of  Wardship^  a  productive 
source  of  emolument  to  the  Crown.  When  the  vassal  left  no  heir 
capable  immediately  or  prospectively  of  performing  the  feudal  ser- 
vices, the  feu  fell  to  the  superior. 

The  casualty  of  Marriage  was  another  of  these  incidents,  singularly 
characteristic  of  the  system  and  of  the  barbarous  state  of  society. 
When  the  heir  was  a  female,  the  lord  was  entitled  to  select  for  her  a 
husband  of  suitable  rank,  and  she  could  not  refuse  the  party  tendered 
without  forfeiting  either  her  property,  or  at  least  as  much  as  was  esti- 
mated to  be  the  value  of  the  match.  A  male  heir  also  required  the 
superior  s  consent  to  his  marriage,  and  it  was  usual  to  pay  large  sums 
for  liberty  of  choice.  In  the  reign  of  Charles  L,  the  Earl  of  Warwick, 
as  having  right  to  the  wardship  of  an  heiress,  extorted  £10,000 
sterling  for  his  consent  to  her  marrying  a  husband  in  every  respect 
suitabla 


Etil  conse- 
quences RE- 

BULTINQ  FROM 
FEUDAL  BT8- 
TEM. 


Such  was  the  feudal  system  in  its  most  prominent  features  As  a 
political  institution,  it  will  not  bear  to  be  examined  by  modem  tests 
or  ideas.  But  we  are  to  remember,  that  no  judgment  of  any  system 
can  be  just,  unless  it  have  a  regard  to  its  period  and  circumstances. 
At  the  same  time  it  is  impossible  to  shut  our  eyes  to  the  magnitude  of  . 
the  evils  which  the  feudal  scheme  involved.  The  primary  object  being 
security  from  external  violence,  all  its  provisions  were  bent  towards 
that  end.  No  merit  or  distinction,  therefore,  was  recognised,  but 
military  capacity — a  qualification  which  required  for  its  creation  and 
development  a  continuance  of  the  feuds  and  disorders  which  it  was 
its  ostensible  design  to  quell,  but  which  long  continued  to  cover  the 
face  of  Europe  with  desolation.  War  was  thus  the  prevalent  occupa- 
tion ;  and  not  only  were  the  regulations  necessary  to  maintain  inter- 
nal order  and  peace  deficient,  but  the  want  of  such  laws  was  not  felt, 
for  the  arts  of  peace  were  unknown  or  despised,  every  profession  but 
that  of  arms  (with  the  single  exception  of  the  priesthood)  being 
deemed  unworthy  of  a  freeman.  It  would  be  vain,  therefore,  to  look 
for  art  or  science  where  there  was  no  protection  for  them  ;  but  the 
policy  sketched  by  Tacitus  was  literally  fulfilled  in  the  desertion  of 
the  towns,  and  the  devastation  of  the  country.    In  such  circumstances. 
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a  universal  mental  prostration,  a  state  of  rudeness  and  ignorance,  was  Past  III. 
unavoidable,  and  religion  itself,  not  being  founded  upon  knowledge,  ca^^^g  i 
degenerated  into  superstition.  Again,  as  protection  was  the  object 
of  the  feudal  tenure,  and  the  value  of  the  protection  was  necessarilj 
proportionate  to  the  extent  of  the  overlord's  territory,  there  was  a 
constant  inducement,  not  only  to  maintain  his  possessions  unabridged, 
but  to  enlarge  them.  The  danger  of  weakness  from  diminution  was 
avoided  by  the  law  of  primogeniture,  which  prevented  division  ;  and 
the  risk  of  alienation  was  obviated  by  entails.  We  do  not  inquire 
here  into  the  expediency  of  these  rules,  but  only  note  them  as  the 
means  of  preserving  estates  entire.  Extension  of  domain  was  attained 
by  aggression,  supported  by  force  and  military  skill.  We  must  also 
note  the  effects  upon  character,  which  flowed  from  the  undue  eleva- 
tion of  the  feudal  lords  upon  the  one  hand,  and  the  excess  of  subser- 
viency in  their  subordinates  on  the  other.  The  glance  which  we  have 
bestowed  upon  the  feudal  incidents  exhibits — what  the  full  detail  of 
them  would  more  strikingly  display, — practices  tending  to  selfish 
aggrandizement  and  indulgence  in  the  superiors,  and  to  physical  and 
moral  subjection  in  their  vassals,  alike  inconsistent  with  rational  liberty. 
In  other  respects,  too,  the  feudal  habits  produced  results  calculated 
to  engender  confusion  in  the  moral  perceptions — as,  to  take  a  familiar 
instance,  when  feudal  rank  and  privileges  gave  a  child  precedence  of 
its  parent  by  succession — a  result  which  may  be  comparatively  harm- 
less now,  when  moral  influences  are  more  independent  of  conven- 
tional distinctions,  but  could  not  be  wholesome  in  an  age  of  darkness 
and  of  moral  weakness  and  depression.  M.  Guizot,  in  his  lectures  on 
the  civilisation  of  modern  Europe,  has  given  a  picturesque  view  of  the 
feudal  relations  in  their  actual  operation,  and  a  striking  representation 
of  the  tendency  of  these  relations  to  engender  blind  and  inconsiderate 
selfishness  on  the  one  hand,  and  abject  servility  on  the  other. 

The  causes,  by  which  the  human  mind  and  society  were  gradually  Causes  op 
liberated  from  the  bonds  of  ignorance  and  barbarity  after  the  tenth  ^£^5^x0  of 
century,  have  been  distinctly  traced  by  Dr.  Robertson  in  the  view  of  feudal  syf- 
the  state  of  Europe  prefixed  to  his  History  of  Charles  V. ;  and  to  his  ^^^' 
perspicuous  pages  I  must  refer  for  an  account  of  the  influence  exer- 
cised by  the  Crusades,  which  carried  men  to  the  fountains  of  learning 
and  knowledge,  producing  interchange  of  ideas,  and   consequently 
enlargement  of  views  and  removal  of  prejudices.      The  erection  of 
free  towns  was  another  powerful  instrument  in  the  establishment  of 
popular  freedom.     The  enfranchisement  of  slaves,  and  the  extension 
of  political  power  to  the  inhabitants  of  cities,  provided  a  counterpoise 
to  the  barons,  and  enabled  the  Crown  better  to  resist  their  domineer- 
ing spirit.     The  regular  administration  of  justice  was  promoted  by 
the  abolition  of  private  war,  the  prohibition  of  trial  by  judicial  com- 
bat, and  the  allowance  of  appeal  from  the  barons'  courts.     To  these 
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Pabt  IIL  causes  are  to  be  added  the  influence  of  the  Canon  Law,  and  the  re- 
CfljLPTEK  I.  vival  of  the  Roman  jurisprudence — the  strange  but  refining  spirit  of 
chivalry  with  its  noble  sentiments  and  generous  manners — the  resus- 
citation of  ancient  learning,  and  its  advancement  hand  in  hand  with 
science  in  schools  and  colleges — and,  lastly,  the  progress  of  commerce, 
aided  by  the  other  improvements  which  we  have  noticed.  These  causes 
powerfully  counteracted  both  the  inherent  severity,  and  the  incidental 
excesses  of  the  feudal  system  ;  and,  even  when  we  view  it  apart  from 
such  controlling  influences,  we  are  not  to  forget,  that  it  was  a  weapon 
whose  strength  and  edge  were  adapted  to  the  service  it  had  to  per- 
form. Those  who  are  most  forward  to  proclaim  its  faults  are  forced 
to  admit  at  the  same  time  the  services  which  it  rendered  in  opposing 
a  powerful  resistance  to  absolute  power  in  the  Crown,  and  to  acknow- 
ledge that  the  worst  efifects  of  the  feudal  habits  were  not  too  high  a 
price  for  the  escape  from  despotism,  which  we  mainly  owe  to  them. 
The  deference  to  rank  which  the  feudal  institutions  enjoined  has  been 
a  direct  source  of  peace  and  good  order  in  society,  and  a  powerful 
security  for  their  maintenance ;  nor  can  it  be  doubted,  that  the  same 
cause  was  instrumental,  in  combination  with  the  crusades  and  chivalry, 
in  imparting  to  men  habits  of  self-restraint  and  courtesy.  The  feudal 
principle  of  allegiance  has  also  contributed  much  to  the  formation  of 
what  is  faitliful  and  trustworthy  in  character,  and  to  these  various 
sources  we  cannot  err  in  ascribing  a  large  share  in  elevating  the  tone 
of  moral  feeling  in  modern  times,  by  imparting  and  sustaining  the 
principles  of  truth  and  honourable  sentiment. 

We  have  seen  enough  to  enable  us  to  understand  and  appreciate 
the  language  of  the  historian,  when  he  characterizes  this,  as  "  that 
"  prodigious  fabric,  which  for  several  centuries  preserved  such  a  mix~ 
"  ture  of  liberty  and  oppression,  order  and  anarchy,  stability  and  re- 
"  volution,  as  was  never  experienced  in  any  other  age,  or  any  other 
"  part  of  the  world.''  In  the  progress  of  our  studies  we  shall  have 
ample  occasion  to  observe  the  extent  of  our  obligations  to  a  kind 
Providence,  which  has  so  directed  the  fortunes  of  this  country,  that 
whatever  remains  of  the  sternness  of  feudal  rules  is  employed  to  pro- 
tect legitimate  rights,  and  insure  the  security  of  property,  and  that 
its  offences  against  natural  justice  have  yielded  to  the  peaceful  influ- 
ences of  Christian  light,  and  of  legislation  founded  upon  the  principles 
of  equity  and  reason. 


Adthoeity  of       II.  Feudal  usages  as  established  in  Scotland. — The  feudal  usages 
feudorum,        received  in  Scotland  were  not  modelled  in  precise  conformity  with 

the  Books  of  the  Feus,  nor  has  our  practice  ever  exhibited  the  prin- 
ciples of  that  system  in  their  strictness.  These  books,  indeed,  were 
not  regarded  as  strictly  authoritative  anywhere  but  in  Germany,  and 
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in  the  countries  subject  to  that  empire  ;  and  even  there  the  influence  Past  III. 
accorded  to  them  did  not  result  from  legislative  sanction,  but  from  a  chaptbb  I. 
conventional  recognition  of  their  authority.  The  conmetudinea  feur- 
daruniy  therefore,  will  be  studied  with  little  practical  benefit,  unless 
we  keep  constantly  in  view  our  own  laws  and  customs.  The  Statu- 
tory and  Common  Law  of  Scotland  is  our  highest  authority  in  feudal 
questions.  Then  the  usages  of  other  countries  observing  the  feudal 
institutions  may  be  appealed  to  ;  and  it  is  only  after  both  of  these 
have  failed  to  afford  a  solution,  that  we  betake  ourselves  to  the  Books 
of  the  Feus. 

Of  the  system  thus  moulded  from  our  own  peculiar  usages  in  com- 
bination with  the  primary  feudal  principles,  it  is  evidently  very  im- 
portant, that  we  should  possess  some  accurate  conception,  before 
proceeding  to  examine  the  writings  employed  in  it,  and  I  shall,  there- 
fore, enter,  in  the  first  place,  into  a  brief  statement  of  the  practical 
results  of  the  feudal  system,  as  these  now  exist  in  Scotland,  in  the 
rules  by  which  the  various  interests  connected  with  the  possession 
and  transmission  of  heritable  property  are  determined  and  secured. 
If  we  shall  succeed  in  forming  an  accurate  idea  of  the  system  gene- 
rally, that  will  serve  as  a  vantage  ground,  from  which  as  from  a 
height  we  may  constantly  afterwards  survey  for  guidance  and  expla- 
nation the  various  portions  of  the  field  which  is  to  be  explored. 

The  fundamental  principle  of  the  feudal  system  then  is,  that,  with  Fundamestal 
trifling  exceptions,  all  right  to  property  in  land  flows  from  the  Sove-  that  allland- 
reign,  as  originally  the  owner,  and  ever  afterwards  holding  the  para-  bights  flow 
mount  feudal  supremacy.     Wo  say  with  trifling  exceptions,  for  the  from  tm^sovb- 
allodial  tenure,  by  which  lands  are  held  free  from  the  continued  lia-  reign. 
bility  of  acknowledgment  to  any  dominant  proprietor,  occupies  only  a 
small  space  in  our  Jurisprudence.     This,  as  we  have  seen,  was  the 
tenure  of  all  property  among  the  Romans,  with  whom  a  purchaser  of 
land  acquired  it  entirely  free  from  any  interest  either  real  or  fictitious 
reserved  to  the  seller,  the  latter  being  denuded  as  absolutely,  as  if  the 
subject  of  sale  had  been  a  piece  of  money  or  a  corporeal  moveable 
transferred  from  hand  to  hand.     Even  after  the  introduction  of  the 
feudal  system  allodial  possessions  might  be  created  by  the  act  of  the 
overlord,  divesting  himself  not  only  of  the  rights  of  property,  but  of 
those  rights  also  which  were  the  grand  characteristics  of  the  feudal 
system,  viz.,  the  claim  to  the  vassal's  acknowledgment  and  services. 
Such  were  the  grants  by  Pepin,  Charlemagne,  and  Lotharius  to  the 
Roman  Pontifls  of  the  city  of  Rome  and  of  other  cities  conquered 
from  the  Lombard  kings  ;  for,  in  these  gifts,  the  grantors  reserved  no 
claim  of  service  or  acknowledgment  to  themselves.     The  claim  of 
homage,  where  it  was  reserved,  was  the  frequent  cause  among  proud 
feudatories  and  overgrown  principalities,  as  well  as  between  powerful 
kingdoms,  of  the  struggles  to  throw  off  subjection,  or  to  transfer  its 
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Pakt  III.     claims,  whicli  fill  many  pages  of  history,  and  impart  an  interest  to  the 
Chapter  I.    records  of  chivalry  and  the  creations  of  romance.     With  regard  to 

these  struggles,  it  is  well  known  to  every  student  of  our  own  annals, 

that  this  country  may  well  say, 

"  Quaque  ipse  miserrima  vidi, 

Et  qnorum  pars  magna  fui." 

But,  as  a  nation,  we  congratulate  ourselves,  that  it  was  only  under 
the  temporary  pressure  of  superior  force,  that  any  word  or  act  of  vas- 
salage was  ever  extorted,  and  that  the  spirit  of  the  people  was  too 
earnest,  and  their  patriotism  too  indomitable,  ever  permanently  to 
submit  to  a  foreign  yoke — a  historical  fact,  of  which  the  chief  value 
Examples  op    ^^^^ists  in  the  moral  qualities  which  it  indicates.     To  this  cause  we 
ALLODIAL  PRO-  must  ascribc  the  circumstance,  that  almost  the  only  example  of  alio- 
LAHD^-— ^^^  dial  property  in  Scotland  is  the  patrimonial  property  of  the  King, 

1.  Crown  pro-  which  is  allodial,  because  it  is  held  of  no  superior.     That  property 
"^^"*  consists,  in  the  first  place,  of  rights  reserved  to  the  Crown  out  of 

lands  feued  to  the  subject.     Such  are  the  right  to  mines  of  gold,  and 

also  of  silver,  when  found  in  a  certain  amount — the  right  of  forests. 

Bell's  Prin        which  are  so  strictly  royal,  as  not  to  be  transferred  by  a  grant  of  the 

§  670.  lands  within  which  they  lie,  unless  expressly  conveyed — and  the  right 

of  fishing  for  salmon.  Besides  these,  there  are  the  patrimonial  estate 
of  the  Sovereign,  consistingof  lands,  castles,  strongholds,  and  palaces 
— and  the  principality  of  Scotland,  belonging  to  the  Sovereign's  eldest 
son  as  Prince  and  Steward  of  Scotland,  and  to  the  King  jur^  coronce, 
when  there  is  no  Prince.  Decisions  shewing  the  nature  of  the  King's 
interest  in  the  principality  when  there  is  a  Prince,  and  when  there 
M.  11,685,  and  is  not,  will  be  found  in  the  Dictionary.  As  a  part  of  the  Sovereign's 
11,686.  allodial  estate,  there  is  also  to  be  classed  the  superiority  of  the  lands 

belonging  to  subjects  in  property,  which  estate  of  superiority  is  re- 
served to  the  Sovereign  as  the  fountain  of  all  feudal  rights,  and  con- 
tains, as  we  shall  afterwards  see,  a  certain  substantial  pecuniary  valua 

2.  Church  pro-  The  second  class  of  property  excepted  from  the  operation  of  feudal 

rules,  and,  therefore,  classed  under  the  category  of  allodial  subjects, 
consists  of  the  property  of  the  Church  in  its  churches,  churchyards, 
manses,  and  glebes,  to  which  a  perfect  title  is  created  by  the  desig- 

nation of  the  Presbytery,  without  any  grant  from  the  Crown,  and 

3.  Udalpro-    without  requiring  the  Crown's  sanction  or  confirmation.     The  last 
PBRTY.  exception  is  that  of  the  properties  in  Orkney  and  Shetland  held  by 

-!  Bankt.  543.    the  udcU  tenure.     Upon  the  marriage  of  the  daughter  of  Christian  I., 

King  of  Denmark  and  Norway,  to  James  IIL  of  Scotland,  these 
islands  were  mortgaged  in  security  of  her  portion,  and  the  right  of 
redemption  having  afterwards  been  renounced,  they  became  the  ab- 
solute property  of  the  Scottish  Crown.  But  it  was  a  condition  of  the 
transfer,  that  the  owners  of  the  soil  should  continue  to  hold  their 


pertt. 
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property  by  the  same  title  as  befora     That  title,  however,  consisted      Part  III. 
merely  of  natural  possession,  which  might  be  proved  by  witnesses,  and    chapter  I. 
no  written  evidence  was  required.     The  same  simple  tenure  still  sub-  xJdal  lands 
sists  with  regard  to  those  lands  within  the  islands,  of  which  the  pro-  ^^^  »^  ""- 
prietors  have  not  feudalized  them  by  obtaining  a  charter  from  the 
Crown.    They  are  liable  to  an  annual  impost  called  skat,  payable  to 
the  Crown  ;  but,  while  the  original  tenure  remains  unconnected  with 
the  Crown  by  a  feudal  relation,  the  udal  lands  are  allodial,  and  not 
subject  to  feudal  rules.     This  was  held  in  Dundee  v.  Heritors  ofOrh-  6  Br.  Snpp.609. 
ney  and  Shetland,  24th  January  1777.     Lord  Hailes,  as  the  report 
of  this  case  shews,  derives  the  term  udal  from  the  same  roots  in  the 
Norwegian  tongue  from  which  aUodial  is  supposed  to  come,  and  he 
ascribes  to  it  the  sense  of  '^  totum  vel  ahsolutum  imperium,"    When, 
however,  the  feudal  relation  has  once  been  constituted  by  charter 
from  the  Crown  and  sasine  following,  the  lands  in  these  islands,  thus 
feudalized,  are  governed  by  the  ordinary  feudal  principles,  with  the 
exception  of  Church  lands  not  exceeding  ,£^20  Scots  of  valued  rent, 
which,  by  1690,  cap.  32,  are  appointed  to  be  held  by  the  udal  right, 
without  requiring  to  renew  their  rights  and  infeftments.     Recent  de- 
cisions of  the  Court  regarding  udal  lands  are  strikingly  illustrative 
of  the  fundamental  principle  of  the  feudal  system,  that  under  it  all 
heritable  property  is  held  ultimately  of  the  Sovereign  as  paramount 
superior.     In  Beatton  v.  Gaudie,  2d  February  1832,  lands  in  Orkney,  lO  S.  280. 
held  for  a  long  time  upon  a  written  title  by  dispositions  and  sasines, 
were  found  not  to  have  been  feudalized,  because  the  sasines  did  not 
proceed  either  upon  charters  from  the  Crown,  or  from  a  subject  who 
derived  his  right  from  the  Crown.     The  same  rule  was  applied  in 
RendaU  v.  Robertson's  Representatives,  15th  December  1836,  where  15  S.  2C5. 
the  title  did  profess  to  be  gi-anted  by  a  disponee  of  the  Crown,  but 
that  disponee's  right  had  been  rescinded  by  statute,  and  thus  the 
lands,  not  being  traceable  by  a  valid  title  up  to  the  Crown,  were  held 
not  to  have  been  feudalized.     Reference  may  also  be  made  to  Spence  i  D.  415. 
V.  Earl  of  Zetland,  25th  January  1839,  where  there  was  discussion 
upon  this  point,  and  a  udal  proprietor  was  found  entitled,  as  well  as 
if  his  title  had  been  feudal,  to  sue  for  the  division  of  a  commonty. 

With  the  exceptions  which  we  have  now  pointed  out,  the  Sovereign  Soyereioh  ori- 
is  really  and  practically,  not  only  in  a  sense  proper  to  conveyancing,  ^^ an^para' 
but  by  a  reserved  substantial  interest,  the  original  proprietor  of  all  mount  over. 
heritable  subjects.     After  the  conquest  of  Jerusalem  by  Godfrey  of  "^^' 
Boulogne  and  his  comrades  in  the  crusades,  that  kingdom  was  divided 
among  the  victors  in  portions,  to  be  holden  for  knight's  service,  (i  &, 
that  the  grantee  of  each  portion  was  liable  to  furnish  a  specified  num- 
ber of  men-at-arms  when  required,)  which  is  the  original  feudal  tenure.  Infra,  p.  50i. 
and  so  natural  to  the  origin  and  purpose  of  the  system,  that  it  was 
presumed  to  be  the  tenure  when  the  grant  was  silent.    We  have 

32 
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Past  III.  another  example  of  the  assumption  of  the  whole  lands  of  a  kingdom, 
Chapteb  I.  ^^^  ^^®  issue  of  them  in  grants  to  the  Crown  vassals,  by  William  of 
Normandy  after  the  Conquest ;  for,  although  there  may  be  found 
SovEREioN  faint  traces  of  feudal  customs  among  the  Anglo-Saxons,  it  is  to  him 
pwETOB^AND  ^^^^  ^1^®  systematic  introduction  of  the  feudal  policy  in  England  is  to 
LORD  PARA-  te  ascribed.  In  Scotland,  those  of  our  antiquarians  who  maintain 
MOUNT.  ^.^j^  jealousy  the  genuineness  of  our  most  ancient  national  records 

believe,  that  we  possess  in  the  "  leges  Malcomi'*  evidence  of  the  estab- 
lishment of  the  feudal  system  in  this  kingdom  by  one  Royal  Act ;  for 
Bobs,  ii.  56.      the  introduction  of  that  relic  bears,  that  "  King  Malcolm  gave  and 
Leges  Mdlcfmi.  "  distributed  all  his  lands  of  the  realme  of  Scotland  among  his  men, 

"  and  retained  nothing  in  property  to  himself,  but  the  Royal  dignity, 
"  and  the  Mute  hill  in  the  town  of  Scoon  ;"  and  that  "  all  the  barons 
"  gave  and  granted  to  him  the  ward  and  relief  of  the  heir  of  ilk  baron 
"  when  he  should  happen  to  decease,  for  the  King's  sustentation/^ 
And,  although  our  best  authorities  (contrary  to  Skene,  who  recites  it 
without  suspicion,  v.  "Rdetnum")  reject  that  document  as  not  authen- 
tic, yet  the  transaction  which  it  professes  to  record  is  undoubtedly  a  re- 
presentation of  what,  either  by  one  act  or  by  a  series  of  acts  conferring 
new  grants,  or  confirming  previous  possessions,  gave  to  our  land- 
rights  their  systematic  character  as  all  primarily  derived  from  the 
Crown,  the  common  fountain  of  feudal  property  and  object  of  feudal 
homage. 
SuBiHFBUDA.         By  tho  first  statute  made  in  the  18th  year  of  Edward  L  (1290), 

"^"' called  from  its  initiatory  words  the  act  "  Quia  emptores  terrarum," 

Statutb  quia   it  is  shewn,  that  before  that  enactment  subinfeudation  was  practised 

in  England,  sales  of  land  being  made  in  such  wise  that  the  purchaser 
held  ^*  defeoffatoribus  s^uis,"  (i.d,  of  the  seller,  who  gave  him  warrant 
of  infeflment,)  and  not  de  capitalibus  dominie  feodorum  (ic.,  of  the 
over-lord,  of  whom  the  seller  held.)  The  purpose  of  the  statute  was 
to  prohibit  this  practice,  and  the  object  was  effected  by  allowing  such 
sales  only,  in  which  the  purchaser  should  hold  of  the  chief  lord  by 
the  same  services  as  his  feoffor  held  before.  This  statute,  accord- 
ingly, rendered  it  impossible  to  create  subordinate  feus  of  a  rank 
inferior  to  those  held  immediately  of  the  chief  vassals  of  the  Crown. 
Order  of  But  no  such  impediment  to  subinfeudation  has  ever  been  interposed 
g^„  "  ^^*"     in  Scotland.     On  the  contrary,  a  descending  array  of  subordinate 

feudatories  was  an  inherent  characteristic  of  the  system.  The  vas- 
sals first  in  dignity  were  dukes,  marquises,  and  counts,  who  were 
termed  capitanei  regni.  The  second  place  was  given  to  barons,  who 
were  the  valvaeoree  majoree.  Then  came  those  who  held  of  the 
barons,  and  were  styled  vcUvasores  minores,  or  rwUites,  These  also 
had  subordinate  vassals  called  vassalli  or  subvassores.  The  gradation 
Skene  de  tferb,  downwards  is  indicated  by  the  etymology  of  the  word  vassal,  quasi 
"^  basscMus — ie.,  inferior socius — from  the  French  " bos"  low,  though  it 
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is  derived  witli  greater  probability  from  the  German  ^^  ghesel^  a  PabtIIL 
companion,  which  does  not  exclude  the  idea  of  descent  in  rank,  and  Chaptee  I. 
corresponds  with  the  similar  relation  of  the  king  to  his  counts,  the 
comites,  or  companions  who  formed  his  council  Although  these 
feudal  relations  have  long  disappeared,  the  distinctions  which  they 
impressed  upon  our  land-rights  remain  ;  and  it  is  one  of  the  chief 
characteristics  of  these,  that  they  are  capable  of,  and  in  practice 
exhibit,  a  system  of  vassalage  progressively  subordinate,  the  number 
of  inferior  feus  being  without  any  defined  limit. 

In  feudal  language  a  grant  of  land  is  caWed  feodum — a  fief,  or  feud,  Mbavino  amd 


or  fee,  or,  according  to  our  ordinary  phrase,  a  feu.  The  word  ^^^^^  ^^ 
feodum  has  been  derived  trom  fides,  as  expressive  of  the  fidelity  due 
by  the  vassal  to  his  lord.  But  others  think,  that  the  term  finds  its 
native  original  more  probably  and  justly  in  the  Norse  "fee,"  a 
reward,  and  "  odA,"  property — ie,,  property  held  as  the  reward  of, 
or  as  conditional  upon,  service,  in  contradistinction  to  allodial  pro- 
perty, of  which  the  title  is  absolute  and  free  of  any  condition.  The 
term  is  familiarly  applied  to  the  land,  or  subject  of  the  grant ;  but, 
in  its  strict  and  proper  sense,  it  expresses  the  right  resulting  to  the 
vassal  from  the  feudal  contract.  Our  Institutional  Writers,  following  Depinitioh  of 
Sir  Thomas  Craig,  whose  genius  strongly  inclined  to  an  enthusiastic  "  ^^''* 
cultivation  of  the  feudal  system,  have  defined  a  feu  as  "  a  gratuitous 
"  right  to  lands,  given  on  condition  of  fidelity  and  military  service, 
"  the  radical  right  remaining  with  the  granter."  Tliat  is  a  descrip- 
tion, however,  more  suitable  to  the  lips  of  Obertus,  the  compiler  of 
the  Books  of  the  Feus,  than  to  be  enounced  by  those  who  teach  the 
actually  existing  nature  of  our  feudal  rights.  A  feu  might  properly 
be  termed  a  gratuitous  right,  at  a  period  when  it  was  in  reality 
what  its  primary  name  indicated,  viz ,  a  benefi^ium,  or,  as  Craig  has 
it,  "  benevola  et  libera  concessio/* — a  free  grant  held  by  the  pre- 
carious tenure  of  the  superior's  pleasura  Originally,  no  doubt,  this 
was  a  right  not  to  be  purchased  with  money,  but  the  feus  of  the 
inferior  orders  of  vassalage  soon  became  the  subject  of  commerce, 
and  far  from  being  a  gratuitous  right,  it  is  in  all  modem  acc^tation 
and  practice  onerous  in  the  highest  degree,  inferred  by  the  payment 
of  a  price  in  one  present  sum  or  in  annual  sums  under  the  name  of 
feu-duty.  The  conditions  of  fidelity  and  military  service  form  also  a 
part  of  the  definition  proper  to  the  era  of  feudal  habits  now  long 
gone  by.  We  have  nothing  left  which  corresponds  with  the  feudal 
notion  of  fidelity  by  the  vassal  to  his  superior,  if  we  except  the  duty 
of  loyalty  and  service  owing  by  all  vassals  to  the  sovereign.  This 
peculiarity  gives  to  the  Crown  feus  the  character  of  Feuda  ligia;  and  Ftudj,  tigia, 
the  same  duty  to  the  Crown  is  by  understanding  reserved  in 
grants  by  subjects.  But,  in  feus  by  one  subject  to  another,  the  duty 
of  fidelity,  as  regards  homage,  lives  but  in  the  shadow  of  a  form ; 
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Past  IIL  and,  as  regards  service,  it  is  either  reduced  to  the  humble  shape  of 
Chaptsk  I.  ^^^  \egsA  obligation  of  paying  regularly  the  annual  sum  in  money  or 
grain  now  substituted  for  military  service,  or  it  has  no  existence  at 
all,  where  the  pecuniary  acknowledgment,  as  is  frequently  the  case, 
18  altogether  elusory.  The  seryice  of  watching  and  warding,  peculiar 
to  the  burgage  tenure,  and  which  still  subsists  in  its  effects,  is  a 
remnant  of  the  feudal  duties.  The  last  part  of  the  definition,  how- 
ever, viz.,  that  the  radical  right  remains  with  the  grantor,  is  still 
an  inherent  principle  in  our  system  of  land-rights ;  for  the  grantor  of 
a  feu,  by  the  same  act  which  divests  him  of  the  possession  and  pro- 
fitable use  of  the  subject,  adopts  the  character  of  superior,  which 
adheres  to  him  by  a  necessity  resulting  from  the  mere  fact  of  his 
having  been  invested.  This  character  of  superior  has  a  real  feudal 
existence,  and  cannot  with  impunity  be  overlooked  or  disregarded, 
whether  the  interest  which  it  confers  be  substantial  or  elusory. 
Xhminiwn  <K-  The  relation  established  by  the  creation  of  a  feu  is  thus  that  of 
mMUmMs. ^ superior  in  the  grantor  towards  his  vassal,  the  grantee  ;  and,  as  the 
superior  retains  the  estate  to  certain  effects,  it  was  necessary  to  dis- 
tinguish his  interest  from  that  of  the  vassal  The  estate  of  the 
superior,  therefore,  is  termed  "  dominium  directum,"  while  that 
of  the  vassal  is  called  "  dominium  utile,"  The  propriety  of  these 
names  has  been  the  subject  of  much  dispute  among  Jurists,  and  the 
substance  of  the  arguments  is  given  by  Craig  in  the  9th  diegesis  of 
his  first  book.  The  opinion  that  dominium  utile  is  an  improper 
description  of  the  vassal*s  estate  was  founded  on  the  assumption,  that 
his  right  was  that  of  usufruct  only,  the  property  remaining  with  the 
superior.  Biit  this  was  inconsistent  with  the  ordinary  nature  of  usu- 
fruct as  a  personal  right ;  and  it  was  necessary,  therefore,  to  give  that 
right  a  peculiar  character  in  this  case,  as  being  transmissible  to  heirs. 
The  view  which  Craig  approves  is,  that  the  epithets  directum,  and 
ubUe  are  taken  from  the  division  of  actions,  the  utilis  actio  being  that 
which,  for  general  convenience,  is  allowed  to  one  who  acquires  an 
interest  by  contract,  in  order  to  make  that  interest  practically  avail- 
able or  profitable  to  him,  although  the  highest  legal  title  (t.e.,  the 
dominium  directum)  remains  with  the  other  contracting  party.  He, 
therefore,  adopts  the  distinction  of  dominium  directum  as  descrip- 
tive of  the  superior's  estate,  and  dominium  utile^  as  expressing  that 
of  the  vassal ;  and  in  this  he  has  been  followed  by  our  Institutional 
Writers,  and  by  universal  practice.  The  term  **/w"  is  applied  in- 
discriminately to  both  estates,  and  with  evident  propriety  in  the  case 
of  all  vassals  and  superiors  except  the  Crown,  which  being  supreme 
cannot  hold  a  conditional  estate. 

KiHneoPBou)-     Such  being  the  general  nature  of  the  relation  created  by  the  con- 
»a*  stitution  of  a  feu,  we  are  next  to  consider  the  conditions  upon  which 
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the  grant  was  made,  %.e,,  what  benefits  and  services  the  superior  and     Past  IIL 
vassal  were  reciprocally  obliged  to  render,  and  entitled  to  exact    The    Chap™  I. 
nature  of  the  services  is  determined  by  the  tenure  or  holding.     By 
"  holding"  is  meant  the  relation  of  the  vassal  to  the  superior  as 
regards  the  conditions  attached  to  the  feu.     There  were  originally 
five  kinds  of  holding  in  our  system : — 

(1.)  The  first  was  Wardholding,  so  called  from  the  valuable  privi-  i.  Wabobold- 
lege,  resulting  from  it  to  the  superior,  of  the  warding,  ift,  guardian-  "'®* 
ship,  of  his  vassal's  person  and  estate  during  his  minority.  This  was 
a  tenure  flowing  directly  from  the  original  nature  of  the  feu,  as 
a  provision  to  render  the  superior's  property,  even  when  feued 
out,  subser\'ient  to  his  feudal  state  and  power.  It  was  the  pro* 
per  feudal  tenure — the  same  as  the  military  holding  by  knight's 
service,  which  was  so  inherent  in  the  nature  of  the  feu,  that  it 
was  the  presumed  holding,  when  no  other  was  specified,  and,  even 
when  another  was  expressed,  this  was  also  held  to  be  implied,  if  not 
expressly  excluded.  The  obligation  upon  the  vassal  in  this  tenure, 
which,  from  the  first  word  of  the  clause  setting  forth  the  vassal's  duties, 
is  called  the  reddendo,  consisted  simply  of  "  services,"  or  of  **  ser- 
"  vices  used  and  wont," — an  obligation,  that  is,  to  perform  the 
service  implied  in  the  holding,  when  required  by  the  superior.  The 
power  conferred  by  tliis  tenure  being  esteemed  one  of  the  chief  in- 
struments of  the  rebellion  in  1745,  wardholding  was  abolished  by 
the  50th  statute  of  the  20th  George  II. 

(2.)  Another  species  of  holding  was  Mortification,  which  had  place,  2.  Mobtipica- 
when  grants  were  made  to  religious  houses,  or  for  pious  uses.  Such 
grants  were  ad  manum  niortuam,  i.e.,  to  a  hand  that  could  neither 
fight  for  the  superior,  nor  transfer  the  grant.  Here  the  reddendo  was 
generally  "  preces  et  lacrymce"  At  the  Reformation  such  purposes 
were  declared  superstitious,  and  the  mortified  lands  annexed  to  the 
Crown.  That  forfeiture,  however,  did  not  extend  to  purposes  of  bene- 
volence not  superstitious  ;  and  lands  may  still  be  mortified  for  any 
lawful  purpose,  to  be  holden  by  either  of  the  tenures  which  still  subsist. 

(3.)  Fevrholding  is  that  which  was  reckoned  ignoble  in  the  early  3, Fbufabm. 
era  of  the  feudal  system,  because  not  connected  with  military  service, 
but  introduced  for  the  encouragement  of  agriculture,  which  the  feudal 
policy  of  the  barbarous  ages  discountenanced.  The  tenure  of  feu- 
farm  is  mentioned  in  the  Act  1467,  cap.  71,  and  setting  by  feu-farm 
is  there  encouraged  by  an  engagement  on  the  King's  part  to  restrict 
his  claim  to  the  feu-farm  dues,  when  the  lands  should  have  fallen  into 
his  hands  by  the  casualty  of  ward.  Here  the  vassal's  obligation  is  to 
pay  to  the  superior  what  is  now  termed /eu-dw^y,  but  was  originally 
a  rent  in  money  or  grain — or,  it  may  be,  to  perform  farm  services,  as 
ploughing,  reaping,  &c.  This  is  now  one  of  the  holdings  most  fami- 
liar in  use,  and  it  is  closely  analogous  to  the  Remap  emphyteusis,  by 
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which  originally  the  uncultivated  lands  of  a  province,  and  afterwards 
other  lands,  were  granted  in  perpetuity  for  payment  of  an  annual 
rent.  He  who  granted  the  right  had  the  dominium  directum,  and  was 
called  dominus  emphyteuseos,  corresponding  to  our  superior,  while 
the  other  party  had  the  dominium  utile,  and  was  styled  emphyteuta^ 
answering  in  most  respects  to  our  vassal.  The  main  point  of  resem- 
blance in  addition  to  these  relations  is  the  acknowledgment  of  the 
superior's  right  by  an  annual  payment. 

(4.)  Blench-holding  corresponds  to  the  feudum  francum  of  the 
Lombards  ;  and  the  grant  by  frank-tenement  is  mentioned,  in  such 
terms  as  shew  it  to  have  been  practised  in  Scotland,  in  the  Act  1455, 
cap.  41.  This  was  the  tenure  proper  to  a  grant  bestowed  oh  prcedara 
in  rempublicam  rnerita  et  partam  hello  gloriam,  and  which,  on  that 
account,  was  exempt  from  all  services.  So  our  blench-holding  is  in 
libera  aJbd  firmd*  and  the  payment  is  one  penny  money,  or  other 
amount  altogether  or  nearly  elusory.  If  the  duty  stipulated  be  of 
yearly  growth,  it  is  not  under  this  holding  exigible,  if  not  demanded 
within  the  year ;  and,  whatever  is  the  nature  of  the  blench  duty,  if 
the  payment  be  qualified  by  the  words,  ^^ si petatur  tantum*'  the  vas- 
sal is  discharged  by  the  mere  failure  to  make  a  demand  within  the 
year. 

The  two  last-mentioned,  viz.,  feu  and  blench  holdings  are  the  only 
proper  feudal  tenures  now  subsisting.     But  there  is  a 

(5.)  Species  of  holding  proper  to  royal  burghs.  T)iq  feudum  hurgale 
is  holden  by  the  community  of  the  King ;  and  the  tenure  is  reckoned 
military,  the  duties  consisting  of  watching  and  warding,  which  at  a 
former  period,  no  doubt,  implied  the  requirement  and  responsibility 
of  military  service.  Each  proprietor  m^re  hurgi  holds  directly  of  the 
Crown,  the  magistrates  interposing  only  as  commissioners  for  the 
Sovereign  in  renewing  investitures.  We  shall  see  afterwards  that 
the  burgage  tenure  differs  from  the  feudal  in  not  permitting  subin- 
feudation. 
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Such  being  the  different  kinds  of  holding,  we  have  next  to  learn 
what  are  the  substantial  available  rights  which  the  feudal  contract 
bestows  upon  the  parties  to  it ;  and 

1.  Of  what  does  the  superiors  estate  consist? — (1.)  Originally,  as 
we  have  seen,  the  superior's  right  consisted  in  the  power  to  require 
personal  services.  These,  however,  in  so  far  as  of  a  military  nature, 
were  abolished,  as  inconsistent  with  the  public  security,  immediately 
after  the  rebellion  in  1715  ;  and  the  value  of  such  services  was  ap- 
pointed to  be  paid  in  money  by  the  Act  1  Geo.  I.  Stat  2,  cap.  54, 
the  value  being  ascertained  by  the  Court  of  Session,  where  the  parties 
could  not  settle  it  by  agreement  or  arbitration.     Such  services  as  are 

*  "  FWma  "  means  the  duty  which  the  tenant  pays  to  the  lord. 
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not  abrogated — those,  for  instance,  of  an  agricultural  nature,  plough-  Part  III. 
ing,  reaping,  carriages,  &c.,  may  still  be  enforced,  but  they  are  lost,  CiiAFrea  I 
if  not  exacted  within  the  year. 

(2.)  But  the  main  source  of  annual  return  to  the  superior  consists  2.  Yearly  pat- 
in  the  yearly  payments,  substituted  for  military  services,  or  stipulated  ""^f™™  ^omby 
by  the  grant.    Although  the  feu-holding  was  that  to  which  the  service 
of  annual  payment  was  most  anciently  attached,  yet  long  before  the 
abolition  of  the  military  tenure  in  1 748,  as  the  need  of  services  in 
the  field  had  diminished,  superiors  and  vassals  had  by  agreement  sub- 
stituted payment  in  money,  which  was  termed  taxed-ward.     This,  in  Taxed  ward. 
feus  held  of  subjects,  is  now,  of  course,  converted  into  feu-holding  by 
the  authority  already  mentioned. 

(3.)  A  third  source  of  emolument  to  the  superior  consists  in  the  3*  Casualuks 
casualties  of  superiority,  so  called,  because  arising  upon  the  occur- ^"""'**^**^' 
rence  of  certain  contingent  events. 

In  the  earlier  history  of  feus  the  casualties  proper  to  the  militaiy  (a.)  Casual- 
tenure  were  of  great  value.    There  was  the  casualty  of  Ward,  h^^JJ^^"^ 

which  gave  to  the  superior  not  only  the  guardianship  of  his  vas-        

sal's  person  while  under  ago,  but  also  the  profitable  custody  of  his  ^ajSk^"  ^' 
lands,  that  he  might  be  served  out  of  the  profits  of  these   until 
his  vassal  should  be  of  perfect  age.     There  was  next  the  casualty  Cabdalty  of 
of  Recognition,  which  was  a  forfeiture  of  the  vassal's  whole  estate  "coo*"*^"' 
to  the  superior,   in  the  event  of  his  alienating  more  than  half  of 
it  without  the  superior's  consent     The  etymology  of  this  word  as 
given  by  Skene   is    illustrative  of  feudal  principle.      The  whole 
estate  was  primarily  in  the  superior,  from  whom  the  vassal's  right 
was  derived.     The  return  of  the  lands  to  the  superior,  therefore,  is 
a  second  ascertaining  or  fixing  of  his  title  to  the  same  lands — hence, 
recognition.    The  third  casualty  in  ward  tenures  was  Marriage — an  Casualty  of 
exaction  singularly  characteristic  of  the  feudal  age  and  manners.  "^^KaiAOB. 
The  superior,  being  dependent  to  a  great  extent  upon  the  personal 
qualities  of  his  vassal,  had  an  interest,  that  no  inimical  influence 
should  be  intruded  in  the  person  of  his  vassal's  wife.     He  had,  there- 
fore, the  privilege  of  choosing  end  offering  a  wife  to  liis  vassal,  who 
was  at  liberty  to  decline  the  superior's  choice,  but,  by  doing  so,  was 
subjected  to  a  heavier  casualty.     Whether  the  superior  interfered  or 
not,  he  was  entitled  to  a  sum  equal  to  the  estimated  amount  of  the 
tocher  or  portion,  which  the  vassal  in  ward  or  unmarried  at  his  ances- 
tor's death  might,  according  to  the  extent  and  rental  of  his  property, 
be  expected  to  receive  upon  his  mairiage.     That  was  the  single  avail 
of  marriage,  payable  to  the  superior,  who  might,  however,  exact  the 
double  avail,  if  the  ward  should  refuse  to  marry  a  person  of  equal  con-  Casualties  of 
dition  offered  to  him.    These  casualties  were  swept  away  along  with  the  Z^^m^rv^ 
ward  tenure  by  20  Geo.  11.  cap.  60,  which,  where  lands  were  held  ward  20  Geo.  Ii. 
of  the  Crown,  turned  the  tenure  into  blench-holding,  and,  when  they  ^' 
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were  held  of  a  subject  superior,  the  ward  was  converted  into  a  feu- 
holding  at  an  annual  feu-duty  to  be  fixed  by  the  Court  of  Session. 
The  rules  fixed  by  the  Court  for  estimating  the  value  of  the  casualties 
are  contained  in  Act  of  Sederunt,  8th  February  1 749,  a  reference  to 
which  is  still  occasionally  requisite  in  practice. 
(6.)  Casualties  Of  the  casualties  Still  exigible,  the  first  is  peculiar  to  feu-holdings, 
sTiLL^tioiBLE.  jjeing  a  power  to  the  superior  to  annul  the  feu,  if  the  vassal  shall 

fail  to  pay  the  feu-duty  for  two  years.  This  irritancy  it  was  always 
competent  to  stipulate  in  the  title,  and,  by  1597,  cap.  250,  it  was 
made  a  statutory  condition  of  all  feus,  that,  if  the  feu-duty  remain 
unpaid  for  two  whole  years  together,  the  defaulter  shall  tyne  his 
feu,  in  the  same  way  as  if  there  were  a  clause  irritant  in  the  infeft- 
meni  This  statute  was  enforced  in  BaUenden  v.  Duke  of  Argyle, 
6th  July  1 792.  This  irritancy  may  be  purged  by  payment  at  the 
bar ;  but,  when  it  is  conventional,  (id,  expressed  in  the  title,)  purga- 
tion is  not  allowed,  unless  the  vassal  give  a  reasonable  excuse  for  his 
delay ;  Laird  ofWedderbum  v.  Wardiaw,  13th  February  1666.  The 
suit  by  which  this  casualty  is  made  effectual  is  the  action  of  declarator 
of  irritancy  or  tinsel  of  the  feu  ob  non  solutum  canonem.  If  the 
superior  betake  himself  to  this  remedy,  he  cannot  claim  arrears  of 
feu-duty  ;  Macvicar  v.  Cochran  &  Ker^  14th  July  1748.  The  other 
casualties,  or  occasional  payments,  due  to  the  superior  are  common 
to  all  the  holdings : — 

There  is  the  casualty  of  Non-entry,  which  is  founded  upon  the  fun- 
damental right  of  the  superior  to  have  a  vassal  entered  in  the  feu. 
The  heir  of  a  deceased  vassal  could  not  be  compelled  by  the  superior 
to  pei-form  services,  while  he  lay  out  unentered,  and,  in  that  case,  the 
superior  took  the  fee  in  satisfaction  of  the  services.  By  the  early 
feudal  customs,  if,  after  the  vassal's  death,  his  heir  neglected  to  enter 
with  the  superior  for  a  year  and  day,  his  right  was  eo  ipso  forfeited 
for  ever,  the  lands  reverting  to  the  superior  in  property  propter 
negligentiam  hc&redisjus  suum  non  prosequentis.  The  heir  is  still 
liable  to  the  same  forfeiture,  though  not  so  rigidly  foreclosed  by  the 
lapse  of  time.  Cpon  the  death  of  the  vassal  his  heir  is  bound  to 
enter  with  the  superior  by  obtaining  from  him  a  renewal  of  the  in- 
vestiture in  his  own  person,  and  he  is  bound,  at  the  same  time,  to 
pay  the  non-entry  dues,  consisting  of  the  retoured  duties  (which  are 
the  annual  value  of  the  land  according  to  a  valuation  made  during 
the  power  of  Oliver  Cromwell)  from  the  death  of  his  ancestor.  In 
feU'holdings,  however,  the  feu-duty  is  held  to  be  the  rent,  and,  there- 
fore, there  is  no  non-entry  duty,  until  it  is  judicially  claimed  along 
with  the  superior's  other  rights  at  renewing  the  investiture,  because 
the  feu-duty  is  payable  at  any  rate  in  terms  of  the  feudal  contract 
This  casualty  is  incurred  not  only  by  the  death  of  a  vassal,  but  by 
the  resignation  also  of  the  feu  into  the  hands  of  the  superior,  which 
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act,  as  it  terminates  the  vassalage  of  the  resigner,  renders  the  pur-  Pakt  HI. 
chaser  subject  to  the  penalties  of  non-entry.  These  are  enforced  by  chaptek  I. 
an  action  of  declarator  of  non-entry,  in  \vhich  the  superior  sues  to 
have  it  found  that  the  lands  are  in  non-entry,  and  that  the  bygone 
non-entry  duties  since  the  last  vassal's  death  until  the  date  of  cita- 
tion belong  to  the  pursuer,  and  that  the  full  rents,  maills,  and  duties 
of  the  subject  do  also  belong  to  him  as  superior.  If  the  entry  is  not 
taken  before  decree,  the  superior  is  entitled  to  the  full  rents  after 
the  date  of  citation,  unless  the  vassal  can  plead  a  reasonable  excuse, 
as  is  exemplified  in  Robin  v.  Drummond,  13th  June  1823.  Non-entry  2  8. 404. 
is  not  exigible  while  the  fee  is  full,  i.6.,  while  there  is  in  life  a  party 
infeft  upon  a  warrant  granted  by  the  superior  ;  nor  is  it  demandable, 
while  the  subjects  are  liable  to  terce  or  courtesy ;  nor  can  it  be  asked 
by  a  superior  who  refuses  to  enter  the  vassal,  or  by  a  superior  whose 
own  title  is  not  completed,  in  which  case  formerly  he  might  be 
charged  to  enter  and  upon  failure  the  vassal  was  entitled  to  go  to 
the  next  over-lord  for  his  entry,  which  inferred  a  forfeiture  to  the 
immediate  superior  during  the  vassal's  life  by  the  Act  1474,  cap.  57. 
Additional  facilities  are  provided  for  enabling  vassals  to  compel  an 
entry  by  the  Lands  Transference  Act,  which  we  shall  afterwards 
examine.  This  casualty  has  no  place  in  burgage  holdings,  because  in 
these  the  Crown's  vassal  is  the  incorporation  or  community,  which 
never  dies. 

There  is  also  the  casualty  of  Relief,  (from  relevare,  to  lift  again,)  Casualty  of 
paid  by  the  vassal's  heir  as  a  consideration  or  price  to  the  superior  "^'*^*'' 
for  granting  investiture  of  the  lands,  after  they  have  fallen  into  his 
hands  by  the  death  of  the  ancestor.     The  relief  originally  was  a  year's 
rent,  but  that,  in  the  case  of  an  heir,  is  restricted  to  the  amount  of 
one  year's  feu  or  blench-duty  in  addition  to  the  duty  of  the  current 
year.     Contrary  to  the  import  of  a  decision  founded  upon  in  Mr.  Ers- 
kine's  Principles  the  casualty  of  relief  is  payable  by  an  heir,  both  in  ii.  5, 22. 
Crown  holdings  and  in  feus  held  of  subject  superiors,  whether  stipu- 
lated in  the  investiture  or  not.     The  correct  doctrine  is  stated,  al- 
though not  with  confidence,  in  the  Institutes.  "•  ^»  ^^ 

When  a  purchaser  or  other  singular  successor  enters  he  is  liable  for  Compositioh. 
a  casualty  corresponding  to  the  relief,  but  which,  in  this  case,  is 
called  the  fine  of  alienation,  or  Composition.  The  composition,  how- 
ever, is  not  limited  to  the  feu  or  blench-duty,  but  consists  of  a  year's 
rent  of  the  subject  under  deduction  of  annual  and  public  burdens, 
repairs,  and  teind.  It  is,  however,  only  a  year's  rent  or  profit  as  de- 
rived by  the  vassal  that  is  exigible ;  and,  where  a  vassal  had  subfeued 
his  lands  at  a  rate  reckoned  their  fair  value  at  the  time,  and  the  sub- 
vassals  had  erected  houses  which  yielded  a  large  amount  of  rents,  it 
was  held,  that  the  over-lord  could  exact  as  composition  from  a  pur- 
chaser or  adjudger  of  the  intermediate  estate  only  a  year  s  sub-feu- 
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Part  III.     duty,  and  not  the  actual  rents  of  the  subjects.     This  was  decided  in 
Chapter  I.    Oockhum  R088  V.  Govemors  of  Heriot's  HospitcUy  6th  June  1815, 
F.C.;  2  Bligh's  affirmed  24th  July  1820.     The  report  in  the  Faculty  collection  is  re- 
App.  707.         plete  with  profound  legal  learning.     Following  the  principle  of  this 
10  S.  736.        decision,  it  was  held  in  Campbell  v.  Westenra,  28th  June  1832,  that, 
when  subfeus  had  been  granted  for  a  grassum  in  addition  to  the  feu- 
duty  of  the  sub-vassal,  the  composition  payable  by  the  mid-superior's 
singular  successor  is  a  year's  feu-duty  with  a  year's  legal  interest  of 
the  grassum.     The  report  of  this  case  shews,  that  it  is  still  undeter- 
mined, whether,  in  addition  to  the  annual  value  available  to  the  mid- 
superior,  he  is  bound  to  pay  such  casualties  derived  from  entries  to 
the  sub-vassals  as  may  arise  in  the  year  of  his  own  entry  with  the 
over-lord.     The  legal  rule  fixing  the  amount  of  the  composition  is  fre- 
quently controlled  by  the  agreement  of  parties  stipulating  or  taxing  the 
composition  in  the  title,  commonly  by  fixing  a  double  of  the  feu-duty  to 
be  payable  the  first  year  of  the  entry  of  heirs  and  singular  successors. 
Casualty  of        The  casualty  of  Escheat  is  a  forfeiture  of  the  vassal's  life-interest  in 
ESCHEAT.  ^YiQ  feu  by  his  remaining  a  year  and  day  at  the  horn  unrelaxed  after 

denunciation  for  a  crime,  or  by  his  receiving  sentence  upon  conviction 
of  a  capital  ofience.  The  Heritable  Jurisdiction  Act,  20  Geo.  11.  cap. 
60,  §  11,  abolished  this  penalty  as  well  as  the  single  escheat  of  move- 
ables, where  the  denunciation  was  for  a  civil  debt  or  obligation.  But, 
in  denunciation  for  crimes,  if  the  vassal  remain  at  the  horn  unrelaxed 
for  a  year  and  day,  not  only  is  the  condition  of  allegiance  to  the 
Crown,  which  is  implied  in  every  grant,  violated,  but  he  is  held  civilly 
dead,  and  the  liferent  of  his  lands  goes  to  the  superior,  excepting  in 
the  case  of  treason  and  rebellion  which  carry  the  fee  of  his  heritage 
by  forfeiture  to  the  Crown.  This  casualty  arises  also  upon  the  vassal 
receiving  sentence  of  death  and  escaping,  as  he  is  disqualified  by  the 
judgment  from  holding  the  feu,  and  the  escheat  subsists  during  his 
life.  It  is  to  be  observed,  however,  that  although  the  liferent  falls 
by  this  casualty,  the  fee  still  remains  in  the  vassal,  and  may  be  dis- 
posed of  by  him  in  any  way  which  does  not  prejudice  the  party 
^^/r^'a^'^*  entitled  to  the  liferent-escheat.  This  doctrine  was  applied  in  Jfocrotf 
646.      *    ^^'  V.  Macrae,  22d  November  1836,  affirmed  27th  June  1839. 
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DiscLAMATioH       Thoro  woro  formerly  other  casualties  involving  forfeiture  of  the  vas- 

sal  s  estate,  viz.,  Dtsdamatton — a  penalty  for  disowning  the  over-lord 
as  superior  of  the  feu  or  of  any  part  of  it ;  and  Furpresture — a  term 
of  French  origin,  implying  forfeiture  as  the  punishment  for  encroach- 
ing upon  the  superior's  property.  These  offences  were  tried  and  ad- 
judged by  the  superior  in  his  own  Court,  but  they  have  been  now  long 
abolished. 


Vassals 

ESTATE. 


(2.)  0/what  does  the  vassal's  estate  consist  f — The  vassals  right. 
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on  the  other  hand,  comprehends  the  property  (under  burden  of  the     Paht  III. 
superior's  claims)  of  the  lands  in  the  feu,  and  of  whatever  has  by    cbaftkr  I 
annexation  become  part  of  them,  as  houses,  walls,  trees,  &c.,  with  the 
mines  and  minerals,  and  all  that  is  implied  in  the  terms  dominium 
utile — the  power  of  all  legal  profitable  use,  and  of  absolute  disposal. 
This  right  of  property  is  subject  to  certain  exceptions  and  reservations  exceptiohb 
in  favour  of  the  Crown,  or  for  the  general  good.     To  the  Sovereign  tuejuefboit. 
are  reserved  those  things  which,  from  excellence  in  sua  genere,  are 
accounted  inter  regalia^  comprehending,  as  we  have  seen,  gold  and  Regalia. 
silver  mines,  salmon  fishing,  and  forestry ;  also  rivers,  highways,  and 
ports,  which  are  res  puhlicce,  and  pertain  to  the  Sovereign.     By  1617  Dovecots. 
cap.  19,  to  prevent  public  injury  from  the  multiplication  of  dove- 
cots, no  proprietor  is  entitled  to  erect  one,  unless  his  lands  within 
two  miles  produce  in  rent  ten  chalders  of  yearly  victual 

On  the  other  hand,  the  vassal  acquires  right  not  only  to  the  lands  Pabts  and 
specified  in  his  grant,  but  to  those  also  which  have  been  possessed  for  ^™'™"=»t8' 
forty  years  as  part  and  pertinent  of  the  lands  conveyed,  provided  the 
boundaries  of  the  property  be  not  specified,  for,  when  the  limits  are 
defined,  nothing  beyond  them  can  be  acquired  by  prescription. 


We  have  thus  made  a  brief  survey  of  the  general  features  of  the  Rbcapttula- 
system  of  feus  as  now  existing  in  Scotland.  Besides  the  peculiar  "^*  ®'  wohts 
burgage  tenure  there  are  two  holdings  proper  to  the  feudal  contract,  and  vabbal. 
viz.,  the  feu-holding  and  the  blench-holding.  The  party  of  whom  the 
feu  is  held  is  the  superior,  and  his  estate  or  interest  is  called 
dominium  directum-;  while  he  who  holds  the  feu  is  the  vassal,  and  his 
estate  or  interest  is  called  dominium  utile.  The  ward  tenure  in- 
volving military  service  being  now  abolished,  the  superior's  estate 
consists  of  (I.)  a  right  to  exact  within  the  year  civil  services,  when 
stipulated  ;  (2.)  the  annual  payment  of  feu  or  blench-duties  ;  and 
(3.)  the  casualties  of  superiority,  including  non-entry  duties  when 
the  feu  is  empty  by  the  death  or  resignation  of  the  vassal — relief 
payable  by  the  heir,  and  composition  by  a  singular  successor,  as  the 
price  of  a  new  investiture  upon  the  death  of  the  last-entered  vassal — 
liferent-escheat,  being  the  entire  profitable  use  of  the  feu  during  the 
life  of  the  vassal  in  the  event  of  his  denunciation  for  a  crime — and 
the  power  to  forfeit  the  vassal's  right  and  resume  possession  upon 
failure  in  payment  of  the  feu-duty  for  two  years.  And  the  vassal's 
estate  consists  of  the  entire  property,  use,  and  disposal,  (subject  to  the 
superior's  claims)  of  the  lands  feued,  under  burden  of  certain  fixed 
reservations  to  the  Crown  for  the  Sovereign  s  behoof,  or  for  the  public 
use  or  benefit 
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Part  111.  IIL  Ancient  m^de  of  constituting  the  feudal  relation. — Before  pro- 
Chapteb  I.  ceeding  to  exhibit  the  nature  of  the  instruments  by  which  the  feudal 
relation  is  now  created,  it  will  tend  to  a  more  complete  apprehension 
of  the  force  and  effect  of  these  instruments,  if  we  first  glance  at  the 
manner  in  which  fees  were  constituted  by  the  ancient  practica  Al- 
though these  remote  observances  are  now  exploded,  it  is  from  them 
that  the  present  forms  sprang  as  from  the  seminal  originals  of  which 
they  are  the  maturely  developed  fruit.  The  ancient  annals  of  Scot- 
land have  not  reached  us  in  such  a  state  of  presei-vation  and  com- 
pleteness, as  to  afford  clear  evidence  of  the  date  at  which  the  feudal 
system  was  introduced  into  this  kingdom  ;  but  it  is  supposed  to  have 
been  about  the  middle  of  the  11th  century ;  and  from  the  most  an- 
cient documents  extant  there  is  no  reason  to  doubt,  that  at  that  early 
period  the  feudal  usages  observed  here  were  of  the  same  simple  and 
striking  character  which  distinguished  them  in  other  countries  whose 
laws  and  manners  were  formed  under  the  combined  influence  of  the 
Roman  and  Gothic  jurisprudence  and  usages. 
OmoiNALLT  By  our  earliest  customs,  however,  the  feudal  right  was  established 

r™™^'!?     without  the  intervention  of  writinir.     It  was  created  by  the  act  of  the 

REQUIRED  IN  ,  ^  ^  ,0  ^     "^       , 

CONSTITUTION     supcrlor  or  lord  delivering  possession  to  the  vassal  with  his  own  hands 
OF  A  FEU.         — ^f  which  we  have  a  remnant  in  the  sasine  propriis  manibus. 
Proper  inve8-       This  mode  of  conferring  the  right  was  called  the  proper  investiture, 
TiTURE.  j(j  iqq\  place  upon  the  ground  in  presence  of  the  superior's  other 

vassals,  who,  from  being  of  the  same  rank,  and  all  bound  to  attend 

the  Courts  of  their  superior,  and  to  discharge  to  him  all  the  duties 

implied  in  their  tenure,  and  sworn  also  to  do  justice  to  each  other, 

Para  curia,     were  termed  the  pares  curice  or  pares  curtis.     They  possessed  judicial 

powers  in  cases  falling  under  the  superior's  jurisdiction,  and  every 
vassal  under  criminal  accusation  had  a  right  to  be  judged  by  them, 
as  the  court  of  his  peers  or  equals.  They  were  witnesses  also  to  the 
conveyance  of  the  superior's  property  by  the  reception  of  new  vassals 
or  the  resignation  of  old.  They  knew  whether  the  lands  had  already 
been  granted  to  another,  or  whether  they  remained  in  the  superior's 
hands  and  could  be  disposed  of  by  him.  They  were  witnesses  to  the 
new  vassal's  oath  of  fidelity,  to  the  conditions  of  his  tenure,  and  to 
the  fact  of  sasine  or  possession  being  granted  to  him  by  the  superior. 
The  evidence  of  the  pares  to  these  facts  was  so  essential,  that  grants 
were  null  if  not  made  in  their  presence.  The  procedure  was  thus  of 
the  simplest  description.  The  superior  attended  upon  the  ground, 
and  gave  possession  to  the  vassal,  receiving  his  declaration  of  fidelity, 
which  completed  the  right  without  any  writing.  The  conveyance 
was  thus  by  parole  merely,  the  essence  of  the  transaction  being  the 
act  of  the  superior,  evidenced  by  the  delivery  of  possession  in  the 
public  court  of  his  vassals,  in  whose  memory  alone  the  grant  was  re- 
gistered. 
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In  process  of  time,  although  the  period  is  not  distinctly  marked,     Part  III. 
and  would  probably  be  various  according  to  the  rank  of  the  parties   ^  j 

and  importance  of  the  estate,  it  was  deemed  advantageous  to  have  a  wmnHGiFriK)- 
written  memorandum  of  the  transaction,  and  this  was  simply  a  brief  duced. 
attestation  by  the  superior  that  he  had  delivered  possession,  the  form  Brevelesiatvm. 

of  this  writing  giving  the  name  breve  testatum.     This  writ  is  the         

foundation  of  the  charter,  and  it  was  equivalent  in  its  effect  to  the 
charter  and  sasine  combined,  being  evidence  under  the  superior's 
hand  both  of  the  grant  and  of  the  delivery  of  possession ;  nor  was 
the  superior  8  own  attestation  indispensable,  the  certificate  of  a  notary  gj^gng  ^^^^ 
public,  or  of  two  witnesses  from  among  the  pares  curice  being  also  "Breve." 
received,  or  it  was  sealed  by  the  superior  and  pares. 

The  original  purpose  of  the  breve  testatum  was,  therefore,  to  certify  Improper  ih- 
the  fact,  that  the  vassal  had  been  invested,  and  possession  given,  vkstiture. 
But,  as  it  was  not  always  convenient  for  the  superior  to  attend  per- 
sonally, the  practice  was  introduced  of  executing  the  breve  testatum 
before  possession  was  given,  and  directing  it  to  the  superior's  commis- 
sioner or  baillie  as  a  warrant  to  give  possession  to  the  vassal.-  This 
was  called  the  improper  investiture,  because  not  conferred  upon  the 
ground  by  the  act  of  the  superior  himself ;  and  it  was  another  advance 
towards  the  charter,  the  breve  in  this  case  being  antecedent  to  the 
possession,  of  which,  accordingly,  it  could  not  be  received  as  evidence, 
unless  it  bore  the  seal  of  the  baillie  in  token  of  possession  having  been 
delivered  ;  or  the  baillie  gave  a  separate  certificate  of  the  fact,  corre- 
sponding in  its  effect  to  our  instrument  of  sasine.  An  example  of  the 
separate  declaration  by  a  baillie  that  he  had  given  possession  to  the 
vassal  is  printed  in  the  appendix  to  Mr.  Erskine's  Institutes,  No.  3  ; 
and,  in  the  charters  contained  in  Anderson's  Diplomata^  there  will  be 
found  many  references  to  the  breve  as  attesting  the  right  to  lands. 
Thus,  in  a  charter  by  Alexander  I.  to  the  prior  and  congregation  of 
St.  Cuthbert's,  he  grants  to  them  certain  lands  to  be  peaceably  pos- 
sessed, '^  sicut  breve  Jratris  mei  Eadgari  Regis  vobis  testaturJ* 

In  the  proper  investiture,  therefore,  which  was  the  original  and 
natural  form,  the  vassal's  sasine — that  is,  the  delivery  of  possession 
to  him — was  antecedent  to  his  written  title,  which  was  a  certificate  of 
the  fact  In  the  improper  investiture,  on  the  other  hand,  the  breve 
testatum  preceded  the  sasine,  and  contained  the  warrant  for  conferring 
it.  Fees  are  now,  therefore,  constituted  by  the  improper  investiture 
only,  because  the  charter  which  is  the  superior's  warrant  is  antecedent 
to  the  sasine,  which  is  the  attestation  of  delivery  of  possession.  We 
shall  now  proceed  to  examine  these  instruments. 
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Part  III. 
Chapteb  II. 


CHAPTER  11. 

CONSTITUTION  OF  HERITABLE  RIGHTS  BY  CHARTER  AND  SASINE — RIGHTS 
RESULTING  THEREFROM  TO  SUPERIOR  AND  VASSAL. 


Chabtebs — 
orioihal,  or 

Br  PROOBEflS. 


ORionrAL 
Charter. 


I.  The  Charter. 

The  charter  derives  its  name  from  the  substance  upon  which 
deeds  are  ordinarily  written,  although,  in  practice,  charters  are  writ- 
ten not  upon  paper,  but  upon  vellum.     Charters  are  either  original, 
or  hy  progress.     The  original  charter  is  employed  to  create  a  new 
fee — the  charter  by  progress  to  renew  or  confirm  a  fee,   formerly 
created,  to  the  vassal's  heir  or  assignee.     It  is  the  original  charter  with 
which  we  have  now  to  do,  and  we  are  to  view  it  in  its  simple  abstract 
form,  as  the  deed  by  which  a  new  dependency  or  feu  is  created  by 
the  transmission  of  the  dominium  utile  from  the  grantor  to  the 
grantee.     Excepting  the  peculiar  case  of  the  conversion  of  a  udal 
tenure  into  a  feu,  no  original  charter  is  now  granted  by  the  Crown, 
because  tliere  is  no  portion  of  the  soil  which  has  not  long  since  been 
appropriated  to  its  vassals,  or  as  the  patrimonial  estate  of  the  Sove- 
reign  or  Princa     The   Crown-charters,   therefore,   which  are   now 
granted,  are  charters  by  progress,  renewing  or  confirming  the  ancient 
Crown  grants,  and  these  will  be  best  explained  at  a  future  stage, 
when,  after  tracing  the  feudal  right  from  its  source,  we  shall  come  to 
inquire  into  the  modes  of  its  transmission.     The  original  charter  is 
thus  granted  by  a  subject,  either  himself  holding  immediately  of  the 
Crown,  or  else  holding  of  another  subject  who  is  a  Crown  vassal  or 
removed  by  one  or  more  degrees  below  the  rank  of  a  Crown  vassal, 
there  being  no  limit  to  the  number  of  subordinate  subinfeudations. 
Ingt  ii.  3, 19.    Mr.  Erskine  has  been  censured  for  the  latitude  with  which  ho  has 
applied  the  term  charter  ;  but  it  is  to  be  kept  in  view,  that  he  is  there 
employing  the  term  in  its  widest  generic  sense,  as  signifying  a  writing 
which  contains  a  grant,  or  transmission,  of  a  feudal  right.     By  modem 
practice,  no  doubt,  the  transmission  of  a  feudal  right  is  called  a  dis- 
position,  but  we  shall  afterwards  find,  that,  in  the  earlier  practice, 
transmissions  were  made  by  charters  ;  and,  accordingly,  the  divisions 
or  distinctions  of  charters  given  by  Mr.  Erskine  in  the  passage  referred 
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to  are  descriptive  of  the   peculiar  characteristics  of  the  charter     PabtIII. 
according  to  its  purpose  in  constituting  a  fee  or  in  transferring  it  in   ^  j, 

one  or  other  of  the  modes  requisite  to  attain  the  object  of  the  trans- 
ference. The  original  charter  is  that  which  Mr.  Erskine  calls  the 
charter  de  me,  because  it  creates  a  new  holding  by  the  grantee  as 
vassal  of  the  grantor  as  superior. 

This  is  one  of  the  most  important  instruments  in  Conveyancing,  Obiginalohabp 
and  it  has  been  examined  and  explained  by  Institutional  writers  ""Wi  «»»<*• 
more  fully  than  any  other.     It  will  be  necessary  that  we,  in  like 
manner,  devote  some  space  to  it,  both  on  account  of  its  intrinsic  im- 
portance as  the  foundation  of  the  feudal  right,  and  for  this  reason 
also,  that,  as  the  constitution  of  every  new  feu  is  in  effect  a  transmis- 
sion, and,  on  the  other  hand,  dispositions  by  which  transmissions 
are  made  operate,  for  the  most  part,  for  all  practical  purposes,  as 
constituting  new  fees,   therefore,  whatever  tends   to   elucidate  the 
original  charter,  explains  also,  in  most  points,  the  form  and  effect  of 
the  disposition.     We  will,  also,  in  explaining  the  deeds  affecting  land- 
rights,  do  so  with  a  direct  reference  to  the  forms  and  clauses  which 
were  in  use  before  the  recent  Statutes,  and  particularly  before  the 
10  &  11  Vict.  cap.  48  ;  and  that  for  three  reasons,  viz. : — 

First, — The  statute  introducing  the  abbreviated  clauses  is  permis- 
sive, and  not  obligatory,  and,  therefore,  the  previous  forms  may  still 
competently  be  used,  and  in  special  circumstances  it  will  occasionally 
be  necessary  still  to  employ  them. 

Secondly, — The  security  of  land-rights  will,  for  many  years  to  come, 
depend  upon  the  accuracy  of  deeds  executed  before  the  date  of  the 
Statute,  and  the  Conveyancer  must  understand  their  forms  in  order  to 
qualify  him  to  test  the  validity  of  such  deeds. 

Thirdly, — ^The  abbreviations  permitted  by  the  statute  are  designed 
only  to  avoid  the  prolixity  of  the  old  clauses.  They  are  not  intended 
to  supersede  their  effect.  On  the  contrary,  the  intention  of  the 
abbreviations,  as  declared  by  the  statute,  is  to  produce  the  same 
effect  as  if  the  previous  forms  were  used.  In  the  progress  of  our  ex- 
amination, however,  we  shall  notice  where  the  new  forms  are  to  be 
introduced,  and  their  statutory  effect. 

All  charters  were  at  first  written  in  liatin,  the  language  of  the  once  Chabtbbs 
universal  empire,  and  which,  after  its  fall,  formed  the  storehouse  of  J^^^^^^^'" 
legal  learning.     In  England,  Latin  was  supplanted  by  French  at  the 
Norman  Conquest,  but  it  was  again  introduced  by  Edward  III.,  and 
continued  until  Cromwell,  when  the  vernacular  was  substituted ;  but 
Latin  resumed  its  place  at  the  Restoration,  until  the  reign  of  George 
II.,  when  law  proceedings  were  ordered  by  statute  to  be  in  English,  a 
subsequent  statute  being  found  necessary,  however,  to  permit  the  re-  6  Geo.  II.  c.  14. 
tention  in  Latin  of  untranslatable  technicalities,  such  as  the  names  of 
writs,  &a     In  France,  the  introduction  of  tlie  native  language  in  legal 


512 


LECTURES  ON  CONVEYANCING. 


Paht  III.  proceedings  gave  occasion  to  Voltaire's  sneer,  that  the  people  were 
Chapter  II.  ^^^^  enabled  to  read  their  ruin  in  their  own  tongue.  In  this  country, 
Latin  continued  to  be  the  language  of  the  Law-courts  and  of  deeds 
until  it  was  abolished  by  Cromwell ;  but  it  was  restored  in  charters  and 
sasines  by  Act  of  Sederunt,  6th  June  1661,  and  continued  to  be  used 
in  Chancery  for  Crown  grants  until  1847,  when  English  was  substi- 
tuted by  10  &  11  Vict.  cap.  51,  §  25.  Since  the  end  of  the  I7th 
century,  charters  granted  by  subjects  have  ceased  to  be  in  Latin. 

An  original  charter  may  either  constitute  a  feu-holding  for  payment 
of  an  annual  duty  in  money,  grain,  or  civil  services,  (the  last  being 
rare  in  practice,)  or  it  may  create  a  blench-holding  for  the  annual 
payment  of  an  elusory  duty.  We  shall  first  examine  the  feu-charter, 
as  exemplified  in  the  Juridical  Styles,  and  afterwards  point  out  the 
variation  in  the  form  when  the  holding  is  blench. 


Vol.  i.  p.  16 
4th  Edition. 


Clauses  op 
feu-charter. 


The  Fei^Charter  contains  the  following  clauses,  viz. : — 

1.  The  narrative  clause,  including  the  parties'  names  and  the  cause 
of  granting. 

2.  The  dispositive  clause,  containing  (1.)  the  granter  s  act  of  con- 
veyance, (2.)  the  destination,  or  substitution  of  heirs  to  the  grantee, 
and  (3.)  the  description  of  the  grant. 

3.  The  tenendas,  shewing  the  tenure. 

4.  The  reddendo,  which  contains  the  duties. 

5.  The  clause  of  warrandice. 

6.  The  assignation  of  the  title-deeds  and  rents. 

7.  The  grantor's  obligation  to  free  the  subjects  of  public  burdens. 

8.  The  clause  of  registration. 

9.  The  precept  of  sasine. 
10.  The  testing  clause. 

The  two  first  clauses,  the  narrative  and  dispositive,  «by  their  gram- 
matical construction  form  one  sentence,  but  the  matters  which  they 
respectively  contain  are  separable,  and  it  is  convenient  to  examine 
them  separately. 


1.  The  ad- 
dress. 


2.  GrattterVi 

NAMR. 


1.  The  Narrative, — (1.)  The  deed,  according  to  this  style,  opens 
with  the  address,  "  Know  all  men  by  these  presents"  These  words 
declare  the  character  of  the  deed,  as  falling  under  the  class  of  notitice. 
It  is  not  a  secret  or  private  contract,  but  a  public  instrument  coming 
in  place  of  the  act  formerly  performed  in  the  open  Court  of  the  pares 
curies,  and  which,  in  its  efiect,  will  still  be  patent  to  the  public  through 
the  records,  where  the  vassal's  right  must  appear,  in  order  that  it  may 
be  real  and  complete.  The  address,  however,  is  not  indispensable, 
and  is  now  in  practice  frequently  omitted, 

(2.)  The  name  of  the  granter  is  followed  by  his  designation,  or,  as 
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it  is  called  in  England,  addition.     If  the  title  of  the  grantor  (i.e.  his     Pabt  hi. 
right  to  the  lands)  be  subject  to  any  ambiguity  or  burden,  the  grantee    Chaptkb  II. 
will  require,  that  the  deed  be  executed,  in  token  of  their  consent,  by  Cowsehtebs 
those  who  have  an  interest  through  the  ambiguity  or  burden.     It  is  to  the  deed. 
true,  that  the  signature  of  one  having  but  a  doubtful  or  a  supposed 
interest  adds  to  the  transmitting  efficacy  of  the  deed,  only  in  so  far 
as  such  interest  may  prove  to  have  a  real  foundation  ;  but,  though  the 
subscription  of  one  who  has  no  right  adds  nothing  to  the  grantee's 
right,  it  does  not  diminish  its  validity,  and  the  consenter  is  precluded 
from  challenge.     A  familiar  example  of  deeds  signed  by  those  who 
have  no  real  right  is  a  conveyance  by  trustees,  some  of  whom,  having 
been  assumed,  may  not  be  vested  in  the  property.     Their  subscrip- 
tion docs  no  harm ;  the  point  to  be  looked  to  is,  that  the  deed  is 
executed  by  all  the  trustees,  or  a  sufficient  number  of  those  who  are 
vested.     The  question  is  discussed  by  Mr.  Erskine,  whether  a  charter  Inst.  ii.  3, 21. 
is  valid  which  is  subscribed  by  the  true  proprietor,  but  only  as  a  con-  What,  if  a 
senter,  and  not  in  his  proper  character  of  grantor.     Sir  Tlioraas  Craig  executed  bt 
distinguishes  between  the  case  where  the  grantor  has  no  shadow  of  ^^^  "^"^  ™" 
right,  and  where  he  has  a  probable  right,  and  holds,  that  there  must  tor,  but  to 
be  some  interest  in  the  principal  grantor,  otherwise  the  subscription  ^hich  the 
of  the  true  owner  will  have  no  effect ;  but  Mr.  Erskine  thinks  there  is  bents? 
DO  real  difference,  and  that,  as  transmission  is  founded  upon  consent, 
the  consent,  in  whatever  way  given,  either  transmits,  or  founds  an 
obligation    upon   which   transmission   by  voluntary  or  judicial   act 
may  be  obtained,  and  that  this  will  hold  even  although  the  grantor 
has   no   shadow   of   a    title.      Where    the    grantor's   title   was   re- 
stricted to  a  liferent,  it  is  said  to  have  been  decided,  that  his  dispo- 
sition, consented  to  by  his  son,  who  was  fiar,  was  as  binding  against 
the  son,  as  if  he  had  been  principal  disponer ;  Moncrieff ;  and  Mr.  Harcarse,  171. 
Erskine's  view  of  the  extreme  case  where  the  disponer  has  no  title 
is  supported  by  xhe  case  of  Buchan  v.  Cockbuniy  11th  December  1739,  m.  6528; 
the  report  of  which  bears,  that  the  Court  was  unanimous,  that  the  l^^  ^*  ^' 
consent  of  the  proprietor  to  a  disposition  a  non  domino  implies  a 
conveyance  of  the  property,  as  what  can  have  no  other  intention  or 
meaning.     The  case  of  Mounsey  v.  Maxwell,  29th  November  1808,  is  Hume,  237. 
an  express  authority  to  the  same  effect ;  but  Baron  Hume  remarks, 
that  this  point  did  not  receive  much  consideration,  and  his  own  obser- 
vations are  worthy  of  serious  attentiob.    He  points  out,  that,  although 
the  consenter  may  be  barred  from  challenge,  the  question  might 
assume  a  different  aspect,  if  maintained  with  a  bond  fide  disponeo  of 
the  true  owner,  who  could  argue  with  great  effect,  that  the  mere  con- 
sent did  not  involve  such  an  act  of  dominion  as  could  transmit  the 
property.     This  view  coincides  with  that  contained  in  Stewart's  An- 
swers to  Dirleton's  Doubts.    The  prudent  Conveyancer  will,  of  course,  p.  52. 
study  to  avoid  any  occasion  for  such  a  controversy.     It  is  frequently 
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Part  HI.     convenient  to  obtain  in  the  charter  or  other  conveyance  the  consent 

Chapter  II.   ^^  ^  creditor,  as  of  a  wife  infeft  for  a  locality  or  jointure,  or  of  the 

Consent  OF      creditor  in  a  debt  heritably  secured.     The  consent  of  parties  so 

oRBDiTORs,  AND  sltuatcd  cau  only  be  granted  in  a  writing  subscribed  by  them  ;  Lan- 

M  14  479         dales  y.  Landale^  12th  June  1752.     Consent  imports  on  their  part 

only  non  repugnantia,  and  that  they  will  not,  on  the  ground  of  their 
debts,  compete  with  the  purchaser.  But  it  does  not  imply  a  convey- 
ance of  their  debts  to  the  purchaser,  or  a  right  on  his  part  to  use  their 
debts  in  support  of  his  right.  In  order  to  have  such  a  right,  he  must 
obtain  an  express  conveyance.  These  points  are  illustrated  by  Clerk 
M.  6629.  Home's  report  of  the  case  of  Buchan,  supra.    Whatever  may  be  the 

eflTect  of  a  charter  or  other  conveyance  to  which  the  true  owner  only 
consents,  no  prudent  Conveyancer  will  receive  that,  when  it  is  in  his 
power  to  obtain  a  regular  conveyance — for  which  there  is  this  strong 
reason,  in  addition  to  the  inconvenience  of  a  title  open  to  any  excep- 
Enk.  Inst.  ii.  tion,  that  there  is  no  implied  warrandice  against  a  consenter,  and,  as 
^*  a  consequence  of  that  doctrine,  the  consenter  is  not  precluded  from 

insisting  in  rights  which  arise  in  his  favour  after  the  date  of  the  con- 
M.  7762 ;  sent,  although  such  rights  injure  the  grantee ;  Stuart  v.  Hutchison, 

i^Rosi  L.  C.      27th  January  1 681.     Here,  and  in  the  previous  case  of  Forbes  v.  Innes, 
M.  7759.  8th  January  1668,  a  married  woman,  having  consented  to  her  hus- 

band's disposition  of  lands,  was  found  entitled  to  a  liferent  secured  to 
her  out  of  the  same  lands,  granted  by  a  posterior  deed,  and  upon  which 
she  was  infeft  before  the  disponee,  the  maxim,  *'jus  superveniens 
"  auctori  accrescit  successori"  not  being  applicable,  because  a  con- 
senter is  not  the  author  of  a  disponee's  right,  but  only  agrees  to  it 
for  any  claim  which  may  be  in  the  consenter's  person  at  the  time. 

It  is  unnecessary  to  resume  here  the  explanation  of  the  disabilities 
under  which  pupils,  minors,  married  women,  and  others,  lie  in  regard 
to  the  disposal  of  their  property.  Upon  this  subject  reference  may 
be  made  to  our  introductory  observations.  When  barters  or  other 
conveyances  are  granted,  as  in  various  instances  they  may  be,  by 
persons  whose  power  of  disposal  is  subject  to  restraint,  care  must  be 
taken  to  insert  the  names  of  the  legal  guardians  or  others,  as  principal 
or  consenting  granters,  in  proper  form,  and  stating  correctly  the  pre- 
L  pp.  20,  99,  cise  capacity  in  which  such  parties  act.  Of  these  cases  examples  are 
et  seq.,  4"»  Ed».  giyen  in  the  Juridical  Styles.    When  the  lands  belong  to  a  married 

woman,  she  is  the  grantor,  and  her  husband  is  a  consenter  as  regards 
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WOMAN  AND      jjig  charactcr  of  guardian  or  curator,  which  gives  him  the  right  of 

HUSBAND.  .  .  '  o  o 

administration  of  his  wife's  property.  In  so  far  as  concerns  his  own 
proper  right  and  interest,  as  his  right  of  courtesy,  the  husband  dis- 
pones directly.  This  appears  from  the  words  of  style,  which  are 
ordinarily  these : — "  /,  -4.,  wife  o/B,,  witk  ike  special  advice  aiid  con- 
"  sent  of  my  said  hu^sband,  and  /,  the  said  B,,  for  myself  my  otvn  right 
"  and  interest ;  and  we  both  with  joint  consent  and  absent," 
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(3.)  The  third  part  of  the  narrative  is  the  cause  of  granting.     If     PabtIII. 
the  grant  is  gratuitous,  the  cause  will  be  love  and  favour ;  if  onerous,    chaptkr  II. 
a  price,  or  feu-duties,  or  these  combined,  or  whatever  else  may  be  the  3.  Cohsidmu- 
substantial  consideration.     When  the  deed  is  granted  for  rational  "oh. 
causes — that  is,  such  as  do  not  infer  an  obligation,  but  are  so  reason- 
able, as  to  deprive  the  deed  of  the  character  of  gratuitous,  these 
grounds  will  be  set  forth  in  a  distinct  statement.    Where  no  cause  of 
granting  is  stated,  certain  presumptions  arise  from  the  terms  of  the  PBssnicpnoitB, 
deed.     If  it  bears  that  the  granter  gives,  grants,  and  dispones,  then  it  ,J[2^^^ 
is  held  to  be  a  donation.     If,  instead  of  give,  the  word  sell  is  used,  it  oohsidbrahoh. 
is  accounted  onerous ;  and,  when  even  these  indications  are  wanting, 
as  in  a  grant  made  by  a  precept  of  sasine  merely,  then,  as  no  cause  is 
either  expressed  or  implied.  Stair  holds  that  the  right  is  gratuitous,  il  3, 14. 
which  is  consistent  with  the  original  character  of  the  feu  as  a  bene- 
ficium.    When  the  consideration  is  a  price,  then,  by  48  Geo.  III.  cap.  Stamp-duty. 
149,  §  22,  the  charter  must  be  written  on  a  stamp  bearing  the  ad 
valorem  duty,  (which  for  charters  and  other  conveyances,  of  which  the 
consideration  is  an  annual  payment,  is  now  reduced,  and  regulated  by 
16  &  17  Vict.  cap.  63)  ;*  and  the  full  purchase  or  consideration  money, 
directly  or  indirectly  paid  or  secured,  or  agreed  to  be  paid,  must  be 
"  truly  expressed  and  set  forth  in  words  at  length,"  under  a  forfeiture 
of  jP50  by  the  purchaser  and  seller,  who  are  also  to  be  charged  with 
five  times  the  amount  of  duty,  of  which  the  revenue  may  be  defrauded 
by  the  suppression. 

The  cause  of  granting,  it  is  to  be  remembered,  is  inter  essentialia.  Cause  of 
In  Brotvn  v.  Herries,  20th  June  1701,  two  lines  being  delete  in  this  ?^"™^"* 

'  ^  '  o  ^  inter  essenr 

part,  and  no  evidence  appearing  on  the  face  of  the  deed,  that  it  was  tialia. 
done  of  consent,  a  disposition  was  reduced.  M.  ii,64i. 

In  the  style  before  us,  the  consideration  is  a  price  instantly  paid, 
and  also  the  feu;duty  stipulated  in  a  subsequent  clause.  Here,  as  is 
usual,  the  granter  acknowledges  receipt  of  the  price,  and  this  is  com- 
plete evidence  of  payment,  for,  although  the  Crown  claims  the  power 
of  revoking  grants  which  proceed  upon  a  false  narrative,  the  rule  is 
different  in  grants  by  subjects,  the  statements  in  which  are  in  the 
highest  degree  obligatory  upon  the  granter,  because  they  are  made 

•  The  regulations  as  to  the  stamp  duties  upon  charters,  dispositions,  or  contracts,  contain- 
ing the  first  original  constitution  of  feu  and  ground-annual  rights  in  Scotland,  in  considera- 
tion of  an  annual  sum  payable  in  perpetuity  or  for  any  indefinite  period,  \rhether  fee-farm  or 
other  rent,  feu-duty,  ground-annual,  or  otherwise,  are  now  contained  in  17  &  18  Vict,  c  83. 
Where  any  such  deed  is  made  partly  in  consideration  of  an  annual  payment,  and  partly  in 
consideration  of  a  sum  of  money  or  stock,  as  mentioned  under  "  cokveyahce  "  in  the  schedule 
to  13  &  14  Vict.  c.  97,  it  is  chargeable  with  dd  valorem  duty  in  respect  of  each  of  these  con- 
siderations. If  made  for  any  further  or  other  valuable  consideration,  it  is  chargeable  with 
such  further  stamp-duty  as  any  separate  deed  or  instrument  for  such  consideration  alone 
would  be  chargeable  with,  except  progressive  duty ;  17  &  18  Vict  c.  83,  §  16.  Provision  is 
mad*  for  the  stamping  of  duplicates ;  ibid.  §  16. 
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Pakt  III.     by  himself.     But  this  rule,  of  course,  will  not  shelter  a  grantee,  al- 
Chap^  II     though  in  possession  of  the  charter,  when  it  can  be  shewn  that  he 
has  obtained  it  without  payment,  and  is  retaining  it  fraudulently. 

Importance  op      2.  The  Dtspositive  Clause, — This  is  the  most  important  clause  of 

DIBP061TIVE       the  deed.     It  expresses  the  finished  act  and  will  of  the  granter,  and 

is  the  test  and  measure  of  the  extent  and  nature  of  the  right  which 

he  bestows,  and  the  grantee  acquires.     In  determining  the  extent  of 

the  conveyance,  therefore,  the  dispositive  clause  prevails  over  all  the 

others.     The  grantee's  right  is  determined  by  what  is  here  expressed, 

and,  if  the  dispositive  clause  is  clear  and  unambiguous,  expressions 

apparently  inconsistent  in  other  clauses  must  give  way  to  it     Of  tliis 

general  rule  we  shall  presently  have  various  illustrations. 

i.The  woBDs       (1)  We  have  first  the  words  of  alienation,  ^^  Have  sold,  alienated, 

OF  ALiEHATioH.  "  ^^^  ^'^  feu-favm  disponed,  as  I  by  these  presents  sell,  alienate,  and 

"  in  feu-farm  dispone  from  me,  my  heirs  and  successors."  The  words 
in  the  preterite  tense,  "  have  sold,"  &c.,  are  expressive  of  the  antece- 
dent act  of  the  granter,  or  the  determination  of  his  will,  of  which,  as 
the  true  foundation  of  the  grant,  the  charter  is  the  external  evidence. 
The  form  has  also  a  very  palpable  source  in  the  history  of  conveyanc- 
ing. Mr.  Ross  justly  quotes  with  approval  the  observation  of  Sir 
Reason  op  use  Henry  Spelman,  that  the  words  in  the  past  tense  "  do  imply  some 
OP  pASTi-ENBE.  „  pjecedcnt  conveyance,  as  viz.,  a  feofment  or  livery  of  seisin,  to  have 

"  been  made  of  the  land  ;  and  that  now  the  matter  having  been  put 
"  in  writing,  the  donor  by  that  writing  doth  further  ratify  and  con- 
"  firm  the  former  alienation  and  livery  ;  for  deeds  in  times  past  were 
"  but  notes  and  subsequent  remembrances  of  the  livery  precedent." 
This,  as  Mr.  Ross  says,  is  the  key  to  the  nature  of  conveyances,  the 
common  idea,  that  the  substance  of  the  transmission  consists  in  the 
execution  of  the  deed,  being  inconsistent  with  the  original  nature  of 
conveyances,  and  an  obstruction  to  an  accurate  perception  of  the  true 
import  of  their  terms.  These  opinions  are  justified  by  what  we  have 
seen  of  the  ancient  forms  of  investiture  in  Scotland.  The  breve  testa- 
tum necessarily  used  the  past  tense,  because  in  its  first  design  and 
nature  it  was  a  certificate  made  after  the  investiture,  attesting  that 
the  superior  had  given  and  granted  the  feu  to  the  vassal.  And  Ihe 
form  retained  its  place  when  the  breve  afterwards  changed  its  time 
•"  and  purpose,  and,  instead  of  a  certificate  of  past  delivery,  became  an 
expression  of  the  superior's  act  conferring  the  grant,  and  his  warrant 
for  delivery  by  his  commissioner.  Independently  of  their  historical 
origin,  the  words  of  conveyance  in  the  past  tense,  may  be  considered 
to  have  a  propriety  as  bearing  reference  to  the  antecedent  obligation 
by  minute  of  sale  or  otherwise,  of  which  the  deed  forms  the  fulfilment 
and  completion. 

But  the  dispositive  clause  must  contain  an  express  act  of  trans- 
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mission  by  the  granter.      Words  declaring  his  intention,  however     Part  III. 
clearly  and  unequivocally,  are  ineffectual — nothing  will  suffice  but  an  chapter  ll. 
actual  transmission  by  present  dispositive  terms  ;  OgUvie  v.  Mercer,  DispoAmyB 
10th  December  1793,  affirmed  on  appeal.     Here  a  party  claimed  ^^""  "'"■^ 

CONTAUf  AN  KX' 

under  a  deed  describing  him  as  "  first  heir  appointed  to  succeed  to  prebs  act  of 
"  the  granter  ;"  but  there  was  no  express  conveyance  of  the  lands,  pmsekt  teak*- 
and  this  was  held  insufficient,  because  the  principles  of  our  law  ren-  ^  ^^, 
der  dispositive  words  essential     The  same  principle  is  illustrated  by  i  Boss,  L.C.  id. 
two  decisions  in  relation  to  the  same  deed ;  Simpson  v.  Barclay  and  Eichies,  voce, 
OemmUl,  10th  January  1752.     The  deed  was  a  latter  will  executed  '^^^^^^S' 
at  Buenos  Ayres.     By  a  subjoined  writing  the  testator  declared  it  to  notes ;'i  Ross, 
be  his  will  that  his  sister  and  her  heirs  should  enjoy  his  estate,  and  ^-  ^-  ^' 
requested  that  the  above  disposition  (by  which  he  meant  the  will) 
might  take  effect,  as  he  had  no  lawyer  to  advise  him  better.     The 
Lords  found  the  will  not  sufficient  to  convey  the  lands,  but,  by  the 
narrowest  majority,  held  it  effectual  as  an  obligation  upon  the  heir 
to  denude  in  favour  of  the  sister.     This  same  settlement  was  again 
brought  under  the  notice  of  the  Court  in  Montgomery  v.  Innes  a/nd  Bell's  Folio 
FovliSy  9th  June  1795,  when  it  was  strongly  censured.     Lord  Bbax-  ^^^^^'^^\ 
FiBLD  was  '*  clear  that  it  was  ill  decided,"  and  held  it  to  be  '^  an  in- 
"  violable  rule  of  the  feudal  law  of  Scotland,  that  an  estate  cannot 
"  be  carried  by  a  mere  expression  of  will     There  must  be  words  de 
"  presenti  conveying  the  lands."    Another  eminent  Judge  said : — 
''  There  cannot  be  an  opinion  more  hurtful  to  the  feudal  law  of  Scot- 
'*  land,  than  that  a  deed,  though  not  in  itself  a  settlement,  may  be 
"  held  to  be  an  obligation  to  dispona"    These  two  cases  are  the  two 
first  collected  by  Mr.  Boss  in  his  recent  valuable  publication  of  Lead- 
ing Cases  on  Land-rights. 

These  decisions,  although  relating  to  m^yrtis  causd  deeds,  are  pre- 
cisely in  point  hero,  and  the  principle  which  they  establish  applies  a 
fortiori  to  deeds  inter  vivos.  It  is,  therefore,  to  be  held  as  an  inva- 
riable rule  that,  in  order  to  make  a  deed  an  effectual  conveyance  of 
lands,  it  must  contain  words  of  absolute  de  presenti  disposition,  and 
in  order  to  produce  that  effect  the  word  "  dispone'*  appears,  from  the 
authorities  cited  by  Mr.  Ross,  to  be  indispensable.  X.  pp,  21,22. 

(2.)  The  next  thing  in  the  dispositive  clause  is  the  name  and  desig-  2.  Grantee's 
nation  of  the  grantee.     These  must  be  clear  and  unambiguous.     They  *^***- 
constitute  one  of  the  most  jealously  guarded  of  the  essential  parts  of 
the  deed,  and  we  formerly  had  occasion  to  direct  our  attention  to  im- 
portant decisions  reducing  deeds  on  account  of  vitiation  in  the  gran- 
tee's name  not  effectually  remedied  by  adoption  in  the  testing  clause 
or  otherwise.     It  is  no  objection  to  a  deed  that  the  grantee  is  a  trustee 
merely,  and  that  it  does  not  contain  the  purposes  of  the  trust,  pro- 
vided these  purposes  are  afterwards  legally  declared  by  the  granter ;  |^j  5539. 
WiUoch  V.  Ochterlony,  14th  December  1769.    This  decision  is  upon  iBo8s,l!c.401. 
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Pakt  in.     the  second  point  of  the  case,  and  it  was  affirmed  on  appeal.     Nor  is 

Chaptbb  II.   ^*  indispensable  that  the  grantee  be  named  in  the  deed.     Reference 

may  be  made  to  another  deed,  to  be  afterwards  executed,  for  the 

grantee's  name,  or  the  grant  may  be  to  a  grantee  to  be  named  by  a 

person  appointed  by  the  grantor  to  nominate  him.     See  Baron  Hume's 

Homo,  880.      remarks  upon  Stewart  v.  Stewart,  16th  November  1803. 

8.  DssTxirA-  (3.)  The  next  part  of  the  dispositive  clause  is  that  which  corre- 

™^*'  spends  to  the  ancient  habendum,  which  is  still  retained  in  English 

deeds,  and  is  said  by  their  writers  to  "limit  the  certainty  of  the 
"  estate" — that  is,  to  fix  its  endurance,  whether  for  life,  or  for  a  term 
of  years,  or  permanently,  and  to  what  heirs  after  the  grantee.  We 
call  it  the  destination.  For  more  than  200  years  the  destination  has 
been  confined  to  the  dispositive  clause,  although  we  learn  from  Craig 
that  in  ancient  charters  it  contained  no  mention  of  heirs.  Our  mo- 
dem practice  has  had  the  advantage  of  diminishing  the  risk  of  con- 
fliction  between  two  parts  of  the  deed,  for  it  appears  from  Blackstono, 
that  sometimes  the  limitation  of  heirs  is  inserted  in  the  premises  of 
English  deeds,  (the  premises  corresponding  to  our  narrative  and  dis- 
positive,) and  afterwards  repeated  in  the  habendum,  and  that,  if  there 
was  any  difference  in  the  terms  used  in  the  two  places,  the  premises 
afforded  the  rule,  that  being  in  English  deeds  the  controlling  clause, 
as  the  dispositive  is  in  ours. 
Meahiho  of  If  the  grant  is  made  under  any  limitation  or  restriction  in  point  of 
TERM  "  HEIB8.  enduraucc,  that  appears  here,  as  if  the  estate  is  given  to  one  in  life- 
rent and  another  in  fee,  or  if  the  succession  is  not  left  to  be  regulated 
by  law,  but  a  certain  series  of  heirs  is  substituted  to  the  grantee.  The 
ordinary  form  of  destination  is  to  the  grantee  and  his  heirs  whomso- 
ever— an  expression  which  is  to  be  construed  secundum  materiam, 
svbjectam.  In  moveable  rights  we  have  found  that  the  word  "  heirs" 
carries  the  subject  to  executors,  because  they  are  the  legal  heirs  in 
mobilihis.  But  bere  the  subject  is  heritable,  and,  by  the  same  prin- 
ciple, the  destination  being  to  heirs  whomsoever,  the  grantee  will  be 
succeeded  by  his  heir-at-law,  according  to  the  rules  of  feudal  succession, 
as  the  proper  heir  in  heritage.  The  rule  with  respect  to  the  con- 
struction of  the  term  "heirs"  was  laid  down  with  great  precision 
F-  ^»  from  the  Bench  in  Bowie  v.  Bowie,  23d  February  1809.     The  result 

will  be  the  same,  if  the  charter  make  no  mention  of  heirs,  notwith- 
standing the  ancient  feudal  notion  which  restricted  the  vassalage  to 
the  personal  choice  of  the  superior,  and,  if  the  destination  should  be 
to  a  restricted  series  of  heirs — as,  for  instance,  to  heirs-male — and 
they  should  fail,  then  the  heir-at-law  will  come  in.  Should  the  heir- 
at-law  fail,  the  Crown  succeeds  as  last  heir,  and  generally  makes  a 
gift  to  the  person  whom  it  is  probable  that  the  deceased  proprietor 
would  have  favoured,  if  he  had  made  a  settlement.  Thus  the  superior 
is  for  ever  divested  of  the  grant,  unless  it  contains  a  special  reserva 
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tion  by  a  clause  of  return,  or  by  a  clause  of  pre-emption,  which,  as  we     Pabt  ill. 
shall  afterwards  see,  entitles  him  to  reacquire  it  by  purchase  in  pre-   Chaptbr  II. 
ference  to  other  parties. 

As  the  dispositive  is  the  ruling  clause,  the  rights  of  parties  claim-  DisFosmvB 
ing  under  the  deed  are  determined  by  it.     Accordingly,  where  the  ™ug^""* 
fee  of  a  property  was  given  to  one  person  by  the  dispositive  clause, 
and  the  precept  of  sasine  contained  warrant  for  infefting  a  different 
person  in  the  fee,  the  right  of  fee  was  held  to  be  determined  by  the 
dispositive,  and  it  was  observed  that  the  effect  of  the  discrepancy  was, 
not  to  vest  the  fee  in  the  party  named  in  the  precept,  because  there 
was  no  act  of  transmission  to  him,  but  to  make  the  true  disponee's 
right  still  personal,  inasmuch  as  the  mistake  in  the  precept  prevented 
his  converting  it  into  a  real  right  by  infeftment ;  ShanJcs  v.  Kirk'Ses-  M.  4296 ; 
sion  of  Ceres,  27th  January  1797.     And  in  another  case,  where  the  Jg^*^"'  ^*  ^* 
estate  was  given  by  the  dispositive  clause  to  the  disponee  and  heirs- 
male  of  his  body,  but  the  procuratory  authorized  resignation  for  new 
infeftment  in  favour  of  the  disponee,  and  the  heirs  of  his  body,  the 
dispositive  clause  received  effect;  Forrester  v.  Hutchison,  11th  July  4S. S24. 
1826.     It  is  certainly  a  great  advantage  of  the  forms  recently  intro- 
duced, that,  by  the  avoidance  of  repetitions,  the  risk  of  such  errors  as 
these  is  removed ;  but  we  are  to  be  proportionally  more  careful  in 
securing  perfect  accuracy  in  the  dispositive  clause,  for,  although  it 
cannot  be  contradicted,  any  ambiguity  in  it  may  be  explained  by 
expressions  occurring  elsewhere ;  and,  even  when  omissions  in  it  are 
manifest,  it  has  hitherto  been  allowed  to  supply  them  by  reference  to 
other  parts  of  the  deed,  as  in  Sutherland  v.  Sinclair,  26th  February  m.  wc«,  "Twl- 
1801,  where,  two  substitutes  in  the  destination  being  named  without  ^"®«*.  ^^J^ 
their  heirs,  the  clause  was  nevertheless  construed  as  embracing  their  l.  C.  45. 
heirs,  because  they  were  contained  in  the  procuratory  of  resignation 
and  other  clauses. 

Besides  heirs,  the  dispositive  clause  ordinarily  extends  the  grant  to  Destiicatiov 
assignees.  As  long  as  the  feudal  rules  were  strictly  observed,  this  ^  ^ft«»o»EE«. 
was  necessary,  the  superior  not  being  bound  to  receive  a  stranger, 
when  he  had  not  consented  to  alienation  of  the  feu.  This  rule  was 
practically  abolished,  however,  and  power  of  disposal  conferred  upon 
the  vassal  by  the  20th  Geo.  XL  cap.  50,  §  12,  by  which  any  purchaser 
from  a  proprietor  duly  infeft  is  entitled  to  force  the  superior  to 
receive  him. 

The  charter  bears,  that  the  grant  is  made  "heritably  and  irre- « i„REDBit,j, 
deemably."  The  latter  word  is  the  remnant  of  periods  of  civil  com-  "  ably/* 
motion  and  distrust,  when,  in  the  fluctuations  of  power,  public  men 
inflicted  forfeiture  and  ruin  upon  each  other.  In  order  to  shelter 
themselves  from  the  effects  of  such  calamities,  those  who  apprehended 
them  granted  conveyances  of  their  estates  in  favour  of  parties,  who 
although  ex  fade  absolute  disponees,  were  in  reality  trustees  merely, 
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PabtIIT.     and  acknowledged  their  fiduciary  character  by  bonds  of  reversion 

-,   ,j    granted  privately,  which  enabled  the  grantor,  when  the  storm  had 

passed,  to  reassert  his  right,  and  obtain  possession  of  his  property. 
The  word  "  irredeemably"  means,  that  the  conveyance  is  absolute 
and  permanent,  no  right  of  reversion  or  redemption  remaining  with 
the  grantor.  It  distinguishes  the  conveyance  upon  a  sale  from  the 
conveyance  upon  a  mortgage,  the  latter  being  in  security  only,  and, 
therefore,  "  redeemably  always  and  under  reversion'* 
4.  Description      (4 )  The  next  part  of  the  dispositive  clause  is  the  description  of 

the  subject.  There  is  no  invariable  rule  as  to  the  manner  in  which 
the  lands  must  be  described.  Only  this  is  indispensable,  that  means 
be  furnished  for  ascertaining  with  certainty  the  lands  or  other  sub- 
jects conveyed.  We  shall  find  afterwards  that  a  general  conveyance 
of  all  the  lands  belonging  to  the  grantor,  without  any  specification  of 
them,  is  an  effectual  alienation,  and  may  even  operate  to  confer  a 
feudal  title,  if  it  contains  a  precept  of  sasine,  provided  evidence  is 
produced  to  the  notary  of  the  identity  of  the  lands  by  exhibition  of 
the  grantor's  infeftments.  It  thus  appears,  that  a  description  by 
reference,  or  in  any  other  mode  which  secures  the  identification  of 
the  subjects,  is  sufiicient ;  but  the  cases  are  rare  in  which  it  is  neces- 
sary to  adopt  a  method  exposed  to  so  many  inconveniences.  The 
regular  course  is  to  describe  the  subjects,  and  the  description  may 
General  de-  be  either  general  or  particular.  In  the  conveyances  of  old  estates, 
8CRIPT10N.         ^j^j^j^  j^^^^  ^^^  ^^^^^  subdivided,  the  description  consists  simply  of 

the  name  of  the  lands,  and  they  are  thus  effectually  conveyed,  how- 
ever vast  in  extent,  and  without  any  specification  of  boundaries,  the 
ascertainment  of  these  being  sufficiently  secured  by  the  evidence  of 
the  grantor's  possession.  When  the  lands  known  by  the  general 
name  have  been  erected  into  a  barony,  which  is  the  highest  species 
of  union  of  lands  and  heritable  rights,  a  conveyance  by  the  general 
name  carries  subjects  which  would  otherwise  require  to  be  specified. 
Therefore,  by  his  infeftment  in  the  barony  of  Lochow,  the  Earl  of 
Argyle  was  held  to  be  vested  in  the  burgh  of  barony  of  Inverary, 

M. 9631.  although   not   mentioned  in   his   title;    Argyle  v.  Campbell^    15tk 

January  1668.  When  the  circumstances  permit  of  a  description  thus 
general,  it  is  evidently  upon  every  account  the  most  advantageous, 
since  it  preserves  brevity  and  simplicity  in  the  titles,  and  avoids  the 
risk  of  error  incident  to  minute  descriptions,  as  well  as  the  applica- 
tion of  the  rule  of  law,  which  restricts  what  is  general  to  the  particu- 
lars of  which  it  is  said  to  consist  Of  this  rule  there  is  an  illustra- 
tion, as  well  as  a  caution  against  endangering  a  general  description  by 

M.  2202.  specification,  in  the  case  oi  Murray  v.  Oliphant's  Wife^  1st  February 

1 634.  Here  a  party  was  infeft  in  **  the  whole  Mains,"  containing  the 
lands  underwritten,  but  two  of  the  subdivisions  of  the  lands  known 
by  the  general  name  of  the  Mains  were  omitted,  and  his  right  was 
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held  not  to  extend  over  the  omitted  portions.     When  it   may  bo     t^n  in. 
necessary  from  any  circumHtancc,  therefore,  to  give  the  particulars,   ciurm  U. 
the  enumeration  ought  to  be  guarded  bj  such  worda  as  leave  the 
conveyance  still   to  depend  upon  the   general  description — as,  for  Oerbsu.  i>b- 
instance,  "  or  of  whatever  other  or  additional  parcels  the  said  lands  of  [^^'^^^ 
"  A.  may  consist"    The  description  in  the  previous  titles  is  evidently 
the  best  probable  test  that  the  grantee  acquires  that  which  belongs 
to  his  author,  and  so  the  general  practice  is  to  adopt  that  descrip- 
tion.    Where  the  lands  wore  formerly  known  by  another  name,  or 
passed  under  a  different  description,  or  where  the  grant  forms  a  part 
only  of  the  granter's  estate,  then  it  may  be  advisable,  besides  the 
new  or  limited  description,  to  insert  that  by  which  the  lands  sold,  or 
those  of  which  they  form  a  part,  were  formerly  known.    When  a  part 
of  the  lands  known  by  a  general  description  Las  been  sold  to  another 
party,  a  disposition  of  the  remainder  under  the  general  description, 
qualified  by  the  words,  "  as  possessed  by  me,"  will  generally  suffice  to 
limit  the  grant ;  but  the  reference  to  the  grantor's  possession  is  not 
necessarily  taxative,  (i.e.,  it  does  not  necessarily  limit  the  grant  to 
the  remainder;)  and  ao,  in  Gardner  v.  Scolts,  6th  December  1839,2  0.185. 
reversed  3d  liarch  1843,  a  party  having  sold  16  acres  of  his  property  2  Bell's  App. 
afterwards  granted  a  disposition,  in  which  the  general  description  ^^9- 
was  inserted  without  any  mention  of  the  part  previously  sold.     The 
second  disponeo  made  up  his  title,  and  possessed  iri  such  a  manner 
as  to  enjoy  the  profits  of  a  mid-superiority  over  the  16  acres,  which 
possession  was  homologated  by  the  prior  disponee.     It  was  held  by 
the  Court  of  Appeal  tbat  tlie  words,  "  as  possessed  by  me,"  were  not 
taxative,  defining  the  precise  limits  of  the  lands,  but  were  in  the 
circumstances  to  be  held  descriptive  or  demonstrative,  and  were  not  in- 
consistent with  the  attainment  by  the  second  disponcc's  prescriptive 
possession  of  a  valid  right  to  the  mid-superiority.     See  Lord  Fullbr- 
toh's  opinion,    which   was   supported  and   eulogized    by   tho  Lord 
Chancellor  and   Lord  Brouohah  as  a  masterly  judgment.     Trivial 
disoropancies  in  the  orthography  of  the  name  of  lands  are  disregarded, 
where  there  is  no  reasonable  doubt  of  the  identity ;  Malcolm  v.  Camp-  n  E*.  i26i. 
bell,  7th  July  1849. 

Besides  the  general  description,  and  the  description  by  detail  of  Bodhdino 
the  names  of  lands  and  other  subjects,  the  grant  may  be  described  '^' 
by  its  limits,  in  which  case  the  charter  is  called  by  Craig  charta  ex- 
terna or  extenta,  and  in  modern  language  a  bounding  charter,  the 
subject  in  this  case  being  c^er  limitaneus.  To  the  effect  of  this  in 
restricting  tho  rights  of  the  grantee  it  is  very  necessary  to  attend. 
When  the  limits  of  a  subject  conveyed  are  not  specified,  the  grantee 
may  acquire  certain  privileges,  and  even  rights  of  property,  over  other 
lands  either  adjoining  or  discontiguous,  the  enjoyment  of  which 
during  forty  years  confers  a  right  which  will  pass  along  with  the 
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Paot  IIL     lands  under  the  general  name  of  parts  and  pertinents,  although  not 

Chapter  II.    specified.     Now,  the  effect  of  a  bounding  charter  is,  that  the  grantee 

can  acquire  by  it  nothing  which  lies  beyond  the  boundaries.     Of  this 

M.  9636.  there  are  various  examples  in  all  tlie  authorities.     In  Young  v.  Car- 

michael,  17th  November  1671,  a  piece  of  waste  ground  on  the  west 
side  of  a  close  had  been  possessed  for  forty  years  by  a  proprietor  on 
the  other  side,  but,  as  his  tenement  was  described  in  the  titles  as 
lying  on  the  east  side  of  the  close,  he  was  held  to  have  no  right  to 
prescribe  the  subject  in  question,  since  it  lay  beyond  the  bounds  of 

8  D.  154.         his  property.     So,  in  Kerr  v.  Dickson,  28th  November  1840,  affirmed 

1  Bell's  App.     18th  July   1842,   the   boundary  in   the  titles  being  the   sea-wall, 
*^^-  although  de  facto  the  property  was  bounded  by  the  sea,  the  owner 

was  held  excluded  from  claiming  land  to  be  gained  from  the  sea  by 
artificial  operations.     The  effect  of  the  bounding  charter  is  very  dis- 

8D.  205.         tinctly  shewn  by  the  decision  in  Berry  v.  Holden,  10th  December 

1845.  Here  the  Crown  vassal's  boundary  was  "  the  water  of  Tay  on 
"  the  north."  By  a  subordinate  grant  he  subfeued  a  portion  of  the 
same  lands,  the  boundary  of  the  subfeu  being  "  the  flood  mark  on 
"  the  north."  The  question  which  arose  was,  whether  the  subfeuar 
had  acquired  right  to  the  ground  between  high-water  mark  and  the 
river.  It  had  been  settled  by  decisions  referred  to  in  the  report, 
that  a  party  whose  boundary  is  the  sea  flood  has  no  right  of  property 
in  the  shore,  and  as  the  subfeuar's  boundary  was  the  flood  niark,  the 
Court  found  that  he  had  no  right  to  the  ground  claimed,  but  that  it 
belonged  to  the  Crown  vassal,  whose  boundary  was  the  river.     The 

7  D.  582.         case  o{  Magistrates  of  St  Monance  v.  Mackie,  5th  March  1845,  is  to 

the  same  effect,  and  the  study  of  it  will  be  found  useful  in  the  inter- 
pretation of  such  boundaries.  Here,  in  the  title  of  one  party,  the 
boundary  was  "  the  common  passage  and  full  sea,"  and,  in  that  of 
another,  "  the  full  sea,"  and  sometimes  "  the  full  sea  the  High  Street 
"  intervening."  Both  these  titles  were  held  to  debar  the  proprietors 
from  acquiring  any  property  beyond  the  High  Street  or  common 

eBell'i  App.     passage.     So  also  in  Smith  v.  The  Officers  of  State,  13th  July  1849, 

^^*  the  boundary  being  the  sea-shore,  the  vassal  was  held  by  the  House 

of  Lords  to  have  no  right  to  enclose  ground  covered  by  the  sea  in 
ordinary  spring  tides. 

BouNDiivo  The  principle  restraining  the  application  of  the  description,  where 

CHARTER,  cant^.  limits  are  defined  by  the  charter,  is  shewn  in  another  form,  where 
lands  are  described  as  lying  within  a  particular  parish,  no  land  lying 
beyond  the  boundaries  of  that  parish  being  claimable  as  part  and 

13  D.  1.  pertinent  under  such  a  title.     Of  this  there  is  an  example  in  Oordon 

V.  Grant,  1 2th  November  1850,  confirming  the  earlier  decision  in 

2  S.  525.  Hepburn  v.  DtJce  of  Gordon,  25th  November  1823.     But,  although 

the  bounding  charter  prevents  the  acquisition  of  property  beyond  its 
bounds  by  possession  as  part  and  pertinent,  the  rule  does  not  extend 
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to  the  acquisition  of  servitudes,  as  of  pasturage,  which  may  be  effect     Pabt  m. 
tually  established  by  prescriptive  possession  upon  subjects  beyond   Chapter  II. 
the  bounds  ;  Beaumont  v.  Lord  Olenlyon,  11th  July  1843.  5  D.  1337 ;  3 

When  the  grant  is  described  both  by  boundaries  and  by  measure-  ?***■•  ^'  ^'  ^^ 

Ijesckiftion  vy 

ment,  the  boundaries  determine  its  extent,  although  containing,  a  measurehest. 
larger  quantity  of  grounds  than  the  measurement ;  Ure  v.  Anderson,  12  S.  494. 
26th  February  1834,  referred  to  as  authoritative  in  House  of  Lords  2  Beirs  App. 
in  the  subsequent  case  of  Gardner^  supra ;  and  the  same  was  held  ^^^' 
in  Fleming  y,  Baird,  12th  June  1841.     The  latter  case  also  affords  3  D.  1016. 
an  example  of  the  principle,  that  deeds  are  to  be  interpreted  not 
by  the  letter,  but  by  the  necessary  intention,  of  their  language ; 
for,  in  this  case,  the  boundary  being  the  bank  of  a  canal,  that 
was  held  to  mean,   not  the  water  line,  but   the  exterior  line  of 
the  towing  path.     The  case  of  Swans  Trustees  v.  Muirkirk  Iron  12  D.  622. 
Company y  1st  February  1850,  is  to  the  same  effect.     The  effect 
of   a   description    by  measurement   depends    upon    the    question, 
whether  the  quantity  of  land  formed  a  condition  of  the  contract 
If  it  did,  and  if  it  shall  prove  that   the  subject  either  greatly 
exceeds,   or  falls  far  short  of,  the  measurement,  then   the  trans- 
action will  be  annulled,  as  proceeding  upon  essential  error.     Of 
this  we  had  formerly  an  example  in  Hepburn  and  SomerviUe  v.  M.  14,168. 
Campbell,  4th  July  1781,  where  the  advertisement  and  proven  rental 
of  lands  sold  showed,  that  by  intention  and  understanding  the  only 
sale  extended  to  2j  acres.     Tlie  description,  however,  included  7 
acres,  and  so  the  sale  was  annulled.     But,  when  the  measurement  is 
not  an  inherent  quality  of  the  contract,  it  is  descriptive  or  demon- 
strative merely,  and  not  taxative,  and,  therefore,  in  Hannay  v.  Credi-  m.  13,334. 
tors  of  Bargaly,  26th  January  1785,  no  abatement  of  the  price  was 
allowed  for  a  deficiency  of  96  acres  out  of  1710. 

If  the  description  refers  to  a  plan  for  its  boundaries,  that  will  Debcwptioh 
make  the  deed  a  bounding  charter.  When  the  boundary  is  a  wall,  ^  ^^^^, 
the  effect  depends  upon  the  words  used.  If  the  subjects  are  conveyed 
with  the  wall  by  which  they  are  bounded,  the  whole  wall  is  the  pro- 
perty of  the  grantee.  If  they  are  bounded  by  the  wall,  then  it  is 
excluded  from  the  grant.  Where  the  wall  is  to  belong  in  equal  pro- 
portions to  the  adjoining  proprietors,  the  boundary  is  the  centre  of 
the  mutual  wall  or  gable  between  the  properties. 

At  the  end,  and  as  part  of  the  description  of  the  subjects,  there  Pabts  and 
are  inserted  the  words,  ^^  parts,  pendicles,  and  pertinents  of  the  same'* 
Whatever  is  accessory  to  the  property  passes  as  pertinent.     In  the 
words  of  Blackstone,  by  land,  which  is  nomen  generalissimum,  every 
thing  terrestrial  will  pass ;  and  he  cites  the  maxim — Cuju^s  est  solum,  ^ 

ejus  est  usque  ad  ccelum — of  which  there  occurs  an  illustration  in  «  pu^^  AMig- 
Downie  v.  Alexander,  13th  June  1777,  where  it  was  held,  that  the  "n*ti<m  "App«. 
conveyance  of  an  area  in  liferent  gave  right  to  a  tenement  afterwards  p.  755'. 
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PabtHI. 

Chapter  II. 

Parts  ahd  pir- 
TnrsNTSi  cont*. 


13  D.  7. 


Do  MILLS  PASS 
AS  PARTS  AND 
PRRTINEirrS  ? 


iL  169. 


M.  9645; 
Hailes,  756. 


16  B.  827. 


External  ac- 
cessories PASS 

AS  PART  AND 
PERTINENT. 


H.  9643. 


erected  upon  it.  Other  cases  to  the  same  effect  will  be  found  noted 
in  Brown's  Synopsis  under  "  Implied  Assignation."  Pertinent  in- 
cludes not  only  what  is  naturally  accessory,  as  buildings  and  wood, 
but,  as  we  have  already  noticed,  rights  also  acquired  by  possession 
over  other  lands,  whether  contiguous  or  separate.  The  mention  of 
parts  and  pertinents  is  not  a  necessary  condition  of  the  acquirement 
of  rights  of  that  description.  It  is  correctly  observed  by  the  Lord 
Justice-Clerk  Hope,  that  "  a  grant  of  the  lands  of  A.  is  as  extensive 
"  as  a  grant  of  the  lands  of  A.  with  parts  and  pertinents."  The 
question  in  such  cases  is  what  lands  fall  under  the  designation  of  A. 
as  known  in  the  country.  Of  the  things  which  arc  naturally  or 
directly  accessory,  it  was  formerly  doubted,  whether  mills  erected  on 
the  ground  passed  as  part  and  pertinent,  or  formed  a  separate  tene- 
ment, and  required  to  be  conveyed  specially.  This  doubt  was  found- 
ed upon  the  feudal  usages,  by  which  the  mill,  with  the  privilege  of 
astricting  the  vassals  to  it  and  exacting  multures,  was  a  source  of 
gain  to  the  superior.  In  the  same  way  the  superior,  in  the  days 
when  the  feudal  power  was  strong,  kept  ovens  and  wine-presses, 
exacted  duties  for  baking,  and  kept  a  smith,  and  claimed  his  profits ; 
and  examples  are  given  by  Ross  of  thirlage  to  the  baron's  oven,  as 
well  as  to  his  mill,  and  of  reservation  of  the  rights  of  smithies,  and  of 
brewing,  and  ale-selling.  There  is  no  doubt  that  a  mill,  like  any 
other  part  of  the  superior  s  property,  may  be  formed  into  a  separate 
tenement  by  a  special  conveyance,  but,  in  accordance  with  Mr. 
Erskine's  opinion,  it  was  decided  in  Rose  v.  Ramsay,  l7th  June 
1777,  that  mills,  although  not  specified,  are  carried  by  a  disposition 
of  lands  as  parts  and  pertinents. 

Difficulty  has  been  felt,  where  the  effect  of  a  sale  has  been  to  intro- 
duce an  additional  party  to  the  use  or  enjoyment  of  a  common 
property  or  privilege  of  such  a  nature  as  not  to  be  capable  of  limita- 
tion in  proportion  to  the  extent  of  the  property  acquired.  So,  where 
two  proprietors  had  been  found  by  the  Court  to  have  a  joint  right 
and  common  property  in  a  loch  11  miles  long,  one  of  them  having 
disponed  a  part  of  his  property  with  lake  and  pertinents,  the  ques- 
tion arose,  whether  the  disponee  became  a  participant  in  the  joint 
right  and  common  property  of  the  loch.  The  Court  decided  that  he 
did  acquire  right  to  a  share  of  his  author's  joint  interest ;  Memiea  v. 
Macdonald,  10th  March  1854;  affirmed  on  appeal* 

With  regard  to  external  accessories,  or  parts  and  pertinents  claimed 
in  connexion  with  other  lands  than  those  mentioned  in  the  grant, 
there  is  no  doubt,  that  immemorial  possession  of  a  subject  as  part  and 
pertinent  of  lands  in  the  title  is  sufficient  to  exclude  any  one  who 
cannot  produce  a  special  right.  This  principle  is  the  express  ground 
of  the  decision  in  Olendonwyne  v.  Parton,  5th  July  1 71 6 ;  and  the 

*  Not  yet  reported. 
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rule  ifi  exhibited  in  very  numerous  cases,  where  a  great  variety  of    Pabt  m. 

rights,  connected  with  subjects  external  to  those  described  in  the   CnAprinilL 

grant,  have  been  held  to  be  effectually  transferred  by  a  conveyance 

with  parts  and  pertinents.    Of  these  the  following  are  examples,  vis., 

Bortkvncky,  Lord  Borihwick,  14th  February  1668,  where  a  right  was  m.  9€82. 

sustained  to  common  pasturage  in  a  muir,  which  had  been  possessed 

by  the  grantor  at  the  date  of  the  sale.    In  Lithgow  v.  Wilkieson,  15th  M.  9637. 

January  1697,  and  Peden  v.  Magistrates  of  Paisley,  21st  November  M.  9644. 

1770,  a  seat  in  church,  and  a  burial  place,  were  held  to  be  conveyed 

as  parts  and  pertinents ;  and  in  Nisbet  v.  King,  7th  February  1 724,  M.  9628. 

a  moveable  dial  upon  a  fixed  standard  in  a  garden.     In  Braid  v.  M.  voee  "  Fro- 

Douglas,  24th  January  1800,  eel  cruivcs  in  a  river  were  held  to  have  NoT^'     ^' 

been  carried  as  part  and  pertinent  in  the  conveyance  of  land  along 

its  bank.     The  principle  applies  also  to  whatever  is  gained  from  the 

sea  alluvione,  and  to  rocks,  and  rocky  islands,  near  the  shore.     See 

the  observations  of  the  Lord  President  in   Innes  v.  Domnie,  27th  Home,  568. 

May  1807.     Here  a  sandbank  raised  by  the  sea  was  held  to  pass  as 

pertinent  of  the  land  on  the  adjacent  shore. 

With  regard  to  discontiguous  subjects  it  is  stated  in  Erskine,  "  that  J""*-  ''•  ^S- 
"  separate  farms  or  tenantries,  though  not  formerly  reputed  to  belong  sdbjbcib  mat 
"  to  the  land  conveyed,  may  be  carried,  if  possessed  as  pertinent  ^  cawueo  ab 
"  beyond  the  memory  of  man."     He  guards  the  doctrine  by  saying,  tikeht. 
that  a  discontiguous  subject  can  seldom  be  possessed  as  part  and 
pertinent,  and  that  a  claimant  who  is  infeft  in  contiguous  lands  will 
be  preferred  on  more  slender  proof  of  possession.     But  there  is  no 
doubt  of  the  general  principle,  that  lands  lying  disjoined  from  the 
lands  conveyed  will  pass  as  part  and  pertinent,  if  enjoyed  by  pre- 
scriptive possession,  and  not  claimed  by  another  party  under  a  special 
title.     Of  this  there  is  an  example  in  Forsyth  v.  Durie,  1st  March  M.  9629. 
1 632 ;  and  in  Bruce  v.  Dalrymple,  23d  December  1 709,  an  orchard  lying  m.  9638. 
discontiguous  was   held   to   be  conveyed  under  the  general  words 
"  houses  and  yards."     Even  when  lands  are  included  in  the  title  of 
a  party  as  separate  tenements,  that  docs  not  prevent  another  from 
acquiring  riglit  to  them  as  part  and  pertinent  of  his  property  by  im- 
memorial possession;  Countess  of  Moray  y.  Wemyss,  20th  February  M.  9636. 
1675.     In  Magistrates  of  Perth  v.  Earl  of  Wemyss,  19th  November  8  8h.  82. 
1829,  it  was  held,  that  the  intervention  of  a  river  is  no  bar  to  the 
acquisition  of  an  island  by  prescription  as  part  and  pertinent  of  a 
barony,  and  that  the  right  thus  acquired  will  prevail  over  a  title 
without  possession  in  another  party.     A  similar  judgment  was  given 
in  Earl  of  Fifes  Trustees  y,  Cuming,  16th  January  1830,  sustaining  s  Sli.  326. 
the  competency  of  prescribing  a  right  as  part  and  pertinent  in  an  ad- 
joining muir,  though  expressly  included  in  the  titles  of  another  party.  PosaEasioH  as 

But,  in  order  to  prescribe  a  right  of  property,  when  there  is  a  con-  tikent  must  dx 
veyance  of  parts  and  pertinents,  the  possession  must  be  a  possession  pobbesmoii  as 


OF  PROPEBTT. 


626 


LECTUBES  ON  OONTETANClNa. 


Pabt  III.     as .  of  property,  and  not  by  way  of  servitude  merely,  (that  is,  the 

Chapter  II.  exercising  certain  rights,  not  inconsistent  with  the  property  being  in 
another,)  and  possession  by  way  of  servitude  affords  no  foundation 
for  prescribing  a  right  of  property  in  competition  with  another  whose 

9  S.  336.  possession  can  only  be  ascribed  to  a  right  of  property  ;  Earl  of  Fife's 

Trustees  v.  Cuming^  25th  January  1831.  And,  where  lands  are 
claimed  as  part  and  pertinent,  the  possession  founded  upon  must 
have  been  possession  by  virtue  of  the  property  of  the  principal 
subject.  Therefore,  a  glebe  of  four  acres  surrounded  by  a  barony 
having  been  possessed  by  the  proprietor  of  the  barony  for  forty 
years  in  consequence  of  an  agreement  of  the  presbytery  to  feu 
it,  which  agreement  was  never  completed,  he  was  not  allowed  to 
ascribe  his  possession  to  the  titles  of  the  barony,  or  to  claim  the 
subject  as  part  and  pertinent  of  it ;  Scot  v.  Ramsay y  15th  February 
1827. 

It  is  a  general  rule,  that  the  greater  regalia  cannot  be  conveyed, 

AC ^uiBED^Aa ""^  ^^®^®  specified;    and,  although  it  has  been  doubted  whether  the 

regalia  of  lesser  importance  do  not  require  mention  also  to  make 
them  pass,  yet  it  was  held,  that  a  right  of  ferry,  which  is  one  of  the 
regalia  minora^  is  effectually  acquired  by  prescriptive  possession  under 
a  charter  of  barony  with  a  clause  of  parts  and  pertinents ;  Duke  of 
Montrose  v.  Macintyre,  10th  March  1848.  Although  salmon-fishings, 
being  inter  regalia,  cannot  be  acquired  without  mention,  a  grant 
cum  piscationibus  not  specifying  salmon,  followed  by  forty  years'  pos- 
session, was  held  to  form  a  good  right ;  Duke  of  Queensherry  v. 
Viscount  Stormontf  August  1773  ;  but  for  this  purpose  rod-fishing  is 
not  suflScient  possession;  Duke  of  Sutherland  \.  Ross,  11th  June  1836. 
The  same  was  held  in  Milne  v.  Smith,  23d  November  1850.  In 
Ramsay  v.  Duke  of  Roxhurghe,  9th  February  1848,  a  proprietor  infeft 
cum  piscationibus  was  held  to  have  established  a  right  to  salmon 
fishing  in  the  Tweed  by  proof  of  forty  years'  fishing  with  cairn-nets 
attached  to  the  banks.     The  right  of  trout-fishing  was  held  to  be  con- 

M.  9645.  veyed  as  part  and  pertinent,  in  the  case  of  Carmichael  v.  Golquhoun, 

8  S.  816.  20th  November  1787  ;  and,  in  the  later  decision  of  Mackenzie  v.  Rose^ 

26th  May  1830,  it  was  held,  that  a  proprietor  of  lands  adjacent  to  a 
river  is  entitled  to  fish  for  trout,  so  far  as  his  property  extends,  with 
rods,  but  not  with  net  and  coble,  or  in  any  way  prejudicial  to  the 
salmon-fishings,  and  that  this  is  a  privilege  inherent  in  his  right  of 

15  8.269.  property.  To  the  same  effect  is  Macdonald  v.  Farquharson,  14th 
December  1836.  The  right  of  fishing  implies  a  right  of  access  to  the 
banks  of  the  river  in  the  way  least  oppressive  to  the  adjoining  heri- 

4  8.  214.  tors  ;  Miller  v.  Blair,  22d  November  1825  ;  upon  the  principle,  that 

the  grant  of  anything  implies  whatever  is  requisite  for  its  use,  as  the 
gift  of  a  fountain  would  be  unavailing  without  liberty  of  access  to 
enjoy  it. 


5  S.  867. 
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While  the  clause  of  parts  and  pertinents  is  sufficient  to  transmit     Pabt  III. 
whatever  is  capable  of  being  acquired  under  that  character,  it  is  an    chaftkb  II. 
established  rule,  on  the  other  hand,  that  whatever  does  not  fall  under  Whatnotfabt 
the  description  of  part  and  pertinent,  as,  a  right  of  salmon-fishing,  ^^^  pwmiiKifT 
or  a  subject  beyond  the  limits  of  lands  specially  bounded,  must  be  prksslt  cow- 
mentioned  in  the  dispositive  clause,  in  order  to  its  being  conveyed,  vbtbdihdisw- 
It  will  be  unavailing,  that  anything  intended  to  bo  conveyed  is  men- 
tioned in  other  clauses,  for  these  have  not  a  transmitting  power.     It 
is  the  dispositive  clause  which  ascertains  and  transmits  the  subjects 
to  which  the  grantee  is  to  have  right.     None,  therefore,  are  trans- 
mitted unless  they  are  mentioned  in  it.     Of  this  rule  there  is  an  illus- 
tration in  the  case  of  Earl  of  Ahoyne  v.  Farquharson,  16th  November  F.  a 
1814,  where  a  party  claimed  a  right  of  hunting  over  the  property  of 
another  on  the  strength  of  the  words,  cum  aucupationibus  et  venation- 
%bu8.    These  words,  however,  were  not  in  the  dispositive  clause  of  his 
title,  but  in  the  tenencUis,  of  which  the  office  is  not  to  transfer  the 
right,  but  to  describe  the  tenure  by  which  it  is  held,  and  the  Court 
being  of  opinion,  that  hunting  was  a  right  which  does  not  naturally 
arise  as  part  and  pertinent,  and  too  important  to  be  acquired  as  a 
servitude,  the  claim  was  disallowed,  and  the  decision  was  affirmed, 
22d  April]  818. 

In  conclusion,  it  only  remains  to  notice  here,  that,  when  a  right  is  Express  rioht 
conveyed  per  expressuvi,  it  is  preferable  to  a  claim  under  a  clause  of  ciI^abfIxt 
part  and  pertinent ;  Scot  v.  Lindsay ,  22d  July  1635.     Here  infeft- -^d  "ktiheht. 
ment  in  a  loch  per  expressum — that  is,  the  loch  being  specially  dis-  M.  12,771. 
poned  by  name  in  the  conveyance — was  preferred  to  a  prior  infefl- 
ment  in  lands  immediately  adjoining  the  loch  which  contained  the 
words  cum  lacu  et  piscationibus,  but  no  express  conveyance  of  the 
loch. 

At  the  end  of  the  description,  it  is  usual  to  name  the  parish  in 
which  the  subjects  lie  ;  and,  if  they  are  in  more  than  one,  the  name 
of  its  own  parish  and  shire  is  subjoined  to  each  portion  of  the  de- 
scription. 

As  the  dispositive  clauso  is  the  measure  of  the  vassal's  right,  any  Dibposititb 
reservations  in  favour  of  the  superior — for  example,  of  mines  and  ci^ausb  must 

COHTAIM  TUB 

minerals,  or  of  other  rights — ought  to  be  introduced  here  ;  and,  under  rights  re- 

the  forms  of  the  recent  Statute,  this  is  the  only  clause,  in  which  they  ^^^^^^  ** 

,  .  superior. 

can  with  propriety  be  introduced  ;  but,  to  relieve  this  part  of  the 
subject  of  further  detail  at  present,  in  order  that  the  general  form  of 
the  feudal  investiture  may  be  more  readily  apprehended,  we  shall 
defer  the  observations  which  may  be  necessary  with  regard  to  rights 
specially  reserved  to  the  superior,  until  we  shall  have  completed  the 
examination  of  the  charter  and  sasine. 

In  leaving  the  dispositive  clause  it  may  be  again  mentioned,  that 
its  importance  as  the  controlling  member  of  the  deed  cannot  be  too 
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Pabt  in.  carefully  borne  in  mini  As  the  eflfect  of  an  English  deed  is  deter- 
Chafteb  II.  niined  by  what  is  contained  in  the  premises,  so,  with  us,  any  omission 
in  the  dispositive  is  not  supplied  by  insertion  in  other  clauses,  because 
the  grantor  in  these  clauses  does  not  transmit,  but  does  something 
supplementary  to  the  transmission,  of  which  the  nature  and  extent 
are  already  determined  by  the  words  of  the  dispositive  clause.  One 
effect  of  the  forms  introduced  by  the  Lands  Transference  Act  will  be 
in  a  large  measure  to  preclude  the  occurrence  of  such  questions  in 
titles  originating  after  its  date  ;  but  the  rules  of  law  for  determining 
the  effect  of  conflicting  expressions  in  different  clauses,  or  the  intro- 
duction into  one  clause  of  what  properly  belongs  to  another,  must 
always  be  important  in  determining  the  rights  resulting  from  titles 
of  a  date  previous  to  that  Statute. 
Tbbm  OF  ENTRY.      Tevm  of  Entry, — In  the  style  we  are  examining,  the  dispositive 

clause  is  followed  immediately  by  the  tenendas  ;  but  it  will  now  be 
proper,  in  accordance  with  the  first  section,  and  schedule  A,  of  the 
10  &  11  Vict.  cap.  48,  to  insert  at  the  end  of  the  dispositive  a  clause 
declaring  the  term  of  entry,  which  is  done  in  the  simple  words,  "  with 
"  entry  at  the  term  of*'  (Whitsunday  or  Martinmas,  and  year,  as  agreed 
on.)  It  is  true,  that  the  Act,  by  its  title,  refers  to  the  transference 
of  lands,  and,  by  its  preamble,  is  applicable  to  "  all  dispositions  and 
conveyances,  and  other  deeds  and  instruments  necessary  for  the 
transmission  of  lands  and  other  heritages  in  Scotland,  not  held 
"  burgage."  But  the  original  charter,  although  constituting  a  new 
dependency,  is  truly  a  conveyance  of  lands ;  and  it  is  evidently  im- 
portant with  a  view  to  harmonizing  the  whole  system  of  conveyances, 
that  the  requirements  of  the  statute,  although  not  applicable  in  every 
respect  to  this  deed,  should  be  complied  with,  so  far  as  they  do  apply. 
The  effect  of  declaring  the  term  of  entry  will  appear,  when  we  examine 
the  clause  of  assignation  of  the  rents. 

Its  oRiGiHAL  3.  Tenendas. — This  clause  takes  its  name  from  its  first  word  in  the 
FURPOBBs.  Latin  charter.  It  was  originally  combined  with  the  habendum,  and 
served  these  three  purposes,  viz. :  (1.)  To  express  the  grant  by  its 
particulars  and  appurtenances,  for  which  purpose  there  was  inserted 
with  great  prolixity  a  list  of  accessories,  privileges,  servitudes,  and 
generally  every  description  of  right  connected  with  the  estata  This 
had  long  disappeared  from  the  charter  of  a  subject-superior,  but  was 
retained  at  full  length  in  Crown  charters ;  from  which  also  it  will 
now  be  exploded  by  the  operation  of  the  Act  10  &  11  Vict.  cap.  61, 
passed  to  amend  the  practice  with  regard  to  Crown  charters.  (2.)  The 
next  original  purpose  of  the  tenendas  was  to  limit  the  estate,  and  this 
portion  of  it  was  called  the  habendum^  the  object  of  which,  as  we  have 
seen,  is  accomplished  by  inserting  the  destination  in  the  dispositive. 
(3.)  The  third  purpose,  and  that  which  it  still  retains,  is  to  express 


ti 
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the  kind  of  holding.     Here,  as  we  have  seen,  is  the  chief  difference     Past  III. 
between  English  and  Scotch  feudal   conveyancing,  the  holding  in   Chapter  II. 
England  being  limited  by  the  Statute  Quia  emptores  to  a  tenure  im- 
mediately of  the  chief  lords  of  the  feu,  while  in  Scotland  there  is  no 
restriction  in  the  granting  of  subordinate  or  subaltern  holdings. 

We  have  already  pointed  out  the  impotency  of  the  clause  of  tenendas  Tenenda*  dobs 
to  confer  any  right  of  property  not  transmitted  by  the  dispositive  ^^J^^^^  ^ 
clause,  of  which  we  had  an  example  in  the  case  oi  Earl  of  Ahoyne  v.  F.  C. 
Farquhurson,  16th  November  1814.     As  the  rule  is  very  important, 
and  must  continue  to  be  so  in  questions  arising  out  of  old  titles,  which 
contain  a  careful  enumeration  of  particulars  not  expressed  in  the  dis- 
positive, it  must  be  borne  in  mind,  that  this  enumeration,  the  terms 
of  which  will  be  found  in  the  Crown  charter  in  the  Style-book,  adds  i.  524,  z^  Ed", 
nothing  to  the  grantee's  right,  because  whatever  is  part  and  per- 
tinent of  the  lands  conveyed  is  carried  by  the  charter,  although 
it  be  not  mentioned,  and  anything  which  is  not  part  and  pertinent 
cannot,  as  we  have  already  seen,  be  transmitted  by  the  insertion 
of  it  in  the  tenendas,  tlie  latter  clause  being  merely /explanatory  of 
the  dispositive.     The  principle  is  distinctly  shewn  by  the  case  of 
Keith  y.  Chrahame,  25th  January  1668,  where  the  half  of  a  barony  m.  2266. 
being  disponed,  with  the  words  cum  moria  et  maresiis  in  the  tenendas, 
it  was  held,  that  the  entire  property  of  a  moss  belonging  to  the  barony 
had  remained  with  the  disponer,  and  was  carried  by  his  subsequent 
disposition  of  the  other  half  of  the  barony.     At  the  same  time,  while 
the  tenendas  cannot  transmit  a  right,  it  may,  in  some  cases,  raise  a 
presumption  in  favour  of  the  grantee,  so  as  to  entitle  him  to  establish 
a  right  by  evidence  of  possession  ;  but  it  is  certain,  that  without  such 
possession  no  right  is  conferred.     In  the  case  of  Bain  v.  Lord  DuffuSy  12  S.  622. 
4th  March  1834,  a  conveyance  of  lands  with  "  all  and  sundry  mosses, 
muirs,  pasturages,"  &c.,  in  the  dispositive  clause  was  held  to  confer 
no  right  to  a  comraonty,  because  no  sufficient  acts  of  property  were 
proved.    This  applies  a  fortiori  to  the  clause  of  tenendas.    The  mean- 
ing of  the  various  antiquated  terms  contained  in  the  old  form  of  the 
tenendas  is  explained  with  mttch  learning  by  Mr.  Ross,  and  by  Mr. 
Erskine  in  his  title  upon  the  vassal's  right  by  getting  the  feu.  "•  I66. 

This  clause  is  now  then  limited  practically  to  these  two  purposes,  viz.,  Modem  pir- 
to  point  out  the  superior  of  whom  the  lands  are  to  be  holden,  and  to  ^^^ 
prescribe  the  particular  kind  of  tenure.     In  the  example  before  us, 
it  is  a  feu-holding,  and,  the  purpose  of  the  original  charter  being  to 
create  a  new  dependency,  tlie  superior  is  necessarily  the  grantor.    The 
clause,  therefore,  runs  : — "  To  be  holden  and  to  hold  all  and  sundry  the  Form  of 
"  lands  and  others  above  disponed  by  the  said  B,  and  his  foresaids  ?/*^J^^^'' 
"  and  under  me,  and  my  heirs  and  successors  whomsoever,  as  their  im- 
"  mediate  lawful  superiors  of  the  same/'    This  is  a  holding  de  me — 
that  is,  a  holding  permanently  subordinate  to  the  grantor  and  his 
successors.     It  is  not  contemplated,  that  the  grantee  shall  ever  hold 

34 
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Part  III.  of  the  graiiter's  superior,  whether  the  Crown  or  a  subject,  and  there 
CHApireB  II.  ^^  ^^  provision  made,  therefore,  for  that  purpose.  The  clause  pro- 
ceeds : — " infeufarniy'  (i.  e,,  for  payment  of  a  feu-duty  or  rent,)  '^fee' 
(i  e.,  on  the  feudal  conditions  of  service  here  limited  to  the  feu-duty, 
and  casualties,)  "  and  heritage**  (i.  e,,  with  descent  to  the  heir-at-law,) 
"for  ever,  by  ail  the  righteous  meiths  and  marches  thereof,  as  the  same 
"  lie  in  length  and  breadth,  with  houses,  biggings,'*  ike,  (this  is  the 
abbreviated  remnant  of  the  ancient  enumeration  of  particulars,) 
"freely,  quietly,  well,  and  in  peace,  without  any  revocation  or  cbstaxHe 
"  whatsoever*'  The  Transference  of  Lands  Act  does  not  appear  to 
affect  the  clause  of  tenendas  in  the  original  charter.  It  provides  an 
abbreviated  obligation  to  infeft.  But  the  original  charter  contains  no 
specific  obligation  to  infeft.  In  it  tliat  obligation  is  implied  by  the 
conveyance,  and  the  second  section  of  the  Act,  which  explains  the 
import  of  the  obligation  to  infeft,  shews,  that  it  refers  to  cases  in 
which  a  present  or  ultimate  holding  of  the  grantor's  superior  is  con- 
templated, and  not  to  the  case  of  the  original  charter,  where  the  hold- 
ing is  of  the  grantor  only. 

4.  Reddendo. — This  clause,  which  also  derives  its  name  from  the 
first  word  in  its  Latin  form,  fixes  the  particular  duty  or  service  to  be 
paid  or  rendered  by  the  vassal  to  the  superior  ;  for  it  is  a  necessary 
characteristic  of  a  feu,  that  it  stipulates  a  service,  and,  even  where  it 
is  intended  that  no  substantial  interest  shall  remain  in  the  grantor, 
still  the  feudal  form  must  be  adliered  to  by  the  insertion  of  an  elusory 
duty.  In  familiar  language,  the  name  of  the  clause  is  applied  to  the 
duty  itself. 

Civil  sbrviobb.  It  is  rare  now  to  prescribe  actual  services  in  the  feudal  grant,  and 
we  have  seen,  that  military  services,  which  were  at  first  the  presumed 
condition  of  the  grant,  have  been  abolished.  But  reasonable  civil 
services  are  still  lawful,  and  may  be  enforced,  of  which  there  is  an 

M.  14,497.        example  in  Monro  v.  Mackenzie,  20th  June  1763,  where  the  service 

M.  14,495.  was  to  drive  peats;  and  in  the  previous  case  of  DuA;^  o/* -4 rgryte  v. 
Creditors  of  Tarberty  5th  February  1762,  where  the  vassal  was  bound 
at  his  own  expense  to  keep  and  uphold  a  boat  of  six  oars,  and  to 
provide  the  same  with  six  rowers  and  a  steersman,  and  all  things 
necessary  for  the  use  of  the  superior  and  his  family,  and  to  keep  the 
mansion-house  wind  and  water  tight,  the  Court  held,  that  these  were 
not  personal  services,  and  did  not  fall  under  the  statute,  and  that  the 
future  feu-rights  of  the  estate  ought  to  contain  them  in  the  reddendo. 
Although  agricultural  services  are  lost  if  not  exacted  within  the  year, 

M.  13,071.  this  rule  does  not  apply  to  payments  in  kind,  as  kain  fowls  ;  Young 
V.  Bruce,  7th  December  1693 ;  and,  if  these  run  into  arrear,  the  supe- 
rior is  entitled  either  to  delivery  in  kind,  or  to  the  market  value  for 

2*sh'  if  M'T     ^^®  respective  years  ;  Duke  of  Hamilton  v.  Mather,  16th  December 

App.*56  1835  ;  affirmed  12th  May  1837. 
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In  the  style  before  us,  the  feu-duty  is  an  annual  sum  of  money     Part  II  f. 
payable  at  two  terms  in  the  year.  Chapter  II 

The  vassal  is  by  the  feu-contract  personally  liable  to  the  superior  vasbal  per- 
for  the  feu-duties,  and  he  remains  so,  even  after  he  has  sold  the  lands,  sonallyuablb 
until  the  new  purchaser  is  entered  with  the  superior ;  Wallace  v.  Fer-  duties. 
guson,  29th  June  1739.*  No  interest  is  exigible  upon  feu-duties,  unless  m.  4195. 
it  be  contracted  for,  until  a  judicial  demand  is  made,  but  interest  is 
due  from  the  date  of  a  summons;  Tweeddalev,  Aytoxiv,  2d  March  1842.  4  D.  862. 

The  reddendo  provides  also  for  the  casualty  of  relief,  and  for  the  Taxation  of 
composition,  '^doubling  the  said  feu-duty  the  first  year  of  the  entry  q^^*"*^^""  ''• 
"  ea>ch  heir  and  singular  successor"  We  have  already  seen,  that  the 
heir's  liability  is  the  same,  whether  this  stipulation  is  made  or  not.  As 
regards  singular  successors,  the  effect  of  the  clause  is  to  restrict  the 
superior's  right,  which  would  otherwise  extend  to  a  year's  rent  or  profit 
as  derived  by  the  vassal.  The  effect  of  the  words,  "  doubling  the  said 
^'  feU'duty,"  is  to  make  the  heir  and  singular  successor  liable  in  one 
year's  payment  besides  the  payment  for  the  year  current  at  his  entry. 
But,  if  the  terms  used  are,  "  doubling  the  said  feu-duty  the  first  year 
"  of  ilie  entry,  <j&c.,  and  that  over  and  above  the  feu-duty  for  the  year 
"  wherein  the  entry  is  made,"  then  the  liability  is  for  two  years'  feu- 
duty  besides  that  of  tlic  year.  The  same  was  held  in  Earl  of  Zetland  3  D.  1124. 
V.  Garron  Comjyany,  30th  June  1841,  where  the  expression  was,  a 
duplicand  of  the  said  feu-duty,  over  and  above  the  feu-duty  of  the 
year.  In  this  case  an  inquiry  was  made  into  the  practice,  and  a 
tabular  view  contained  in  the  report  gives  seven  different  forms  of  the 
clause,  all  inferring  the  payment  of  three  years'  feu-duty. 

5.  The  Clause  of  Warrandice. — This  is  an  obligation  springing  na-  Origin  op  war- 
turally  and  directly  from  the  purpose  of  the  feudal  contract.     It  was  '*^^'^'^- 
implied  in  its  very  nature,  that,  in  return  for  the  vassal's  services,  the 

*  By  the  feuar  granting  a  separate  bond  to  his  superior  for  tlio  feu-duty,  there  may  be 
constituted  a  personal  obligation  prestable  against  the  original  fcuar  and  his  representatives  in 
perpetuum — independent  entirely  of  the  feudal  obligation  in  the  charter — and  not  to  be  got 
rid  of  by  alienating  the  subjects  in  respect  of  which  the  feu-duty  is  paid ;  King^a  College  of  \  Macq.  App. 
Aberdeen  v.  Lady  James  Hay,  11th  August  1854,  reversing  the  judgment  of  the  Court  of  526. 
Session,  11th  March  1852.    Here  the  terms  of  the  obligation  were,  that  the  vassal  "  bound  and  ^^  ^'  ^7^* 
"  obliged  himself,  his  heirs,  executors,  and  successors,  duly  and  regularly  to  make  payment" 
to  the  superior  of  the  feu-iluty  stipulated  in  the  separate  charter.     In  the  case  of  Broum^s  14  D.  680. 
Trustees  r.  Webster,  11th  March  1852,  the  party  bound  himself,  his  heirs,  executors,  aud 
successors  whomsoever,  to  content,  pay,    and  deliver  to  the  seller  a  sum  of  £375,  8s.  in 
name  of  ground-rent  or  feu-duty.     The  Court  of  Session  pronounced  a  similar  decision  to 
that  in  the  former  case,  finding  that  the  obligation  for  the  feu-duty  followed  the  subjects,  and 
did  not  subsist  for  ever  against  the  original  purchaser  and  his  representatives.     The  House 
of  Lords  reversed,  and  held  that  the  obligation  was  perpetual,  and  not  to  be  got  rid  of  by  the 
mere  transference  of  the  property ;  Elmsley  v.  Brown,  d'C,  26th  March  1855.     In  both 
these  cases  the  bonds  were  granted  in  implement  of  articles  of  roup,  which  bound  the  pur-  ^      ^^'  ^P* 
chaser  to  grant  a  separate  personal  obligation  for  the  feu-duties.     Such  a  personal  obligation 
in  perpetuity  may  even  be  constituted  by  insertion  of  a  clause,  importing  that  effect,  in  the  ^    j.    .^^ 
instrument  by  which  the  feudal  right  is  originally  created ;  Small  v.  Millar,  3d  February  j  j^f^q,  App. 
1849,  as  reversed  on  appeal,  17th  March  1863.  945. 
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superior  should  protect  him  in  his  possession  of  the  feu.  Their  inte- 
rests were  so  blended  together,  that  any  attack  upon  the  one  was 
necessarily  an  invasion  of  the  rights  or  security  of  the  other  ;  and,  as 
the  vassal  was  bound  to  present  himself  equipped  for  the  field  at  the 
call  of  his  over-lord,  so  the  superior  was  equally  bound  to  do  battle  for 
the  rights  of  his  vassal,  when  these  were  invaded  ;  hence  the  word, 
warrant,  through  the  medium  of  the  French  guerre,  and  English  war 
— an  etymology  entirely  agreeable  to  the  ancient  terms  of  the  clause. 
Contra  omnea  gentes  warrantizabo.  The  modem  terms  of  the  clause 
trace  their  origin  with  equal  significance  to  the  period  when  trials 
upon  warrandice  were  determined  by  single  combat.  The  words  are: — 
"  Which  lands  and  others  above  disponed,  with  this  feu-right,  and  the 
"  infeftm&iit  to  follow  hereon,  I  hind  and  oblige  me,  and  my  foresaids, 
"  to  warrant  to  the  said  B,,  and  his  foresaids,  at  all  hands,  and 
against  aU  mortals,'*  or,  as  is  sometimes  seen,  ''  against  aU  dead- 
ly,** But,  if  this  was  a  condition  inherent  in  the  feudal  compact, 
the  vassal's  security  did  not  require  its  insertion  in  the  charter,  since 
the  superior  was  bound  by  their  very  relation  to  protect  him.  This 
provision  then  was  first  introduced,  according  to  Blackstone,  as  a  pro- 
tection to  purchasers  against  the  operation  of  the  strict  feudal  maxim 
which  prohibited  alienation  of  the  feu,  the  security  which  it  afforded 
being  this,  that,  as  he  was  presumed  to  have  paid  a  price,  the  family 
of  the  vassal  who  inherited  the  price  were  bound  by  their  ancestor's 
obligation  of  warrandice  to  repay  it,  if  the  heir  challenged  the  sale. 

Having  already  treated  fully  of  the  subject  of  warrandice,  we  shall 
not  enter  into  any  detailed  recapitulation  here,  but  shall  refer  to  the 
explanations  formerly  given  of  the  nature  of  warrandice  generally — of 
its  efiect,  when  not  expressed,  but  left  to  be  implied  from  the  nature  of 
the  transaction — and  of  its  extent  according  to  the  .different  degrees 
of  simple,  personal,  absolute,  and  real  warrandice.  In  more  imme- 
diate connexion  with  the  present  subject,  it  must  be  remembered, 
that,  in  conveyances  of  land,  warrandice  is  chiefly  important  with 
reference  to  the  suflSciency  of  the  title.  Absolute  warrandice,  which 
is,  that  in  the  clause  before  us,  imports  that  the  title  given  to  the 
grantee  is  unchallangeable,  but  not  that  the  lands  shall  be  free  from 
damnum  fataie.  We  have  seen  also,  that  warrandice  does  not  rear 
a  claim  in  favour  of  the  grantee,  until  the  subject  has  been  evicted  ; 
and  that  his  claim  is  not  limited  to  the  price  and  interest,  but  extends 
to  the  value  of  the  subject  at  the  date  of  eviction.  The  abbreviated 
form  of  this  clause,  introduced  by  the  Transference  of  Lands  Act, 
consists  simply  of  these  words — "/  grant  warrandice,'*  which,  by 
section  3d,  are  declared,  unless  specially  qualified,  to  imply  absolute 
warrandice  as  regards  the  lands.  It  is,  therefore,  carefully  to  be  ob- 
served, that,  by  the  force  of  this  Statute,  these  general  words  have 
now  a  different  effect  from  that  which  they  would  formerly  have  pro- 
duced.  Formerly,  a  general  obligation  to  warrant  implied  warrandice 
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according  to  the  nature  of  the  transaction.  If  the  conveyance  was  Part  ill. 
gratuitous,  it  bound  the  granter  to  do  in  future  nothing  inconsistent  chawee  II. 
therewith ;  if  it  was  for  a  full  onerous  consideration,  then  it  implied  abso- 
lute warrandice.  Since  the  statute,  however,  makes  the  general  clause 
in  a  disposition  of  lands  import  absolute  warrandice,  unless  it  is  quali- 
fied, the  Conveyancer  must  be  careful,  in  preparing  grants  or  trans- 
missions for  causes  gratuitous  or  not  fully  onerous,  to  insert  a  quali- 
fication  of  the  general  words  of  warrandice,  otherwise  the  granter  will 
be  liable  in  absolute  warrandice,  notwithstanding  the  nature  of  the 
transaction.  If  it  shall  bo  deemed  expedient  to  leave  the  warrandice 
to  be  determined  by  law  when  any  question  shall  arise,  then  the 
clause  must  be  entirely  omitted. 

The  following  observations  and  cases  may  be  noted,  in  confirmation 
or  further  illustration  of  the  introductory  treatment  of  this  subject 
already  referred  to  : — 

The  import  of  personal  warrandice  being,  that  the  granter  has  Whkbe  evic 
done,  and  shall  do,  no  act  prejudicial  to  the  grantee,  the  granter, 'J^"^^^' 
therefore,  incurs  no  liability  by  eviction  which  is  not  imputable  to  oraitter  of 
him.      In  the  case  of  Craig  v.  Hopkin,  January  1 732,  an  attempt  f^°'  -^a 
was  made  to  obtain  repetition  of  the  price  of  an  estate  evicted  from 
the  seller ;  but  the  claim  was  successfully  resisted,  upon  the  ground 
that  the  seller  was  bound  only  in  warrandice  from  fact  and  deed,  and 
that  the  eviction  had  not  been  through  his  fault.     Although  warrau-  Wabbandicb 
dice  entitles  the  grantee  to  relief  of  burdens  affecting  the  subject  not  ^^^^  ^^  ^" 
stated  to  the  grantee,  this  rule  docs  not  extend  to  petty  liabilities  rious  petty 
which  are  notorious  and  inconsiderable ;  Oordonston  and  Nicolson  v.  i-'^w^tieb. 
Paton,  March  1682.     Here  the  complaint  of  the  purchaser  that  the  M.  16,60(5. 
lands  were  subject  to  a  servitude  of  casting  peats  was  disregarded. 
As  posterior  loss  from  deterioration  by  fatality  affects  the  purchaser  ^oes  wir- 
only,  so  he  must  bear  also  whatever  after  burden  is  imposed  by  the  to  burdens  im- 
public  authority  of  Statute.     This  is  the  doctrine  of  Erskine ;  and  he  '*^^^  by  pu»- 
cites  a  decision  in  support  of  it,  although  the  contrary  was  afterwards  i^g^  y  3  23. 
found  in  Bonar  v.  Lyon,  20th  February  1683,  as  it  had  been  in  pre-  M.  16,606. 
vious  cases,  where  disponers  of  land  were  found  liable  on  eviction  for 
glebes  designed  under  the  authority  of  a  previously  existing  Statute. 
But  the  doctrine  referred  to  has  now  been  authoritatively  fixed  as  Warrandice 
regulating  future  auffmentations  of  stipend,  which,  although  imposed  ^^^i''"'  ^^o- 

j  °     ,  o.     .  '^        \  '  °  '■  mentation  o« 

under  a  previously  existmg  Statute,  do  not  give  a  claim  of  warrandice,  stipend. 

unless  they  are  expressly  specified  as  undertaken  by  the  granter, 

because  stipend  and  augmentations  are  burdens  in  naturalibus  of  the 

dominium  utiley  and  in  a  feu-grant  it  requires  express  terms,  admitting 

of  no  other  interpretation,  to  take  this  burden  off  the  vassal,  and  lay  it 

on  the  superior ;  Earl  of  Hopetoun's  Trustees  y,  Coplands,  8th  Decern-  F.  c.  ^ 

ber  1819,  and  previous  cases  cited  in  a  note  of  the  Judge's  opinions, 

which  rejected  the  decision  in  the  previous  case  of  Earl  of  Hope-  F.  C. 

ioun  v.  Jardine,  3d  July  1811.    The  general  principle,  that  the 
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Part  111.     parties  cannot  be  held  to  have  had  in  view  burdens  imposed  under 

Chaftek  II    Statutes  not  existing  at  the  date  of  the  charter  or  contract  is  now 

conclusively  sanctioned  by  the  unanimous  judgment  of  the  Court  in 

12  D.  1077.  Scott  V.  Edmund,  25th  June  1850,  where  a  superior  having  bound 
himself  in  1 789  to  relieve  the  vassal  of  all  payment  of  teind,  mini- 
ster's stipend,  and  all  public  and  parochial  burdens  whatsoever  im- 
posed and  to  be  imposed  on  said  lands,  and  public  burdens  having 
been  Imposed  by  statutes  in  1812  and  1889,  it  was  held  that  the 
vassal  was  not  entitled  to  relief  from  assessments  made  under  the 
authority  of  these  statutes,  but  only  from  burdens  imposed  or  to  be 
imposed  by  virtue  of  laws  in  existence  in  1 789. 

Intimation  op       Although  no  claim  of  warrandice  arises  before  eviction,  yet  it  is 

EVICTION.  prudent  to  intimate  the  threatened  eviction,  and  the  proceedings  under 
it,  to  the  granter,  in  order  that  he  may  not  have  it  in  his  power  to 
object  that  a  competent  defence  was  omitted.  But  it  is  only  as  a 
discretionary  step  that  intimation  need  be  made,  for  it  is  no  defence 
to  the  granter,  that  he  was  not  made  a  party  to  the  suit  under  which 
eviction  took  place,  unless  he  can  point  out  a  plea  which  would  have 

M.  16,606.  availed,  and  was  not  stated  ;  Clark  v.  Gordon,  23d  June  1681. 
When  the  objection  to  the  title  is  glaring,  the  grantee  has  his  recourse 
without  making  any  defence,  for  no  one  is  bound  to  maintain  a  right 
which  is  plainly  untenable.      This  is  one  of  the  points  decided  in 

F.  C.  Downie  v.  Campbell,  31st  January  1815.     When  the  lands  are  let,  the 

current  leases  are  excepted  from  the  warrandice,  reserving  to  the 
grantee  to  impugn  them  upon  any  ground  whicli  will  not  give  the 
tenants  recourse  against  the  granter. 

As  an  example  of  warrandice  incurred,  reference  may  be  made  to 

16  D.  436.  Russell  V.  Molcom,  £c.  25th  February  1853.  There  minerals  were  sold 
with  certain  specified  rights  and  privileges  to  the  purchaser  as  re- 
garded the  use  of  the  surface  of  the  ground  in  working,  carrying  away, 
&c.  Before  the  purchaser  s  right  had  been  feudalized  by  conveyance 
and  infeftment,  part  of  the  surface  was  acquired  by  a  railway  com- 
pany, after  whose  infeftment  the  seller  of  the  minerals  could  not  give 
an  effectual  title  to  the  rights  and  privileges  stipulated,  these  being 
in  some  respects  greater  than  those  conferred  by  common  law  or  by 
the  Railway  Clauses  Act.     The  sellers  were  found  liable  in  damages. 

Amiohationof      6-  Clause  of  assignation  of  writs  and  rents, — (1.)  The  purpose  of 

^^'^^ the  clause  of  assignation  of  writs  is  to  enable  the  grantee  to  vindicate 

Purpose  OF  his  right  against  challenge,  by  shewing  that  his  predecessors  and 
THE  CLAUSE,  authors  liave  possessed  tlie  subject  during  the  period  of  the  long  pre- 
scription upon  regular  and  complete  titles.  When  the  circumstances 
allow  of  it,  the  titles  are  not  only  assigned,  but  delivered,  and,  by  our 
previous  practice,  when  they  were  delivered,  a  declaration  of  the  fact 
was  inserted  immediately  before  the  clause  of  registration.  By  the 
new  statutory  form  the  assignation  of  the  title-deeds  includes  along 
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with  it  a  declaration  of  the  delivery.    The  words  are : — "  /  assign  the     Part  III. 
"  wrttSy  and  have  delivered  the  same  according  to  inventory  ;'*  and,  by    Cuaptm  II. 
the  3d  section  of  the  Act,  it  is  provided,  that  this  clause,  unless  spe- 
cially qualified,  shall  be  held  to  import  an  absolute  and  unconditional 
assignation  to  such  writs  and  evidcnts  and  to  all  open  procuratories 
and  precepts  therein  contained   to   which  the  disponer  has  right. 
Upon  this  it  is  to  be  observed  here,  that  as  the  feu-charter  generally 
conveys  a  portion  only  of  the  superior's  lands,  the  titles  remain  with 
him,  and,  therefore,  there  can  be  no  declaration  of  delivery.     But  the 
grantee's  interest  is  secured  by  an  obligation  to  make  the  titles  forth- 
coming to  him  when  required.     And,  again,  as  the  bare  assignation 
in  terms  of  the  Statute  would  impart  an  absolute  and  unconditional 
transfer  of  the  writs  and  their  clauses,  but  such  a  transfer  might  be 
inconsistent  with  the  interest  remaining  to  the  superior  for  the  rest 
of  his  property,  the  clause  must  be  qualified,  in  order  to  limit  the 
grantee's  right  to  the  titles  so  as  to  correspond  with  the  grant.    This, 
as  regards  both  the  assignation  and  delivery,  may  be  accomplished  by 
using  the  assigning  words  of  the  statute,  thus  qualified  : — "  And  I  Form  of 
"  assign  the  writs  to  the  effect  of  maintaining  the  said  B.,  and  his  ^^^^^^' 
*^  foresaids  in  the  right  of  the  subjects  hereby  conveyed;  and,  as  the 
"  same  cannot  be  herewith  delivered  v/p,  I  oblige  myself  and  my  fore- 
"  saids  to  make  them  forthcoming  to  the  said  B.  and  his  foresaids 
"  upon  all  necessary  occasions,  upon  a  proper  receipt  and  obligation 
"for  re-delivery  within  a  reasonable  time,  under  a  suitable  penalty" 
Such  accommodation  of  the  new  clauses  to  the  nature  of  the  parti- 
cular deed  is  clearly  competent  under  the  terms  of  the  1  st  section  of 
the  Act,  which  authorizes  their  adoption  in  the  form,  or,  "  as  nearly 
"  as  m^y  be/'  in  the  form,  set  forth  in  the  schedule  ;  and  the  3d  sec- 
tion, explaining  their  import,  expressly  contemplates  that  they  may 
all  be  qualified.     Although  the  title-deeds  are  not  delivered,  it  is  very 
advisable  that  the  grantee  receive  an  inventory  of  them  certified  by 
the  grantor,  which  will  both  serve  for  evidence  of  the  steps  of  the 
title,  and  save  dispute  when  access  to  the  deeds  is  required.     The  im-  Ubb  of  awiq- 
portance  of  right  to  the  titles,  and  of  securing  access  to  them,  is  "ation  to 
shewn  hj  Proctor  v.  Anderson^  29th  June  1837.     Here,  in  a  competi-  --  « 
tion,  a  disposition  and  sasine  were  objected  to  as  vitiated,  but  the 
title  of  the  claimant's  author  being  unexceptionable,  that  was  held 
to  protect  him  against  the  challenge,  for,  although  his  own  title  should 
be  reduced,  that  of  his  author's  remained  preferable  to  the  other 
claimants. 

(2.)  By  the  former  styles  the  grantor  assigns  the  rents  from  and  Amignationof 
after  a  term  specified,  which  is  declared  to  be  the  term  of  entry. 
According  to  the  new  form,  we  have  already  seen  that  the  term  of 
entry  is  inserted  at  the  end  of  the  dispositive  clause.     Here,  there- 
fore, we  may  adopt  the  statutory  form,  viz.,  "  /  assign  the  rents/* 

The  import  of  this  clause  has  received  an  important  qualification 
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Part  III.     by  the  3d  section  of  the  statute,  but  the  effect  of  that  will  more  pro* 

Chapter  II.    P^^^J  claim  our  attention  in  treating  of  the  disposition,  as  it  is  chiefly 

in  sales  of  land  that  the  qualification  comes  into  force.     As  regards 

the  feu-charter,  it  is  sufficient  to  bear  in  mind  that  the  clause  now, 

as  formerly,  will  give  the  grantee  right  to  the  rent  of  the  subject  for 

the  possession  after  the  term  of  entry,  unless  by  the  lease  the  rent  for 

Ube  op  clause,  such  possession  was  payable  before  the  term  of  entry.     The  use  of 

OP  ASSIGNATION  ^j^jg  dj^iigg  jg^  ^bat  it  glvcs  tho  grantee  the  means  of  possessing  a  title 

to  levy  the  rents,  although  he  may  not  be  infeft.  By  intimating  this 
assignation  to  the  tenant,  the  latter  will  be  efiectually  precluded  from 
paying  to  the  grantor.  But  it  is  carefully  to  be  observed,  that,  while 
the  right  remains  personal,  the  grantee  not  being  infeft,  it  is  subject 
to  the  hazard  of  being  excluded  by  the  completion  of  a  real  right  in 
the  person  of  a  creditor  or  of  another  disponee  of  the  grantor,  for  a 
completed  assignation  of  rents  creates  only  a  personal  claim  against 
the  possessor,  while  a  real  right  attaches  the  thing  itself ;  and,  there- 
fore, a  right  completed  by  infeftment  is  preferable  as  regards  rents 
not  yet  payable  to  a  personal  right  by  assignation  or  arrestment  in- 

M.  2764.  timated  or  used  of  a  previous  date  ;  HunUy  v.  Hume,  1 3th  December 

1 628.     It  follows,  therefore,  that  intimation  is  not  necessary  when 

M.  2902.  infeftment  is  taken  ;  and,  in  Webster  v.  Donaldson,  13th  July  1780, 

a  disponee  infeft,  but  wlio  had  not  otherwise  intimated  his  right  to 
the  tenants,  was  preferred  to  the  rents  over  an  arrester. 

Warrandice  According  to  the  previous  form,  the  assignation  of  writs  and  rents 
OP  wuTBAKD^  ^^^  followed  by  a  clause  of  warrandice  of  that  assignation,  which,  in 
HENT8.  the  ordinary  case,  was  absolute  with  regard  to  the  writs — the  title 

in  conveyances  of  heritable  subjects  being  the  grand  object  of  the 
warrandice — and  personal  with  regard  to  the  rents,  implying  that  the 
granter  has  done,  and  will  do,  no  act  prejudicial  to  the  grantee's  right 
under  the  charter  to  receive  the  rents.  But  when  the  new  form  is 
adopted,  and  when  the  agreement  of  parties  in  regard  to  the  warran- 
dice of  the  writs  and  rents  is  of  the  nature  we  have  stated,  it  is  unne- 
cessary to  have  any  separate  clause  of  warrandice  here,  for,  by  the  3d 
section  of  the  statute,  the  general  terms,  "  /  grant  warrandice,"  are 
declared  to  import  absolute  warrandice  of  the  writs  and  evidents  as 
well  as  of  the  lands,  and  warrandice  from  fact  and  deed  as  regards 
the  rents.  When  there  is  any  flaw  or  doubt  in  the  title,  of  which  the 
granter  does  not  choose  to  take  the  risk,  then  the  warrandice  must 
of  course  be  qualified  so  as  to  be  only  from  fact  and  deed. 

7.  Obligation  to  relieve  ofpvblic  burdens. — By  the  previous  form  the 
granter  obliged  himself  to  relieve  the  grantee  of  all  cess,  stipend,  and 
other  public  burdens,  preceding  the  term  of  entry.  The  new  form 
is : — "  I  bind  myself  to  free  and  relieve  the  said  B,  and  his  foresaids 
**  of  all  feu-duties,  casualties,  and  public  burdens.*'     By  section  3, 
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these  words,  unless  specially  qualified,  are  held  to  import  an  obliga-  Past  m. 
tion  to  relieve  of  all  feu-duties,  or  other  duties  and  services  or  casual-  QoAmR  IL 
ties  payable  to  the  superior,  and  of  all  public,  parochial,  and  local 
burdens,  due  from  or  on  account  of  the  lands  prior  to  the  date  of 
entry.  The  new  form  difiers  from  the  old  chiefly  in  specifying  feu- 
duties  and  casualties.  But  it  may,  notwithstanding,  be  used  even  in 
an  original  charter,  as  it  will  there  necessarily  signify  relief  to  the 
grantee  of  tho  duties  and  services  which  may  be  payable  by  the 
grantor  of  the  charter  to  his  own  over-lord. 

8.  The  Clause  of  Registration. — By  the  Act  1693,  cap.  35,  it  is  de-  1693,  c.  35. 
clared,  that  charters  granted  by  subaltern  superiors  may  bear  a  clause 

of  registration  on  which  registration  may  follow,  but  only  in  the  books 
of  Council  and  Session,  and  in  no  other  record.  This  statute  is  still 
in  force,  and  it  will,  therefore,  be  proper,  in  using  the  new  form,  which 
is  : — "  /  consent  to  registration  liereoffor  preservation" — to  qualify  it 
by  inserting  the  words,  "  in  the  books  of  Council  and  Session  only." 
No  doubt  the  registration  would  bo  so  restricted  by  the  operation  of 
the  early  statute  ;  but  it  will  be  proper  to  preserve  the  distinction  of 
the  charter  from  other  deeds  in  this  respect,  which  would  not  be  done 
by  the  use  of  the  new  clause  without  qualification,  because  its  import 
is,  by  the  3d  section,  made  equivalent  to  that  of  the  old  clause  in  the 
usual  terms.  The  early  statute  is  limited  to  the  charters  of  subject 
superiors,  because  Crown  charters  are  inserted  in  their  own  registers 
of  the  Great  and  Privy  Seals. 

9.  The  Precept  of  Sasine. — The  next  clause  is  the  precept  of  sasine,  Import  akd 
which  embodies  a  command  or  warrant  from  the  superior  for  the  de-  i>««>ktahcb  of 
livery  of  possession  of  the  lands  to  the  vassal.     This  part  of  the  deed 

is  of  essential  importance,  because  it  furnishes  to  the  grantee  the 
only  direct  means  of  obtaining  feudal  possession  and  making  his  right 
real  A  charter  without  a  precept  forms  a  good  personal  obligation 
against  the  superior,  but  it  does  not  empower  the  vassal  immediately 
to  divest  him  of,  and  clothe  himself  with,  the  dominiwm  utile.  For 
that  purpose  it  would  be  necessary  either,  that  the  superior  should 
grant  a  supplementary  deed  containing  a  warrant  to  infeft,  or,  if  such 
a  deed  cannot  be  obtained,  that  the  grantee  complete  his  right  by 
process  of  law,  the  Court  adjudging  in  implement — a  judicial  remedy, 
as  we  shall  afterwards  find,  to  supply  the  defects  of  deeds,  which,  be- 
cause wanting  the  necessary  feudal  powers,  are  called  imperfect  con- 
veyances. 

Wo  have  seen  that  until  the  introduction  of  the  improper  investi-  Hiotoby  of 
ture,  no  mandate  from  the  superior  was  requisite,  because  in  his  own  ^k^cept  of 
person  he  attended  upon  the  ground  and  gave  possession,  and  the 
written  title,  when  it  first  arose,  was  a  posterior  attestation  of  the 
fact    After  the  adoption  of  the  written  commission  or  mandate  by 


538 


LECTURES  ON  CONVEYANCING. 


Part  III. 


Chapter  II. 


1594  c.  218. 


1672  c.  7. 


Old  form  of 

FREOEFT. 


vol.  iii.  p.  17, 
4th  £d». 

Modern  form 
of  precrft. 


the  superior,  the  delivery  of  possession  was  held  to  be  sufficiently 
proved  by  the  seal  of  his  baillie,  (a  terra  derived  from  the  French 
"  baiUer,"  to  deliver,)  affixed  to  the  breve  testatum  or  charter,  or  by 
the  baillie's  separate  attestation,  of  which  we  have  already  referred  to 
an  example.  At  last,  the  advantage  of  written  titles  being  more  and 
more  felt,  they  assumed  by  degrees  a  consistent  form,  and  for  a  period 
of  200  years  this  consisted  of  a  charter  with  a  separate  precept  de- 
livered to  the  vassal,  upon  which  infeftment  followed.  Thus  the 
feudal  investiture  consisted  of  three  instruments — the  charter,  the 
precept,  and  the  attestation  or  instrument  of  sasine.  It  would  ap- 
pear, however,  that  the  precept  was  not  regarded  or  preserved  with 
the  anxiety  due  to  an  essential  portion  of  the  title,  for,  in  1594,  an 
Act  was  passed  to  obviate  the  frequent  loss  of  precepts,  by  ordaining 
that  forty  years'  possession  upon  a  sasine  should  form  a  prescriptive 
title  without  production  of  the  precept.  This  inconvenience  was  first 
remedied  in  the  case  of  Crown  charters  by  the  Act  1672,  cap.  7, 
directing  the  insertion  of  the  precept  of  sasine  in  the  charter  itself 
towards  the  end ;  and  the  rule  was  extended  by  practice  to  charters 
by  subject  superiors  also. 

The  precept  by  the  old  form  contained  a  desire  by  the  superior  to 
his  baillies,  whose  names  were  left  blank,  to  pass  to  the  ground  of  the 
lands,  and  there  to  deliver  to  the  grantee,  or  his  heirs  or  assignees, 
heritable  state  and  sasine,  real,  actual,  and  corporal  possession,  of  the 
lands,  by  delivering  to  them  or  their  attorney  who  should  produce 
the  charter  earth  and  stone  of  the  ground,  a  handful  of  grass  and 
com  for  the  teinds,  with  all  other  symbols  usual  and  necessary.  This 
is  the  substance  of  the  clause,  the  formal  words  will  be  found  in  the 
Style-book. 

The  form  of  the  precept,  as  well  as  that  of  the  instrument,  has 
been  materially  altered.  The  change  was  effected  by  the  Act  8  &  9 
Vict.  cap.  35,  which,  by  schedule  A,  prescribes  the  following  as  the 
form  of  the  precept  of  sasine  : — "  Moreover,  I  desire  any  notary- 
**  public,  to  whom  these  presents  may  be  presented,  to  give  to  the  said 
"  A,  or  his  foresaids,  sasine  (or  liferent  sasine,  or  easing  in  liferent 
"  and  fee  respectively,  as  the  case  may  be)  of  the  lands  and  others  above 
**  disponed,*'  By  section  5  it  is  provided,  that  a  precept  in  this  form, 
or  as  nearly  as  may  be  in  the  terms  of  the  schedule,  shall  be  as  valid 
and  effectual  as  the  precept  before  in  use.  The  ultimate  effect  of  the 
new  form  is  the  same  as  the  old,  and  the  difference  in  the  style  is 
attributable,  as  we  shall  find  when  we  examine  the  instrument  of  sa- 
sine, to  changes  introduced  by  the  same  Act  in  the  mode  and  cere- 
mony of  giving  sasine.  The  essential  point  of  the  delivery  of  posses- 
sion is  directed  by  both.  All  the  changes  are  in  the  circumstantials : — 
(1.)  Tliere  is  no  baillie  named  in  the  new  form,  because  in  his  place 
the  notary-public  is  the  commissioner  desired  to  give  infeftment. 
(2.)  There  is  no  direction  to  proceed  to  the  lands,  because  that  part 


THK  OBIQINAL  CUABTEB.  539 

of  the  ceremony  is  abolished  by  the  Act,  and  sasine  may  be  given     Part  III. 
anywhere.     (3.)  There  is  no  delivery  of  symbols,  for  these  also  have    chapthi  II 
been  practically  abolished.     (4.)  There  is  no  reference  to  the  grantee's 
attorney,  because  by  the  new  form  no  appearance  by  an  attorney  is 
requisite,  it  being  only  necessary,  that  the  conveyance  containing  the 
warrant  be  presented  to  the  notary-public. 

We  shall  now  examine  the  material  points  which  require  to  be  at- 
tended to  in  regard  both  to  the  old  and  new  forms  of  the  precept,  for 
it  will  be  the  practitioner's  frequent  duty  to  ascertain  the  accuracy  of 
titles  prepared  under  the  previous  form,  as  well  as  to  direct  the  pre- 
paration of  deeds  under  the  new. 

The  blank  mandate  to  the  grantor's  baillie  was  not  limited  to  any  Who  might 
person  or  description  of  persons,  and  any  one  was  qualified  to  execute 
it  by  giving  possession. 

It  is  an  essential  requisite  of  the  precept,  that  it  contain  distinct  There  must  be 
and  special  power  to  give  sasine  to  the  grantee,  and  any  general  ^"oivb  ramm. 
power,  however  ample,  to  act  on  behalf  of  the  grantor  will  be  unavail- 
ing, unless  there  be  a  specific  authority  to  give  sasine. 

It  is  prescribed  by  a  note  to  Mr.  Erskine's  Institute,  that  the  vas-  Vassal's  name. 
sal  must  be  specially  named  and  designed,  (that  is,  of  course,  either  "*  ^'  ^^' 
in  the  precept  or  in  the  deed  which  contains  it,)  upon  the  authority 
of  Blackwood  v.  Earl  of  Sutherland^  7th  November  1740,  and  that  M.  14,327; 
case  appears  to  sanction  the  doctrine,  a  sasine  having  been  found  ^^^^'^•^- ^^• 
null,  which  proceeded  on  a  precept  for  infefting  the  representatives 
of  A.  and  B.,  without  particularly  naming  and  designing  these  repre- 
sentatives ;   but  the  report  is  very  brief.     On  the  other  hand,  Mr.  §  876. 
Bell  in  his  Principles  says,  that  it  seems  not  necessary  that  the  per- 
son should  be  named,  provided  he  be  suflSciently  distinguished  and 
identified  ;  and,  accordingly,  upon  the  question,  whether  a  precept  to 
infeft  the  heirs  of  A.  is  a  sufficient  warrant  for  a  sasine,  he  holds  that, 
although  the  sasine  is  bad,  if  taken  in  the  same  terms — that  is,  w^ith- 
out  naming  the  heir  to  whom  infeftment  is  given — (of  which,  upon 
the  authority  of  Blackwood,  and  other  decisions,  there  can  be  no 
doubt,)  yet,  if  the  party  infeft  is  named  in  the  instmment,  and  his 
character  as  heir  established  by  a  service  recited  in  the  instrument, 
that  seems  to  be  sufficient.     The  authority  referred  to  in  justification 
of    this  opinion   is  Melville  v.  Smitons  Creditors,  24th   February  M.  14,327 ; 
1794.     This  view,  however,  can  only  be  deduced  inferentially  from  ^^^"'^•^•^^' 
the  report  of  that  case.     In  the  case  of  Dennistan,  Macnayr,  &  Co,,  M.  voce, 
v.  Macfarlane,  16th  February  1808,  a  precept  in  favour  of  one  person  nq^js.  2  ^[^ 
nominatim,  and  the  other  partners  of  a  company  not  named,  was  held  L-  C.  23. 
sufficient  only  to  invest  A.,  and  not  the  other  partners.     The  validity 
of  the  infeftment  hero  depended  entirely  upon  the  fact  of  an  indi- 
vidual being  named  in  the  warrant.     Had  it  been  in  favour  of  "  the 
**  partners  of  Messrs.  Murdoch,  Gordon,  Gillies,  &  Co.,"  or  in  favour  of 
"  Messrs.  Murdoch,  Gordon,  Gillies,  &  Co.,"  it  would  have  been  void, 
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the  principle  being  fixed  that  a  company  cannot  sustain  the  feudal 
relation.  Of  this  there  is  a  distinct  example  in  Morrison  v.  Miller^ 
18th  June  1818,  wliere  a  sasine  in  favour  of  "  Robert  Muirhead  &  Co." 
was  held  invalid. 

The  precept  must  either  in  itself,  or  by  implied  reference  to  another 
part  of  the  deed,  define  the  lands  of  which  possession  is  to  be  given. 
It  is  not  indispensable,  that  there  be  a  full  description,  or,  indeed,  any 
specific  description.  But  the  lands  must  be  so  indicated,  that  they 
can  with  certainty  be  ascertained ;  and  they  must  be  identified  in 
the  act  of  infeftment.  Thus,  a  conveyance  of  "  all  the  lands  belonging 
"  to  me "  with  a  precept  of  sasine,  is  a  sufficient  transmission  and 
warrant  of  infeftment,  provided  my  infeftments  be  produced  to  the 
notary  in  order  to  ascertain  and  identify  the  lands.  The  authorities 
for  this  we  shall  afterwards  find.  In  the  meantime  reference  may  be 
made  to  Walldce  v.  Dalrymple,  23d  June  1732.  There  was  here  an 
obligation  to  infeft  in  security  of  an  annuity  out  of  certain  lands  spe- 
cified, and  furth  of  all  other  lands  belonging  to  the  grantor  in  the 
Shire  of  Ayr.  The  notary  comprehended  in  the  instrument  of  sasine 
both  the  lands  particularized,  and  others  contained  in  the  grantor's 
infeftments.  According  to  the  principle  which  has  just  been  stated, 
if  the  infeftments  of  other  lands  had  been  produced  to  the  notary, 
and  his  instrument  had  certified  that  fact,  this  infeftment  would  have 
been  sustained  with  regard  to  all  the  lands.  But  the  sasine  was 
found  null  as  to  all  the  lands  other  than  those  particularly  expressed  ; 
and  we  are  thus  taught,  that,  whenever  the  deed  containing  the  pre- 
cept is  to  form  the  only  warrant  of  infeftment,  it  is  necessary  that 
it,  or  the  deed  of  which  it  forms  a  part,  define  the  lands,  so  that  they 
can  be  identified  without  reference  to  other  documents. 

It  is  also  necessary  to  remember — and  this,  like  the  other  observa- 
tions just  made,  applies  to  the  new  form  as  well  as  the  old — that  the , 
infeftment  or  sasine  authorized  by  the  precept  ought  to  be  of  the 
nature  intended  to  be  given.  A  warrant  to  infeft  in  liferent  is  no 
authority  for  infeftment  in  the  property  or  fee.  We  shall  see  after- 
wards, that  one  having  right  to  a  precept  authorizing  infeftment  in 
the  fee  of  property  may  assign  it,  so  as  to  give  a  limited  right  of  life- 
rent or  in  security  ;  but  the  rule  should  be  to  express  in  the  precept 
the  character  and  extent  of  the  infeftment  which  it  is  intended  to 
warrant. 

Under  the  old  precept,  which  authorized  infeftment  by  delivery  to 
the  grantee's  attorney  as  well  as  himself,  any  one  holding  the  precept 
was  presumed  sufficiently  entitled  to  receive  possession  without  any 
special  power,  because  that  was  an  act  beneficial  to  the  grantee.  But 
it  was  justly  held  competent  to  prove  that  the  person  acting  as  at- 
torney was  not  authorized,  if  the  act  should  be  prejudicial  to  the 
grantee.  Of  this  Erskine  cites  an  example  from  Craig  of  a  creditor, 
who  caused  infeftment  to  be  taken  in  favour  of  the  heir  of  his  deceased 
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debtor,  in  order  to  subject  him  in  a  universal  passive  title  for  his  Part  III. 
ancestor's  debts.  The  fraud  being  proved,  the  infeftment  was  annulled,  chapter  II. 
Although  the  new  form  has  no  reference  to  an  attorney,  the  same 
principle  will  no  doubt  be  recognised  in  regard  to  the  authoritj  of 
the  person  who  shall  present  the  charter  or  other  conveyance  to  the 
notary  for  infeftment.  This  may  sometimes  be  a  point  of  great  import- 
ance in  acting  for  absent  parties,  or  otherwise,  without  exact  powers.  ' 

The  precept  of  sasine  is  followed  by  the  testing-clause,  which  we  Testiho 
have  already  examined.  clause. 

Before  concluding  the  subject  of  the  charter,  it  is  proper  to  call  to 
mind  the  principles  already  laid  down  with  regard  to  the  delivery  of 
deeds.  No  charter  or  other  conveyance  confers  any  right,  although 
it  has  been  executed,  unless  it  is  also  delivered.  Of  this  an  illustra- 
tion is  afforded  in  the  case  of  Brown  v.  Oeorgey  22d  February  1842  ;  4  d.  746. 
and,  in  Oray,  13th  December  1838,  an  undelivered  deed  having  been  1  D.  227. 
borrowed  from  a  process,  and  infeftment  surreptitiously  taken  and 
recorded,  the  Court  upon  a  complaint  directed  a  marking  to  be  made 
on  the  margin  of  the  register,  that  the  sasine  was  judicially  chal- 
lenged, and  prohibited  the  notary  from  expeding  any  new  sasine. 
It  is  probable,  that  the  sense  of  the  Court  would  have  been  expressed 
yet  more  strongly,  but  that  the  party  who  had  directed  the  infeft- 
ment died  before  the  complaint  was  heard,  and  his  son,  in  whose 
favour  the  infeftment  was  taken,  was  abroad. 

II.  The  Instrument  of  Sasine. 

The  charter  gives  to  the  grantee  a  good  personal  right  to  the  sub- 
ject of  the  grant.  It  forms  a  complete  obligation  upon  the  grantcr, 
•  who  is  debarred  from  granting  any  deed  inconsistent  with  it.  But, 
as  long  as  the  right  stands  merely  upon  the  charter,  its  strength  de- 
pends upon  the  personal  obligation  of  the  disponer.  The  charter, 
before  its  existence  is  published  by  infeftment,  is  a  private  instru- 
ment, and  of  no  effect  against  third  parties,  who,  knowing  nothing 
of  it,  are  under  no  obligation  to  regard  the  subject  as  transferred 
from  the  grantor  who  holds  the  public  right ;  nor  can  it  by  any  regis- 
tration be  rendered  obligatory  against  third  parties,  for  by  its  nature 
it  is  not  an  instniment  of  completed  possession.  It  is  only,  as  regards 
possession,  a  warrant  to  deliver  it.  If,  therefore,  another  party  shall 
procure  a  second  charter  or  other  conveyance,  and  do  what  the  law 
requires  for  the  completion  of  his  right,  before  that  under  the  first 
charter  is  perfected,  then  the  prior  grantee  is  excluded,  and  his  only 
remedy  is  by  recourse  upon  the  grantor  personally — a  remedy  which, 
of  course,  must  depend  upon  the  sufficiency  of  the  grantor's  means* 
How,  then,  can  one  provide  against  a  risk  so  serious  ?     By  doing 
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Pabt  III.     that  which  we  found  to  be  essential  to  security  in  the  purchase  of 

Ghapteb  II    Immoveables,  viz.,  obtaining  delivery  of  the  subject.     The  mere  emissio 

Delivert  op     verborum  is  insufficient  to  dissolve  the  right  of  the  grantor.     That 

SUBJECT  CON-     can  only  be  done  by  divesting  him  of  the  subject.     This  is  a  funda- 

^y.^  ^^         mental  principle  in  conveyancing,  and  it  is  embodied  in  the  familiar 

maxim,    "  TraditionibuSy   non  nudis  pactis,  dominia  rerum  trans- 

^^  feruntur." 

Historical  It  is  easy  to  perceive  how  deeply  inherent  in  the  idea  of  property 

JJ^yop  ^^'  this  principle  must  have  been  in  the  period  before  civilisation,  when 

sAsiHB.  indeed  occupancy  constituted  the  only  title  ;  and  that  the  notion  of 

a  right  not  made  manifest  by  seizure  and  uninterrupted  personal 
possession  was  much  too  refined  to  gain  a  place  before  a  compara- 
tively advanced  stage  of  civilisation.  And  the  same  test  of  owner- 
ship has  still  continued  in  the  most  advanced  periods  of  civilisation 
to  be  received,  although  under  different  modifications  as  regards  the 
manner  of  possession.  We  have  first  the  original  kind  of  possession, 
which  consists  in  personal  delivery  to,  and  occupancy  by,  the  recipient. 
Of  this  the  early  practice  under  the  feudal  system  affords,  as  we  have 
seen,  a  remarkable  example,  the  evrdence  of  the  title  being  reposed 
in  the  memory  of  the  pares  curice,  witnesses  to  the  feudal  contract, 
to  the  vassal's  homage,  and  the  delivery  of  possession  to  him  by  the 
superior's  act  upon  the  ground  ;  and  long  before  the  feudal  customs 
were  settled,  expedients  were  used  to  secure  such  transactions  by  a 
vivid  impression  on  the  memory.  Thus,  we  read  in  the  Lex  Ripu- 
ariorum,  which  prevailed  in  Italy  about  the  year  630,  that,  if  the 
purchaser  of  a  property  could  not  obtain  a  judicial  instrument  of  the 
transfer,  he  must  proceed  to  the  ground  with  six  witnesses  if  the  sub- 
ject was  of  moderate  size,  three  if  it  was  small,  and,  if  large,  with 
twelve,  taking  along  with  him  also  an  equal  number  of  boys,  and  in 
the  presence  of  these  he  was  to  pay  the  price  and  to  receive  posses- 
sion, at  the  same  time  whipping  each  of  the  boys,  and  pulling  their 
ears,  in  order  that,  having  the  transaction  thus  forcibly  impressed 
upon  their  minds,  their  testimony  for  the  future  might  be  secured. 
We  have  relics  of  a  similar  practice  in  some  parts  of  Scotland,  where 
annual  solemnities  are  observed  in  connexion  with  particular  locali- 
ties, for  the  purpose  of  preserving  the  recollection  of  territorial  boun- 
daries. Among  the  Anglo-Saxons  the  grand  division  of  property  was 
into  Boc-land — terra  libraria — of  which  the  title  was  written,  and 
Folk-landy  the  title  of  which  consisted  in  the  knowledge  and  memory 
of  the  neighbourhood  without  any  written  title.  Of  a  similar  nature 
is  the  udal  tenure,  in  which  the  title  is  perfect  without  writing.  In 
these  various  instances,  the  transmission  of  land  necessarily  consisted 
in  the  delivery  of  possession  to  the  party  acquiring  it. 

The  manner  of  delivering  possession  would  afford  materials  for  an 
elaborate  and  interesting  historical  inquiry.     The  theory  of  Sir  John 
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Dalrymple,  that,  as  immoveable  property  cannot  be  transferred  from  P^Jw  in. 
hand  to  hand,  like  moveables,  it  was  transferred  by  putting  the  in-  Chaptbb  II. 
tended  new  proprietor  into  possession  by  placing  him  in  or  upon  the 
subject  itself,  is  supported  both  by  natural  probability  and  by  the 
instance  which  he  cites  from  the  leges  burgorum,  which  will  be  found 
printed  from  the  manuscript  recovered  from  the  canton  of  Berne  in 
1814  in  the  first  volume  (large  edition)  of  the  Acts  of  the  Parlia-p-30. 
ments  of  Scotland.  It  is  to  this  effect : — "  Whosoever  shall  sell  his 
"  land  or  a  part  of  it  shall  himself  as  seller  be  inside  the  house  and 
"  go  out,  and  the  other,  who  is  the  buyer,  shall  stand  without  and  go 
"  in  ;  and  each  of  them  is  to  give  the  provost  a  penny,  and  two  pence 
"  when  it  is  an  excarabion,  the  seller  pro  exitu,  and  the  buyer  pro 
"  introitu  suo  et  saisind,''  In  like  manner  we  read,  that,  when 
fortalices  were  held  as  separate  tenements,  the  form  of  delivering 
possession  was,  that  the  grantor  came  out  of  the  gate,  and  the 
grantee  entered  and  shut  it.  Such  a  ceremony,  however,  though 
suitable  enough  to  mark  that  the  one  party  was  denuded,  and  the 
other  invested,  in  the  case  of  a  house  or  castle,  was  not  so  well  fitted  to 
testify  the  same  facts  in  a  transference  of  lands  ;  and,  accordingly,  the 
earliest  traces  which  are  preserved  of  actual  delivery  upon  the  ground 
indicate  a  variety  of  other  expedients.  In  the  Appendix  formularum 
to  Marculfiis  (in  a  note  to  the  19th)  various  modes  of  delivery  are 
stated,  and  of  these  probably  the  earliest  is  that  of  drawing  a  plougli 
round  the  limits  of  the  land  sold — a  formality  appealing  to  the  same 
mode  of  distinct  ascertainment  by  which  the  limits  of  Carthage  were 
fixed,  when  Dido  was  permitted  to  appropriate  as  much  land  as  she 
could  enclose  within  the  thongs  of  one  bullock's  hide — or  the  boun- 
daries were  otherwise  marked  out,  or  the  parties  repaired  to  the  four 
comers  of  the  field,  and  the  seller  took  a  portion  of  earth,  or  grass, 
or  branches,  if  there  was  wood,  which  he  delivered  to  the  purchaser, 
pronouncing  the  words,  "  Ego  tibi  tradidi,  et  legitime  firmaho," 

These  ceremonies,  in  so  far  as  regards  the  delivery  of  a  portion  of  Historical 
the  land  or  its  produce  to  the  purchaser,  have  been  said  to  constitute  s'^'stch  of  de- 

UVERT  OP 

symbolical  delivery,  and  the  theory  of  its  origin  has  given  rise  to  con-  sasine,  cont*. 
troversy.  Lord  Kames  being  of  opinion,  that  delivery  by  symbols 
marks  the  period  when  the  purchaser's  right  was  made  complete,  al- 
though he  did  not  enter  into  the  actual,  which  in  legal  language  is 
called  the  natural,  possession,  but  became  proprietor  by  force  of  the 
title,  although  not  personally  occupying  the  subject,  which  is  called 
civil  possession.  Mr.  Ross  severely  censures  this  idea,  aflSrming  with  p.  89. 
a  confidence  which  does  not  appear  to  be  justified  by  the  authorities, 
or  in  accordance  with  the  philosophic  observance  of,  and  submission 
to,  the  evidence  of  records  by  which  his  writings  are  in  general  so 
remarkably  characterized,  that  the  symbols  delivered  for  many  ages 
had  no  relation,  and  but  seldom  any  resemblance,  to  the  possession  of 
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Pabt  III.     land.     The  fact  upon  which  chiefly  Mr.  Ross  depends  is  the  use  of 

Chapter  II    the  festuca  OX  fustis  (the  praetor's  rod)  as  the  symbol  of  delivery.     It 

HiBTOBicAL       ^^  to  be  observed,  however,  that,  according  to  the  Roman  law,  as  is 

SKETCH  OP  DB-   showu  by  Mr.  Ross  himself,  the  transmission  of  property  was  effected 

sAsu^^rf*.     ^7  a  judicial  act  enrolled  in  the  books  of  the  magistracy  ;  and  it  is 

not  unreasonable  to  suppose,  that  the  use  of  the /es^t/ca  took  its 
origin  in  this  judicial  proceeding.  Mr.  Ross  refers  to  the  form  of  a 
remarkable  instrument  of  sale  preserved  by  Brissonius,  where  this 
symbol  is  used.  The  parties  are  present  with  the  notary,  who  certifies 
the  instrument  and  the  facts  ;  and  the  transmission  is  made  by  the 
parties  obeying  the  directions  of  the  notary  given  to  them  in  these 
words,  "  Tu,  Pascuti,  fuste  ilium  investito  :  Tu,  Sequiti,  fustem  manu 
"  capita"  But  there  is  nothing  in  this  instrument  shewing  that  this 
procedure  took  place  in  the  present  case  upon  the  premises,  and  it 
appears  admissible  to  conclude,  that  the  notary,  acting  judicially  in 
directing  this  emblematic  transfer,  used  the  ordinary  legal  symbol  of 
judicial  transmission.  This  is  not  inconsistent  with  the  view  adopted 
by  Mr.  Ross  elsewhere,  that  the  festuca  was  used  as  the  emblem  of 
authority,  betokening  the  transmission  of  the  allodial  dominium,  for 
that  was  a  natural  result  of  the  original  adoption  of  this  symbol  in 
Court.  The  opinion,  that,  in  the  tradition  of  lands,  there  was  origi- 
nally the  element  of  delivery  of  part  of  the  substance,  is  strongly 
Appendix,  Noe.  Supported  by  the  Formularies  of  Marcul/u^,  two  of  which  bear  delivery 
19  and  43.  ^f  ^jj^  natural  symbols,  earth,  or  grass,  or  turf,  as  well  as  of  the 
festuca,  the  latter  symbol  being  apparently  used  in  connexion  with 
the  exit  of  the  granter,  which  countenances  the  idea  of  its  symbol- 
izing a  transfer  of  authority.  It  is  in  harmony  with  this  view,  that 
the  baton  has  remained  until  now  the  symbol  in  resignations — the 
only  transfers  of  land,  which,  until  the  recent  change  in  the  law, 
could  be  made  elsewhere  than  upon  the  ground  of  the  lands — and 
that  by  our  practice,  until  recently,  delivery  could  only  be  made  on  the 
groimd  of  the  lands,  because  it  was  held  to  be  a  real  tradition  of  the 
subject. 

The  view  of  delivery  by  things  or  emblems,  as  involving  delivery 
of  the  whole  through  the  medium  of  a  part,  is  strengthened  by  the 
mode  in  which  conveyances  were  sometimes  completed,  even  when 
the  ceremony  did  not  take  place  on  the  ground  of  the  lands.  In 
gifts  of  lands  to  the  Church,  for  instance,  delivery  was  made  by  laying 
MarcM  F<yrm.  a  turf  upon  the  altar,  or  a  little  earth  was  taken  and  received  by  the 
App«.  No.  19.    }jaii^  of  the  prelate  in  the  skirt  of  his  mantle,  or  placed  upon  the 

altar  in  the  presence  of  witnesses. 

There  is  no  doubt,  however,  that,  whatever  may  have  been  the 
original  idea,  the  form  of  delivery  of  land  was,  in  many  instances, 
purely  symbolical,  and  various  articles  were  adopted  as  symbols, 
which  had  little  or  no  connexion  with  the  subject  of  the  transfer. 
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Generally,  the  symbols  used  were  such  as  were  most  at  hand  either     Past  ill. 
upon   the   ground  or  apart   from   it.      In  some  instances  we  find    ChaptmII 
emblems  bearing  a  reference  to  the  chase,  as  the  spear,  bow,  and  Hwiowcal 
arrow,  and  Edward  the  Confessor  granted  to  an  Abbey  a  manor  •"'"^^  <*' »■- 
by  a  knife  fixed  perpetually  on  the  high  altar.     Implements  of  war  m^etnS^^ 
were  appropriate  symbols  of  delivery  in  tenures  by  knight's  ser- 
vice ;  and  so  we  meet  with  the  gauntlet,  sword,  helmet,  and  horn. 
Of  the  last  an  instance  may  still  be  seen  in  York  Minster ;  and 
Mr.  Ross  notices  a  charter  of  the  lands  of  Amprior  held  ^^virtute 
"  gladii  parvi,"  a  royal  gift  in  acknowledgment  of  services  of  singular 
merit.     Then,  there  are  other  symbols  undoubtedly  appropriate  to 
particular  features  of  the  subject,  as  a  cask  of  salt  water  for  lands 
lying  on  the  sea-shore ;  and  others  again  evidently  taken  merely  from 
their  readiness  at  hand.     For  the  latter  practice  the  authority  is  very 
ancient,  for  we  read  in  the  Book  of  Ruth,  that,  in  transferences,  "  a 
'^  man  plucked  off  his  shoe,  and  gave  it  to  his  neighbour,  and  this  was 
"  a  testimony  in  Israel."     In  like  manner  we  have  the  glove  of  the 
grantor,  or  his  ring,  or  the  parchment,  ink-holder,  or  pen,  which  last 
is  the  symbol  used  in  modern  times  in  place  of  the  baton.    Of  the  act 
of  giving  possession  with  the  use  of  a  symbol  most  readily  found,  we 
have  a  picturesque  example  in  the  renewal  of  a  grant  by  Guide, 
Count  of  Poitiers,  to  a  monastery.     It  is  dated  in  the  year  1068,  and  Mart.,  Note  a 
is  not,  therefore,  cited  on  account  of  its  antiquity,  but  as  containing  ^  Book  I., 
evidence  of  the  natural  history  of  transmission  which  all  must  feel  to 
be  genuine.     The  instrument  is  called  a  concessio,  and  the  introduc- 
tory part  is  in  the  first  person,  the  grantor  of  new  giving  the  lands, 
as  he  and  his  mother  had  held  them  and  given  them,  to  the  monas- 
tery of  the  Holy  Family,  that  the  grantees  and  their  successors  might 
hold  them  by  the  surest  confirmation.    Here  the  deed  makes  a  sudden 
transition  to  the  third  person,  and  proceeds : — "  Tunc  inclinavit  se 
"  comeSy  et  accepit  viridem  scirpum^  nam  domus  recenter  erat  juncaixi^ 
sicut  solemus  facere^  quando  cUiqiiem  personce  potentis  vel  dominum 
8U8cipimu8y  vel  amicum.     Tunc  junco  ipso^  non  tarn  donum  faciens^ 
qaam  restaurationem,   dedit  dtu)bii3  fratribus  qui  prcesentes  ad- 
erant,"  &c 

While  the  symbols  of  delivery  have  been  thus  various  and  arbitrary, 
there  is  no  doubt  that  Mr.  Ross  is  right  in  designating  as  a  capital 
feature  common  to  them  all,  that  they  were  delivered  by  the  grantor 
or  seller,  and,  whether  intended  to  represent  the  subject  or  not,  they 
were  all  expressive  of  the  grantor's  will  and  finished  act  in  divesting 
himself  and  delivering  the  property  to  the  other  party.  This  charac- 
teristic of  the  delivery,  viz.,  its  effect  in  divesting  the  grantor,  does  not 
appear  in  express  terms  in  our  instrument  of  sasine,  but  it  is  of  great 
importance  to  keep  it  in  view,  as  a  chief  object  and  result  of  that  in- 
strument.    It  is  clearly  marked  in  the  Formularies  of  Marculjus, 

35 
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Pabt  Hi.  from  which  our  own  are  so  manifestly  derived.  The  shortest  of  these 
CbafteeU.  forms  is  No.  57  of  the  appendix.  It  is  called  Notitia  traditionalis, 
and  the  facts  are  described  in  these  words : — "  Vistis  fuit  tradidisse 
"  et  EXiTUM  INDE  FECissE ;"  and,  in  No.  43  of  the  appendix,  there  is 
another  notitia,  in  which  the  delivery  is  by  grass  and  turf  through  the 
door,  and  a  declaration,  by  the  delivery  of  the  festuca,  of  the  exit  of 
the  grantor.  No.  19  is  of  similar  purport ;  and  the  note  of  Bignon  is 
veiy  instructive  for  our  present  purpose,  for  it  informs  us,  that,  in 
place  of  "  eadtumfecisse"  some  read  "Se  exutum  fecisae"  i,e.,  that  the 
grantor  had  unclothed  or  divested  himself,  to  the  end  that  the  other 
might  be  invested. 

In  proceeding  to  treat  of  the  instrument  of  sasine,  we  are  to  keep 

the  same  principle  steadily  in  view,  that  the  essence  of  infeftment  or 

sasine  is  not  limited  to  the  establishment  of  actual  possession  in  the 

vassal,  for  that  he  may  obtain,  although  the  real  right  remains  in  the 

superior's  person.     The  essence  of  it  is,  the  delivery  of  possession  by 

the  superior,  or  by  virtue  of  his  warrant,  whereby  the  right  which 

was  in  the  superior  passes  by  a  real  transference  into  the  person  of 

the  vassal.   This  effects  the  completion  of  the  right,  which  is  described 

by  Blackstone  as  juris  et  sasinos  conjunctio. 

iRSTBuifEHT  OF      It  is  doubtful  when  the  instrument  of  sasine  was  first  introduced 

fi^5™^  iiito  Scotland.    Sir  Thomas  Craig  supposed  it  to  have  been  by  James 

BooTLAND.        I.  on  his  return  from  England,  but  we  have  already  had  occasion 

to  refer  to  documents  which  prove  that  it  was  in  use  at  an  earlier 

period. 

Its  DEFminoR.      It  is  defined  by  Mr.  Erskine,  an  attestation  by  a  public  notary 

In«t.  ii.  8, 84.    that  possession  was  given  by  the  superior  or  his  baillie  to  the  vassal 

or  his  attorney  by  the  delivery  of  proper  symbols.  Since,  by  the 
recent  Statute  for  facilitating  the  giving  of  infeftment,  most  of  the 
formalities  referred  to  in  this  definition  have  been  practically  abo- 
lished, it  may  now  be  described  simply  as  an  attestation  by  a  notary- 
Sabiiib  EflSBir-  public  that  sasine  or  possession  has  been  given.  It  is  a  solemnity 
UtL!!!^-*'"     essential  in  all  cases  to  the  first  constitution  of  the  feudal  ^ant,  and 

PLBTION  OF  ,  ,  ,  , 

BIGHT.  generally  to  the  completion  of  all  transmissions  of  heritable  subjects 

held  by  the  feudal  tenure.  No  proof  of  possession  by  the  vassal  can 
supply  the  place  of  the  sasine.  Until  by  it  delivery  of  possession  is 
legally  made,  the  superior,  although  personally  bound  by  the  charter, 
continues  vested  in  the  feudal  estate,  and  that  is  only  taken  out  of 
his  person  by  the  sasine,  which  is  thus  an  indispensable  solemnity. 


Basike  bbforb       I-  Sasine  under  the  old  form, — In  examining  this  instrument,  we 
8  &  9  Vict.  c.  shall,  first,  inquire  into  the  ceremony  and  the  form  of  the  instrument 

which  prevailed  previous  to  the  Act  1845,  8  &  9  Vict.  cap.  35,  passed 


THE  BASINS.  547 

**  to  simplify  the  form,  and  diminish  the  expense,  of  obtaining  infefl-  Past  IIL 
"  ment/'  As  this  Statute  has  all  but  annihilated  the  ceremony,  and  Chjuto  IT 
made  essential  changes  in  the  nature  and  form  of  the  instrument,  the 
Conveyancer  would  gladly  forego  the  task  of  investigating  what  has 
thus  been  superseded ;  but  this  is  a  labour  which  cannot  be  dispensed 
witk  In  every  progress  of  titles  which  he  will  be  called  upon  to  er* 
amine,  it  will  be  his  duty  to  ascertain  whether  the  legal  rules  and 
forms  by  which  instruments  of  sasine  were  formerly  governed  have 
been  duly  observed  in  such  instruments  as  are  of  a  date  previous  to 
the  Statute;  and,  as  the  change  in  the  ceremony  and  form  will 
deprive  him  of  the  means  which  practitioners  have  hitherto  enjoyed 
for  keeping  the  iiiles  and  observances  fresh  on  the  memory,  so  it  is 
the  more  needful,  that  he  fix  in  his  mind  at  present  a  thorough  know- 
ledge of  these,  so  clearly  defined  as  to  serve  afterwards  for  constant 
reference  and  guidance.  We  have  also  to  repeat  here  the  remark, 
which  is  so  common  in  regard  to  changes  of  the  law,  that  a  know- 
ledge of  what  is  removed  is  essential  to  the  understanding  of  that 
which  has  come  in  its  place. 

•  The  Ceremony  of  giving  saeine,  and  form  of  the  Instrument — 
By  the  previous  practice,  sasine  could  only  be  given  upon  the 
ground  of  the  lands  conveyed,  and  the  ceremony  was  as  fol- 
lows:— A  notary  appeared  along  with  two  other  persons,  one  of 
them  acting  as  procurator  or  attorney  for  the  grantee,  and  the 
other  as  baillie  appointed  by  the  grantor.  The  procurator  pro- 
duced the  charter  or  other  warrant,  and  required  the  baillie  to 
execute  his  ofiice.  The  latter  received  the  deed,  and  delivered  it  to 
the  notary-public  to  be  read  and  published,  after  which  the  baillie 
took  it  back,  and  gave  possession  to  the  grantee  by  delivering  to  his 
attorney  earth  and  stone  of  the  ground,  and  any  other  symbols  appro- 
priate to  the  nature  of  the  right  Then  the  attorney  took  instru- 
ments in  the  hands  of  the  notary  by  giving  to  him  a  piece  of  money, 
which  inferred  a  protest  and  declaration  that  sasine  had  been  de- 
livered to  his  constituent,  as  well  as  a  demand  upon  the  notary  to 
extend  an  instrument  attesting  the  facts.  This  concluded  the  cere- 
mony, which  was  performed  in  the  presence  of  two  witnesses  specially 
called  for  the  purpose.  The  notary  then  extended  the  instrument  of  The  fosm  of 
sasine,  which  contained  a  narrative  of  the  whole  transaction,  embody-  othdment. 
ing  the  necessary  portions  of  the  warrant,  and  was  attested  by  his  own 
signature  and  docquet,  and  by  the  signatures  of  the  witnesses.  We  Vol.  i.  p.  59, 
shall  now  examine  the  instrument  as  contained  in  the  Juridical  Styles.  ^   ^^^' 

It  begins  with  The  Invocation — "  In  the  name  of  God,  Amen" — first  The  imrooAr 
introduced  by  Justinian,  and  used,  Lord  Stair  says,  that  it  may  keep  "°^" 
the  notary  in  mind  of  his  faith  and  trust,  deterring  him  from  taking 
the  name  of  God  to  a  falsehood  or  lie.     Next,  it  sets  forth  the  day,  Datw. 
month,  and-year^  of  God,  and  also  the  year  of  the  Sovereign's  reign. 
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Part  III. 

Chapter  II. 
3  D.  216. 
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The  origin  of  the  insertion  of  these  two  dates  is  explained  by  Craig, 
ii.  7, 12,  and  by  Ross,  ii.  180.  It  is  a  settled  point,  that  both  of  these 
dates  must  correspond ;  Tovm  Council  of  Brechin  v.  Arhithnot,  11th 
December  1840;  and  this  was  held  also  in  a  case  where  the  year  of 
the  era  was  correctly  stated,  but  the  year  of  the  King's  reign  was 
one  which  never  existed;  Lindsay  v.  Oiles,  27th  February  1844. 
Here  the  opinion  will  be  found  expressly  stated  upon  the  Bench, 
that  the  two  correct  dates  are  essential  But,  in  the  case  of 
M^Farlan,  2d  June  1853,  the  sasine  not  containing  the  year  of 
the  Christian  era,  and  that  of  the  King's  reign  not  being  correctly 
specified,  the  instrument  was  found  null,  but  the  Court  did  not  enter 
upon  the  question  whether  both  dates  are  essential ;  and  Lord  Cur- 
RiEHiLL  in  his  note  holds  that  point  not  to  have  been  decided.  In 
the  case  of  Dickson's  Trustees  \,  OoodaU,  15th  December  1820,  the 
day  of  the  month  had  been  omitted,  the  month  and  year  being  cor- 
rectly stated,  and  the  instrument  was  recorded  before  the  expiration 
of  the  month  of  the  date.  An  objection  to  the  validity  of  the  instru- 
ment was  repelled,  on  the  ground  that  the  case  involved  no  question 
of  deathbed,  or  bankruptcy,  or  competition.  But  the  decision  was 
not  unanimous,  and  Baron  Hume  questions  its  accuracy  in  the  note 
at  the  end  of  the  report  where  this  point  is  stated ;  and,  no  doubt,  it 
must  be  regarded  by  the  Conveyancer  as  a  questionable  defect  in  an 
instrument  under  the  former  practice,  which  demanded  publicity  in 
the  ceremony,  that  it  should  not  declare  the  day  upon  which  it  was 
performed.  We  shall  defer  for  the  present  noticing  vitiation  of  the 
date  by  erasure,  as  we  shall  have  occasion  afterwards  to  point  out  the 
statutory  remedy  for  that  defect. 

The  instrument  next  sets  forth  the  compearance  of  parties.  The 
first  essential  is  the  presence  of  a  notary-public.  This  is  matter  of 
solemnity,  and  indispensable.  Lord  Stair  says : — "  Though  the  supe- 
'^  rior  with  a  thousand  witnesses  should  subscribe  all  the  contents  of  a 
'^  seisin,  it  would  be  of  no  effect  to  make  a  real  right  without  the 
**  attest  of  a  notary ;"  and  it  is  to  this  lie  ascribes  the  force  of  the 
maxim,  "  niUla  sasina  nuUa  terra."  Any  notary-public  may  officiate 
at  the  giving  of  sasine,  unless  he  have  an  interest  in  the  transaction. 
In  discussing  bills  of  exchange,  we  found  that  interest  is  a  valid 
objection  to  a  notary,  although  relationship  is  not  In  the  case  of 
Sim  V.  Clarky  2d  December  1831,  a  question  was  raised,  whether  the 
disponer  had  validly  officiated  as  notary.  Lord  Gillies  gives  a 
distinct  opinion  that  this  is  no  objection ;  but  the  point  does 
not  appear  to  have  been  adverted  to  by  the  other  Judges,  or  in 
discussing  the  appeal  in  the  House  of  Lords.  Along  with  the  notary 
are  present  the  witnesses ;  and  the  parties  compearing  are,  first,  a 
person  named  and  designed  as  procurator  or  attorney  for  the  grantee. 
The  instrument  bears,  that  his  power  of  procuratory  was  sufficiently 
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known  to  the  notary.  At  a  remote  period,  the  appointment  or  war-  Fait  IIL 
rant  of  an  attorney  required  to  be  purchased  from  Chancery,  because  Chaptmi  II. 
disputes  respecting  lands  could  only  be  settled  by  single  combat  of 
the  parties,  and,  in  case  of  sickness  or  inability,  a  champion  or  attor- 
ney could  only  be  obtained  by  the  King's  authority.  An  instance  of 
the  letter  of  attorney  under  the  Great  Seal  occurs  in  the  instrument, 
No.  4  of  Mr.  Erskine's  appendix,  already  refen-ed  to,  which  shews, 
that,  after  the  trial  by  single  combat  had  ceased,  the  practice  still 
continued  of  issuing  letters  of  attorney  from  Chancery  as  an  autho- 
rity to  receive  sasine.  Now,  as  we  have  already  had  occasion  to  re- 
mark, any  one  may  act  as  attorney,  with  this  qualification,  that,  as 
the  party  infeft  may  be  injured  by  the  act  of  infeftment,  it  will  be 
open  to  him  to  shew  that  the  person  taking  upon  himself  the  office 
of  attorney  acted  without  authority.  The  party  acting  as  baillie  for  Bjluam, 
the  superior  must  also  be  named  and  designed.  In  Morton  v.  Hunters  7  g.  173. 
<6  Co,,  10th  December  1828,  it  was  objected  to  a  sasine  that  the 
Christian  name  of  the  baillie  was  left  blank.  His  simame  and  resi- 
dence being  given,  the  objection  was  overruled,  and  this  judgment 
was  affirmed  26th  November  1830.  The  report  of  the  Lord  Chancel-  4  Wil.  &  Sh. 
lor's  speech  in  this  case  explains  the  distinction,  first  introduced  by  ^^^'  ^^* 
Lord  Bacon,  between  patent  ambiguity  and  latent  ambiguity.  Patent 
ambiguity  declares  itself;  it  appears  upon  the  face  of  the  instrument 
Latent  ambiguity  is  that  which  must  be  averred  and  proven,  in  order 
to  be  seen.  So,  in  this  case,  "  Brown  in  Dubbs,"  the  description  of 
the  baillie  is  a  latent  ambiguity,  because  there  is  no  reason  to  sup- 
pose that  there  was  more  than  one  "  Brown  in  Dubbs,"  till  an  aver- 
ment to  that  effect  be  made,  and  proof  offered.  The  instrument  next 
bears,  that  the  attorney  held  in  his  hands  the  charter,  (or  other  deed 
containing  the  warrant,)  and  there  is  inserted  here  a  narrative  of  the  Narkatiyb  of 
charter.  This  narrative  sets  forth  the  fact  of  the  conveyance,  and  the  chabter. 
description  of  the  lands  as  in  the  charter.  It  has  been  the  practice 
sometimes  to  insert  all  or  most  of  the  clauses  of  the  charter,  but  such 
a  course  is  to  be  reprobated,  and  is  not  creditable  to  the  Convey- 
ancer's intelligence  and  skill.  The  purpose  of  the  instrument  of  sasine 
is  to  attest  delivery  in  terms  of  the  precept,  and  it  is  obvious  that  for 
that  end  it  is  quite  unnecessary  to  narrate  the  cause  of  granting,  or 
tenendas,  or  reddendo,  or  clause  of  warrandice.  The  correct  rule, 
and  it  requires  to  be  kept  in  view  now  as  well  as  formerly,  is  to  in- 
sert just  as  much  in  narrating  the  charter  as  is  requisite  to  render 
explicit  the  intention  and  effect  of  the  precept,  and  its  fulfilment. 
When  the  charter  is  the  only  warrant,  it  is  unnecessary  to  set  forth 
its  date  in  the  narrative,  for  that  will  appear  in  the  transcript  of  the 
precept  of  sasine  and  testing  clause,  which  are  inserted  at  full  length. 
We  shall  afterwards  point  out  the  cases  in  which  the  dates  of  war- 
rants must  be  narrated.    When  the  disposition  has  been  recorded 
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before  infeftment,  the  date  of  recording  may  be  inserted  in  the  narm- 
tion ;  but  it  is  not  essential,  and  an  error  in  stating  the  date  of 
recording  was  held  no  objection  to  the  validity  of  the  sasine,  in  Gor- 
don's Trustees  v.  Eglinton,  l7th  July  1851. 

There  is  next  the  requisition  of  the  attorney,  who  exhibits  the 
charter  to  the  baillie,  and  requires  him  to  execute  his  office ;  and  then 
follows  the  delivery  of  the  warrant  by  the  baillie  to  the  notary,  to  be 
read  and  published ;  and  then  the  precept  of  sasine  is  inserted,  being 
engrossed  verbatim.  In  the  case  of  Lady  Lancertotvn  v.  Laird  of  Pol- 
wart,  23d  December  1680,  a  sasine  was  sustained,  though  not  containing 
the  precept ;  but  the  report  bears  that  it  would  have  been  otherwise 
in  a  competition,  and  that,  if  the  notary  had  been  alive  when  the  case 
came  before  the  Court,  he  would  have  been  deprived  of  his  office  for 
the  irregularity.  This  is  a  solitary  decision,  and  universal  practice 
has  established  it  as  an  undoubted  rule,  (rendered  imperative  by 
Statute  under  the  new  forms,)  that  the  precept  must  be  inserted.  The 
testing  clause  is  also  engrossed  verbatim,  in  order  to  connect  the  war- 
rant produced  as  the  attested  deed  of  the  grantor  with  the  delivery 
given  in  pursuance  of  it.  When  the  precept,  however,  contains  a 
description  of  the  lands,  and  the  sasine  is  intended  to  complete  a  real 
right,  not  to  the  whole,  but  to  a  part  of  them,  it  has  been  held  suffi- 
cient to  insert  only  as  much  of  the  precept  as  relates  to  that  part  of 
the  lands  of  which  infeftment  is  given  ;  Don  v.  Waidie,  4th  February 
1813. 

The  instrument  next  contains  the  dause  of  delivery  of  sasine.  It 
bears  tliat  the  baillie  received  back  the  charter  containing  the  precept, 
and,  by  virtue  thereof  and  of  his  office,  gave  and  delivered  to  the 
grantee  heritable  state  and  sasine,  real,  actual,  and  corporal  possession 
of  the  lands  with  the  parts  and  pertinents,  by  delivery  of  earth  and 
stone,  other  symbols  being  specified  if  required.  The  words,  "  heritable 
"state"  and  "sasine,"  are  meant  to  distinguish  our  infeftment  in  the  fee 
of  the  property  from  the  precarious  grants  in  the  early  history  of  feus, 
which  could  be  resumed  by  the  superior  at  pleasure,  and  also  from  those 
in  which  the  grant  was  limited  to  the  life  of  the  vassal  The  property 
bestowed  is  indefeasible,  not  terminable  by  the  death  of  the  vassal, 
but  descendable  to  his  heirs.  "  Heritable  state,"  therefore,  is  ex- 
pressive of  the  permanency  of  the  grant  This  clause  is  the  keystone 
of  the  sasine,  for  it  contains  the  essential  point  of  the  assertion  of  de- 
livery. If  it  fails,  therefore,  the  rest  is  of  no  use,  for  then  the  delivery 
is  not  attested.  Of  this  there  is  a  distinct  illustration  in  Davidson  v. 
M'Leod,  14th  November  1827.  Here  that  portion  of  the  instrument 
had  been  omitted,  which  bears  that  heritable  state  and  sasine,  real, 
actual,  and  corporal  possession,  were  delivered,  but  the  delivery  of  the 
symbols  was  complete.  The  opinions  of  the  whole  Court  were  taken, 
and  the  error  held  fatal     The  feudal  principle  upon  which  the  sasine 
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is  founded  are  very  distinctly  stated  in  the  report  of  the  argument  in    Past  ill. 

this  case.  Cha^  it. 

The  appropriate  symbols  requiring  to  be  delivei*ed  for  different  de-  Stmboub  of 
scriptions  of  property  were  these : — For  land,  earth  and  stone ;  for  a  ^»^*''™^"- 
mill,  clap  and  happer ;  for  fishings,  net  and  coble ;  for  teinds,  a  sheaf 
of  com ;  for  a  patronage,  a  psalm-book  and  the  key  of  the  church ;  for 
an  annual-rent,  if  consisting  of  money,  one  penny  money,  if  consisting 
of  victual,  a  parcel  of  com  or  victual ;  (Mr.  Ross  advises  the  use  of 
both  these  symbols  in  this  case ;)  for  houses  within  burgh,  hasp  and 
staple ;  and  in  resignations,  staff  and  baton.  Instances  may  be  found 
of  early  decisions  supporting  sasines  although  not  specifying  delivery 
of  the  appropriate  symbol,  but  these  are  not  to  be  confided  in.  The 
case  of  Town  Council  of  Brechin  v.  Arbuthnot^  11th  December  1840,  8  D.  216. 
shews  the  fatal  effect  of  errors  in  this  point,  a  sasine  of  land  being 
held  void  because  it  did  not  bear  delivery  of  earth  and  stone,  but  of 
stone  only.  When  the  charter  contains  various  distinct  kinds  of  pro- 
perty, as  lands,  and  fishings,  and  a  patronage,  the  symbol  appropriate 
to  each  must  be  specified,  unless  the  whole  be  held  under  a  Crown 
charter  with  a  clause  of  dispensation  declaring  the  delivery  of  one 
symbol  sufficient  for  the  whole. 

The  next  clause  specifies  the  taking  of  instmments : — ^^  Whereupon,  Clacsb  spbci- 
«  and  upon  aU  and  sundry  the  premises,  the  said  attorney  asked  and  took  ^[^  ™ 
"  instruments  in  the  hands  of  ws  notary-puMic."  The  taking  of  in-  dbteummiw. 
struments  is  a  legal  method  of  certiorating  a  fact,  the  preservation  of 
which  a  party  deems  important  or  essential  for  his  security.  So, 
when  a  meeting  adopts  a  resolution  which  any  of  its  members  deem 
illegal,  they  may  protest,  and  take  instruments  in  the  hands  of  the 
clerk,  which  amounts  to  a  declaration  of  the  fact,  that  they  are  no 
parties  to  the  measure,  but  protest  against  it.  The  instrument  in  such 
case  is  the  record  of  their  protest  in  the  minutes,  of  which  they  may  ob- 
tain extracts  to  instmct  the  fact  of  their  protest.  In  the  sasine,  the 
instrument  is  the  extended  writ,  and  the  sense  of  the  clause  is  much 
more  apparent  in  the  Latin  form  of  the  instmment  than  the  English : — 
"  Diet  actomatus  a  ms  notario  puilico  instrumenta  sibi  fieri  petiit" 
The  giving  of  a  piece  of  money  is  supposed  originally  to  have  formed 
payment  by  anticipation  of  tlie  notary's  charge,  or  a  part  of  it,  for 
expeding  the  instmment 

The  clause  following  declares,  that  the  things  contained  in  the  in-  DscLiBATior 
stmment  were  so  done  upon  the  ground  of  the  lands  between  two  "yg/^^ 
specified  hours  of  the  day  previously  given  as  the  date.      Sasine  the  lasds. 
required  to  be  given  upon  the  ground  of  the  lands.      This  was 
essential  in  all  sasines  before  the  recent  Statute,  unless  by  virtue  of 
special  exemption,  an  instance  of  which  Mr.  Erskine  points  out  in 
the  sasine  of  Nova  Scotia  in  favour  of  Viscount  Stirling,  which,  by  dis- 
pensation from  the  Crown,  was  allowed  to  be  taken  at  the  gate  of  the 
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Pabt  III.     Castle  of  Edinburgh.     It  would  be  relevant  evidence  to  reduce  a 

Ghapteb  n.    sasine,  if  it  were  proved,  that,  notwithstanding  the  notary's  assertion 

of  the  fact,  it  was  not  in  truth  taken  upon  the  ground  of  the  lands. 

Such  evidence,  however,  must  establish  a  clear  and  undoubted  error, 

Home,  723.      and  it  is  not  favourably  received  at  a  distance  of  time.     In  Campbell 

v.  CampbeU^  9th  June  1819,  an  objection  being  made  to  a  sasine,  that 

it  was  not  taken  on  the  ground  of  the  lands,  proof  was  offered,  that 

the  ceremony  had  not  truly  been  performed  upon  the  subject,  but  on 

a  contiguous  spot  of  land  at  a  few  yards'  distance ;  twelve  years  having 

elapsed,  however,  since  the  date  of  the  sasine,  the  Court  refused  to 

reduce  upon  such  evidence.     Baron  Hume  adds,  in  a  note  to  this 

report : — "  It  is  not  to  be  inferred  that  the  like  judgment  would  have 

"  been  given  if  the  alleged  irregularity  had  been  of  a  gross  or  wilful 

"  sort,  as,  for  instance,  that  the  notary  and  parties  never  went  near 

**  the  lands  in  question,  or  upon  any  spot  which  could  possibly  be 

"  mistaken  for  a  part  of  them." 

Sefakate  actts      If  delivery  required  to  be  made  more  than  once,  this  fact  was 

HTCMB^Y*-^  made  to  appear  in  the  instrument  by  adding  to  the  declaration  that 

these  things  were  so  done  upon  the  ground  of  the  lands,  the  words 
"  respectively  and  successively^'  But  when  was  it  necessary  to 
have  more  than  one  delivery  ?  The  rules  upon  this  point  are  the 
following : — 
1.WHKRELAND6  (1.)  Tho  thiug  rcqulrod  being  delivery  of  and  upon  the  lands,  it  is 
DBCJoHTiooous.  jjjauifest,  that,  whenever  the  grant   conveyed   two   subjects  lying 

separate  from  each  other,  delivery  of  one  could  not  be  delivery  of  the 

other,  for  the  notary  and  others  could  not  be  present  upon  both  at 

the  same  moment.     A  repetition  of  the  ceremony,  therefore,  was 

requisite,  whenever  the  lands  were  discontiguous,  the  same  formality 

being  gone  through  upon  each  successively. 

2.WHBULJun>8      (2.)  A  separate  act  of  infeftment  was  also  requisite,  even  when  the 

MNTsupK^'^  whole  lands  lay  contiguous,  if  different  portions  of  them  were  held  of 

RI0B8.  different  superiors. 

3.WHERELAND8      (3.)  I^auds  coutiguous,  though  holding  of  the  same  superior,  re- 
mJ-rLn'r^  quired  separate  infeftments,  if  holden  by  different  tenures. 
4.  Whbh  8UB-       (*v  I'^stly,  separate  acts  of  infeftment  were  also  requisite,  though 
j«ci9  ACQUIRED  the  subjects  were  conterminous,  and  holden  of  the  same  superior,  and 
mktymmIim'    ^y  *^®  same  tenure,  when  different  portions  of  such  subjects  had 

been  acquired  from  different  vassals. 
Clauss  of  The  sovereign  power  of  dispensation  was  the  cure  for  this  incon- 

u»ioH.  venience ;  and,  accordingly,  in  obtaining  or  renewing  Crown  grants, 

a  clause  of  union  was  inserted  in  the  charter,  by  which  it  was 
ordained,  that  sasine  taken  ever  after  at  the  mansion-house,  or  upon 
any  part  of  the  lands,  by  delivering  earth  and  stone  only,  without  any 
other  symbol,  should  be  sufficient  for  the  whole  subjects  disponed, 
although  consisting  of  separate  tenements  of  different  denominations, 
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lying  discontiguous,  and  requiring  separate  sasines  and  diverse  sym-     PamIII, 
bols.     The  clause  of  union  obviates  only  discontiguity,  and  the  neces-  Cbaftke  XL 
sity  of  different  symbols.     It  did  not  unite  subjects  derived  from 
different  authors,  or  held  of  different  superiors,  or  of  the  same  supe- 
rior by  different  tenures,  lands  held  under  these  circumstances  being 
incapable  of  union.     Contrary  to  the  opinion  of  Craig,  that,  as  the  re- 
moval of  one  arrow  loosens  the  whole  bundle,  so  the  effect  of  a  clause 
of  union  was  dissolved  by  the  disposition  of  a  part  of  the  united  lands, 
it  was  decided  in  Montgomery  y.  Dairymple,  2d  March  1813,  that,  when  F.  C. 
a  part  of  the  united  lands  is  sold,  the  effect  of  the  union  continues 
with  regard  to  the  remainder,  and  that,  although  the  clause  of  dis- 
pensation allows  sasine  only  "  pro  integris  terris"  without  specifying 
any  portion  thereof. 

Union  is  implied  in  the  higher  right  of  barony,  the  creation  of  Umoir  dcfliid 
which  both  unites  the  lands,  and  makes  one  sasine  suffice  for  distinct  ^^  »a«oht. 
subjects,  without  special  dispensation.     Under  the  title,  '*  Mbmbeb  £rtk.  Inst  iL 
"of  Parliament"  in  the  dictionary,  will  be  found  authorities  for^»*^* 
holding,  that,  when  by  a  clause  of  dispensation  sasine  is  appointed 
to  be  taken  at  a  particular  place,  the  privilege  is  available  to  a  dis- 
ponee,  although  the  appointed  place  be  not  conveyed  to  him  ;  and 
that  the  quality  of  union  may  be  communicated  by  a  vassal  to  his 
sub-vassaL      The  benefit  of  dispensation   does  not    require  to   be 
specially  assigned,  but  passes  as  an  inherent  quality  of  the  united 
lands;  Heron  v.  Syme,  14th  February  1771.     In   Wood's  Trustees,  }s,  s^^, 
<fcc.  V.  Ferrier,  6th  July  1 832,  it  was  decided,  that  the  privilege  of  a  lo  s.  778. 
clause  of  dispensation  extends  to  rights  in  security,  as  an  heritable 
bond  of  annuity,  and  that  the  sasines  completing  such  rights  are 
sufficient  if  taken  in  accordance  with  the  terms  of  the  dispensation.  7  -^n  a  gh. 
This  decision  was  affirmed,  2oth  March  1834.  App.  147. 

The  second  part  of  the  clause  under  consideration  contains  the  SpEcmcATimi 
specification  of  the  hours  between  which  the  things  certified  by  the  ®'  °*^""  ^""^ 
instrument  were  done.     The  design  of  this  was,  the  ceremony  of 
giving  infeftment  being  a  public  act,  to  show  that  it  had  not  been 
done  clandestinely,  but  in  daylight.     In  the  old  case  of  Amot  v.  m.  14,883. 
Turner ^  19th  November  1679,  a  sasine,  which,  from  the  hour  inserted 
in  it,  had  confessedly  been  taken  during  the  night,  was  sustained, 
there  being  no  allegation  of  fraud,  yet  the  universal  practice  has 
been,  in  accordance  with  the  design  of  this  part  of  the  instrument,  to 
take  infeftment  during  daylight 

The  body  of  the  instrument  of  sasine  concludes  with  the  names  namu,  &&,  or 


and  descriptions  of  the  witnesses,  who  are  said  to  be  specially  called  ™* 

XV  MUST  BE  BPBCl' 

and  required.  The  latter  words  refer  to  the  period,  when,  witnesses  vied  nr  thb 
being  unable  to  write,  their  presence  was  not  proved  by  their  signa-  ww^umeiit. 
tures,  and  required,  therefore,  to  be  attested  by  the  notaries.     With 
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Paiit  III. 


ChaftesII. 


regard  to  the  number  of  witnesses,  the  Act  1584,  cap.  4,  which  made 
the  attestation  of  one  notary  sufficient,  required  **  a  reasonable  num- 
"  ber"  of  witnesses,  which  expression,  by  subsequent  decisions  of  the 
Court,  was  interpreted  to  mean  two. 


NOTABr*8  DOO- 
QUKT. 


M.  14,326. 


4  S.  190. 
H.  16,837. 

SUBSCBIPTION 
OF  IMSTRUMeKT 
OF  SASIKE,  AXD 
HUMBBSnO  OF 
FAQB8. 


Bobertson's 
App.  525. 


The  instrument  is  attested  by  the  notary's  docquet,  an  English  law 
word  which  signifies  a  brief  writing  containing  the  substance  of  a 
greater  writing ;  and  the  docquet  of  the  sasine  is  in  reality  just  a 
comprehensive  assertion  by  the  notary  of  his  presence,  and  of  the 
authenticity  of  the  facts  as  set  forth  in  the  body  of  the  instrument. 
It  sets  forth  in  Latin  the  notary's  name  and  diocese,  and  his  appoint- 
ment by  Royal  authority  and  by  the  Lords  of  Council  and  Session — 
that  he  was  present,  while  the  things  contained  in  the  instrument  were 
spoken,  done,  and  transacted,  and  that  he  saw,  knew,  and  heard,  (vidi, 
scivi,  et  audivi,)  that  they  were  so  done  and  spoken,  and  took  a  note 
of  them,  from  which  he  has  compiled  the  sasine,  written  by  his  own, 
or,  as  the  case  may  be,  by  another's  hand,  or  partly  by  both,  upon 
BO  many  pages  of  stamped  vellum,  (specifying  marginal  additions  and 
erasures,  if  there  are  any,)  giving  it  the  form  of  a  public  instrument — 
and  that  he  has  marked  and  subscribed  it  with  his  ordinary  mark, 
name,  and  sirname,  having  been  asked  and  required  thus  to  testify 
to  the  faith,  strength,  and  evidence  of  all  and  singular  the  premises. 
The  notary's  docquet  must  be  holograph,  although  the  body  of  the 
instrument  may  be  written  by  another.  The  words,  "  vidi,  sciviy  et 
"  audivi,"  are  indispensable ;  and,  in  Primrose  v.  Davy,  22d  Decem- 
ber 1612,  a  sasine  was  found  null  because  it  wanted  them  ;  and  the 
omission  of  the  statement  of  the  notary's  presence  at  the  ceremony 
was  also  Iield  fatal,  although  the  words,  **  vidi,  scivi,  et  audivi,"  were 
used;  Macintosh  v.  Inglis  and  Weir,  I7th  November  1825.  The 
Court  here  rejected  the  authority  of  the  old  decision,  MaxweU  v. 
Nithsdale  Tenants,  January  1680. 

By  the  Act  1681,  cap.  5,  it  was  enacted,  that  none  but  subscribing 
witnesses  should  be  probative  in  instruments  of  sasine,  and  that  they 
should  be  designed  in  the  body  of  the  instrument  under  pain  of 
nullity;  and,  by  1686,  cap.  17,  it  was  permitted  to  write  sasines 
bookwise,  the  notary's  attestation  condescending  upon  the  number  of 
leaves,  and  each  leaf  being  signed  by  him  and  by  the  witnesses  to 
the  giving  of  the  sasine.  Notwithstanding  the  latter  enactment, 
the  Court  afterwards  pronounced  a  decision  finding  subscription  on 
the  last  page  sufficient,  but  this  was  reversed  on  appeal;  Duffv, 
Earl  of  Buchan,  15th  April  1725.  In  order  to  enforce  the  num- 
bering of  the  pages  of  sasines,  the  Court  of  Session,  by  Act  of 
Sederunt  17th  January  1756,  appointed  the  pages  to  be  num- 
bered, and  that  the  notary  should  insert  the  number  in  his  doc- 
quet,  under  the  sanction  of  liability  for  damages  to  the  party. 
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and  of  deprivation  of  office.     This  Act  of  Sederunt  was  framed     PjlbtIII. 

upon  the  assumption,  that  the   statute  1696,  cap.  16,  required  the   chapter  II. 

numbering  and  specification   of  pages  in  instruments,   as  well  as  See  supra,  p. 

in  deeds  and  securities.*     But  this  was  evidently  erroneous,  the  ^^' 

application  of  that  statute  being  by  its  terms  necessarily  limited  to 

writings  in  which  the  witnesses  attested  the  subscription,  and  signed 

on  the  last  page  only,  whereas  we  have  seen  by  the  terms  of  the  Act 

1686,  cap.  17,  that,  in  this  instrument,  the  witnesses  attested  the 

giving  of  sasine,  and,  therefore,  are  required  to  sign  on  every  leaf. 

The  Act  1686  has  been  so  interpreted  as  to  support  a  sasine,  although 

not  signed  upon  every  page,  but  only  upon  the  alternate  pages — that 

is,  upon  every  leaf.     It  was  so  found  in  Carnegie  v.  Scott,  26th  m.  8858. 

February  1796,  a  second  sasine,  taken  upon  the  assumption  of  the 

invalidity  of  the  one  thus  signed,  having  been  found  inept,  because 

that  was  no  valid  objection.     In  practice,  the  notary  and  witnesses 

subscribe  every  page,  the  notary's  subscription  upon  the  last  page, 

with  his  motto  prefixed,  being  written  at  the  left  side  of  the  docquet, 

and  the  signatures  of  the  witnesses  immediately  below.     Both  notary 

and  witnesses  verify  also  every  marginal  note  with  their  signatures, 

and  these  are  adopted  by  notice  in  the  docquet. 

Formerly  this  was  the  mode  also  of  obviating  vitiation  by  erasure,  Ebasubbs  w 
as  will  be  found  by  reference  to  Anderson  v.  Thomson  or  Anderson,  sabihes— ef- 

yKCTr  OF. 

81st  January  1828;  and  the  nullity  of  sasines  containing  erasures  ^  g  4^3 
in  essential  parts,  not  thus  remedied,  is  seen  in  Hoggan  or  Smith  v.  13  s.  461. 
Ranken,  13th  February  1835,  affirmed  30th  July   1840,  where  theiRob.  App. 
erasure  was  in  the  year  of  the  era,  which  was  held  fatal,  though  the  ^^^' 
year  of  the  King's  reign  was  entire ;  and,  in  Howden  v.  Ferrier,  10th  13  S.  1097. 
July  1835,  erasures  in  the  names  of  two  parcels  of  land  were  held  to 
annul  the  instrument  as  to  these,  though    not  affecting  its  vali- 
dity in  regard  to  other  lands,  this  distinction  (which  is  important 
generally  upon  the  subject  of  vitiation,)  being  made,  that  the  words 
here  erased  were  not  (like  the  year)  in  substantial^us  of  the  whole 
instrument,  but  only  of  so  much  of  it  as  related  to  these  particular 
lands.     The  severity  of  the  penalty  thus  arising  to  parties  from  6&7Will.  IV. 
clerical  inaccuracy  gave  occasion  to  the  statute  6  &  7  Will.  IV.  cap.  ®-  ^^• 
33,  which,  proceeding  upon  the  narrative  of  the  Act   1617  and 
subsequent  statutes  regulating  the  registration  of  sasines,  and  upon 
the  occurrence  of  questions  as  to  the  validity  of  instruments  of  sasine 
and  resignation  ad  rem^nentiam  founded  on  erasures  not  appearing 
in  the  record,  enacted,  that  no  challenge  of  a  sasine  should  hereafter 
receive  effect  on  the  ground  of  erasure,  without  proof  of  fraud,  or  that 
the  record  is  not  conformable  to  the  instrument,  as  presented  for 
registration.     The  Act  does  not  extend  to  sasines  or  resignations 

*  See  Act  to  abolish  certain  nnnecessary  fomiB  in  the  framing  of  deeds,  19  &  20  Vict, 
c.  89,  in  Apfbxdiz.    See  also  tupra,  pp.  97-99. 
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Part  III.     propriis  man^mSf  and  it  saves  the  validity  of  titles  expede  before  its 

Chapter  IT.   ^^^^  ^^  order  to  remedy  defects  occasioned  by  erasures.     The  effect 

of  this  enactment  is,  that  no  erasure  in  a  sasine,  however  essential  in 

the  part  erased,  is  now  of  any  consequence,  unless  made  fraudulently, 

or  after  registration. 

Obyioub  blur-      The  Court  will  not  interfere  with  an  instrument  of  sasine  on  ac- 

sAAurmT^  ™      count  of  obvious  blunders,  inaccuracies,  or  ungrammatical  expressions 

in  the  body  or  in  the  notary's  docquet,  provided  it  contain  an  effec- 
tual attestation  that  the  essential  things  were  done  ;  and  this  maybe 
assumed  as  a  principle  under  the  new  form  as  well  as  the  old.  We 
shall  not  occupy  time  in  citing  numerous  cases.  The  general  charac- 
ter of  such  errors,  which,  although  more  honoured  in  the  breach  than 
the  observance,  are  yet  innocuous,  may  be  gathered  from  the  case  of 
6  S.  758.  M'Ohee  v.  Leishman,  5th  June  1827,  where  the  objections  were 

these : — (1.)  That  there  was  a  want  of  precise  conformity  between 
the  obligation,  which  was  to  infeft  in  an  annualrent,  and  the  sasine 
actually  said  to  be  delivered,  which  was  of  lands  in  security  of  an 
annualrent — (2.)  That  the  sasine  was  said  to  have  been  given  to  the 
attorney  instead  of  to  the  granter  himself — (3.)  That  the  instrument 
bore,  that  the  notary  had  called  the  witnesses,  whereas  he,  being  him- 
self rogatua  et  requisitus,  ought  to  take  no  active  part,  but  to  be  a 
passive  spectator,  observing,  in  order  to  attest,  the  proceedings — (4.) 
That  the  docquet  represented  the  instrument  as  written  upon  three 
pages,  whereas  it  was  written  upon  four.  The  Court  being  satisfied 
with  regard  to  the  first  objection,  that  the  sasine  given  was  not  truly 
unauthorized  by  the  warrant ;  and  that,  notwithstanding  the  inaccu- 
racies referred  to  in  the  other  objections,  the  fact  of  delivery  of  pos- 
session in  terms  of  the  warrant  was  clearly  made  out,  held  the  sasine 
to  be  valid.  In  various  other  cases,  notwithstanding  the  require- 
A.  8, 17th  Jan.  men ts  in  the  Act  of  Sederunt,  errors  stating  the  number  of  pages 

have  been  disregarded  ;  as  in  Morrison  v.  Ramsay^  16th  December 
6  8. 150.  1826,  where  the  notary  asserted  that  the  insti-ument  was  written  on 

M.  voce,  *'  Tail-  three  pages,  though  it  was  all  contained  in  one.  In  Dickson  v.  Syme, 
^xie,"  App«.  24th  February  1801,  it  was  objected,  that  the  notary  stated  the  in- 
strument to  be  written  manu  cUiend,  although  the  names  of  the  pro- 
curator, baillie,  and  witnesses,  had  been  inserted  by  himself.  The 
report  does  not  shew  how  the  objection  was  disposed  of,  but  the  mar- 
ginal rubric  bears  that  it  was  repelled.  Other  decisions  in  rela- 
tion to  such  inaccuracies  will  be  found  referred  to  in  the  report  of 
M'Ohee's  case. 
Ihstrumext  It  is  to  be  kept  in  view,  as  a  general  rule  in  force  now  as  well  as 

formerly,  that  the  identity  of  the  lands  must  be  ascertained  in  the 
instrument.     We  have  already  had  an  example  of  a  failure  on  this 
point  in  a  case,  where  the  party  disponed  "  all  my  lands  in  the  county 
Supra,  p.  640.   "  of  Ayr,"  and  the  instrument  bore  delivery  of  certain  specific  lands. 
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but  (lid  not  shew  that  sasines  had  been  produced  to  prove  that  the     Pabt  III. 
lands  so  specified  did  belong  to  the  granter.     Another  example  to    Chapteb  n. 
the  same  efiect  is  the  case  of  Belshes  v.  Stewart,  21st  January  1805.  f.  c.,  &2Ro8g, 
iEere  the  infeftment  proceeded  upon  a  charter  of  lands,  in  a  situation  ^-  C-  32. 
not  explicitly  described,  which  had  been  at  any  time  incorporated 
with  an  earldom,  and  were  not  included  in  a  certain  entail,  and  upon 
a  disposition  of  certain  parts  and  portions  of  the  earldom.     It  being 
assumed  that  the  lands  described  in  the  disposition  formed  part  of 
those  conveyed  by  the  charter,  infeftment  was  given  of  these  parti- 
cular lands,  by  virtue  of  the  precept  in  the  charter.     But  the  Court 
held,  that  the  sasine  could  not  be  sustained,  no  evidence  having  been 
produced  to  the  notary,  that  the  lands  disponed  were  contained  in 
the  charter.     The  correct  rule  of  practice  is  contained  in  the  report  of 
Lord  Meadowbank's  opinion  in  this  case,  which  bears  that  "  all  actus 
"  legitimi  ought  to  be  formal  and  complete  in  themselves."     It  will 
be  found  instructive  to  compare  the  case  of  Belshes  with  that  of  HiU  n  s.  958 ; 
v.  Duke  of  Montrose,  10th  July  1833.    Here  lands  having  been  united  2Ro8b,L.C.84. 
into  a  barony,  infeftment  in  particular  lands  as  portions  of  the  barony 
was  held  to  be  sufficient  without  production  of  evidence  to  the  notary 
that  the  lands  did  form  part  of  the  barony,  because  the  general  name 
of  a  barony  includes  all  its  parts,  and  a  warrant  to  infeft  in  the  barony 
or  in  any  part  of  it  is  sufficient,  without  extraneous  evidence,  to  autho- 
rize infeftment  in  lands  described  as  forming  part  of  the  barony,  al- 
though it  will  be  open  to  any  one  to  reduce  the  infeftment  by  proving 
that  the  description  is  false. 

It  has  already  been  stated,  that  a  general  precept  to  infeft  in  all  Sabine  undeb 
the  lands  belonging  to  the  granter  is  sufficient,  and  that  sasine  taken  ok^eral  pre- 

1         .  i  i.         1  Ml    1         /«»     i      1    •  1    I        11   1       1    cept  to  infeft 

by  virtue  of  such  a  warrant  will  be  effectual  in  regard  to  all  lands  in  all  orant- 
brought  within  its  compass  by  production  of  the  granter's  infeftments  ^*'®  i^>'d«- 
to  the  notary,  so  as  to  prove  that  the  lands  specified  in  the  instru- 
ment belonged  to  him.     This   important  doctrine  is   contained  in 
Graham's  Creditors  v.  Hyslop,  3d  August  1 753,  which  bears,  that,  m.  49 ;  2  Boss, 
•*  the  Lords  were  all  of  opinion,  that  a  precept  to  give  infeftment  in  ^'  C  3i. 
"  lands  described  in  general  to  belong  to  the  granter  of  the  precept 
"  is  a  sufficient  warrant  to  give  infeftment  in  every  particular  tene- 
'*  ment,  which,  by  production  of  the  granter's  infeftment,  is  vouched 
"  to  come  under  the  general  description."     The  authority  of  two  pre-  "  Service  and 
vious  decisions  reported  by  Elchies,  viz.,  Duke  of  Norfolk  v.  Billers,  u?^^^^^  a. 
9th  January  1739,  and  Dalrympley,  Wallace,  23d  June  1742,  was  2Ro8b,L.G.28. 
overturned  by  this  opinion,  which  was  referred  to  upon  the  Bench  as  3.^R|,g*g  l^ 
authoritative  in  the  case  of  Hill,  just  cited.  3i. 


Registration  of  Sasine, — The  charter  being  granted,  and  the  granter 
divested  by  delivery  of  possession  to  the  grantee  duly  attested  by 
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Fabt  in.  notarial  instrument,  the  question  arises — How  is  this  transference  to 
Chipivb  IL  ^®  rendered  secure  as  regards  third  parties  ?  In  the  transference  of 
an  obligation  the  assignee  secures  himself  by  intimation  to  the  debtor, 
which  compels  the  latter  to  recognise  and  deal  with  him  as  now  the 
creditor.  The  transference  of  a  corporeal  moveable  again  is  perfected 
by  obtaining  possession  of  it,  possession  being  evidence  to  all  the 
world  that  it  belongs  to  the  possessor.  But,  when  the  right  is  im- 
moveable, neither  of  these  expedients  would  avail.  There  is  no  debtor 
to  receive  personal  intimation,  whose  possession  is  co-extensive  with 
the  subject.  Intimation  may  be  made  to  the  tenant,  and  that  to  a 
certain  extent  is  obligatory  upon  him,  but  it  is  a  form  affecting  the 
temporary  possessor  only,  and  not  the  land  itself,  and  so  will  be 
excluded  by  the  establishment  of  a  real  right  in  another  party.  Again, 
with  regard  to  possession,  it  is  evident,  that  land  from  its  extent,  and 
from  its  character  as  immoveable,  is  incapable  of  such  comprehension 
or  attachment  to  the  person,  as  to  be  capable  of  manifesting  apparent 
ownership  ;  and  the  idea  of  a  title  complete  by  possession  is  incon- 
sistent with  the  notion  of  civil  possession,  i,  e.,  occupation  not  by  the 
proprietor,  but  by  another  authorized  by  him.  These  difficulties  have 
Adyartaoes  been  obviated  in  Scotland,  and  a  perfect  expedient  created  for  the 
tibb™b^um!x-  c^^w^pl^tion  of  rights  in  immoveables,  by  the  establishment  of  the  re- 
cATioN.  gister  for  publication.     It  in  effect  combines  the  modes  of  perfecting 

rights  to  which  we  have  referred.  As  regards  intimation,  the  regis- 
ter occupies  the  position  of  a  universal  debtor,  if  we  may  so  speak, 
in  regard  to  heritable  rights,  these  rights  being  all  as  it  were  concen- 
trated, and  incapable  of  real  transference  without  notice,  there  ;  and, 
with  respect  to  possession,  the  register  performs  the  function  of  a 
universal  expositor  of  the  real  right  of  ownership,  declaring  more 
clearly  by  its  pages,  tlian  the  proprietor  could  do  by  standing  con- 
stantly on  the  ground  of  the  lands,  that,  whoever  may  be  the  actual 
occupant,  the  real  right  belongs  to  him.  We  have  already  explained 
generally  the  nature  and  arrangements  of  the  registers,  including 
those  for  publication.  It  is  in  regard  to  the  latter  chiefly,  that  our 
system  of  registration  has  acquired  the  reputation  of  great  public 
utility.  But  there  is  nothing  new  under  the  sun.  In  Mr. 
ii.  67.  Ross's  Lectures  there  will  be  found  a  minute  and  interesting  de- 

scription of  the  system  of  registration  (insinuatio)  which  was 
REoiBTBATioir,  practiscd  among  the  Romans,  wliose  records  were  called  acta  ptMica 
AMOHo^mT^  and  gesta  municipalia.  In  addition  to  what  is  stated  there, 
BoxAm.  reference  may  be  made  to  the  formularies  in  the  second  book  of 

Marculfus, — of  which  the  37th  is  the  beginning  of  an  instrument 
of  registration.  Like  the  instrument  we  have  just  examined,  it 
begins  with  the  date,  and  states  the  presence  of  the  ^*  defensor 
"  civitatis/'  or  "  defensor  plebts/'  (an  officer  who  took  charge  of 
the  public  records,)  along  with  the  magistrates  of  the  town.     The 
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mandatory  who  has  been  appointed  by  the  principal  party  addresses  Pabt  nf. 
them  in  very  courteous  terms,  craving  that  they  will  make  the  re-  chaptkb  II. 
cords  (codices  publicos)  patent  to  him,  for  he  holds  in  his  hand  some- 
thing which  he  desires  to  secure  by  registration.  Tlie  defensor  et 
curiales — that  is,  the  registrar  and  town-council — answer  : — "  The 
"  records  are  open  to  you,  proceed,  there  is  no  occasion  for  delay." 
Then  the  vir  magnificuSy  the  prosecutor  or  mandatory,  relates  that 
his  venerable  or  illustrious  constituent  had  enjoined  him  by  a  man- 
date to  get  a  certain  gift  secured  in  the  municipal  register.  The 
defensor  says  : — "  Shew  us  your  mandate,  or  recite  if  The  man- 
datory, accordingly,  recites  the  letter  of  mandate,  which  forms  the 
first  part  of  the  38th  formulary,  and  entreats  of  his  goodness  to  sue 
for  registration  of  the  deed  in  this  town,  and  get  it  secured  in  the 
municipal  records,  engaging  to  ratify  whatever  he  does.  The  38th 
formulary  then  proceeds  with  the  instrument,  which  bears,  that,  after 
the  recitation  of  the  mandate,  the  defensor  desired  him  to  recite  the 
deed  also — which  he  does — and  then  the  defensor,  and  councillors, 
with  great  prolixity  and  formality,  pronounce  sentence,  permitting 
insertion  of  the  deed  and  its  preservation  in  the  public  archives,  and 
that  extracts,  signed  and  scaled  by  the  registrar  and  councillors, 
should  be  delivered  to  the  mandatory. 

Our  Statute-book  exhibits  various  ineffectual  attempts  during  the  Histobtofbb 
sixteenth  century  to  secure  the  publicity  of  sasines  by  registration,  g^JJ^^^^  " 
in  order  that  the  King  might  know  his  vassals.    But  it  was  not  until 
1699,  that  an  organized  form  of  registration  of  deeds  affecting  land- 
rights  was  introduced.    This  was  done  by  a  Statute,  not  printed  in  the 
small  edition,  but  contained  in  the  fourth  volume  of  the  large  edition,  p.  184. 
This  Act  required  registration  within  forty  days  after  the  date  of  the 
sasine  under  the  pain  of  nullity  ;  and  its  provisions  were  renewed  and 
extended  by  an  Act  in  the  year  1600.     But  it  is  unnecessary  to  de-  tft.  p.  237. 
tail  the  provisions  of  these  Statutes,  the  register  instituted  by  them, 
and  which  was  called  the  Secretary's  register,  having  been  abrogated 
by  the  Convention  at  Edinburgh  upon  the  27th  January  1609,  on 
account  of  the  needless  trouble,  turmoil,  fascherie,  and  expense  it 
occasioned  to  His  Majesty's  good  subjects.     The  foundation  of  our 
system  of  registration  of  land-rights  was  laid  with  a  degree  of  suc- 
cess comparatively  complete,  by  the  Act  1617,  cap.  16,  which  appointed  Pboyihoks  of 
a  public  register,  in  which  instruments  of  sasine,  as  well  as  reversions       * 
and  the  other  writs  employed  in  creating,  assigning,  discharging,  and 
renouncing  redeemable  rights  affecting  heritable  property,  should  be 
registered  within  sixty  days  after  their  date.    The  keeper  is  appointed 
to  engross  the  whole  body  of  the  writ  in  the  register,  and  to  deliver 
it  back  to  the  presenter  marked  by  him  with  the  day,  month,  and 
year  of  the  registration,  and  also  with  the  leaf  of  the  register — that 
is,  the  number  of  the  page.    This  statute  contains  various  other  pro- 
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Part  III.     visions,  to  some  of  which  we  shall  afterwards  have  occasion  to  refer. 
GHAPmR  II.    I^  appoints  districts  for  particular  registers.     Under  this  Act,  it  is 

1617,  c.  16.  necessary  that  the  sasino  or  other  instrument  either  be  recorded  in 
the  general  register  at  Edinburgh,  which  applies  to  the  whole  king- 
dom, or  in  the  particular  register  of  the  district  within  which  the 
lands  lie.  If  the  lands  lie  in  more  than  one  district,  and  the  regis- 
tration does  not  take  place  in  the  general  register,  then  it  must  be 
in  the  particular  register  of  every  district  within  which  any  part  of 
the  lands  is  situate.  Although  this  statute  expressly  enjoined  the 
keepers  of  the  registers  to  engross  the  whole  body  of  the  writ  within 
the  register  under  pain  of  deprivation,  it  appears  that  there  arose 
great  laxity  of  practice  in  the  observance  of  that  regulation.  This 
neglect  it  was  attempted  to  cure  by  a  singularly  unhappy  effort  of 

1686,  c.  19.  legislation  in  the  year  1686,  by  Act  1686,  cap.  19,  which  enacted, 
that,  when  sasines  and  other  writs  were  presented  to  the  keepers, 
and  delivered  back  bearing  an  attestation  that  they  were  registered, 
this  should  make  them  sufficient  for  the  parties'  security,  although 
not  inserted  in  the  register.  The  fundamental  error  in  this  remedy 
consisted  in  its  providing  merely  for  the  safety  of  individuals,  while 
it  overlooked  the  grand  purpose  for  which  the  registers  were  instituted, 
viz.,  the  security  of  the  public  by  notice  of  the  condition  of  the  title 

1696,  c  18.  to  all  property  in  land.  This  Act  was,  therefore,  rescinded  by  1696, 
cap.  18,  which  enacted  that  no  sasine,  or  other  writ  or  diligence  ap- 
pointed to  be  registered,  shall  be  of  any  force  or  effect  against  the 
grantors  or  their  heirs,  unless  duly  booked  and  inserted  in  the  register. 
The  statute  ratifies  a  provision  previously  made,  that  parties  injured 
by  the  omission  or  negligence  of  the  keepers  to  insert  writs  attested 
as  registered  should  have  action  of  damage  against  the  heirs  and 
representatives  of  the  keepers,  although  contrary  to  the  usual  rule 
of  recoursa 

The  injunction  in  the  Act  1617  was  to  engross  the  whole  body  of 
the  writ,  while  the  Act  1696  required  it  merely  to  be  duly  booked, 
and  insert.  As  the  transcription  of  the  notary's  docquet  in  the  re- 
cord was  not  thus  specifically  required,  it  became  usual  in  practice 
for  the  keepers  of  the  registers  to  leave  out  a  considerable  part  of 

A.  S.  17th  Jan.  the  notary's  docquet ;  and  the  Act  of  Sedenmt,  17th  January  1756, 

to  which  we  have  already  had  occasion  to  refer,  enacted,  that  the  full 
sasine,  and  particularly  the  full  docquet,  should  be  engrossed  with 
certification  that  the  Lords  would  otherwise  find  the  registration  null, 
and  subject  the  keeper  in  damages  to  the  party,  as  well  as  deprivation 
of  office. 

The  practical  efficiency  of  the  system  of  registration  was  completed 

1693,  c.  13.  by  two  acts  in  the  year  1693,  the  first  of  which,  cap.  13,  enacted,  that 
sasines  should  in  all  competitions  be  preferable  and  preferred  accord- 
ing to  the  date  and  priority  of  registration ;  and  the  due  order  of 
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precedence  was  secured  by  the  immediately  subsequent  Act,  cap.  14,     Past  III. 
which  appointed  minute-books  to  be  kept,  expressing  the  day  and    cnAPTEa  Tl. 
hour  when,  and  the  names  and  designations  of  the  persons  by  whom,  1093,  c.  14. 
the  writs  are  presented,  and  that  tho  minute  should  be  immediately 
signed  by  the  presenter  of  the  writ  and  by  the  keeper  ;  and  the  Act 
ordains  registration  to  be  made  exactly  conform  to  the  order  of  the 
minute-book.     These  regulations  are  imposed  upon  the  keeper  under 
the  pain  of  deprivation,  besides  damages  to  the  party. 

We  shall  now  review  in  their  order  the  different  points  requiring 
attention  under  these  statutory  provisions. 

The  first  duty  of  the  Conveyancer  is  to  select  a  competent  register.  Tab  pboper 
If  the  lands  are  in  various  counties,  of  whicli  the  particular  registers  BrsEL^BDr 
are  different,  economy  and  convenience  both  point  out  the  general 
register  as  the  proper  record,  for  otherwise  the  sasine  must  be  re- 
corded in  tho  particular  register  of  every  district  containing  any  part 
of  the  lands.    Again,  the  register  selected  must  be  appropriate  to  the 
nature  of  the  subject.     The  sasine  of  di,  feudal  subject  cannot  be  effec- 
tually registered  in  a  burgh  record,  which  is  appropriated  exclusively 
to  writs  connected  with  burgage  tenements  ;  and  this  applies  to  lands 
of  which  the  tenure  is  feudal,  although  they  may  be  held  of  the  ma- 
gistrates of  the  burgh  as  feudal  superiors,  registration  being  regu- 
lated by  a  reference  to  the  quality  of  the  subject,  whether  it  is 
burgage  or  feudal.     The  burgh  records,  therefore,  arc  to  contain  only 
the  subjects  which  are  held  of  the  Crown  by  burgage  tenure,  and  not 
those  which  are  held  of  the  magistrates  in  the  same  way  as  of  any 
other  feudal  superior  for  payment  of  a  feu-duty.     In  Davie  v.  Denny,  f.  C. 
2d  June  1814,  a  feu-right  was  held  ineffectually  recorded  in  the  burgh 
register ;  and,  although  an  opposite  decision  was  given  in  Dixon  v.  2  S.  176. 
Lawther,  Ist  February  182^,   it   is  properly  characterized   by  Mr. 
Bell  in  his  Principles  as  "  not  to  be  relied  on  ;"  and  the  correct  prin-  §  847. 
ciple  was  resumed,  sasines  of  subjects  held  feu  being  found  inept, 
because  recorded  in  the  burgh  register,  in  Town  Council  q/'-BrecAm  3  D.  216; 
V.  Arbuthnot,  11th  December  1840,  and  again  in  Lord  Fife's  Trustees  m.    ' 
V.  Magistrates  of  Aberdeen,  2oth  May  1842.  ^  ^-  ^245. 

By  the  Act  1617  the  registration  is  to  be  within  threescore  days  Registration 
after  the  date  of  the  sasine.  These  days  are  to  be  calculated  by  ^^^^  *"^^' 
entire  days,  commencing  after  the  expiration  of  that  upon  which  the 
sasine  is  dated ;  and  a  sasine  recorded  upon  tho  sixtieth  day  by  this 
mode  of  computation  was  found  to  be  effectually  registered,  although, 
reckoning  de  nwmento  in  momentum,  more  than  sixty  days  of  twenty- 
four  hours  each  had  elapsed  between  the  hour  of  taking  the  sasine 
and  the  hour  of  recording  it ;  Lindsay  v.  Giles,  27th  February  1844.    6  D.  77. 

In  the  process  of  recording,  there  are  three  things  essential  to  be  Requisites  to 

looked  to  :—  "^  observed  nc 

^  ^  KECORDIBO 

!•  The  entry  in  the  minute-book.  babikb. 

3(> 
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Pakt  IIT.         2.  The  transcription  of  the  instrument  into  the  record. 
Chapter  II.        ^'  ^^®  certificate  of  registration  by  the  keeper. 

We  shall  consider  these  in  their  order. 

1.  Entry  IN  THE  By  1693,  cap.  13,  sasines  are  preferable  according  to  the  date  and 
MINUTE-BOOK.     p^Qrity  of  registration,  and  the  minute-book  was  appointed  to  be  kept, 

by  1693,  cap.  14,  for  the  purpose  of  securing  this  due  order  of  pre- 
cedence, by  certifying  in  it  the  day  and  hour  of  presentation  under 
the  hand  of  the  keeper  and  of  the  party  presenting.    The  efiect  of  these 

13  S.  505.  enactments  was  brought  to  the  finest  test  in  the  case  of  Douglas  v. 
Seo  infra,  p.     Durdop  &  Co.,  2 1st  February  1835.     Here  there  were  two  sasines 

entered  in  the  minute-book  as  presented  by  the  same  person  and  upon 
the  same  day  between  the  hours  of  eleven  and  twelve.  They  both 
affected  the  same  lands,  and  a  competition  having  arisen,  the  prefer- 
ence was  given,  in  strict  conformity  with  the  priority  of  registration 
mentioned  in  the  statute,  to  that  which  appeared  first  in  the  minute- 
book.    A  sasine  is  thus  to  be  held  as  recorded  from  the  moment  when  it 

14  D.  870.        is  entered  in  the  minute-book  ;  Maclaine  v.  Madaine,  16th  June  1852, 

afiirmed  6th  July  1855  ;  and  it  concerns  the  security  of  the  registra- 
tion, that  the  minute  of  presentation  should  be  carefully  and  distinctly 
made  and  completed  with  the  signatures  of  the  keeper  and  presenter. 

2.  Transcrip-  It  is  essential  to  the  purpose  of  registration,  which  is  to  furnish 
TioN  OP  IN8TRC-  accurato  information  to  the  lieges,  that  the  whole  instrument  be 
REooRo.  engrossed  in  the  record  with  perfect  accuracy,  otherwise  it  cannot 

afibrd  security.  Any  essential  error  in  the  transcription,  therefore, 
will  be  fatal  to  the  validity  of  the  instrument.     Accordingly,  in 

2  S.  637.  Macqueen  v.  Naimey  23d  January  1823,  the  omission  in  the  record  of 

the  word  primo  of  the  year  was  held  fatal ;  and  the  same  result  fol- 
M.  8796.  lowed  in  Orey  v.  Hope,  23d  February  1 790,  from  the  omission  in  the 

record  of  certain  lands  in  the  clause  of  delivery  of  sasina     Here  the 
keeper  of  the  record  was  fined  upon  a  complaint,  and  held  liable  in 
6  S.  383.  damages.     The  case  of  Stewart  v.  Earl  of  Fife,  20th  February  1827, 

is  another  example  of  the  omission  in  the  record  of  part  of  the  lands 
proving  fatal  to  the  sasine  in  regard  to  these  lands. 

It  was  natural  for  practitioners  to  endeavour  to  obtain  a  remedy 

for  a  miscarriage  so  grievous  as  the  nullity  of  a  sasine  by  errors 

^-  C.  in   the  transcription ;   and,  in   the  case  of  Innes,  20th  December 

1806,  the  Court  upon  the  party's  petition,  authorized  correction  of 
the  record  by  a  marking,  to  receive  efiect  from  its  date.     But,  in  a 

3  8. 400.  similar  application  afterwards,  Dundas  v.  Dennistoun,  15th  December 

1824,  the  Judges  were  unanimous  in  holding,  that  the  record  could 

not  be  altered  after  expiration  of  the  sixty  days.     More  recently,  in 

8  D.  822.         Duke  ofMoiitrose,  l7th  June  1846,  the  subscriptions  of  the  notary  and 

witnesses  having  been  omitted  in  the  record,  warrant  was  granted  to 
supply  the  defect  by  a  marking  on  the  margin.  But  the  report  of 
this  case  is  not  sufiiciently  detailed  to  afibrd  any  indication,  whether 
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it  can  be  held  to  imply  a  general  relaxation  of  the  rule  laid  down  in     Past  Ul. 
the  case  of  Dundaa.  Chaptkb  IL 

The  keeper's  certificate  of  the  registration  was  always  an  important  3.  Cbbtificatb 
part  of  the  procedure,  and  we  shall  presently  see  that  its  importance  ^'  »wm8tba- 
has  been  enhanced  by  the  recent  statute  affecting  sasinea    This  cer- 
tificate is  required  by  statute,  and  vitiation  in  it  ought  to  be  carefully 
avoided.     In  the  case  of  Adam  v.  Duthie,  19th  June  1810,  a  sasine  F-  C. 
was  sustained,  although  the  date  of  recording  as  entered  in  the  record 
was  vitiated,  the  minute-book  and  certificate  being  both  entire  ;  but 
the  keeper  of  the  record  was  required  to  attend  at  the  bar  of  the 
Court  to  answer  for  the  irregularity ;  and,  in  Drummond  v.  Ramsay,  F.  C. 
24th  June  1809,  a  sasine  having  been  recorded  upon  the  25th  Septem- 
ber, but  omitted  to  be  entered  in  the  minute-book  till  the  4th  October, 
the  date  of  recording  was  erased  both  in  the  register  and  in  the 
attestation,  in  order  to  agree  with  the  minute-book.     This  was  held 
to  infer  a  total  nullity.     This  decision  rested,  however,  upon  the 
multiplication  of  irregularities,  and  upon  the  peculiar  requirements 
of  the  election  Statutes  in  regard  to  the  due  registration  of  sasines 
claimed  upon.     In  the  case  of  CHbson-Craig  v.  Cochran,  10th  July  is  8. 1832. 
1838,  a  gross  error  in  the  date  of  the  attestation  (1782  instead  of 
1802,  and  the  first  four  letters  of  "  December"  being  upon  an  erasure) 
is  said  to  have  been  held  immaterial     It  was  pleaded  here,  that  the 
Statute  1693,  cap.  14,  appointing  the  minute-book,  with  the  subse- 
quent Act  of  1696  rescinding  the  Act  which  made  the  certificate 
effectual  independently  of  the  entry  in  the  register,  had  made  the 
minute-book  and  the  register  the  only  essentials  in  registration,  and 
that,  when  these  were  correct,  an  error  in  the  certificate  was  imma- 
terial    The  report  of  this  case  does  not  shew  explicitly  whether  the 
point  in  question  materially  affected  the  judgment.     At  all  events,  we 
shall  presently  see  that,  under  the  recent  Statute,  the  keeper's  attesta- 
tion is  an  essential  requisite     In  the  case,  already  cited,  of  Madame  v.  14  D.  870 ; 
Madaine,  1 6th  June  1 852,  affirmed  on  appeal,  it  was  again  held,  as  in  '^P^^  F-  ^^  • 
the  case  of  Douglas,  that  the  date  of  ingiving  entered  in  the  minute- 
book  is  the  date  of  recording.     An  objection  taken  here,  therefore,  that 
a  sasine  had  not  been  registered  until  more  than  sixty  days  after  its 
date  was  repelled,  the  date  in  the  minute-book  being  within  sixty  days, 
and  the  entry  of  a  wrong  date  in  the  register  manifestly  a  clerical 
error.     In  the  same  case,  corrections  upon  the  margin  of  the  register 
were  not  held  to  form  objections,  the  challenge  not  being  made  until 
between  sixty  and  seventy  years  after  the  registration,  while  the  cor- 
rections were  in  the  same  hand  as  the  body  of  the  register,  and  the 
register  itself  was  exempt  from  suspicion  as  being  in  pvblicd  custodid. 
If  the  keeper  of  the  register  die  without  attesting  the  sasine,  the 
Court  will,  upon  an  application  for  the  purpose,  authorize  his  successor  M.  13,575. 
to  do  so  ;  Young,  20th  December  1799. 
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Part  HI.         We  had  occasion  formerly  to  observe,  that,  when  an  instrument  is 
Chafteb  n    registered  for  publication,  it  is  not  retained  in  the  register,  as  is  the 
Loot  8A81NE,     ^se  when  the  object  is  preservation.     The  principal  sasine  with  the 
BOW  SUPPLIED,  attestation  is  delivered  back  to  the  party  ;  and,  if  it  shall  be  chal- 
lenged as  false,  that  challenge  can  only  be  met  by  producing  the  prin- 
cipal instrument,  because  he  is  bound  to  have  it  in  his  possession. 
This  is  expressly  enacted  by  the  Statute  1617,  which  allows  an  ex- 
tract of  the  register  to  make  faith  in  all  cases,  except  where  the  writ 
is  offered  to  be  improven.     What  then  is  the  remedy  in  the  event  of 
a  principal  sasine  being  lost  ?    Formerly,  it  might  be  renewed  by  the 
notary  from  his  protocol,  if  the  witnesses  were  still  alive  to  attest  it ; 
and  the  new  instrument  was  as  effectual  as  that  which  was  lost,  for 
both  contained  the  same  facts,  attested  by  the  same  notary  and  wit- 
nesses ;  and  the  notary  might  be  compelled  to  give  the  party  the 
benefit  of  this  remedy  by  an  action,  directed  against  him  and  the  wit- 
Bon,  ii.  208.     nesses  and  all  others  concerned,  proceeding  upon  a  summons  of  ex- 
tension.    It  was  also  held  the  duty  of  the  Keeper  of  the  Register  to 
mark  the  new  instrument  as  registered  of  the  same  date  as  the  lost 
M.  18,553.        one ;   Ramsay ,  2d  January  1678  ;  but,  in  the  subsequent  case  of 
M.  13,561.        Cochran,  4th  July  1699,  the  Court  refused  to  enforce  the  attestation 

of  a  second  sasine,  on  account  of  the  imperfection  of  the  notary's  pro- 
tocol ;  and,  as  protocols  have  now  gone  entirely  into  disuse,  the  only 
remedy  left  is  to  prove  the  tenor  of  a  lost  instrument.  It  has  been 
suggested,  however,  and  the  suggestion  is  well  worthy  of  considera- 
tion, that  this  contingency  may  be  provided  against  in  some  measure 
by  expeding  two  instruments  of  the  same  sasine  in  cases  of  great  im- 
portance. 
Eppbct  of  an  We  have  now  to  consider  the  legal  effect  of  a  sasine,  taken  but  not 
uHREooRDED  Tocorded.  The  Act  1617  decerned  an  unrecorded  sasine  to  make  no 
faith  in  judgment  in  prejudice  of  a  third  party  who  had  acquired 
a  perfect  right  to  the  lands,  but  allowed  it  to  be  used  against  the 
granter  of  the  warrant  and  his  heirs  and  successors.  The  doctrine 
entertained  with  regard  to  these  provisions  at  a  former  period  was, 
that,  although  an-  unrecorded  sasine  was  ineffectual  against  third 
parties  who  had  acquired  a  good  right  to  the  lands,  yet  that  it 
formed  a  real  right  available  against  the  granter  of  the  deed  upon 
which  it  proceeded,  and  his  heirs  and  creditors.  This  was  the 
M.  13,546.        view  taken  by  Institutional  Writers;  and,  in  Rowan  v.  Colvil,  21st 

July  1638,  it  was  found  irrelevant  for  one  liable  in  multures  to 
plead  non-registration  of  the  claimant's  sasine,  that  objection  being 
competent  only  to  one  producing  a  better  title  to  the  property. 
Tenants  also  were  found  to  be  excluded  from  pleading  this  objec- 
M.  13,540.        tion  ;  Gray  v.  Tenants,  24th  March  1626;  and  an  example  of  the 

effect  of  the  statute  in  excluding  the  granter's  heir  from  expeding  a 
M.  13,553.        preferable  title  will  be  found  in  Simson  v.  Blackie,  28th  June  1678. 
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The  light  in  which  these  decisions  were  viewed  was,  thai  they  were     ^^t  III. 
founded  on  a  real  right  created  by  the  unrecorded  infeftraent,  although    chaptee  II. 
not  pleadable  against  parties  holding  a  better  right.     But,  in  the  case 
of  Kibble  v.  Stewart,  16th  June  1814,  Lord  Mbadowbank  held  the  f.  c.;2  Rois, 
true  view  to  be,  that  an  unregistered  sasine  is  absolutely  null  and  ^-  ^-  ^^* 
void,  although  some  persons  are  not  entitled  to  plead  the  nullity. 
The  importance  of  this  view  arose  from  the  insecurity  held  to  result 
from  the  other  opinion,  for,  if  a  real  right  did  result  from  the  unre- 
corded sasine,  then  the  warrant  upon  which  it  proceeded  has  been 
used,  and,  as  an  exhausted  warrant  is  no  longer  effectual,  the  grantee 
was  precluded  from  making  his  right  secure  against  third  parties  by 
taking  and  recording  another  sasine.      This  question,  accordingly, 
arose  in  the  case  of  Kibbles  v.  Stevenson,  18th  December  1830,  and,  9  s.  233- 
the  opinions  of  the  whole  Court  having  been  taken,  it  was  decided  ^  Roe*,  L.  a 
that  a  precept  is  not  exhausted  by  an  unrecorded  sasine,  and  a  second 
sasine  upon  the  same  precept  was  held  to  be  competent     This  deci-  5  Wfl.  &  Sh. 
sion  was  affirmed  23d  September  1831.     The  same  view  had  previ-  ^^^'  ^^' 
ously  been  taken  by  the  Second  Division  of  the  Court,  which,  in  the 
case  of  Moncrieffy  29th  January  1830,  gave  its  sanction  to  a  second  a  S.  4i6. 
infeftment  taken  under  a  special  statute,  an  inaccuracy  having  been 
found  in  the  first  by  the  omission  of  a  word.     The  vital  importance 
of  this  doctrine  came  out  in  a  light  peculiarly  strong  in  the  case  of 
Young  v.  Leiih,  16th  January  1844.     Here,  a  party  possessing  upon  6  D.  370; 
an  unrecorded  sasine,  executed  a  disposition  altering  the  destination  L^^*'  ^'  ^' 
of  lands ;  and,  if  an  unrecorded  sasine  formed  a  valid  title  inter  hcere- 
des,  then  this  disposition  would  have  been  effectual ;  but  the  Court 
held  unanimously  in  the  First  Division,  that  the  not  recording  was  an 
absolute  nullity,  and  that  the  disposition  was  ineffectual  as  flowing 
from  a  party  not  invested.     The  Court  here  proceeded  upon  the 
precedent  of  the  decision  in  the  case  of  Town  Council  0/ Brechin  v.  8  D.  2i«. 
Arbuthnotj  11th  December  1840,  already  referred  to,  which  was  vir- 
tually to  the  same  effect,  the  defender  there  having  been  found 
entitled  to  use  an  old  precept,  although  it  had  been  used  by  his  ances- 
tor, because  the  ancestor's  sasine,  being  entered  in  a  wrong  register, 
and,  therefore,  held  to  be  unrecorded,  had  not  exhausted  the  precept 
The  case  of  Young  having  been  appealed,  it  was  remitted  to  the  Court 
of  Session  to  be  argued  before  all  the  Judges,  and  to  have  their  opi- 
nions reported.     The  result.  Young  y,  Leith,  11th  March  1847,  was,  9  d.  932. 
in  the  opinion  of  the  majority,  that  an  unrecorded  sasine  is  absolutely 
null.     The  whole  of  this  important  subject  is  fully  discussed  here  in 
very  elaborate  opinions. 


2.  Sasine  under  the  new  form, — Having  now  examined  the  material 
things  in  the  old  instrument  of  sasine,  it  remains  to  point  out  the 
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Pakt  ni.     alterations  introduced  by  tlie  recent  Statute,  and  to  notice  briefly  the 

Chjlftbb  II.   priJiciples  and  rules,  fixed  by  the  previous  practices  and  decisions, 

which  may  be  considered  as  remaining  authoritative  in  the  case  of  the 

new  instrument  also.     The  rules  and  authorities  hitherto  noticed  are 

those  to  be  employed  in  testing  the  accuracy  of  instruments  of  sasine, 

whose  date  is  not  later  than  the  1st  October  1845,  being  the  time 

fixed  by  the  8  &  9  Vict.  cap.  35,  for  the  introduction  of  the  new 

forms,  which  it  does  not  imperatively  prescribe,  but  allows,  and  which 

from  their  greater  convenience  and  economy  will  necessarily  supersede 

Design  OF        almost  entirely  those  previously  employed.     The  design  of  the  Sta- 

BTATUTB  8  &  9  i^^Q  ^3^3  ^hile  the  instrument  of  sasine  was  retained,  to  strip  both 

Vict.  c.  36.         .  _    _'  -  _  .  _      ,  - '  t  .  1 

it  and  the  ceremony  of  everything  not  conducive  to  that  upon  which 

its  efficacy  has  always  virtually  depended,  viz.,  the  registration  of  it. 

Tbbms  of  the  Accordingly,  the  enactment  is,  that  after  the  day  we  have  mentioned, 

8TATDTB.  j|.  gj^jj  ^^^  jj^  necessaiy  to  go  to  the  lands,  or  perform  any  act  there, 

and  that  sasine  shall  be  effectually  given,  and  infeftment  obtained, 
by  producing  the  warrant  to  a  notary-public,  and  by  expeding  and 
recording  in  the  general  or  particular  register  an  instrument,  setting 
forth  that  sasine  had  been  given,  and  subscribed  by  the  notary  and 
witnesses  according  to  the  form  subjoined  to  the  Act  This  is  de- 
clared to  be  effectual,  whether  the  precept  shall  be  in  the  old  form  or 
in  the  abbreviated  form  which  we  have  already  noticed  as  appended 
to  the  Act.  The  2d  section  provides  for  the  recording  of  the  new 
instrument  in  the  manner  previously  observed,  and  that,  when  re- 
corded, it  shall  have  the  same  effect  as  a  recorded  instrument  of 
sasine  according  to  the  previous  practice.  The  3d  section  is  very 
important,  since  it  abolishes  the  present  limitation  of  sixty  days,  and 
makes  registration  competent  at  any  time  during  the  party's  life, 
with  this  provision  that  the  date  of  presentment  and  entry,  marked 
by  the  keeper  of  the  record  upon  the  instrument,  shall  be  its  data 
The  5th  section  permits  the  abbreviated  forms  of  the  precept  and  in- 
strument, and  declares  these  as  valid  as  those  previously  in  use. 
Clauses  of  Let  US  now  examine  the  form  of  the  new  instrument  as  contained 

HEW  1N8TBU-      jjj  ^jjg  schedulo.     It  may  be  divided  into  five  clauses  : — 

VENT  OP  SABTEE  • 

(1.)  The  production  of  the  warrant  to  the  notary. 

(2.)  The  narrative  of  the  warrant,  including  the  description  of  the 
lands. 

(3.)  The  insertion  of  the  precept 

(4.)  The  giving  of  sasine. 

(5.)  The  testing  clause. 

We  shall  briefly  comment  upon  these  in  their  order : — 

(1.)  Production  of  warrant  to  the  notary, — First  must  be  specified 
the  place  where  the  instrument  is  presented,  and  that  will  be  the 
place  where  it  is  signed.  The  schedule  bears  presentment  by,  or  on 
behalf  of,  the  party  to  whom  sasine  is  to  be  given.     These  words, 
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"  by,  or  on  behalf  of/'  are,  no  doubt,  alternative.    If  the  party  himself     Pabt  III. 

presents  the  warrant,  the  Conveyancer  will  say  "  by,"  and,  if  it  is   ^ ,, 

presented  by  another,  then  it  will  be  "  on  behalf  of"    It  will  be  ob-  claubes  of 
served  that  this  form  of  the  instrument  preserves  no  evidence  to  sliow  mw  inbtbu- 
who  required  sasine  to  be  given,  and,  by  the  same  principle  which  Jj^,^'"^""** 
formerly  entitled  the  party  to  show  that  the  attorney  named  acted 
without  authority,  it  will  still  be  competent  to  one  injured  by  the 
passing  of  infeftment  in  his  favour  to  prove  that  he  did  not  authorize 
it    It  will  be  prudent,  therefore,  when  the  circumstances  are  such  as 
may  give  rise  to  a  question  of  this  nature,  for  the  notary  to  preserve 
evidence  which  will  exonerate  himself,  by  showing  upon  whose  ap- 
plication he  gave  the  sasine.     The  deed  containing  the  warrant  is  to 
be  described  here  only  by  its  name,  and  by  the  name  and  designation 
of  the  grantor,  referring  to  the  precept  of  sasine  after  inserted  for  its 
date,  and  here  also  there  must  be  described  any  connecting  deed  or 
writ  or  extract.     These  must  be  identified  by  their  dates.    It  must 
be  remembered  that  in  the  case  of  Hamilton  v.  Lord  Hamilton,  24th  2  S.  640. 
January  1824,  the  omission  of  the  year  in  the  date  of  a  disposition 
would  have  proved  fatal,  but  that  it  was  held  to  be  infallibly  supplied 
by  the  year  of  the  sasine  itself,  which  was  the  only  one  mentioned 
in  the  instrument. 

(2.)  Ifarrative  of  warrant — Here  is  narrated  the  dispositive  clause, 
with  the  name  of  the  disponer — the  destination  that  the  grant  is 
made  heritably  and  irredeemably,  or  of  a  limited  character,  and  there 
is  inserted  a  description  of  the  lands.  Of  course  it  is  of  vital  import- 
ance to  insure  the  strictest  accuracy.     Next  there  is 

(3.)  The  insertion  of  the  precept  of  sasine. — This  has  in  this  way 
become  matter  of  statutory  requirement ;  and  hero  also  perfect  accu- 
racy must  be  observed.  By  the  terms  of  the  first  schedule,  the  testing 
clause  of  the  deed  has  become  a  portion  of  the  precept.  It  must, 
therefore,  be  inserted,  and  the  former  practice  of  copying  literatim  the 
signatures  also  both  of  the  party  and  of  the  witnesses,  will  be  continued. 

(4.)  The  delivery  of  sasine. — There  is  here  no  ceremony  prescribed : 
the  words  are,  "  In  virtue  of  which  precept,  I  hereby  give  sasine  ;"  and 
the  act  of  delivery  consists  in  the  notary's  subscription  of  the  instru- 
ment, followed  by  registration.     If  the  sasine  is  intended  to  be  of  a  Sabwe  ik 
qualified  nature,  it  must  be  so  expressed,  (as  directed  in  the  schedule ;)  tom^"^ 
and  it  is  to  be  carefully  observed,  that,  while  the  instrument  cannot 
effectually  confer  a  higher  or  more  extensive  right  than  is  contained 
in  the  warrant,  the  extent  of  the  right  may,  on  the  other  hand,  be 
restricted  by  the  instrument,  so  as  to  be  less  comprehensive  than  the 
precept  might  authoriza     Of  this  there  is  an  example  in  Oraham's 
Children  v.  Oraham,  4th  July  1759,  where  an  instrument  bearing  M.  6931. 
delivery  of  liferent  state  and  sasino  was  held  only  to  vest  the  liferent 
in  the  party,  although  the  disposition  contained  warrant  for  infefting 
him  in  the  fee. 
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Pabt  hi.         Tho  new  Statute  has  silently  abolished  the  use  of  symbols,  thus 
Chaiter  II.   fulfilling  the  prophecy  of  Lord  Eames  : — "When  our  notions  come  to 
Abolition  of    "  ^^  more  refined,  and  substance  regarded  more  than  form,  it  is  pro- 
8YMBOL8.  "  bable  that  external  symbols,  which  have  long  been  laid  aside  in 

Tracts,  p.  lOo!  "  personal  rights,  will  also  be  laid  aside  in  rights  affecting  land."  The 
risk  of  error  in  the  symbol  is  now,  therefore,  avoided.  Neither  is 
there  any  provision  for  the  observance  or  attestation  of  more  than 
one  act  of  infeftmcnt  in  the  same  instrument,  because  the  enactment 
contains  what  is  equivalent  to  a  clause  of  union  in  the  declaration  of 
Statutory  the  first  clause,  that  the  new  mode  of  infeftment  shall  be  effectual, 
uHioH.  whether  the  lands  lie  contiguous  or  discontiguous,  or  are  held  by  the 

same  or  by  different  titles,  or  of  one  or  more  superiors.  This  provi- 
sion would  have  been  more  complete,  if  it  had  specified  different 
tenures,  as  well  as  titles.  Lands  held  by  different  tenures  are  inca- 
pable of  union  ;  and  a  question  may  arise,  whether  one  sasine  would, 
under  this  Act,  suffice  for  separate  parcels  of  land  held  by  different 
tenures,  as  well  as  for  lands  of  the  same  tenure  held  by  different 
titles. 

This  part  of  the  new  instrument,  viz.,  the  giving  of  sasine,  is  its 

vital  part,  without  which  it  would  specify  nothing,  and  fall  by  the 

same  rule  which  gives  no  effect  to  old  sasines  where  the  act  of 

delivery  is  omitted  in  the  body,  or  the  words  "  mdi,  scivi,  et  audivi" 

in  the  docquet.     The  vitiatory  effect  of  erasures  would  be  avoided  by 

Supra,  p.  556.   the  Act  of  1836,  but  any  omission  would,  no  doubt,  be  fatal 

Sasiwe  given        If  the  sasine  is  given  under  the  qualification  of  any  burden,  it  is  to 

be  referred  to  "  a$  before  specified  ;"  and  we  tlius  learn  that  the  proper 

place  to  insert  burdens  upon  grants  is  in  the  dispositive  clause,  and 

that  they  are  to  be  regarded  as  part  of  the  description,  the  description 

being  the  only  previous  part  of  the  sasine,  where  the  burden  can  be 

specified  in  conformity  with  the  schedula     Lastly,  we  have 

TxsTiHo  (5.)  The  testing  clause. — It  contains  no  date,  and  thus  declares 

CXAU8E  BEARS    emphatically  the  immateriality  of  any  date  but  that  of  registration. 

The  way  in  which  the  schedule  is  printed  does  not  indicate  that  the 

number  of  pages  is  to  be  inserted ;  but  as  the  reference  to  preceding 

pages  must  necessarily  be  omitted  when  there  is  but  one  page,  so  it  is 

not  incompetent  to  insert  the  number  of  pages,  and  this  ought  to  be 

done. 

Function  of         A  material  change  has  taken  place  in  the  function  of  the  witnesses. 

uxderI^       Formerly  they  were  witnesses,  in  terms  of  the  Act  1686,  to  the  giving 

FuKM.  of  sasine,  and  so  they  were  required  to  subscribe  every  leaf.    Now,  by 

the  terms  of  the  testing  clause  in  the  schedule,  they  are  witnesses 
only  to  the  subscription  of  the  notary.  It  is  true,  that,  as  we  have 
already  remarked,  his  signature  comprises  the  act  of  giving  infeft- 
ment, and  it  might  be  contended  that  they  are  in  that  view  still 
witnesses  to  the  giving  of  sasina     General  pmctice,  which  is  under- 


under  bur- 
dens. 
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stood^  however,  not  to  be  uniform,  has  adopted  the  view,  that  the  wit-     Part  nL 
nesses  attest  only  the  subscription,  and  that  their  subscription,  there-   chapter  II. 
fore,  is  not  necessary  upon  any  but  the  last  page.     It  would  have 
been  desirable  that  this  point  had  been  clearly  settled  by  the  Act. 

Registration  of  new  instrument — The  provisions  of  the  statute  for  Reowtratioh 
the  recording  of  sasines  are  very  important.  The  instrument  may  be  ^biho  party's 
recorded  at  any  time  during  the  life  of  the  party  in  whose  favour  it  ura. 
has  been  expede.  This  privilege  appears  to  apply  only  to  instruments 
in  the  form  here  prescribed.  It  is  to  "every  such  instrument  of 
"  sasine."  If  in  any  case,  therefore,  a  sasine  should  be  taken  in  the 
old  form,  it  would  still  be  necessary  to  have  it  registered  within  sixty 
days.  The  character  of  the  registration,  as  truly  the  essential  act  of 
infeftment,  is  strongly  marked  by  the  provision,  that  it  can  only  be 
recorded  during  the  life  of  the  party.  Formerly,  registration  after 
the  party^s  death  was  competent  and  effectual,  if  within  sixty  days  of 
the  date  of  the  sasine.  Here,  then,  along  with  a  great  apparent  ex- 
tension, we  have  in  this  respect  an  important  contingent  restriction 
of  the  time  of  registration ;  and,  as  the  unlooked-for  death  of  the 
party  may  preclude  the  possibility  of  completing  the  infeftment  by 
registration,  ordinary  prudence  strongly  urges  it  as  a  rule,  that  in 
every  instance  it  should  be  recorded  instantly  after  subscription. 

The  declaration  of  the  third  section,  that  the  date  of  presentment  Datb  of  ih- 
and  entry  set  forth  on  the  instrument  by  the  keeper  of  the  record  ^™"*"™^- 
shall  be  taken  to  be  its  date,  is  deserving  of  very  serious  consideration. 
Under  the  principles  pleaded  and  apparently  sustained  in  the  case  of 
Gibson-Graiff,  the  date  and  fact  of  registration  were  held  to  depend  Suftra,  p.  668. 
upon  the  entry  in  the  minute-book,  as  containing  the  joint-declara- 
tion of  the  keeper  and  the  party  presenting  it ;  and  gross  error  in  the 
attestation  of  the  keeper,  was,  therefore,  disregarded.     This  enact- 
ment, however,  gives  to  the  certificate  a  much  more  important  place  Effect  op 
than  formerly;  and  errors  in  it  could  not  now  be  held  to  be  immaterial,  ""^"J**  ^*»- 

•^  '  ,  .  '  TIFICATE. 

since  it  has  the  statutory  effect  of  fixing  the  date  of  the  instrument. 
Doubtful  questions  might  thus  arise  in  the  event  of  a  discrepancy 
between  the  minute-book  and  the  attestation;  and  an  important 
question  also  would  be,  whether  the  attestation  forms  a  part  of  the 
sasine,  so  as  to  give  it  the  protection  of  the  Act  regarding  erasures. 
These  considerations  enforce  very  strongly  the  duty  of  the  practi- 
tioner in  seeing  that  the  attestation  corresponds  with  the  minute- 
book  and  record,  and  is  in  itself  regular  and  entire. 

In  reviewing  the  enactments  of  the  new  Act,  it  is  to  be  remarked  old  acts  hot 
generally,  that  it  does  not  in  terms  rescind  any  of  the  previous  Statutes  S^^^y^^Q 
regarding  sasines.     It  operates  by  permitting  and  making  lawful  new  35. 
forms  and  instruments  to  produce  the  same  effect  as  those  prescribed 
by  the  older  Statutes,  and  which  might  yet  be  effectually  practised  since 


570  LSOTUBES  ON  GONVETAKOUrG. 

Pabt  III.     they  are  not  expressly  abolished,  though  virtually  superseded  by  the 
CflAFTEs  II.  convenience  and  cheapness  of  the  new  forms.    There  being  thus  no 
rescissory  terms,  the  previous  statutory  rules  still  subsist  in  so  far  as 
new  observances  have  not  been  allowed  in  the  room  of  some  of  them. 
As  regards  registration,  therefore,  we  must  still  select  the  competent 
register,  and  have  the  instrument  entered  in  the  minute-book  by  a 
joint  declaration  specifying  the  day  and  hour  of  presentment     It 
must  still  be  engrossed  in  its  due  order  in  the  record,  and  any  mate- 
rial error  there  will  still  produce  effects  as  fatal  as  formerly.    The 
principal  sasine  must  still  be  produced,  when  challenged  as  fraudulent ; 
and,  with  regard  to  a  sasine  not  recorded  during  the  party's  life,  it 
will  be  subject  to  the  same  objections  as  one  formerly  omitted  to  be 
registered  within  sixty  days  of  its  date. 
ExpEDiHo  NEW      This  Statute  has  now  directly  sanctioned  what  was  formerly  observed 
iHSTBUMBHT      jjj  practico,  viz.,  that,  in  case  of  error  or  defect  in  an  instrument  of 

WHERB  FOBMER  ,  . 

ONE  DEFBcnYE.  sasiuo  or  in  recording  it,  a  new  instrument  may  be  made  and  recorded, 

and  have  full  effect  from  the  date  of  recording,  as  if  there  had  been 
none  previous.  Of  course,  in  availing  ourselves  of  this  remedy,  it  will 
be  prudent  to  ascertain  that  the  error  is  of  sufficient  magnitude  to 
justify  the  expeding  of  a  second  sasine ;  and,  if  it  should  be  of  a  doubt- 
ful nature,  care  must  be  taken  not  to  rest  the  title  exclusively  upon 

Supra^  p.  555.  the  second  sasine,  lest,  as  in  the  case  of  Carnegie,  the  first  one  should 
be  found  to  be  valid,  and  the  second,  therefore,  inept. 

In  conclusion,  we  have  only  to  advert  to  what  was  formerly  said  on 
the  subject  of  stamp-duties,  and  to  refer  again  to  the  case  of  Mackifi' 

9S.583.  tosJi  V.  Oranty  12th  May  1831,  which  shews  the  necessity  of  having  a 

separate  stamp  or  series  of  stamps  for  each  warrant,  when  the  infeft- 
ment  given  by  virtue  of  them  is  contained  in  the  same  instrument. 


SxBTKEpropriis     Sosine  PROPRiis  MANiBus. — Wo  havo  a  remnant  of  the  proper  inves- 
^^^^^^^^   titure  (%,€,,  of  sasine  bestowed  by  the  superior's  personal  act  upon  the 

ground)  in  the  sasine  propriis  manibus.  By  the  former  practice  this 
might  take  place  either  where  there  was  a  separate  antecedent  war- 
rant, or  without  it.  When  there  was  a  previous  warrant,  the  instru- 
ment differed  from  that  ordinarily  used  in  bearing  the  appearance  of 
the  superior  himself,  instead  of  his  baillie  ;  and,  when  this  mode  of 
infeftment  was  contemplated,  it  was  unnecessary  to  insert  a  precept 
in  the  charter,  there  being  no  need  of  a  warrant  to  the  superior's 
baillie  to  do  what  he  was  to  do  himself.  If  the  charter,  however, 
did  contain  a  warrant,  then  it  was  unnecessary  to  insert  it  in  the 
instrument  In  so  far  as  concerns  sasines  propriis  manibus,  where 
there  is  an  antecedent  warrant,  these  may  be  regarded  as  practically 
superseded  by  the  recent  statute. 

But  this  modification  of  the  instrument  has  been  chieflv  used  for 
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the  purpose  of  constituting  or  securing  provisions  by  husbands  to     PaetIII. 

their  wives,  or  parents  to  their  children  ;  and,  in  such  cases,  there  is   Chaptbr  n. 

no  reason  to  suppose  that  they  will  not  still  be  practised.     It  has 

indeed  been  said,  that  sasines  propriis  manibus  appear  now  to  be  Alexander's 

incompetent.     But  that  observation  overlooks  the  nature  of  the     ^^^*^^* 

Infeftment  Act,  which,  though  it  introduces  a  new  form,  does  not 

abolish  the  old.     That  Statute,  however,  expressly  refers  only  to 

sasines  proceeding  upon  prior  written  warrants;  and  when  sasine, 

therefore,  is  to  be  given  propriis  manibus,  it  must  be  done  according 

to  the  old  form. 

But  it  is  to  be  kept  in  view,  that,  when  there  is  no  separate  war-  Necbbbitt  of 
rant^  a  mere  notarial  instrument  cannot  operate  a  transfer  of  pro-  I^^^^qn  to"" 
perty.     Such  an  instrument  is  the  assertion  only  of  the  notary ;  and  ^J^BisEprap. 
the  grantor  of  the  infeftment  cannot  be  divested  without  his  own  "^^^ 
written  act.     Accordingly,  various  cases  will  be  found  noted  in  the 
Dictionary,  in  which  sasines  jpropriis  manibus  were  rejected,  because  M.  12,506; 
proceeding  upon  no  written  warrant  of  the  grantor.   The  last  of  these  ^^»^^^- 
cases  \&King  v.  Chalmers,  15th  November  1682.     This  report  also  M.  13^23. 
shews,  how  the  want  of  a  separate  antecedent  warrant  may  be  sup- 
plied, viz.,  by  the  subscription  of  the  grantor  upon  the  sasine  itself. 
This  subscription,  though  operating  as  an  alienation,  is  effectual, 
though  not  attested  in  accordance  with  the  statutory  solemnities ; 
Kibble  v.  Ross,  4th  December  1804.      In  the  subsequent  case  ofM.  14,314. 
Anderson,  however,  to  which  we  shall  presently  refer,  the  objection 
that  the  signature  was  unattested  was  regarded  by  Lord  Newton  as 
entitled  to  some  weight,  and  it  would  be  prudent,  therefore,  to  ob- 
viate question  by  inserting  in  the  body  of  the  instrument  an  attesta- 
tion that  the  granter  subscribed  it  according  to  the  solemnities. 

The  distinguishing  feature  of  the  instrument  in  this  form  is  the  Cladsb  of  db- 
clause  of  delivery,  which  bears,  that  the  granter,  "  ex  propriis  suis  wkm  pr!^^*^ 
"  manibus,  gave  and  delivered*'  liferent  (or  heritable)  state  and  sasine,  •»«»• 
&C.     These  words,  however,  or  English  words  of  the  same  import,  are 
not  essential,  and  the  sasine  will  be  sustained,  provided  it  bear  the 
presence  of  the  granter,  and  delivery  by  him  ;  Anderson  v.  Thomson  6  S.  463. 
or  Anderson,  31st  January  1828.     When  the  sasine  is  granted  in 
satisfaction  of  a  previous  obligation,  the  marriage  contract  or  other 
deed  containing  such  obligation  should  be  narrated ;  but  the  decision 
last  cited  shews,  that  a  provision  to  a  wife  may  be  effectually  secured 
in  this  way  by  a  solvent  granter  for  a  reasonable  amount,  although 
there  be  no  previous  obligation. 

It  is  to  be  carefully  observed,  that  sasines  propriis  manibus  are  SAsmsBprap. 
not  protected  by  the  Act  6  &  7  Will.  IV.  cap.  33,  which  exempts  JJ^^D^y^^eft 
sasines  from  challenge  on  the  ground  of  erasure.    On  the  contrary,  7  Will.  IV.  c 
they  are  expressly  excepted  from  that  Statute,  and  justly  so,  inas- 
much as  the  sasine  propriis  rnanibus  is  not  like  other  sasines,  merely 
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Pabt  ni.     an  attestation  of  the  delivery  of  possession,  but  is  by  its  nature  an 
Chaptob  II.    *^*  ^^  alienation,  and  embraces  in  itself  the  warrant  as  well  as  the 
delivery. 


III.  Effect  of  the  Feudal  Investiture,  and  of  Conditions  in- 
serted IN  IT. 


SuPEftlOK  HOT 
ABSOLUTELY 
DIVESTED  BT 
OBANTINO  FEU- 
RIGHT. 


Superior  mat 
remove  ten- 

AMTS. 

M.  13,787. 


13  D.  647. 


SUPEB10R*8 
TITLE  MAT 
AOAIH  BECOME 
TITLE  OF  PRO- 
PERTY. 


Superior  may 
sell  superio- 
RITY. 


The  charter  and  sasine,  which  we  have  now  examined,  constitute 
the  feudal  investiture,  and  establish  the  relation  of  superior  and  vassal. 
The  rights  resulting  to  the  respective  parties  from  that  relation  we 
have  already  examined,  when  we  found  that  the  dominium  directum 
or  dominium  eminens  embraces  the  feudal  duties  rendered  by  personal 
service  or  payment  of  grain  or  money,  with  casualties  or  incidental 
payments  arising  upon  certain  contingencies ;  while  the  dominium 
utile  consists  in  the  absolute  property  and  profitable  use  of  the  feu, 
subject  to  these  reserved  rights  of  the  superior. 

From  the  principles  already  traced,  it  results,  that  by  granting  a 
charter  and  sasine  the  superior  is  not  divested,  although  a  dependent 
estate  is  thereby  created.  His  right  continues,  in  so  far  as  it  is  not 
given  up  by  the  grant  of  the  dominium  utile.  If  the  grantor  of  the 
feu  is  himself  a  vassal,  then  he  remains  the  vassal  of  his  own  superior, 
and  upon  his  death  his  heir  will  be  entered  precisely  in  the  same 
manner,  and  with  the  same  description  of  the  lands,  as  if  no  subordi- 
nate feu  had  been  granted.  The  superior,  therefore,  after  granting 
the  feu,  can  exercise  all  acts  of  proprietorship  against  every  party, 
except  the  vassal  or  those  deriving  right  from  him.  Of  this  there  is 
an  illustration  in  Laird  o/Lagg  v.  his  Tenants,  19th  November  1624, 
where  the  superior  was  found  entitled  to  remove  tenants  who  could 
not  shew  that  their  possession  was  derived  from  a  vassal.  In  a  recent 
case  the  superior  has  been  found  entitled  to  challenge  encroachments 
and  operations  of  third  parties  injurious  to  the  feu,  whether  the  vassal 
interferes  or  not ;  Marquis  of  Breadalhane  v.  Campbell,  12th  Febru- 
ary 1861.  And  the  continued  subsistence  of  the  superior's  right  is 
strikingly  shewn  by  this,  that  his  title  may  eventually  become  again 
the  title  of  the  dominium  utile — as,  in  the  case  of  his  acquiring  right 
to  the  feu,  but  possessing  afterwards  upon  the  nobler  title.  The  in- 
ferior title  will  in  these  circumstances,  as  we  shall  afterwards  see,  be 
worked  oflf  by  the  negative  prescription,  and  the  property  being  thus 
absorbed  in  the  superiority,  the  superior's  title  will  again  comprehend 
the  dominium  utile.  In  order  to  ascertain  what  rights  have  been 
granted  by  himself  or  his  predecessors  aflfecting  the  superiority,  the 
superior  is  entitled  to  call  for  production  of  such  rights.  This  was 
done  formerly  by  an  action  of  shewing  the  holding  ;  now  it  is  accom- 
plished by  reduction  improbation.     The  superior  may  also  sell  the 
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dominium  directum  ;  but,  as  will  be  explained  in  treating  of  the  dis-     Past  m. 
position  of  superiority,  his  power  of  selling  is  subject  to  certain  limi-   Chapter  II. 
tations,  necessary  to  protect  the  vassal's  right. 

On  the  other  hand,  by  the  charter  and  sasine  the  vassal  obtains  the  Vassal'b  right 
real  property  of  the  grant,  embracing  all  that  is  expressed  in  it,  or  ^™^^J?*^ 
which  the  law  determines  to  be  his,  and  in  particular  embracing  all  tnm. 
that  is  above  and  all  that  is  below  ground,  a  codo  usque  ad  centrum, 
or,  as  it  is  strongly  expressed  in  the  formulary  of  Brissonius,  to  which 
we  have  already  had  occasion  to  refer,  "  ab  infimo  solo  ad  usque  coeli 
"  subsellium  cum  ipso  etiam  ccelo  cumque  terrcB  imis  atque  perimis 
•*  infemisqvs."    His  right  being  real,  it  excludes  all  incomplete  per- 
sonal diligence,  as  we  have  already  seen  in  Webster  v.  Donaldson,  M.  2902. 
13th  July  1780,  where  a  sasine  was  preferred  to  a  prior  arrestment. 
The  vassal  possesses  the  right  of  disposal,  which  is  inherent  in  the 
nature  of  property,  and  he  may  sell  the  feu  in  whole  or  in  separate 
portions,  as  he  thinks  fit. 

But,  although  the  charter  is  by  its  form  a  unilateral  deed,  it  has  Vassal  per- 
the  effect  of  a  mutual  contract,  and,  by  acceptance  of  it  with  the  tor^feudot™ 
clause,  "  reddendo  inde  annuatim"  the  vassal  becomes  personally  till  avothsr 
liable  for  the  feu-duties,  and  he  remains  so  even  after  he  has  sold  the  ""^ 
lands,  until  the  purchaser  is  relieved  by  the  superior ;  Wallace  v.  M.  4195. 
Ferguson,  29th  June  1739.*    It  was  once  supposed,  that  the  vassal 
might  liberate  himself  by  renouncing,  or,  as  it  is  called  in  feudal  lan- 
guage, refuting  the  feu  ;  and  this  was  attempted  in  Hunter  v.  Boog^  13  S.  205; 
16th  December  1834.     But  the  Court  held,  that  the  feudal  doctrine  ^3^"'  ^-  ^• 
of  refutation  applied  only  to  proper  heneficia,  and  not  to  feu-holdings, 
where  there  is  a  mutual  onerous  consideration — that  the  vassal,  there- 
fore, could  not  renounce — and  that  the  superior  was  entitled  to  decree 
of  perpetual  liability  against  him. 

While  the  consequences  of  the  feudal  relation  are  such  as  we  have  REssRVATioire 
described,  when  the  grant  is  made  in  the  general  terms  which  we  ^^  ^u^^^^o*' 
have  reviewed,  it  is  not  indispensable  to  that  relation,  that  the  rights 
resulting  from  it  should  in  every  case  be  inflexibly  the  same.     The 
superior  may  reserve  to  himself  rights  affecting  the  dominium  utile. 
The  description  determines  the  extent  of  the  feu,  and  whatever  is 
beyond  the  limits  described  continues  with  the  superior,  because  it  is 
not  conveyed.     But  he  may  also  retain  to  himself  by  exception  or 
reservation  portions  of  the  subject  conveyed,  which,  without  such 
reservation,  would  pass  to  the  vassal.     Thus,  he  may  reserve  to  him-  Reservatioh 
self  (and  this  is  frequent  in  practice)  the  mines  and  minerals  contained  mikerISi.^"" 
in  the  lands ;  and,  as  these  are  excepted  both  from  the  transmission, 
and  from  the  warrant  to  infeft  the  vassal,  they  will  continue  vested 
in  the  superior  by  virtue  of  his  own  title.     In  this,  which  is  the  most 
important  reservation  affecting  the  substance  of  the  grant,  it  is  neces- 

♦  See  avpra,  note,  p.  531. 
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Pakt  III.     sary  to  define  with  precision,  whether  the  reservation  is  to  extend 
Chaptbb  IL  heyond  coal,  metals,  and  the  other  more  valuable  minerals.     A  reser- 
vation of  the  "  hail  mines  and  minerals  of  whatever  nature  and  qua- 
"  lity,"  was  held  not  to  comprehend  a  quarry  of  stone  of  a  rare  quality, 
F.  c.  and  peculiarly  fitted  for  architecture ;  Menzies  v.  Earl  of  Breadalbane^ 

iSh.  App.226. 10th  June  1818  ;  aflSrmed  I7th  July  1828.  The  same  doctrine  re- 
3  D.  1121.  ceived  effect  in  Duke  of  Hamilton  v.  BenUey^  29th  June  1841.  If 
freestone,  therefore,  or  any  other  mineral  substance  of  the  less  valu- 
able kinds,  is  to  be  reserved,  it  must  be  specified.  When  this  reser- 
vation is  made,  it  is  not  necessary,  in  order  to  prevent  injury  to  the 
vassal  by  the  use  of  it,  to  stipulate  for  payment  to  him  and  his  tenants 
of  damages  occasioned  to  the  surface  by  digging,  transportation,  &a, 
M.  6673.  such  damages  being  due  without  stipulation.     In  Duke  of  Argyle  v. 

Feuars  ofSheardale,  21st  November  1788,  there  being  no  stipulation 
to  that  effect,  the  superior  was  found  not  entitled  to  work  reserved 
minerals  without  liability  for  surface  damages.  A  right  to  work  and 
transport  minerals,  however,  and  to  do  everything  necessary  there- 
anent,  on  paying  surface  damages,  gives  no  right  to  take  from  the 
6  S.  807.  lands  materials  to  make  roads  for  transporting  what  is  worked;  Har- 

rowar's  Trustees  v.  Erskine,  6th  February  1827.     Therefore,  power  to 
take  stones,  and  other  materials  not  falling  within  the  principal  reser- 
vation, must  be  specially  reserved,  in  order  to  give  the  right.* 
CoKDiTioNs  IN       Besides  reservations  affecting  the  substance  of  the  property,  the 
SUPERIOR.         superior  may  insert  any  lawful  conditions,  calculated  to  secure  to  him- 
self rights  and  privileges  connected  with  the  grant     These  may  be  of 
various  kinds  suited  to  different  objects — e.g.9  the  grant  may  be  bur- 
dened with  a  sum  of  money  payable  to  the  grantor.     This  reservation 
RRgERYED  BDR-  ^q  BhsM  cxamiuo  in  treating  of  heritable  securities,  when  it  will  ap- 

DBH  OF  BUM  OF 

MOMET.  pear,  that  a  burden  of  this  kind  must  be  specific  in  stating  the  amount, 

and  that,  in  order  to  form  a  real  lien,  and  to  affect  singular  successors, 
it  must  be  expressly  attached  to  the  property,  otherwise  it  will  form 
a  personal  claim  only. 

iMPOBinoH  OF        Another  species  of  conditions  consists  in  the  imposition  of  servi- 

BRR  V  IT  U  PR  

RIGHT.  tudes,  as  altius  non  toUendi,  and  luminibus  non  qjfficiendi.    They  must 

also  be  made  real,  in  order  to  be  available  against  third  parties. 

Besides  those  now  mentioned  there  are  other  conditions,  which,  as 
more  intimately  connected  with  the  peculiar  principles  of  the  feudal 
tenure,  fall  properly  to  be  examined  here.  Of  these  there  are  two, 
which  are  frequent  in  practice,  and  have  been  much  discussed. 

Clause  OF  pre-      rpj^^  gj.g^  jg  ^j^^  clause  of  pre-emptiony  which  is  a  stipulation,  that 

the  vassal  shall  not  be  at  liberty  to  sell  without  first  having  made  an 
offer  to  the  superior  at  the  price  proposed  by  another.     This  condition 

^  A  claase  in  a  feu-contract,  reserving  to  the  sapcrior  liberty  to  search  and  dig  for  stono 
quarries  and  for  coal  in  the  lands  fened,  and  to  win  coals  and  stones  therein  was  held  not  to 
1 1  D.  122.  comprehend  a  rcserration  of  black-band  ironstone,  in  Forth  it  Clyde  Navigation  Cbmpany 

▼.  Wilion  &  Co.^  2l8t  November  1848. 
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has  been  objected  to  as  slruck  at  hj  the  lOtb  section  of  20  Geo.  IL     Pm  in. 
cap.  50,  which,  with  reference  to  clauses  de  non  alienando  sine  con-  cautn  U 
aensa  guperiorum,  dischaigcB  all  such  prohibitory  clauses  restraining 
the  power  of  alienation.     But  it  has  never  been  decided,  tbat  this 
enactment  precludes  the  clause  of  pre-emption.     On  the  contrary, 
that  plea  waa  repelled  in  Irving,  etc.  v.  Marqvia  of  Annandale,  6th  H,  2343. 
March  1767  ;  and,  although  a  different  view  was  taken  in  Farqukar- 
aonv.  Keay,  2d  December  1800,  the  previouB  rule  was  resumed  ioH.  vo« 
Preston  y.  Earl  of  DundonaM' a  Creditors,  6th  March  1805,  where  a  i^'"??"'', 
separate  obligation  to  make  the  first  offer  to  the  superior  was  held  j[„^.ipg^ 
obligatory,  while  tho  grantee's  right  continued  personal.     A  condi- "•<"i«l«iid 
tion,  however,  which,  like  this,  is  unfavourable  to  liberty,  is  strictly  uo.  2'-  8^^ 
interpreted,  and  will  not  affect  alienations,  made  without  the  supe- 1*- C- 289. 
rior's  consent,  wliich  do  not  fall  precisely  within  its  terms.     So  in 
JSarl  of  Mar  v.  Ramsay,  28th  Kovember  1838,  a  vassal  with  a  clause  1  D.  lie. 
of  pre-emption  sold  by  auction  with  the  superior's  consent.     Tlio  pur- 
chaser, without  being  infeft,  and  consequently  not  entered  with  the 
superior,  sold  to  another  party  at  a  higher  price,  having  made  no  oSer 
to  the  superior.     It  was  held,  that  the  prohibition,  being  by  its  terms 
directed  against  the  vassal,   the  purchaser  who  had  never  become 
vassal  was  not  bound  by  it.     If,  therefore,  parties  holding  by  a  per- 
sonal title  are  to  be  subjected  to  the  restraint,  its  terms  must  be  such 
as  to  embrace  them.     In  considering  this  case,  it  was  treated  as  a 
doubtful  question  by  Lords  Mackenzie  and  Corbhodse,  wlicther  the 
clause  of  pre-emption  strikes  against  every  successive  vassal  through- 
out all  time  ;  for  it  was  pleaded,  that  it  affected  only  the  grantee  and 
his  heirs  and  assignees,  until  once  infeftment  was  taken  by  heirs  or 
assignees,  and  that  it  did  not  extend  to  vassals  entered  subsequently. 
In  order,  therefore,  to  be  in  a  favourable  position  for  pleading  the 
restriction  against  all  future  acquirors  of  tho  feu,  it  will  be  prudent 
to  insert  in  the  clause  express  terms  to  that  effect.     In  order  to  be 
effectual  against  singular  successors,  the  clause  of  pre-emption  must 
enter  the  sasine  ;  Gall  v.  Mitchell,  6th  February  1729.     An  obliga-  M- 10,306. 
tion  of  pre-emption  has  been  held  not  to  strike  at  a  building  lease 
for  nineteen  years,  granted  without  the  superior's  consent ;  Lumsden  5  D-  601- 
V.  Stewart,  4th  February  1843. 

The  second  condition  to  which  we  have  referred  is  tho  prohibition  Clause  pbohi- 
of  subinfeudation,  which  is  made  by  a  declaration,  that  the  vassal  feodatiok. 
shall  have  no  power  to  sell  or  dispose  of  the  feu  to  be  held  of  himself 
or  hie  heirs,  or  of  any  other  interjected  superior ;  but  only  to  he  held 
of  and  under  tlie  granter.  Although  this  condition  is  naturally  agree- 
able to  the  principles  of  the  feudal  system,  the  competency  of  it  also 
was  doubted  after  the  Statute  of  20  Qea  II.  Nevertheless,  it  is  a  con- 
dition of  the  most  frequent  occurrence  in  practice,  and  its  validity  was 
discoased  in  the  case  of  Gan^ibeU  v.  Dunn,  28th  May  1823,  where  the  2  8. 341. 
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Pabt  III.     proliibition  to  subfeu  was  held  effectual  by  a  majority  of  tho  Judges. 
Chapter  II    ^P^^  appeal,  20th  June  1825,  a  remit  was  made  by  the  House  of 

1  wn.  &  Sh.     Lords  to  take  the  opinion  of  the  whole  Judges.     The  result  was  a 

App.  690.  great  difference  of  opinion,  but  the  prevailing  sentiment  was,  that  the 
feu  right  is  qualified  by  such  a  condition — that  it  is  not  contrary  to 
the  provisions  of  tho  20  Geo.  II.  cap.  50 — and  that,  although  it  does 
not  constitute  a  real  burden,  yet  it  is  binding  on  purchasers,  and  the 
superior  is  not  bound  to  receive  them  on  any  other  terms  than  those 

3  lij^^^iL  C     ^*^^c^  ^^  ^**s  lawfully  stipulated  in  the  contract.     These  opinions  arc 

291.  reported  4th  March  1828. 

CoHDiTioNs—        It  is  thus  clear,  that  these  reservations  are  effectual  as  between  the 

wTBiKomjLR^  contracting  parties.     How,  then,  shall  the  obligations  which  they  im- 

8UO0S88OB8.       posc  upou  tho  vassal  be  extended  against  purchasers,  or  those  who  shall 

acquire  by  legal  diligence  ?  As  a  general  principle,  it  may  be  stated, 
that  a  distinction  is  to  be  made  between  a  reservation  of  the  nature  of 
an  obligation  to  do  a  specified  thing,  which  may  be  performed,  and  so 
extinguished  by  one  act,  and  the  reservation,  on  the  other  hand,  which, 
by  its  own  nature,  or  by  its  connexion  with  the  subject  of  the  grant,  is 
necessarily  continuous,  and  implies  a  permanent  endurance.  In  the 
former  case,  viz.,  a  reservation  which  can  be  satisfied  by  one  act  of  the 
disponee,  as,  for  instance,  the  payment  of  a  sum  of  money — the  reser- 
vation is  accounted  personal  to  him,  and  will  not  be  extended  so  as  to 
affect  singular  successors,  unless,  by  the  clearest  language,  it  be  fixed 
upon  the  subject,  and  made  real :  of  this  we  shall  have  distinct  illustra- 
tions when  we  come  to  treat  under  heritable  securities  of  reserved  real 

CoTOinoH  iM-   burdens.     But,  when  the  burden  is  one  implying  permanency,  as  a 

KwcT.  limitation  m  the  mode  of  using  the  property,  or  a  prohibition  against 

building,  or  such  reservations  as  we  have  now  treated  of  in  regard  to 
pre-emption  and  subinfeudation,  the  condition  will  attach  to  singular 
successors,  if  clearly  intended  to  affect  them,  although  it  be  not  made, 
or  not  capable  of  being  made,  a  real  burden.  And  this  effect  it  pro- 
duces by  its  own  strength  as  a  lawful  condition  stipulated  by  the 

12  D.  1047.  grantor.  Of  this  we  have  an  example  in  Clark  v.  City  of  Gktsgow 
Life  Assurance  Co.,  20th  June  1850,  where  a  stipulation,  that  the 
vassal  should  keep  houses  constantly  insured  to  a  specified  extent 
against  loss  by  fire,  and  regularly  pay  the  premiums,  was  held,  al- 
though not  made  a  real  burden  on  the  subject,  an  essential  condition 

6^"^^'  ^^^*  ^^  *'*®  right,  transmitting  against  singular  successors.  The  case  was 
affirmed  on  appeal,  8th  August  1854     Mr.  Erskine  was  of  opinion, 

Inst.  ii.  3, 13.  that,  notwithstanding  a  prohibition  to  alienate  without  making  the 
first  offer  to  the  grantor,  a  disposition,  without  his  consent,  would  be 
valid,  if  the  vassal's  right  contained  no  irritancy,  that  is,  no  clause 
declaring  acts  done  contrary  to  the  stipulation  to  be  null  and  void. 

M.  2342.  But  the  decision  in  Stirling  v.  Johnston,  4th  January  1757,  upon 

which  that  doctrine  is  rested,  has  been  shewn  by  Lord  Ivoby,  in  his 
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note  to  the  passage,  to  be  imperfectly  reported ;  and  it  is  agreed  by     Pakt  hi. 
the  most  eminent  Lawyers,  that,  while  the  decision  was  correct  in  its   cjumtL  II. 
result,  it  was  placed  upon  an  erroneous  ground.     The  case  was  a  dis- 
position granted  to  a  stranger  in  the  face  of  a  clause  of  pre-emption 
in  favour  of  the  superior  inserted  in  the  charter,  but  not  repeated  in 
the  sasine.     The  disponee  admitted  his  knowledge  of  the  clause, 
although  it  did  not  appear  in  the  record ;  and  Lord  Eames,  who  was  5  Br.  Sapp. 
Ordinary,  reduced  his  right  on  the  ground  of  maJa  fides,  upon  which  ^^^* 
Lord  KiLKEB&AN  remarked,  that,  as  he  knew  of  the  condition,  so  he 
knew  that  it  was  ineffectual  in  law,  and,  therefore,  maia  fides  wm 
excluded.     The  Court  held,  that  the  condition  being  inserted  in  the 
charter  was  to  be  held  in  eodem  corpore  with  the  infeftment — ^a  view, 
which  is  untenable,  when  it  is  recollected,  that  the  charter  does  not 
enter  the  record.     But  they  altered  the  judgment  on  the  ground  that 
there  was  no  irritancy.     This  doctrine,  however,  is  not  elsewhere  sup- 
ported, and  it  is  repudiated  by  Mr.  Bell,  Lord  Ivoby,  the  opinions  of  the 
Judges  in  the  case  of  Preston,  and  the  unanimous  opinion  of  the  Judges  Supra,  p.  675. 
in  the  case  of  Tailors  of  Aberdeen  v.  CouUs,  3d  August  1840.    These  1  Rob.  App. 
views  will  be  found  very  clearly  stated  in  the  opinion  prepared  by  Lord  j^^^j  269.   * 
CoREUOUSE  in  this  case,  where  he  shews  also  the  distinction  between 
irritancies  in  entails  and  irritancies  in  other  deeds.     The  power  of  Dwtikctioji 
disposal  is  inherent  in  the  right  of  property ;  and  it  cannot  at  common  TAKciE«"ii*" 
law  be  absolutely  barrejl,  but,  when  the  prohibition  is  of  a  qualified  ehtauji  akd 
nature,  it  is  sustained  as  a  condition  of  the  grant ;  and  thus,  before  ^^0. 
174>8,  the  clause  de  non  aXienando  was  valid,  because  qualified  by  the 
allowance  to  dispone  with  the  superior's  consent,  and  so  a  clause  of 
irritancy  made  the  deed  void  as  contrary  to  the  terms  of  the  contract. 
But  in  entails  irritancies  stand  entirely  on  the  statute  1685,  cap.  22, 
and  operate,  as  we  shall  afterwards  see,  by  a  legal  fiction  dissolving 
the  grantee^s  title  before  his  act  in  contravention  of  the  entail  is  com- 
pleted, so  as  to  render  the  act  void,  not  as  being  inconsistent  with  the 
title,  but  as  flowing  from  one  who  has  no  titla     An  irritancy,  then,  Epfbct  of 
is  not  requisite  to  render  effectual  a  lawful  condition,  but  the  clause  J'j^TAN(?y. 
of  irritancy  is  not,  therefore,  to  be  rejected.    Although  not  required 
to  make  the  condition  effectual,  it  may  serve  as  a  stringent  means  of 
enforcing  it.     Thus,  in  the  case  of  Tailors  of  Aberdeen,  there  was  a 
penalty  of  £\00,  if  the  grantee  should  fail  to  erect  houses.     Accord- 
ing to  the  legal  construction  of  such  clauses,  that  penalty  would  have 
been  restrictable  to  the  amount  of  damages  that  could  be  proved,  and 
this  remedy,  therefore,  might  have  been  troublesome  and  inconvenient. 
But,  besides  the  penalty,  it  was  stipulated  by  a  clause  of  irritancy, 
that  the  grantee  should,  upon  failure,  lose  all  right  and  title,  and  that 
the  ground  should,  in  that  event,  revert  to  the  granter.     This  irri- 
tancy could  have  been  made  effectual  by  declarator,  and  its  operation 
would  have  been  avoided  only  by  performance  before  decree. 

87 


578 


LECTURES  OK  OONVETANOINa. 


Part  m. 
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The  test  by  which  it  is  to  be  determined,  whether  a  third  party 
deriving  right  from  the  vassal  is  bound  by  conditions  in  the  grant, 
varies  according  to  the  condition  of  the  title.  As  long  as  the  title 
continues  personal,  it  is  effectual  against  third  parties,  because  they 
must  found  upon  the  personal  title  in  order  to  substantiate  their 
claim,  and  they  cannot  both  plead  the  personal  title  and  repudiate  its 
conditions.  Again,  although  infeftment  may  have  passed  in  favour 
of  the  vassal,  the  conditions  are  valid  as  between  the  superior  and 
a  disponee  whose  title  is  only  personal,  and  who  has  it  not  in  his 
power  to  acquire  any  other  right  with  resorting  to  the  superior ;  sec 
the  case  of  Gampbelly  already  cited.  But,  when  the  question  is  about 
real  rights,  i.e.,  rights  completed  by  sasine,  the  effect  of  conditions  as 
against  disponees  and  other  third  parties  depends  upon  the  insertion  of 
the  conditions  in  the  grantee's  sasine,  and  consequently  their  appear- 
ance upon  the  record.  If  the  condition  does  not  appear  upon  the  record, 
it  is  not  obligatory  upon  third  parties.  But  the  mere  presence  of  a 
condition  in  the  charter  imports  no  obligation  upon  the  vassal  to  insert 
it  in  his  sasine ;  and,  even  if  there  is  added  a  declaration  that  it  shall 
be  inserted,  that  is  not  sufficient,  for  this  declaration  also  may  be  disre- 
garded with  impunity.  It  becomes,  therefore,  important  to  ascertain 
in  what  manner  insertion  in  the  sasine  and  upon  the  record  may  be 
secured.  Two  methods  have  been  adopted  to  effect  this: — (1.)  There 
is  subjoined  to  the  prohibition  an  irritancy,  declaring  that  acts  done 
contrary  to  it  shall  be  null  and  void,  and,  after  stipulating  that  the 
condition  shall  be  engrossed  in  the  instrument  of  sasine,  and  in  all 
future  renovations  of  the  feu  in  favour  of  heirs  or  disponees,  there  is 
added  a  declaration,  that  the  sasines,  conveyances,  or  other  writs,  in 
which  the  conditions  are  not  so  engrossed,  shall  be  null  and  void,  and 
that  the  granter  of  any  right  contrary  to  the  condition  or  in  which  it 
is  not  engrossed,  shall  forfeit  and  amit  his  right  to  the  subjects,  and 
that  this  irritant  and  resolutive  clause  shall  be  engrossed,  as  well  as 
the  condition.  No  Conveyancer  will  think  it  safe  to  disregard  clauses 
so  stringent  as  these.  (2.)  Insertion  in  the  sasine  may  be  rendered 
unavoidable,  and  so  secured,  by  making  the  conditions  a  part  of  the 
precept  of  sasine.  At  all  times  this  was  a  good  method  to  insure 
that  the  conditions  should  enter  the  record,  and  it  is  so  now  more 
than  ever,  the  exact  transcription  of  the  precept  into  the  instrument 
of  sasine  being  by  the  recent  Infeftment  Act  rendered,  as  we  have 
seen,  matter  of  statutory  solemnity. 

It  is  quite  certain  that  nothing  but  full  insertion  in  the  sasine  will 
suffice.  A  general  reference  was  held  insufficient  against  creditors  or 
singular  successors  in  Duke  of  Argyle  v.  Creditors  of  Barbreck,  13th 
February  1 730.  The  necessity  of  full  insertion  is  now  limited,  how- 
ever, to  the  first  sasine,  and,  if  the  conditions  have  once  entered  the 
record  in  an  instrument  of  sasine  or  of  resignation  ad  remanentiam^ 
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then,  by  the  5th  section  of  the  Lands  Transference  Act,  it  is  sufficient  Part  III. 
to  refer  to  them  as  contained  in  such  instrument,  which  is  to  be  de-  chapter  II. 
scribed  by  the  name  of  the  party  in  whose  favour  it  was  passed,  the 
register  in  which  it  is  recorded,  and  the  date  of  registration  ;  and  such 
reference  is  declared  equivalent  to,  and  to  have  the  same  legal  effect 
as,  full  insertion.  Inconsistent  statutes  are  repealed  so  as  to  make 
this  enactment  effectual. 

In  order  to  secure  the  interests  of  the  superior,  it  is  important  that  Cokdrioii 
infeflment  should  pass  in  favour  of  the  vassal,  because,  if  he  shall  die  ^^Tg*^J^ 
without  being  infeft,  the  feu  will  not  be  in  non-entry,  and  the  casual-  shall  ezpedb 
ties  of  superiority  will  not  be  exigible,  the  heir  having  it  in  his  power  '*''"^""'' 
to  obtain  infeftment  by  connecting  himself  with  the  unexecuted 
precept  in  the  open  charter  without  going  to  the  superior.  In 
order  to  guard  themselves  against  this  risk,  as  well  as  to  insure  inser- 
tion of  the  conditions  in  the  instruments  of  sasine,  a  condition  is 
sometimes  inserted  that  the  infeftments  in  favour  of  the  vassals  shall 
be  prepared  and  passed  by  the  superior's  own  agent  This  point  was 
first  discussed  in  Stewart  v.  Bumsidey  12th  November  1794,  where  Bell's  Folio  ' 
the  condition  was  not  express,  but  it  was  stipulated  that  the  vassal  ^^kmi^' 
should  pay  the  expense  of  the  charter  and  of  the  other  writs  neces- 
sary at  entering.  Infeftment  was  taken  by  the  superior's  agent  in 
favour  of  the  vassal,  but  without  his  authority.  This  was  ingeniously 
defended  upon  the  analogy  of  the  pares  curice,  in  which  everything 
was  done  by  the  superior,  and  also  on  the  ground  that,  unless  the 
grantee  were  infeft,  there  would  be  no  power  to  compel  an  entry  at 
his  death,  declarator  of  non-entry  being  incompetent  where  there 
has  not  been  a  vassal.  But  tlie  Court  held  that  the  superior's  agent 
had  no  claim  to  the  expenses,  unless  he  could  show  that  he  had  been 
instructed  by  the  vassal,  and  observed  that  his  pleas  had  no  foundation 
in  law  or  practice,  and  that  the  charter  being  in  favour  of  assignees, 
the  grantee  was  clearly  entitled  to  assign  the  unexecuted  precept — 
a  right  which  would  be  defeated  by  his  infeftment.  In  Bell's  Com- 1,  p.  26. 
mentaries  it  is  said  that  in  one  case,  Macritchie,  21st  January  1801, 
the  Court,  on  the  ground  of  professional  usage,  gave  effect  to  a  con- 
dition that  infeftment  should  be  taken  by  the  superior's  agent ;  and 
a  condition  with  an  irritancy  attached  to  it,  that  the  superior's  agent 
should  write  the  disposition  and  infeftment  in  every  transmission  of 
the  feu,  was  supported  by  an  opinion  of  the  majority  of  the  Judges 
in  the  case  of  Campbell,  already  cited.  But  it  was  strongly  objected 
to  by  the  minority,  who  held  it  as  objectionable  "  as  if  it  were  stipu- 
"  lated  that  the  vassal  should  always  come  to  Glasgow  by  a  particular 
coach,  or  employ  a  tailor,  butcher,  baker,  or  doctor  to  be  named  by 
the  superior."  The  case  of  Campbell  was  settled  by  compromise, 
the  superior  having  become  satisfied,  it  is  understood,  that  it  was 
not  truly  for  his  interest  to  insist  upon  such  conditions ;  and  it  is 
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.Pabt  III.     worthy  of  remark,  that  the  opinion  of  Lord  Gillies,  who  maintained 

Chapter  II    ^^®  invalidity  of  such  conditions,  was  noticed  by  Lord  Brouoham, 

1  Wil.  &Sh.     ^^  ^^®  ^^^  review  of  Tailors  of  Aberdeen^  as  having  met  with  no 

App.  690.         answer.     And  in  the  second  review  of  that  case  the  stipulation  is 

^Sh.  &  M'L.    viewed  unfavourably  in  the  opinion  of  the  Judges,  being  regarded  as 

similar  to  an  astriction  to  the  superior's  smithy,  which,  having  in  one 
case  been  sustained  in  the  Sheriflf  Court,   the   Court  of  Session 
M.  14,537.        allowed  the  judgment  to  be  advocated  ;  Yeaman  v.  Crawford,  18th 
December  1 770. 

CoNDiTioKs  ni       These  are  reservations  in  favour  of  the  superior.    On  the  other 
vamal'  ^^       hand,  the  terms  of  the  charter  may  be  so  modified  as  to  throw  upon 

him  burdens  usually  borne  by  the  vassal.  This  most  commonly  oc- 
curs in  practice  with  respect  to  two  points,  viz.,  public  burdens,  and 
the  casualties. 

1.  Obuoatiok       The  superior  may  undertake  to  relieve  the  vassal  of  public  burdens, 
VAMAL  oiT       ^"*'  ^^^  obligation  to  do  so  must  be  very  express  and  specific,  if  it  is 
Lie  BURDENS,     intcndcd  to  apply  to  burdens  of  all  descriptions.     A  general  obliga- 
tion to  relieve  of  public  burdens  was  held  not  to  give  the  vassal  a  claim 
of  relief  against  the  superior  for  the  expense  of  a  new  manse,  which 
is  so  much  in  naturcdibua  of  the  feu,  as  to  require  express  terms  to 

M.  2333.  relieve  the  vassal ;  Bruce  Carstairs  v.  Gh-eig,  23d  January  1773.    The 

superior  has  no  right  to  a  seat  in  the  parish  church,  and  he  is  not 

liable  for  parochial  burdens  unless  he  subjects  himself  by  a  special 

M.  15,092.        agreement;  Murray  v.  Scott,  20th  February  1794.     In  the  case  of 

2D. 64.  Ainslie  v.  Magistrates  of  Edinburgh^  19th  November  1839,  there 

will  be  found  an  effectual  exemption  from  all  public  burdens  and 
town  taxes  in  the  city  of  Edinburgh,  so  broad  as  to  exclude  all  such 
claims,  except  a  statutory  and  temporary  tax  imposed  for  the  benefit 
of  the  community. 

2.  Taxation         The  superior  may  limit  the  rights  which  emerge  to  him  upon  the 
orooMPouTioN.  ya^ggai'g  dcath.     In  practice  the  composition  payable  for  the  entry  of 

singular  successors  is  frequently  limited,  or,  as  it  is  called,  tcuced^  at 
a  certain  specified  sum,  or,  as  we  have  already  seen,  at  a  double  of 
the  feu-duty,  inclusive,  or  according  to  agreement  exclusive,  of  the 
feu-duty  for  the  year  of  the  entry.  If  it  is  not  taxed,  then  the  pur- 
chaser or  other  singular  successor  will  be  liable  in  a  year's  rent  under 
deduction  of  feu-duty  and  public  burdens.  When  the  entry  is  taxed, 
the  language  must  be  very  express  in  order  to  give  the  benefit  of  it 

M.  4181.  to  all  singular  successors.     In  Salmon  v.  Lord  Boyd,  25th  July  1751, 

the  taxation  was  in  these  terms,  "  doubling  the  feu-duty  the  first  year 
"  of  the  entry  of  each  heir  or  assignee,  as  use  is  of  feu-farm."  The 
term  "assignee"  being  appropriate  to  those  to  whom  transference 
may  be  made  before  infeftment,  this  clause  was  held  not  to  entitle  a 

15  n.  925.        disponee  to  enter  without  paying  a  year's  rent     But,  in  Hamilton  v. 
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Dunn,  16tli  July  1853,  the  meaning  of  the  term  ''assignees^'  being     PabtIII. 
held  not  to  be  inflexible,  but  to  be  determined  according  to  the   chapter  IL 
intention  of  parties,  it  was  interpreted  to  denote  disponees  after  in- 
feftment,  and,  in  this  particular  case,  to  give  to  such  disponees  the 
benefit  of  taxation.     In  Thomson^  22d  May  1810,  a  singular  successor  F.  C. 
was  found  to  have  no  claim  to  the  benefit  of  a  taxation  in  favour  of 
heirs  and  successors.     The  same  was  held  in  Maclachlan  v.  Tatty  2  S.  303. 
1 4th  May  1823,  where  the  charter  bore  "heirs  and  successors"  only, 
although  it  was  in  implement  of  a  previous  deed  in  which  the  entry 
was  taxed  to  singular  successors.    The  use  of  the  words  "  singular 
"  successors''  excludes  all  question];  Innes  v.  Reid's  Trustees,  22d  1  S.  6I8. 
June  1822. 

The  superior  may  not  only  limit  his  rights,  he  may  entirely  re-  REKuirciATioBr 
nounce  them ;  and,  if  the  renunciation  does  not  enter  the  record,  the  ?^  f.!l"?"" 

,  ,  ,  ^  '  BY  8UPSRIOB. 

question  arises,  whether  singular  successors  of  the  superior  are  bound 
by  it  In  Nasmyth  v.  Story,  9th  November  ]  748,  the  casualty  of  M.  5723. 
non-entiy  was  renounced  and  conveyed  to  the  vassal  This  condition 
did  not  enter  the  sasine,  and  at  first  the  Court  held  that  the  disponee 
of  the  superiority  was  not  bound  by  it.  But  ultimately  it  was  de- 
cided, that,  as  the  feu-right  was  expressly  excepted  from  the  obligation 
of  warrandice  in  the  conveyance  of  the  superiority,  the  party,  having 
accepted  the  conveyance  with  the  burden  of  the  feu,  was  bound  by 
every  clause  of  the  feu-right. 

With  regard  to  the  part  of  the  deed,  in  which  reservations  or  con-  Costditiow  akd 
ditions  in  favour  of  the  grantor  ought  to  be  introduced,  the  practice  JJ^ehbI™^** 
according  to  the  Styles  formerly  in  use  was  various.  It  is  evident  bekted. 
that  whatever  affects  the  extent  of  the  subject  transferred  must  find 
its  appropriate  place  in  the  dispositive  clause,  which  ought  to  contain 
full  materials  for  determining  the  measure  of  the  grant.  The  red- 
dendo, again,  is  the  proper  clause  for  conditions  affecting  the  feu-duty 
and  casualties.  And,  with  regard  to  other  conditions  and  reserva- 
tions, such  as  the  clause  of  pre-emption,  the  prohibition  to  sub-feu, 
and  generally  all  conditions  intended  to  form  permanent  obligations 
upon  the  future  proprietors  of  the  subject,  we  have  already  found  that 
it  is  necessary,  in  order  to  their  being  so  constituted,  that  they  appear 
upon  the  record,  and  that  their  insertion  there  will  be  most  effectually 
secured  by  giving  them  a  place  in  the  precept  of  sasine.  We  thus 
secure  notice  to  all  third  parties,  and  so  make  the  conditions  binding 
not  only  on  the  grantor  and  his  representatives,  but  upon  his  credi- 
tors also  and  disponees. 
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CHAPTER  III. 

TRANSMISSION  OF  HERITABLE  RIGHTS — VOLUNTARY  TRANSMISSION  INTER 
VIVOS — VOLUNTARY  TRANSMISSION  INTUITU  MORTIS — JUDICIAL 
TRANSMISSION — TRANSMISSION  TO  THE  HEIR  BY  SERVICE^  ETa 

HiffroBicAi.  According  to  the  strict  doctrines  of  the  feudal  system,  no  trans- 

BKKTCB  OF        mission  of  a  feu  was  competent  without  the  superior's  consent     It 

POWER  TO  ,  "^  ,  .  , 

AI4XXATB  FS1J8.  M*as  a  gTdut  bcneficial  to  the  receiver,  and  restricted  to  him  and  such 

successors  as  tlie  feudal  lord  might  be  pleased  to  appoint  as  the  objects 

of  his  benevolence.     Fidelity  and  service  being  its  inherent  conditions, 

the  very  nature  of  the  contract  exempted  the  superior  from  having 

Old  fkudal     vassals  imposed  upon  him  who  were  not  selected  by  himself     He  could 

RULES  AOA1N8T  j^^f  thercfore,  be  required  to  enter  any  successor  to  the  original  vassal, 

ALIENATION  OF  '  J  T.  */  ^       ^    O  I 

THE  FEU.  except  those  to  whom,  by  the  charter,  the  grant  was  limited.    Besides 

the  restraint  thus  imposed  upon  the  sale  of  land,  the  interest  of  those 
appointed  by  the  investiture  to  succeed  the  vassal  was  an  additional 
obstacle,  since  their  consent  was  required  to  what  was  deemed  an 
alienation  to  their  prejudice.  It  is  a  remarkable  evidence  of  the 
firmness  of  the  grasp  in  which  the  landrights  of  Scotland  were  held 
by  the  feudal  rules,  that  these  restraints  were  not  subjected  to  any 
mitigation  until  the  latter  part  of  the  15th  century — that,  until  the 
middle  of  the  last  century,  the  superior's  power  of  refusal  could  only 
be  obviated  by  a  legal  device — and  that  it  was  not  entirely  relaxed, 
until,  by  the  Lands  Transference  Act  of  1847,  the  last  traces  of  the 
superior's  power  to  refuse  entries  to  purchasers  were  removed. 
Limited  powek  It  was  but  a  slight  exception  to  the  general  principle,  that  the 
OF  alienation  atemness  of  the  feudal  rule  made  a  concession  to  the  sterner  demands 

IN  TOWN8.  IT.  .  1    . 

of  the  vassal  s  poverty  ;  and  alienation  was  permitted  m  towns  when 

Ju$  retractus.    ^Yie  vassal  had  no  other  means  of  escape  from  starvation.     Of  this 
Appx.  No.  1.     Lord  Eames  has  presented  an  example  in  his  Historical  Law  Tracts, 

in  a  sasine,  dated  1450,  proceeding  upon  a  sale  by  the  proprietor, 
" magna  necessitate  compulsus"  "  ad  suce  vitce  necessaria  suppor- 
"  tanda"  Another  example  is  quoted  by  Ross,  where  the  price  is 
acknowledged  as  paid  to  the  grantor  in  his  "  mykle  myster,"  ie., 
great  need.     This  power  was  a  species  of  the  jics  retractus;  and. 
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although  it  is  mentioned  in  tlie  Leges  Burgorum,  we  are  informed  in     Part  III. 
the  Principia  Juris  Feudalis  by  Alexander  Bruce,  published  in  1 713,  chapteh  III 
that  it  had  gone  into  desuetude  long  before  his  time.     Even  while  it  p.  212. 
subsisted,  the  rigour  of  the  feudal  canon  was  illustrated  by  this,  that 
the  conveyance  to  a  stranger  could  only  be  made  after  offering  the 
property  to  the  superior,  and  the  vassal's  relatives. 

It  was  a  more  efficient  relief  which  was  afforded  by  the  practice  of  Subinfeuda- 
subfeuing.     The  granting  of  a  subaltern  tenure  was  not  regarded  as  ^'"*  ^^  *^ 
an  alienation,  for  the  chief  vassal  remained  invested,  and  liable  for  auekation. 
the  duties  and  services.     Although  some  lawyers  have  viewed  such 
subaltern  or  base  rights  as  repugnant  to  feudal  principles,  they  were 
expressly  permitted  by  the  2d  Book  of  the  Feus,  upon  condition  that  Title  34,  §  2. 
the  inferior  vassal  should  be  qualified  to  serve  in  the  feu.     Thus  i^ 
military  vassal  might  subfcu  to  a  soldier,  and  he  to  another,  and  so 
downwards  ad  infinitum.     Nor  is  there  any  doubt,  that  subinfeudation 
was  practised,  and  the  rights  resulting  from  it  regarded  with  favour, 
in  Scotland  before  the  time  of  Robert  Bruce,     But  the  right  of  the  Costimoencibs 
sub-vassal  was  exposed  to  contingencies  which  rendered  it  insecure.  '*  suB-vAasAL's 
When  not  recognised  by  the  superior,  he  had  no  claim  upon  him  for 
protection,  and  he  was,  therefore,  exposed  to  the  consequences  of  the 
feudal  casualties  being  incurred  by  the  delinquency  or  contravention 
of  the  chief  vassal ;  and,  as  these  casualties  might  infer  a  total  for- 
feiture of  the  feu,  the  derivative  right  in  such  an  event  necessarily 
perished.     The  granting  of  subfeus  or  arriere  fiefs  was  viewed  also 
with  jealousy  and  apprehension  by  superiors,  as  rendering  their  duties 
and  casualties  insecure  by  the  divestiture  of  the  immediate  vassal, 
and  it  was  as  a  penal  protection  against  that  injury,  that  the  superior 
was  entitled  by  the  casualty  of  recognition  to  resume  the  entire  feu, 
if  the  vassal  alienated  more  than  the  half  of  it.     These  embarrass-  Statute  quia 
ments  were  remedied  in  England  by  the  statute,  Quia  eviptores  ^^P^^^- 
terrarum,  passed  in  the  18th  of  Edward  I.,  by  which  vassals  were 
empowered  to  sell  their  lands  to  be  holden  of  the  capital  lords  of  the 
feu,  subinfeudation  being  thus  abolished,  and  the  consent  of  the  su- 
perior supplied  independently  of  his  pleasure,  by  the  statute.     This 
Act,  with  subsequent  statutes  extending  its  provisions  to  the  imme- 
diate vassals  of  the  Crown,  completely  liberated  the  transmission  of 
land  in  England  from  the  feudal  impediments.     It  is  an  unsettled  2  Rob.  I.  c  24. 
controversy  whether  the  statute,  2  Robert  I.  cap.  24,*  professing  to 
enact  the  same  provisions  for  Scotland  as  the  Act  Quia  Eniptores,  is, 
or  is  not,  authentic.     Although  founded  in  its  preamble  upon  the 
prejudice  suffered  by  superiors  through  subinfeudation,  and  designed 
to  protect  them  from  that  loss  to  which  they  were  thereby  exposed, 
the  effect  of  its  enactments  would  have  been  to  allow  vassals  to  sell 
without  control,  and  to  make  the  purchasers  hold,  not  of  the  sellers, 

*  Tliis  statute  is  printed  along  with  the  Beyiam  Mnjeniafein. 
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Past  III.     but  of  the  Superior  for  the  same  services  as  were  incumbent  upon  the 

Chapteb  III.  ^^^^  vassals.     Whether  this  statute  is  authentic  or  not,  there  is  no 

reason  to  believe  that  it  was  ever  observed.     On  the  contrary,  the 

prohibition  upon  alienation  continued  so  stringent,  that  it  was  neces- 

1469,0.36.       ®^r7  ^0  provide  by  statute,  1469,  cap.  36,  for  the  completion  of  the 

Relaxation  of  title  of  creditors  apprising  their  debtor's  land  in  satisfaction  of  their 

KB8TRAiirre  ON  (Jebts.     Thc  latter  statute  formed  a  direct  legislative  abridfinnent  of 

AUSNATION.  .... 

the  superior's  privilege  in  the  selection  of  vassals,  for  he  was  forced 
by  it  to  receive  either  the  creditor  or  any  purchaser  in  the  apprising 

1672,  c.  19.  as  his  vassal,  upon  payment  of  a  year's  rent.  By  1672,  cap.  19,  this 
power  of  obtaining  an  entry  was  extended  to  adjudgers,  and,  by  Acts 
passed  in  1681  and  1690,  to  purchasers  of  the  estates  of  bankrupts  in 
judicial  sales.  More  than  a  century  before  these  last-mentioned  Acts, 
the  Crown,  under  a  sense  of  the  unsuitableness  of  the  feudal  fetters 
to  the  exigences  of  advancing  freedom  and  commerce,  had  adopted  a 
liberal  course  towards  its  vassals,  having  laid  down  the   rule,  as 

1678,  c.  66.  appears  from  1578,  cap.  66,  to  grant  confirmation  upon  payment  of 
expenses  by  the  party.  The  vassals  of  subject  superiors  being  less 
favoured  were  driven  to  devise  expedients  for  accomplishing  indi- 
rectly what  they  could  not  obtain  by  direct  means ;  and  the  impa- 
tience of  the  feudal  restraints,  as  well  as  the  resources  of  legal  inge- 
nuity, were  displayed  in  these  efforts,  which  attained  their  object 
through  means  of  bonds  granted  by  the  sellers  in  favour  of  the  in- 
tended purchasers,  who  thereupon  adjudged,  and,  the  Court  conniving 
in  the  manoeuvre,  which  Craig,  in  his  feudal  zeal,  characterizes  as 
fraud,  chicane,  and  robbery,  the  superiors  were  compelled  to  grant 

1685,  c  22.  entries  under  the  Acts  1469  and  1672.  The  Entail  Act,  1685,  cap. 
22,  is  instanced  as  another  deduction  from  the  superior's  power,  inas- 
much as  it  enabled  proprietors  to  entail  their  lands  and  substitute 
heirs,  uncontrolled  by  the  superior,  and  without  being  restricted  to  the 

20  Geo.  II.  c.  destination  prescribed  by  him  in  the  investiture.  But  the  greatest 
blow  was  struck  after  the  rebellion  of  1745.  That  attempt  was  be- 
lieved to  have  drawn  its  strength  mainly  from  the  importance  and 
power  conferred  upon  the  heads  of  Clans  by  their  feudal  privileges ; 
and,  along  with  various  other  abatements  of  their  powers  and  rights, 
effected  by  the  20th  Geo.  II.  cap.  50,  a  purchaser  holding  a  procura- 
tory  of  resignation  from  the  last-entered  vassal  was  enabled  to  enforce 
an  entry  by  legal  compulsitor  against  the  superior,  who  was  deprived 
of  all  power  to  suspend  such  a  requirement,  excepting  in  cases  where 
the  party  failed  to  tender  the  fees  and  casualties  of  entry.  After  the 
Jurisdiction  Act,  just  referred  to,  it  remained  as  a  vestige  of  the  an- 
cient privilege,  that,  since  that  statute  specified  the  form  of  resigna- 
tion only,  the  superior  could  not  be  compelled  to  grant  an  entry  by  the 
other  form  of  confirmation.  In  some  instances  this  maxim  was  acted 
upon,  but  in  general  it  was  regarded  as  a  point  of  theory  rather  than 
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of  practice  ;  and  now  this  last  relic  has  been  removed  by  the  Lands     Pabt  IIL 
Transference  Act,  which  gives  power  to  compel  superiors  to  grant  chattebIII. 
charters  of  confirmation. 

Having  taken  this  short  survey  of  the  general  history  of  the  power  Oehsbal  fbut* 
to  alienate  heritable  property  in  Scotland,  we  are  now  to  inquire  into  ^^  begula- 
the  mode  of  transmission.  We  shall  treat  this  portion  of  the  subject  ""<^  ^^ 
by  examining  the  diflferent  forms  in  detail,  beginning  with  those  which  of^^oId!"'^* 
are  simple,  and  then  proceeding  to  others  which  are  composed  of  parts 
derived  from  the  elementary  forms  in  combination.  But,  with  a  view 
to  perfect  explicitness,  and  to  the  advantages  of  a  general  conception 
of  the  subject  from  the  outset,  it  will  be  proper  first  to  state  in  a  few 
words  the  nature  of  the  leading  principles  and  forms  by  which  the 
transmission  of  lands  is  regulated.  Here,  as  before,  we  are  constantly 
to  keep  in  view  the  fundamental  principle  of  the  feudal  system,  viz., 
that  all  heritable  property  is  derived  ultimately  from  the  Sovereign  as 
in  the  eye  of  the  law  the  original  owner,  and  as  still  superior  para- 
mount. Lands  are  held,  therefore,  either  immediately  of  the  Sove- 
reign, or  of  the  Crown  vassals  as  subject  superiors,  or  of  subordinate 
superiors,  to  whom  these  vassals  or  other  vassals  in  a  lower  degree 
have  granted  subaltern  rights.  The  characteristic  and  inherent  con- 
dition of  a  feu  is  that  there  must  be  a  superior  and  a  vassal.  But, 
the  feu  being  in  its  primary  nature  a  heneficium^  %,e.^  a  voluntary 
grant  in  consideration  of  services  to  be  rendered,  it  implied  a  ddectus 
personcB  to  the  superior,  so  that  the  vassal,  as  fixed  by  the  terms  of 
the  grant,  should  not  be  changed  without  his  consent.  That  consent 
could  be  given  effectually  only  in  the  presence  of  the  pares  curios. 
There,  accordingly,  the  act  of  transmission  was  performed ;  and  it  TiuiraMiesioir 
might  be  effected  in  two  ways,  either  by  the  vassal  resigning  the  feu 
into  the  hands  of  the  superior,  to  remain  with  him,  if  that  was  the 
design  of  the  parties,  or,  if  the  purpose  was  to  substitute  another 
vassal  in  room  of  the  resigner,  then  the  surrender  was  in  order  to  a 
re-issue  of  the  grant  in  favour  of  the  party  on  whose  behalf  it  was 
resigned.  In  the  latter  case,  viz.,  of  transmission  to  a  stranger,  the 
superior  received  the  resignation,  and  again  granted  the  feu  to  the 
disponee,  admitting  him,  in  the  earliest  period,  by  his  own  act  in 
presence  of  the  pares  curice,  and  in  later  times,  and  after  written 
titles  were  introduced,  by  issuing  a  charter  and  warrant,  upon  which 
delivery  of  sasine  perfected  the  new  vassal's  right.  In  these  cases, 
the  transmission  is  by  resignation.  But  the  vassal  and  purchaser  Tbaksmission 
might  deal  with  each  other  in  the  first  instance,  the  one  granting,  and 
the  other  acquiring,  an  inchoate  right  subject  to  the  after  approval 
of  the  superior.  Here  the  formality  of  resignation  was  not  necessary. 
The  superior  ratified  the  transaction,  accepted  of  the  new  vassal  in 
presence  of  his  court,  and  afterwards  issued  his  charter  of  confirma- 


BT  BE8IGNA- 
TION. 


BT  CONFIBMA- 
TIOK. 
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Part  IIL  tion,  which  rendered  the  disponee's  right  valid  from  the  beginning. 
Chapter  m.  This  is  transmission  hj  confirmation.  In  these  instances  there  was 
no  subinfeudation.  The  transfer  was  made  to  the  new  vassal,  not  to 
hold  of  the  granter,  which  would  have  been  a  subfeu,  but  to  hold  of 
the  grantor's  superior,  by  substituting  the  grantee  in  the  vassal's 
place.  These  transmissions,  therefore,  being  capable  of  completion 
only  by  the  interposition  of  the  superior,  were  necessarily  dependent 
on  his  will,  until  Conveyancers  contrived  to  evade,  or  the  law  took 
Transmmsiok  away,  the  privilege  of  refusal.  This  subjection  to  the  pleasure  of  the 
BY  BUBiNFEu-  gupcrior  WHS  necessarily  a  great  hindrance  to  sales,  and  at  an  early 
period,  therefore,  much  of  the  transference  of  lands  was  accomplished 
by  the  creation  of  subordinate  feua  The  parties  did  not  ask  for  the 
superior's  approval,  but  the  vassal  granted  a  charter,  by  which  the 
grantee  should  hold  of  the  granter.  This  was  not  regarded  as  an 
alienation,  and,  although  subject  to  disadvantages,  and  liable  to  abuses 
before  the  establishment  of  the  registers,  the  granting  of  subfeus  has, 
as  far  back  as  our  records  extend,  been  in  a  greater  or  less  degree  an 
eflfectual  mode  of  transferring  property  in  land,  by  divesting  the 
granter  to  such  an  extent  as  to  give  the  sub-vassal  a  real  right  of  pro- 
perty without  the  necessity  of  the  superior's  sanction.  We  shall  find 
in  the  sequel,  that  each  of  these  modes  of  transmission,  viz.,  the  one 
with  a  holding  of  the  granter 's  superior,  and  the  other  with  a  holding 
of  the  granter  himself,  has  its  own  peculiar  advantages  ;  and  the  great 
triumph  of  modem  Conveyancing  has  been  the  combination  of  both 
methods  in  the  same  transaction  and  deed,  the  writ  of  transmission 
now  in  use  conferring  on  the  disponee  the  power  of  at  once  divesting 
the  granter  of  the  dominium  utile  by  an  immediate  holding  of  him, 
and  the  power  also,  when  he  chooses,  of  converting  that  subordinate 
tenure  into  a  holding  of  the  superior  by  substituting  himself  in  the 
grantor's  place. 

In  these  simple  propositions  is  contained  the  germ  of  the  principles 
and  forms,  by  which  the  transmission  of  heritable  rights  is  regulated. 
But  they  are  to  be  regarded  merely  as  a  brief  enunciation  of  the  heads 
of  the  chapter  of  Conveyancing  upon  which  we  are  now  entering — as 
the  first  streaks  of  rising  light  upon  the  summits  of  the  region  which 
we  are  about  to  survey. 

The  transmission  of  lands  is  voluntary — by  the  deed  of  the  granter 
— or  it  is,  in  Mr.  Erskine's  phrase,  necessary — that  is,  judicial,  by  the 
act  of  the  law  giving  to  the  decree  of  a  Judge  the  same  effect  as  if  it 
were  a  conveyance  by  the  party.  There  is  another  transmission  by 
the  force  of  the  law,  viz.,  from  the  dead  to  the  living  ;  but  this  will 
form  the  subject  of  a  future  part  of  the  course.  At  present  we  are 
to  speak  of  transmission  inter  vivos. 
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Past  III. 

I.  Voluntary  Transmission  inter  vivos,  Chaptm  iil 

The  form  of  conveyance  which  is  most  characteristic  of  the  genuine 
principles  of  the  feudal  system  is  that  which  produces  its  effect  by 
resignation  alone.  Lands  may  be  effectually  transferred  by  a  procu- 
ratory  of  resignation — i,  e.y  an  authority  granted  by  the  vassal  to  a 
commissioner  or  mandatory  to  resign  the  feu  into  the  superior's  hands, 
either  that  the  vassal's  estate  may  be  absorbed  in  the  dominium  di- 
rectum, if  the  superior  be  the  purchaser,  or,  if  the  sale  is  to  a  stranger, 
then  that  new  infeftment  may  be  authorized  to  the  grantee,  who  is 
called  the  resignatary.  This  is  an  effectual  mode  of  conveyance,  and 
the  procuratory  of  resignation  may  be  used  for  these  purposes  in  a 
separate  form,  or  it  may  be  embodied,  as  it  generally  is,  in  the  deed 
which  is  appropriated  by  practice  to  the  transmission  of  heritable 
righta  That  deed  is  the  Disposition.  The  assignation  is  the  appro- 
priate form  for  transmitting  moveable  rights  ;  but  it  is  also  used  in 
combination  with  the  disposition  in  the  transference  of  such  heritable 
rights  as  have  not  been  made  real  by  infeftment,  but  stand  upon  a 
personal  title.  Mr.  Ross  notices  three  acts  or  stages  in  the  process  of 
transmission,  viz.,  1.  The  resolution  to  dispone — i.  e.,  when  the  owner 
has  made  up  his  mind,  but  as  the  resolution  remains  with  himself, 
by  itself  it  can  produce  no  effect  2.  The  obligation  to  dispone.  This 
is  implied  in  the  missive  of  sale,  and  may  form  a  ground  for  compel- 
ling the  owner  to  convey,  but  it  does  not  of  itself  transmit.  And,  3. 
Consent  de  prcesenti,  that  the  property  do  become  the  disponee's. 
This  is  the  act  of  alienation,  and  forms  the  substance  of  the  disposi- 
tion, which  contains  the  operative  words  of  transmission,  along  with 
the  granter's  warrant  for  the  completion  of  the  grantee's  right  by  de- 
livery of  possession  either  immediately,  or  through  the  medium  of 
the  superior.  The  person  who  conveys  is  called  the  disponer,  or  the 
disponee's  author.  He  who  acquires  is  called  the  disponee,  and,  in 
contradistinction  to  one  who  acquires  by  inheritance,  the  disponee  is 
termed  a  singular  successor,  because,  while  an  heir  in  heritage  incurs 
a  universal  representation,  or  liability  for  his  ancestor's  debts,  he  who 
takes  by  a  disposition  in  his  favour  is  liable  only  to  the  extent  of  the 
single  subject  which  he  receives. 

It  may  be  convenient  to  point  out  here  the  distinction  between  Disposition 
conveyances  in  which  the  disponee  is  to  hold  of  the  superior,  and  those 
intended  to  create  a  holding  immediately  of  the  grantor.  A  disposi- 
tion intended  to  make  the  disponee  hold  of  the  disponer's  superior  is 
called  a  disposition  a  me,  because  the  lands  are  to  be  holden,  not  of 
me,  but  a  me  de  superiore  meo,  i.  e.,  from  or  away  from  me  of  my 
superior.  The  preposition  a  here  is  disjunctive.  It  stands  beside 
the  person  whose  connexion  with  the  feu  is  to  cease.     De,  on  the 
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Past  III.     other  hand,  fixes  the  feudal  relation.     It  is  the  word  which  links  the 
Chapter  III.  vassal  to  his  superior.     A  disposition  de  ine,  accordingly,  is  a  convey- 
DisposmoN      aiice  of  lands  to  be  held  by  the  disponee  immediately  of  the  disponer 

as  his  superior. 

A  right  to  lands  with  a  holding  a  me^  is  called  a  public  right,  be- 
cause originally  completed  by  the  superior  s  public  reception  of  the 
new  vassal  in  presence  of  the  pares  curice,  A  holding  de  me,  on  the 
contrary,  is  called  a  private  right,  because,  Mr.  Erskine  says,  it  was 
customary  to  grant  such  rights  secretly,  and  before  the  institution  of 
the  registers  there  were  no  means  of  discovering  them.  But  the  term 
private  right  may  also  with  probability  be  ascribed  to  the  same  origin 
as  public  right,  inasmuch  as  the  vassal  in  the  private  right  did  not 
require  the  overlord's  confirmation,  and  was  not,  therefore,  received 
in  his  court.  Base  or  private  rights  are  also  familiarly  termed  sub- 
altern, because  placing  the  holders  of  them  in  a  rank  farther  removed 
from  the  lord  paramount  than  the  granter  is.  These  distinctions 
embody  also  an  element  drawn  from  the  early  difference  of  status  in 
the  different  orders  of  vassals.  Those  who  held  immediately  of  the 
Crown,  and  were  said  to  hold  in  capite,  were  noblemen,  and  their 
rights  as  well  as  those  of  their  immediate  vassals  were  reckoned  noble 
and  public,  while  all  of  lower  degree  were  regarded  as  ignoble,  base, 
and  private.  The  distinction  between  a  me  holdings  or  public  rights, 
on  the  one  hand,  and  private  rights  held  de  me,  on  the  other,  pos- 
sesses, as  wo  will  soon  discover,  a  significance  the  most  vital  in  deter- 
mining the  import  and  effect  of  the  rights  of  property  constituted  by 
them. 


Transmmsioh        We  are  now  then  to  examine  the  different  modes  by  which  the  feu, 
Zr-      having  been  constituted  by  charter  and  sasine.  can  be  transferred  b; 

the  vassal  to  another  person ;  and,  agreeably  to  the  plan  of  taking 
first  the  methods  most  consonant  to  the  genius  of  the  feudal  polity, 
we  commence  with  transmission  by  resignation. 

This  form  of  transferring  land  is  of  high  antiquity.  The  recogni- 
tion of  the  feudal  chief  as  the  source  and  guardian  of  the  vassal's 
estate  was  an  act  naturally  accordant  to  the  feudal  relation,  and  it 
could  not  be  performed  upon  any  occasion  more  appropriately  than 
when  the  vassal,  having  sold  his  feu,  restored  it  into  the  hands  by 
which  it  had  been  bestowed,  in  order  that  it  might  be  conferred  by 
the  same  power  upon  the  new  vassal,  and  carry  with  it  the  same 
assurance  of  protection.  The  transference  of  lands  by  resignation  is 
made  by  a  symbolical,  and  not  a  real  delivery,  and  never  required, 
therefore,  to  be  made  upon  the  ground  of  the  lands,  but  could  be 
executed  anywhere.  The  use  of  the  symbol  flowed  from  the  doctrine 
so  deeply  settled  in  the  Roman  jurisprudence,  as  well  as  the  feudal, 
that  property  could  be  effectually  transmitted  and  acquired  only  by 
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tradition.  The  proper  symbol  of  resignation  has  always  been  the  ^^^  ^^^• 
festuca  or  fastis,  the  baton,  in  room  of  which  immemorial  usage  has  Chaftbb  III. 
adopted  a  pen.  If  the  purpose  of  the  act  was  to  re-convey  the 
dominium  utile  to  the  superior,  he  received  the  symbol  and  retained 
it ;  when  the  intention  was  to  transfer  the  property  to  a  stranger, 
the  superior,  after  receiving  the  symbol,  delivered  it  to  the  pur- 
chaser, which  was  to  him  the  earnest  of  a  charter  and  warrant  of 
infeftment,  to  be  afterwards  granted  in  his  favour.  The  effect  of 
resignation  in  relation  to  the  right  of  the  resigner  was  called  dis- 
sasine,  which  gives  a  correct  view  of  the  effect  of  the  act  after  the 
new  vassal  is  invested,  upon  which,  and  not  sooner,  the  resigner's 
title  is  extinguished.  Resignations  are  treated  of  by  Sir  Thomas 
Craig  in  his  last  book,  which  contains  the  doctrines  relating  to  the 
loss  of  the  feu ;  and  in  this  he  is  partly  followed  by  others  who 
handle  resignation  for  the  superior's  benefit  as  the  conclusion  of  the 
subject,  being  the  extinction  of  the  feu.  This  is,  no  doubt,  in  con- 
sistency with  principle.  But,  in  every  practical  sense,  resignation  is 
a  mode,  and  the  strictly  feudal  mode,  of  conveyance,  and  it  will  tend 
very  much  to  perspicuity  to  begin  with  it ;  and,  in  the  first  place,  we 
shall  consider  the  conveyance  of  the  feu  to  the  superior,  which  is 
effected  by  resignation  ad  remanentiam. 

This  takes  place  when  the  superior  has  made  a  re-purchase  of  the  Porpom  of 
feu,  or  is  to  be  re-invested  in  it  from  any  other  cause.  Here  we  must  ^^^"JSam. 
keep  in  view  the  position  of  the  parties.  We  are  to  remember,  that 
the  grant  of  the  feu  did  not  extinguish  the  superior's  infeftment. 
That,  on  the  contrary,  remains  an  effectual  title  to  the  lands  subject 
to  the  vassal's  right  to  the  dominium  utile.  Tlie  object,  therefore,  is 
to  convey  the  dominium  utile  to  the  superior,  so  that  that  estate 
which  is  called  the  property  may  be  reunited,  or,  as  it  is  termed, 
consolidated  with  the  superiority,  to  the  end  that  the  superior  may 
again  possess  the  whole  as  one  estate  in  the  same  way  as  he  did 
before  granting  the  feu.  The  nature  of  this  transmission  is  well 
illustrated  by  the  name  given  to  it  in  England,  viz.,  surrender,  from 
sursum  reddo,  I  restore  upwards  to  my  feudal  lord  the  estate  which 
he  conferred.  Although  by  the  feudal  principles  a  vassal  could  not 
alienate  without  consent  of  his  superior,  that  did  not  prevent  his 
returning  the  feu  to  him  ;  and  this  he  could  do  even  without  the 
superior's  consent,  it  being  with  certain  exceptions  a  privilege  of  the 
vassal  to  refute,  i,e.,  to  surrender,  the  feu  invito  superiore.  But  with  Supra^  p.  673. 
us,  as  we  have  already  seen,  the  feu  charter  being  of  the  nature  of  a 
contract,  the  vassal  cannot  refute  without  the  superior's  consent. 

Sir  Thomas  Craig  has  described  circumstantially  the  form  of  resig- 
tion  in  favour  of  the  superior,  which  is  called  resignation  ad  remunen- 
tiam,  because  made  in  order  that  the  dominium  utile  may  perma- 
nently remain  with  the  superior ;  and  we  shall  quote  it  as  embodying 
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PiBT  III.     the  essence  of  tliis  mode  of  conveyance : — "  The  vassal  himself,  or  his 

Chapter  III.   "  lawful  procurator  specially  authorized  for  the  purpose,  ought  to 

LibAii.die^.i."  ^VV^^^  before  the  superior,  and  reverently,  as  becomes  a  vassal, 

"  with  all  humility,  in  presence  of  a  notary  and  witnesses,  to  utter 
"  these  words : — *  My  Lord  Superior  of  this  feu,  this  my  feu  I  resign 
"  '  in  your  hands,  and  simply  renounce,  that  it  may  remain  with  you 
"  *  and  your  heirs  for  ever,  and  be  consolidated  with  the  superiority 
"  *  or  dominium  directum  ;'  and  the  rod  or  wand  which  he  shall  have 
"  in  his  hand  he  shall  deliver  to  the  superior,  and  the  superior  shall 
"  thereupon  demand  an  instrument  from  the  notary,  and  beg  the 
"  witnesses  to  remember  the  transaction.''  These,  Craig  says,  were 
the  extrinsic  solemnities,  essential  in  law,  and  not  to  be  presumed 
without  proof,  viz.,  that  the  vassal  was  present  by  himself  or  a  pro- 
curator, and  that  the  superior  received  the  delivery,  and,  in  token  of 
his  acceptance,  demanded  an  instrument  of  the  notary,  and  gave  him 
money  on  the  spot  for  the  instrument  The  essentials  of  the  transac- 
tion remain  the  same,  as  we  shall  find  on  examining  the  forms  of  the 
conveyance  used  for  this  purpose.     It  is  the 

Disposition  by  the  vassal  to  his  svperior. — It  consists  of  the  follow- 
ing clauses : — 

1.  The  narrative,  containing  the  grantor's  name,  the  consideration, 
and  discharge,  where  the  consideration  is  a  price. 
2.  DisposiTivB      2.  The  dispositive  clause,  which  contains  the  operative  words  of 
^^^^^^  transmission,  "  sell,  alienate,  and  dispone,"  and  also,  like  the  charter, 

the  habendum  or  destination,  and  the  description  of  the  subject.  It 
is  always  the  purchaser's  privilege  to  dictate  the  destination  in  a 
conveyance,  and  this  point  requires  particular  attention  here.  The 
object  being  to  consolidate  the  two  feudal  estates  into  one,  it  is  neces- 
sary that  the  destination  of  the  property  in  favour  of  the  superior 
must  be  to  the  same  heirs  to  whom  the  superiority  stands  destined. 
Destination  Otherwise  the  amalgamation  cannot  be  perfect.  The  rule,  therefore, 
ouoHT  TO  BE     jg  ^q  insort  licrc  the  same  destination  as  in  the  titles  of  the  supe- 

BAVE  AS  IN 

THE  TITLE  OP     riorfty,  in  order  that  the  dominium  utile  may  be  consistently  absorbed 
flopERioRiTY.     in  ii^Q  higher  right.     When  the  series  of  heirs  is  different,  the  pro- 
perty will  not  necessarily  be  regulated  by  the  destination  of  the 
F.  C.  superiority.     In  Oalbraith  v.  Oraham,  14th  January  1814,  the  supe- 

riority of  certain  lands  being  entailed,  the  heir  in  possession  acquired 
the  property  of  the  same  lands  by  a  disposition  in  favour  of  himself 
and  (not  the  heirs  of  entail,  but)  his  own  heirs  and  assignees  whatso- 
ever. Resignation  ad  remanentiam  having  been  made,  it  was  con- 
tended that  the  dominium  utile  had  been  brought  under  the  fetters 
of  the  entail,  but  the  Court  held  that  it  remained  a  fee-simple  estate, 
subject  to  the  disposal  of  the  acquirer  and  his  heirs.  A  different 
rule  obtains  when  the  dominium  utile  has  been  originally  entailed, 
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and  disponed  under  powers  of  impignoration  contained  in  the  entail     Part  III. 

So,  where  a  wadset  had  been  granted  bj  virtue  of  such  powers,  and  chapte*  lIL 

afterwards  redeemed,  although  (according  to  Stair,  differing  from 

Erskine,)  resignation  ad  remanentiam  is  necessary  to  reunite  the 

lands  given  in  wadset,  no  separate  right  remains  after  that  act,  but 

the  lands  are  again  brought  under  the  entail ;  Duke  of  Roxburgh  v.  l  Wil.&8h. 

Wauchope,  13th  June  1822.     The  words  of  style  appended  to  the^^^'^^' 

dispositive  clause,  "  together  with  cM  right"  &c.,  will  be  explained 

when  we  examine  the  disposition  with  double  holding,  which  is  the 

most  frequent  in  practica 

3.  In  accordance  with  the  Lands  Transference  Act,  we  next  insert  3-  '^•^  ^^ 
the  term  of  entry. 

4.  The  next  clause  is  the  Qucequidem,  deriving  its  name  from  the  4.  QwBqwdem 
first  word  in  the  Latin  form.     Its  office  in  general  is  to  deduce  the 

title  of  the  lands,  so  as  to  connect  the  right  of  the  grantor  with  the 
vassal  to  whom  the  superior  granted  the  feu : — "  Which  lands  are 
"  holden  by  me  of  the  said  B.  as  my  immediate  lawful  superior  of  the 
"  same  in  feu  farm"  &c.  In  this  instance  an  articulate  destination 
of  the  title  is  not  requisite,  but  the  terms  used  shew  the  feudal  rela- 
tion between  the  parties,  and  thus  point  out  the  peculiar  character  of 
the  conveyance  required. 

5.  Obligation  to  resign, — This  is  introduced  with  a  statement  of  the  5.  Oblioitiok 
purpose  of  the  resignation,  viz. : — "  To  the  effect  that  my  right  of  pro-  ^  ^^^^^' 

"  perty  of  the  said  lands  may  be  consolidated  with  the  said  B/s  right 
"  of  superiority,  I  bind  and  oblige  me,  my  heirs  and  successors,  to 
"  maJce  du^  and  lawful  resignation  of  the  same  in  Hie  hands  of  the  said 
"  B,  as  my  immediate  lawful  superior  thereof  ad  perpetuam  remanen- 
"  TiAM.''  These  words  explain  themselves,  and  they  are  immediately 
followed  by 

6.  The  Procuratory  of  Resignation, — This  is  a  mandate  to  procura-  6.  Procura- 
tors  (whose  names  are  left  blank)  to  appear  before  the  superior  or  his  ^TioNr  *^*^ 
commissioner,  "  and  there,  with  all  due  reverence  and  humility,  purely 

"  and  simply  by  staff  and  baton,  as  use  is,  to  resign  and  surrender,  as 
"  I  do  hereby  resign  and  surrender,  simpliciter  upgive,  overgive,  and 
"  deliver  the  lands^  <kc,,  in  the  hands  of  the  said  B,  or  of  his  com- 
"  missioner  in  his  name,  as  in  his  own  hands  and  for  his  behoof,  ad 
"  perpetuam  REMANENTIAM,  to  the  effect  that  the  right  of  property, 
"  which  stood  in  my  person,  may  be  established  and  consolidated  in 
"  the  person  of  the  said  B.  with  his  right  of  superiority  of  the  same, 
"  and  remain  inseparable  therefrom  in  all  time  coming." 

We  have  cited  the  words  of  the  Style  hitherto  in  use,  because  they  New  form  of 
express  the  nature  and  effect  of  the  resignation  authorized.     But  the 
short  form  in  schedule  A,  appended  to  the  Lands  Transference  Act, 
may  be  used,  being  declared  by  the  third  section  to  be  equivalent  to 
a  procuratory  of  resignation  ad  remanentiam  in  the  case  of  convey- 
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ance  by  a  vassal  to  his  superior.  There  is  this  awkwardness,  that  the 
words  of  the  schedule  are : — "  I  resign  the  said  lands  and  others  for 
"  new  infeftment"  But  resignation  ad  remanentiam  is  not  "  for  new 
"  infeftment,"  and  under  the  power  of  adaptation  given  by  the  first 
clause  it  may  be  proper  to  omit  these  words  in  this  case. 

By  the  old  style,  resignation  was  authorized  to  the  superior  or  his 
commissioner ;  and,  in  order  to  receive  such  resignations,  a  special 
commission  was  required.  But  that  is  rendered  unnecessary,  where 
the  superior  has  an  agent,  by  the  eighth  section  of  the  Infeftment 
Act,  which  allows  resignations  ad  remanentiam  to  be  accepted  by  the 
superior's  known  agent  for  the  time. 

The  remaining  clauses  of  this  deed  may  all  be  in  the  new  form. 
They  are — 

7.  Assignation  and  delivery  of  writs. 

8.  Assignation  of  rents. 

9.  Relief  of  public  burdens,  prior  to  the  entry.  Here  it  is,  of  course, 
unnecessary  to  give  relief  of  feu-duties  and  casualties  (as  in  the  new 
style,)  the  disponee  being  himself  the  creditor  in  these. 

10.  Clause  of  warrandice. 

11.  Clause  of  registration. 

There  is,  of  course,  no  precept  of  sasine,  for  the  purpose  is  not  to 
grant  an  infeftment,  but  to  relinquish  one. 
The  deed  is  completed  by 

12.  A  testing  clause  in  ordinary  form. 


Ceremokt  of 
resignation. 


Acceptance 
bt  superior 
of  resignation 
essential. 


When  this  deed  is  delivered,  it  is  for  the  superior  to  complete  his 
title  under  it  by  executing  the  procuratory,  and  expeding  an  instru- 
ment The  act  of  resignation  consists  in  the  appearance  of  a  procu- 
rator for  the  grantor,  in  presence  of  the  superior,  or  of  a  commissioner 
holding  his  special  authority  to  receive  resignations,  or  of  his  known 
agent,  and  there,  before  a  notary  and  two  witnesses,  resigning  the 
lands  by  the  symbolical  delivery  of  staff  and  baton  (for  which,  by 
universal  practice,  a  pen  is  used)  to  the  superior,  or  the  person  so 
acting  for  him.  The  use  of  any  formula  of  words  in  resignations  has 
fallen  into  disusa  The  superior,  or  the  person  receiving  resignation 
on  his  behalf,  thereupon  takes  instruments  in  the  notary's  hands. 
With  regard  to  this  ceremony,  and  the  instrument  which  follows,  it  is 
necessary  to  keep  in  view,  that  they  import  a  transaction  of  great 
importance,  viz.,  a  completed  transference  of  the  feu  from  the  vassal 
to  the  superior,  by  which,  as  the  vassal  is  divested  of  the  property, 
his  liability  for  the  duties  and  casualties  is  terminated.  It  is, 
therefore,  important  to  the  vassal  that  there  should  be  no  doubt  as  to 
the  validity  of  the  superior's  acceptance  of  the  resignation,  for  it  is 
upon  that  acceptance  that  the  transference  depends,  this  being  in 
truth  a  refutation  of  the  feu,  which  the  superior  is  not  bound  to  receive 
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against  his  wilL    The  instrument  accordingly  bears,  that,  upon  the     Part  hi. 
resignation  by  delivery  of  staff  and  baton,  the  superior  accepted  of  the  chaptob  llf. 
sama     In  most  cases  the  superior's  consent  will  appear  from  the 
nature  or  terms  of  the  transaction,  but  in  circumstances  of  any  dubiety, 
it  is  necessary  that  the  Conveyancer  keep  steadily  in  view  the  feudal 
principles  by  which  the  transaction  will  be  tested. 

A  considerable  laxity  and  variety  of  practice  in  the  symbols  used  Stmbols  in 
in  resignations  had  arisen  at  the  beginning  of  last  century,  which  rmiohatioh. 
gave  occasion  to  the  Act  of  Sederunt,  11th  February  1708.     Some  a.  8.,  iith 
infeftments  of  subjects  in  Edinburgh  having  been  produced,  bearing  ^®^-  ^^^* 
resignation  by  delivery  of  earth  and  stone,  the  Lords  discharged  in 
future  the  use  of  any  other  symbol  than  staff  and  baton,  under  pain 
of  nullity ;  and  this  rule  is  supported  by  subsequent  decisions.     In 
Camegy  v.  Cruickshxink's  CreditorSy   2d  December  1 729,  a  sasine  M.  14,316. 
within  the  burgh  of  Aberdeen  was  found  null  upon  this  Act  of  Sede- 
runt, because  made  with  the  symbols  of  a  penny  money  and  earth  and 
stone,  though  these  symbols  were  in  conformity  with  the  old  custom 
in  that  town ;  and,  in  Earl  of  Aberdeen  v.  Duncan,  26th  June  1742,  M.  14,316. 
the  rule  was  again  enforced,  although  it  appeared  that,  out  of  3S9 
resignations  in  Aberdeen  made  after  the  Act  of  Sederunt,  all  but  six- 
teen had  been  made  by  a  wrong  symbol     The  rule  is,  therefore,  fixed, 
and  it  applies  to  all  resignations. 

The  resignation  is  attested  by  a  notarial  instrument,  the  terms  of  Ivstbument  of 
which  it  is  unnecessary  to  recite,  for  it  contains  only  a  simple  narra-  *"*'<*»'^''^*o»- 
tive  of  the  ceremony  which  we  have  described.    A  form  is  given  in  the 
Juridical  Styles ;  but  it  is  proper  to  mark  as  to  it,  that  the  instruments  i.  663,  8d  edit. 
must  bo  taken  by  or  on  behalf  of  the  superior  in  whose  favour  the 
resignation  is  made,  and  not  by  the  procurator,  for  he  acts  for  the  dis- 
poner.     This  is  correctly  given  in  the  supplement  to  Spottiswoode,  p.  247. 
The  form  of  instruments  of  resignation  ad  remanentiam  is  retained 
by  §  8  of  the  Infeftment  Act,  8  &  9  Vict.  cap.  35,  excepting  that  the 
notary^s  long  docquet  is  dispensed  with.     He  will,  of  course,  attest 
every  page  with  his  subscription,  prefixing  his  motto  upon  the  last 
page.     The  Act  1681,  cap.  5,  expressly  requires  subscribing  witnesses 
to  this  instrument ;   and,  as  they  are  still  witnesses  here  to  the 
facts  attested,  they  should  subscribe  every  page.     This  instrument,  Nor  chal- 
like  the  sasine,  is  protected  from  challenge  on  the  ground  of  era-  ^»»o*^b"  ^^ 
suresy  not  fraudulent,  by  the  Act  6  &  7  Will.  IV.  cap.  33.     A  part  erabubb. 
in  which  accuracy  is  indispensable  is  the  reference  to  and  descrip- 
tion of  the  disposition  or  other  deed  containing  tho  procuratory, 
which  is  the  warrant.     In  McMillan  v.  Campbell^  4th  March  1831,  9S.  661. 
Lord  MoNOBBiFF  held  an  error  in  reciting  the  date  of  the  procuratory 
(25th  instead  of  24th  March)  to  be  fatal.     The  case  was  affirmed  in 
the  House  of  Lords,  but  without  notice  of  this  point  BKsioirATioy 
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Part  III.  of  the  vassal  himself,  without  any  procuratory  or  other  warrant  pro- 
Chaptcr  III.  ceding.  But  in  this  case  the  resigner  must,  in  conformity  with  1565, 
cap.  38,  and  1563,  cap.  81,  subscribe  the  instrument  himself  as  weU 
as  the  notary.  Stair  holds,  that,  where  there  is  a  preceding  obliga- 
tion to  resign,  the  vassal's  subscription  is  unnecessary ;  but  Mr.  Ross 
properly  recommends,  that  the  resigner  should  subscribe  wherever 
there  is  not  a  procuratory. 

Resignations  propriia  manibua  are  not  protected  from  vitiation  by 
erasure. 

The  instrument  of  resignation  ad  remanentiam  was  not  required  to 
be  recorded  by  1617,  cap.  16,  which  does  not  refer  to  resignations,  and 
it  was,  therefore,  left  in  the  vassal's  power  to  contract  with  a  third 
party  after  granting  the  procuratory.  This  was  remedied  by  1669, 
cap.  3,  which  requires  instruments  of  resignation  ad  remanentiam  to 
be  recorded  within  sixty  days  after  their  date,  in  the  same  way  as 
sasines,  under  the  pain  of  nullity.  This  Act  is  still  in  force,  and  as 
the  Infeftment  Act  contains  no  new  regulation  for  the  registration  of 
instruments  of  resignation,  (as  it  does  for  the  registration  of  sasines,) 
the  instrument  will  be  null  if  not  registered  within  sixty  days  of  its 

Effect  of  the  date.     The  instrument  duly  recorded  has  the  effect  totally  to  divest 

the  vassal,  by  extinguishing  the  subaltern  right,  and  reviving  the 
plenum  domimuni  in  the  person  of  the  superior.  Of  its  complete 
efficacy  in  producing  this  result  there  is  a  remarkable  example  in 
Walker's  Representatives  v.  Governors  of  Heriofs  Hospital^  28th  June 
1839.  Here,  a  vassal,  who  had  right  by  his  charter  to  relief  from 
stipend,  resigned  ad  remanentiam  for  the  purpose  of  creating  a  vote 
under  the  old  system  of  electing  members  of  Parliament ;  and,  after 
the  object  was  served,  he  re-acquired  the  feu  by  a  new  title,  in  which, 
however,  the  superior's  obligation  to  relieve  was  not  repeated.  The 
original  title  was  held  to  be  so  completely  extinguished,  that  the 
vassal  could  not  revert  to  it  in  support  of  his  claim,  and  he  was  found 
no  longer  entitled  to  relief  This  case  may  be  compared  with  Magis- 
trates of  Edinburgh  (Governors  of  Trinity  Hospital)  v.  Nisbett's  Trus- 
tees^  18th  June  1851. 

When  a  feu  returns  to  the  superior  by  the  operation  of  the  feudal 
rules,  as  by  non-entry,  it  reverts  as  free  and  unburdened  as  when  he 
granted  it,  not  being  subject  to  securities  or  deeds  granted  by  the 
vassal  to  which  the  superior  has  not  consented.  This  rule  does  not 
extend  to  liferent  escheat,  which  is  not  one  of  the  genuine  feudal 
casualties,  being  the  consequence  of  denunciation  for  an  offence  not 
against  the  superior,  but  against  the  Sovereign.  The  superior,  there- 
fore, takes  the  estate  under  liferent  escheat,  subject  to  every  burden 
and  deed  affecting  it  granted  by  the  vassal  And  the  resignation  ad 
remanentiam  being  consented  to  by  the  superior,  it  implies  a  consent 

Enik.  Inst.  li.    to  all  the  burdens  imposed  by  the  vassal,  and  the  superior  accordingly 

5. 7,  &  ii.  7. 21.  receives  it  subject  to  such  burdens. 
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It  may  be  noticed  here,  that  a  procuratory  of  resignation  ad  remor     Part  ill. 
nentiam  does  not  fall  by  the  death  of  the  grantor  or  grantea    The  chapter  III 
Act  1693,  cap.  35,  continues  in  force  procuratories  of  resignation  and  Procuratort 
precepts  of  sasine,  as  warrants  in  favour  of  the  grantee's  heirs,  assig-  ^'  rrsiona- 

m  1  »  '111  1  'T*  'i*  »  TION  DOES 

nees,  and  successors,  having  right  by  general  service,  disposition  and  not  pall  by 
assignation,  or  adjudication.     But,  in  compliance  with  this  Act,  it  is  ^''-^™- 
requisite  that,  in  instruments  made  after  the  death  of  either  party,   ^^  '^' 
the  title  of  those  in  whose  favour  it  is  made  be  deduced,  (ie.,  the 
steps  of  it  specified,)  under  the  sanction  of  nullity. 

It  only  remains  to  notice  that  resignation  ad  remanentiam  is  the  BEvnirciATioN 
only  form  by  which  after  sasine  a  feu  can  be  re-absorbed  in  the  supe-  '^''^u'"^"'" 

,*',•',,,  *^        TO  RE- ABSORB 

rior's  title.     Renunciation  will  not  suffice  for  that  purpose,  because  it  property  into 
is  personal  merely,  and  has  no  operation  in  the  transmission  of  real  ^'^^'^°*'^- 
rights  perfected  by  sasine,  excepting  such  as  are  of  the  nature  merely 
of  burdens  on  the  radical  title  ;  Dumbar  v.  WiUiamsony  23d  Novem-  M.  570. 
ber  1 627. 


We  are  now  to  suppose  that  the  vassal's  estate  is  to  be  transferred, 
not  to  the  superior,  but  to  a  stranger  ;  and,  in  order  to  present  the 
subject  in  a  form  perfectly  clear  and  systematic,  we  shall  take  first, 
and  confine  ourselves  to,  transmission  by  a  public  holding,  the  object 
being  that  the  disponee  shall  hold,  not  under  the  vassal,  but  of  the 
vassal's  superior.  This,  as  we  have  seen,  may  be  effected  either  by 
resignation  or  by  confirmation.  But,  in  either  case,  the  completion 
of  the  title  can  only  proceed  upon  the  warrant  of  the  vassal,  which 
is  contained  in  a  disposition  by  him.    We  are  now  then  to  consider 

The  Disposition  with  holding  a  me. — This  is  not  the  most  common 
form  of  the  disposition,  which,  as  we  have  stated  before,  combines  war- 
rants for  both  public  and  private  holdings.  But  it  is  a  form  still  met 
with  not  unfrequentlyin  practice,  in  cases,  for  instance,  where  subinfeu- 
dation is  very  stringently  prohibited.  The  a  me  holding  alone  is  neces- 
sarily used  also  in  conveyances  of  the  superiority,  because  the  superior 
cannot  grant  a  de  me  tenure,  since  that  would  interject  another  superior 
between  himself  and  the  vassal.  The  disposition  of  superiority  will 
demand  a  separate  consideration  on  account  of  its  peculiarity  in  other 
respects.  At  present,  therefore,  we  are  to  consider  the  disposition 
by  a  vassal  of  his  feu  to  a  stranger,  to  be  held  by  the  disponee  of  the 
superior  only.  And  here  it  may  be  mentioned,  that  we  will  reserve 
many  observations  upon  the  disposition  and  its  clauses,  until  we 
come  to  treat  of  the  form  of  it  containing  double  manners  of  holding, 
which  is  the  most  frequent  mode  of  transmission.  At  present,  ac- 
cordingly, our  observations  are  confined,  as  regards  the  disposition,  to 
its  form  in  this  particular  use  of  it. 

There  is  no  example  given  in  the  Juridical  Styles  of  this  form  of 
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Fart  III.     the  disposition  ;  but  its  clauses  are  the  same  as  those  of  the  disposi- 
Chapter  111.  ^^^^  ^^  ^^®  simplest  form,  with  the  exception  of  the  obligation  to  infeft 

We  have 
1  The  nabba-      1.  The  introductory  clause,  containing  the  names  of  the  disponer 
"^^  and  disponee,  and  the  consideration,  and,  if  that  is  a  price,  the  dis- 

charge of  it. 
2.  The  dispo-       2.  The  dispositive  clause,  containing  the  operative  words,  the  haben- 
MTivB.  ^^^  ^j.  destination,  and  the  description  of  .the  lands  ;  and  now  the 

term  of  entry  is  subjoined  to  this  clause. 
8.  Oblioatiov       3.  The  obligation  to  infeft. — In  the  disposition  this  clause  comes  in 
ToiNPSFTa  me.  place  of  the  tenendas  of  the  charter.     There  the  lands  are  appointed 

to  be  holden  of  the  grantcr.  But  that  is  not  the  intention  in  the  a 
me  disposition,  which  is  to  give  a  holding  not  of  the  granter,  but  of 
the  superior.  The  clause,  therefore,  according  to  the  previous  forms, 
is  to  this  effect : — "  In  which  lands  and  others  I  bind  and  oblige  my- 
"  self  to  infeft  and  seise  the  said  B,  and  his  foresaids  upon  their  own 
"  charges  and  expenses  :  To  be  holden  from  me  and  my  foresaids,  of 
"  and  under  our  immediate  lawful  superiors  of  the  same,  in  the  same 
manner,  and  as  freely  in  all  respects,  as  I,  my  predecessors^  and 
authors,  held,  hold,  or  might  have  holden  the  same,  and  that  either 
"  by  resignation,  or  confirmation,  or  both,  tli£  one  unthout  prejudice  of 
**  the  other/'  This  is  the  clause  which  determines  the  feudal  character 
of  this  deed,  as  designed  to  authorize  a  public  holding  only  a  me  de 
superiore  meo.  By  the  schedule  to  the  Lands  Transference  Act  the 
clause  may  be  simply  : — "/  oblige  myself  to  infeft  the  said"  (disponee) 
"  and  his  foresaids  to  be  holden  a  me  ;"  and  these  words  are  declared 
by  the  second  section  to  imply  an  obligation  in  terms  of  the  full 
clause  previously  used,  and  of  which  we  have  quoted  the  words. 
4.  Procura-  4.  The  Procuratory  of  Resignation. — In  the  resignation  ad  rema^ 
TORT  OP  REsio-  j^Q>fiiicL^  yfQ  havo  sccu,  that  the  procurator  is  authorized  to  resign  into 

the  hands  of  the  superior  for  his  own  behoof,  that  the  property  may 
be  consolidated  with,  and  constantly  remain  inseparable  from,  the 
Buperiority.  But  here  the  object  is  different ;  the  lands  resigned  are 
not  to  remain  with  the  superior,  but  to  be  of  new  granted  by  him  to 
the  disponee.  Accordingly,  in  this  case,  the  procuratory,  according 
to  the  previous  form,  constitutes  persons,  not  named,  as  procurators  to 
appear  before  the  disponer's  immediate  lawful  superiors,  or  their  com- 
missioners, and  there  to  resign  and  surrender  the  lands  in  the  hands 
of  the  superiors,  not  for  themselves,  but  in  favour  and  for  new  infeft- 
ment  to  be  granted  to  the  disponee,  and  his  heirs  and  assignees  ;  and 
the  procurators  are  authorized  to  take  instruments.  Enough  has 
already  been  said  to  shew  the  main  import  and  design  of  this  clause. 
We  shall  have  occasion  to  examine  minutely  the  effect  of  the  sur- 
render which  it  authorizes,  when  treating  of  the  charter  of  resignation. 
The  omission  of  the  important  words,  ^'for  new  infeftment,''  was  held 
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not  to  be  fatal  to  a  transmission  dependent  mainly  on  this  clause,  it     Pa«»  m. 
being  the  case  of  a  bond  of  entail,  in  which  the  conveyance  was  made  chameb  in. 
by  procuratory  of  resignation,  the  remainder  of  the  deed  being  suffi- 
cient ;   Munro  v.  MunrOy  15th  February  1826,  affirmed  25th  July 
1828.    The  resignation  not  being  ad  remanentiam,  the  superior  was  4  S.467;3  Wa. 
bound  to  return  the  lands  to  the  party  and  his  heirs.  ^  S^-  -^PP-  ^^ 

The  remaining  clauses,  in  the  order  of  the  schedule  to  the  Lands 
Transference  Act,  are  as  follows,  viz. : — 

5.  The  assignation  and  delivery  of  writs. 

6.  The  assignation  of  rents. 

7.  The  clause  of  relief  of  feu-duties  and  burdens. 

8.  The  clause  of  warrandice. 
3.  The  registration  clause. 

10.  The  precept  of  sasine. 

11.  The  testing-clause. 

Such  of  these  clauses  as  have  not  already  engaged  our  attention 
will  be  examined  when  we  have  in  hand  the  disposition  with  double 
manner  of  holding. 

As  the  obligation  by  this  disposition  is  to  infeft  the  disponee  by  a 
holding,  not  of  the  disponer,  but  of  his  superior,  the  seller  cannot  be 
divested,  or  the  title  of  the  acquirer  feudally  completed,  except  by  the 
superior's  act.    This  may  be  obtained  in  two  ways.  Resignation,  and 

CONFIEMATION. 

The  effect  of  resignation  ad  remanentiam,  we  have  seen,  is  to  transfer  Complbtioh  op 
the  dominium  utile  into  the  superior's  hands,  and  leave  it  there  per-  ''"^'  "^  kkmo- 
manently.     That  which  we  have  now  to  consider  differs,  inasmuch  as  rem, 
the  surrender  is  made,  not  to  remain  with  the  superior,  but  in  order 
to  his  issuing  the  grant  anew  to  the  disponee,  if  the  resignation  has 
been  made  for  his  own  behoof,  (as,  when  the  investiture  is  renewed  to  a 
particular  series  of  heirs,)  or  in  favour  of  a  disponee.     It  is,  therefore, 
called,  for  distinction's  sake,  besignation  in  fawrem.     Here,  while 
the  ceremony  was  retained,  the  superior,  after  receiving  the  symbolical 
baton,  delivered  it  either  back  to  the  vassal,  if  the  resignation  was  in 
favour  of  himself,  or  to  the  third  party  in  whose  favour  the  surrender 
was  made  ;  whereupon  the  resignatary  took  instruments  in  the  hands 
of  a  notary  public,  and  a  formal  instrument  w^as  extended.    This  pro- 
ceeding had  no  effect  in  transferring  the  dominium  to  the  superior. 
In  his  hands  it  was,  according  to  Craig,  afideicommissarium/eudum, 
subject  to  the  condition  and  quality  that  he  should  reissue  it   to 
another;  and  it  is  well-established  law,  that  the  feudal  estate  does  not 
pass  into  the  superior  s  person  by  the  act  of  resignation,  but  remains 
vested  in  the  disponer,  until  he  is  divested  by  the  disponee's  sasine.  Instrumknt  op 
Instruments  of  resignation  infavorem  have  not  been  commonly  used  resignation  »» 
for  a  long  penod,  and  they  are  now  abolished  by  the  Infetxment  Act,  xshid. 
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Pabt  III.  8  &  9  Vict.  cap.  35,  §  9,  as  wholly  unnecessary.  It  is  now  settled  by 
ChaptbbIIL  iZewton  v.  Anstruther^  14th  November  1848,  that,  in  titles  expede 
11  D.  37 ;  before  the  Infeftment  Act,  it  was  not  necessary  to  prepare  or  extend 
2  Roes,  L.  C.    instruments  of  resignation  in  favorem — not  even  in  the  case  of  the 

death  of  the  grantor  or  grantee  of  the  procuratory  in  which  the  re- 
signation is  made — although  it  has  sometimes  been  supposed,  that  in 
this  particular  case  the  terms  of  the  Statute  1693,  cap.  35,  rendered 
it  necessary  that  an  instrument  of  resignation  should  be  expede. 
Cbbimoht  of  The  ceremony  is  also  abolished  in  Crown  rights  by  the  seventeenth 
!^^^,!^''!l    section  of  the  Crown  Charters  Act,  10  &  11  Vict.  cap.  51.     In  rights 

ABOUSHKD  IN  ...  ^     f    •  o     ^ 

GBowM  SIGHTS,  hcld  of  subjcct  supenors,  there  is  no  express  abolition  of  the  ceremony, 

but  it  has  been  long  in  non-observance.  Practically,  the  resignation 
is  made,  and  its  purpose  eflTected,  by  applying  to  the  superior  for  a 
charter,  and  obtaining  it    We  shall  now  therefore  consider 

DisTiHcriov  BE-      The  Charter  of  Resignation. — This,  and  the  charter  of  confirmation, 
HiUL  CTARTBB    *^®  callod  chartors  by  progress,  because  used  to  renew  a  right  previously 
AND  onABTEBs  grautod,  lu  contradistinction  to  the  charter  by  which  a  right  is  created, 
BTPBoosEss.     ^^^  which  is,  therefore,  called  the  original  charter.     The  original 
charter,  being  in  its  nature  a  contract,  is  onerous  in  the  highest 
degree.     The  charter  by  progress  is  a  renewal  of  the  grant,  made  at 
the  request  of  the  receiver,  and,  where  errors  occur  in  it,  they  may  be 
corrected  by  reference  to  the  disposition  which  forms  its  warrant.    An 
M.  6984.  erroneous  destination  was  thus  corrected,  in  Drummond  v.  Drum- 

M.  6936.  mondy  27th  February  1761,  adhered  to  and  affirmed  in  Drummond 

V.  Drummond,  I7th  May  1793.  When  we  come  afterwards  to  treat 
generally  of  the  entry  by  the  superior,  we  shall  find,  that  any  pur- 
chaser, holding  a  procuratory  of  resignation  from  the  last  entered 
vassal,  is  entitled  to  compel  the  superior  by  personal  diligence  to 
receive  him  and  grant  new  infeftment.  That  is  done  by  granting  a 
charter  of  resignation.     Its  clauses  are : — 

1.  iMDucnvE        1.  The  inductive  clause,  setting  forth  the  consideration,  which  is  the 
CLAUSE.  composition  paid  for  the  entry. 

2.  DiflPoaiTivB.      2.  The  dispositive  dause,  whereby  the  superior  *^ gives,  grants,  and 

"  dispones,** — ^the  two  first  words  distinguishing  this  conveyance  from 
that  upon  a  sale,  where  the  granter  "  seUs,  alienates,  and  dispones," 
Ho  also  "  perpetually  confii-ms**  the  feu  to  the  grantea  This  term, 
"  confirms,"  is  a  ratification  of  the  bestowal  already  made  in  the  eye 
of  the  law  by  the  delivery  of  the  baton  in  the  ceremony  of  resignation. 
The  conveyance  by  this  clause  is  as  absolute  and  unqualified,  as  if 
the  superior  were  vested  with  the  plenum  dominium,  which  is  in  ac- 
cordance with  the  feudal  notion  that  the  fee  is  for  the  time  in  his 
hands  by  resignation.  The  habendum  or  destination  is  in  the  same 
terms  as  in  the  disposition  upon  which  the  charter  proceeds, 
d.  Quceguidem.      3.  The  next  clause  is  Hie  QUiEQUiDSM  clause.    Its  office  here  is  to 
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express  the  modus  vacandiy  ue,,  to  shew  how  it  is,  and  for  what  purpose.     Part  III. 
that  the  fee,  having  been  formerly  given  out  by  the  superior,  is  again  ciiAraB  m. 
in  his  hands.   It  bears,  therefore,  that  the  lands  formerly  pertained  heri- 
tably, (i,e,y  by  a  completed  infeftment,)  to  the  former  vassal,  (grantor  Qu€Bqmdem. 
of  the  disposition,)  holden  by  him  of  the  grantor  of  the  charter  as 
immediate  lawful  superior  thereof,  and  were  resigned  by  him,  by 
virtue  of  the  procuratory  of  resignation  contained  in  a  disposition, 
(which  is  identified  by  its  date,)  granted  by  him  to  the  disponee,  in 
the  hands  of  the  grantor  of  the  charter  as  superior  in  favour  and  for 
new  infeftment  of  the  same  to  be  granted  to  the  disponea    This 
clause  is  not  essential,  but  its  usefulness  is  obvious  in  connecting  the 
new  investiture  with  the  former  one.    The  next  clauses  are 

4.    The  TENENDAS. 

6.  The  REDDENDO. — This  will  be  of  the  same  import  as  in  the  origi-  6.  Beddendc. 
nal  charter,  which  we  shall  afterwards  see  is  the  regula  regulans,  and 
controls  the  charter  by  progress  in  the  event  of  any  discrepancy 
appearing,  unless  it  be  the  result  of  express  agreement.  Any  omis- 
sion, also,  is  supplied  by  reference  to  the  original  right,  the  whole 
conditions  and  qualities  of  which  are  presumed  to  be  repeated  in 
those  that  follow,  the  rule  here  being,  as  Mr.  Ross  remarks,  the  con- 
verse of  that  by  which  last  wills  are  governed. 

There  is  no  warrandice  in  charters  by  progress,  for  in  these  the 
superior  interposes  at  the  request  of  others,  and  undertakes,  or  incurs, 
no  liability  by  doing  so.      Next,  therefore,  we  have 

6.  The  clause  of  registration,  which,  for  the  reasons  already  ex- 
plained, is  in  the  Books  of  Council  and  Session  only  ;  and 

7.  The  precept  o/sasine,  which,  as  well  as  the  registration  clause, 
may  be  in  the  brief  terms  permitted  by  the  Lands  Transference  Act ; 
only  to  the  precept  will  be  added  a  reservation  of  bygone  and  cur- 
rent feu-duties  in  so  far  as  not  paid,  and  the  words  saivo  jure  cujils- 
libety  which  express,  what  the  absence  of  warrandice  implies,  viz.,  that 
the  superior  incurs  no  liability  by  granting  the  charter.  If  it  has 
been  unwarrantably  asked  for,  it  is  granted  periculo  petentis  ;  and, 
as  regards  rights  competent  to  the  superior  himself,  as,  for  instance, 
if  there  should  emerge  to  him  a  right  to  the  dominium  utile  preferable 
to  that  of  the  party  to  whom  he  has  granted  the  charter  by  progress, 
the  granting  of  the  charter  shall  not  preclude  him  from  vindicating 
that  right,  because,  as  he  may  be  compelled  to  grant  the  charter,  he 
ought  not  to  be  prejudiced  by  doing  so. 

The  charter  of  resignation,  being  executed  and  delivered,  is  a  good  Charter  good 
title  against  the  granter  of  it  and  his  heirs  even  without  infeftment;  qrakter  with- 
Campbell  v.  M'Charty,  23d  July  1634.     But,  as  against  all  other  par-  out  babixb, 
tics,  it  is  an  incomplete  right.     Upon  the  principle  already  stated,  ^  ^^'  S'^PP-S^- 
that  the  resignation  is  made  upon  a  condition  which  is  not  satisfied, 
until  the  new  vassal  is  invested,  the  feu  remains  in  the  resigner,  until 
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the  resignatary's  right  is  perfected  by  saslne,  for  the  resigner  cannot 
be  divested  except  by  the  investment  of  the  resignatary.  This  is  dis- 
tinctly shewn  by  Grant  v.  Campbell,  22d  February  1760,  where,  after 
the  party  had  taken  out  a  charter  of  resignation,  it  was  found  com- 
petent for  hira,  before  using  the  precept  in  that  charter,  to  infeft 
himself  upon  the  de  me  precept  in  his  disposition  from  the  resigner, 
because,  no  infeftment  having  followed  on  the  charter,  the  feudal  right 
was  still  in  the  resigner.  The  completion  of  the  right  being  thus 
dependent  upon  the  sasine,  it  is  manifest,  that,  even  when  instruments 
of  resignation  in  favorem  were  used,  they  constituted  merely  a  per- 
sonal and  incomplete  right ;  and,  as  they  did  not  require  to  be  regis- 
tered, they  formed  no  impediment  to  a  second  conveyance  of  the 
subject,  which,  if  followed  by  infeftment  creating  a  subfeu,  or,  if 
completed  by  charter  and  sasine,  before  the  infeftment  of  the  first 
disponee,  defeated  his  right.  The  superior,  however,  was  bound  by 
acceptance  of  the  first  resignation  to  infeft  the  resignatary,  and  liable 
in  damages  if  he  afterwards  accepted  a  second  surrender  so  as  to 
defeat  that  obligation.  Over-lords  receiving  double  resignations  were 
subjected  to  severe  penalties  by  1540,  cap.  105  ;  and,  no  doubt,  upon 
the  same  principle  the  superior  would  still  be  liable  in  damages,  if, 
upon  being  applied  to  for  an  entry,  he  should  obstruct  the  completion 
of  the  applicant's  title,  so  as  to  postpone  it  to  a  subsequent  claim  in 
competition.  The  continued  efficacy  of  the  original  sasine  is  strikingly 
shewn  by  this  also,  that  the  ciasualties  of  superiority  fall  due  to  the 
superior  by  the  death  of  the  resigner,  as  long  as  his  disponee's  right 
remains  personal ;  Purves  v.  Strachan,  14th  November  1677. 

The  right  of  the  disponee  is  completed  by  sasine  taken  and  recorded, 
which  may  now  be  done  in  the  form  permitted  by  the  recent  Infeft- 
ment Act.  Until  infeftment  passes,  his  right  under  the  a  me  mode 
of  transmission,  which  we  are  considering,  is  incomplete,  and  may  be 
defeated  by  a  subfeu,  or  a  posterior  conveyance  flowing  from  his 
author,  and  perfected  before  his.  But  his  infeftment  removes  that 
danger,  because  it  divests  the  disponer,  who,  accordingly,  ceases  to  be 
vassal,  the  disponee  being  substituted  in  his  room,  and  holding  the 
lands  immediately  of  the  superior  himself,  and  by  his  own  warrant 


CoMPLEHON  OF  But  tho  disponoo  in  a  disposition  a  me  may  choose  to  complete  his 
rioht'bt  CON-  ^^^^  ^^  CoHFiRMATioN.  Then  he  will  first  obtain  and  record  infeft- 
FiBMATioN.  ment  in  his  own  favour  upon  the  disposition.  Now,  mark  the  eflTect 
of  this  sasine.  It  takes  its  character  from  its  warrant  That  warrant 
is  the  disposition,  and  not  the  precept  of  sasine  merely.  That 
precept  is  a  mandate  to  deliver  possession.  But  what  kind  of  pos- 
session ?  To  ascertain  this,  we  must  see  what  kind  of  possession  the 
disponer  obUged  himself  to  give,  and  must,  therefore,  go  to  the  obli- 
gation to  infeft.     That,  in  the  case  under  consideration,  binds  him 
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to  infeft  the  disponee  a  me — that  is,  not  to  hold  of  himself,  but  to  Pabt  m. 
hold  of  his  superior.  Infeftment  on  this  disposition,  then,  cannot  CHAPraBm. 
create  a  holding  of  the  disponer,  for  the  warrant  does  not  authorize 
such  a  holding.  Nor  can  it  make  the  disponee  hold  of  the  superior, 
because  no  one  can  be  a  vassal  without  the  act  of  the  superior  receiv- 
ing him.  Hence  it  necessarily  follows,  since  the  superior  cannot  be 
without  a  vassal,  that  the  disponer  continues  his  vassal  undivested, 
notwithstanding  the  disponee's  sasine,  which  is,  accordingly,  exposed 
to  the  danger  of  subsequent  conveyance  completed  before  he  is 
received  by  the  superior.  The  right,  then,  is  completed  by  the  ratifi- 
cation of  it  expressed  in 

The  Charter  of  Confirmation. — This  the  superior  may  now  be  com-  Suphuob  may 
pelled  to  grant  by  the  sixth  section  of  the  Lands  Transference  Act,  ^^  oompellbd 
which  empowers  a  person  infeft  upon  a  disposition  with  an  obligation  tkb  ov  oohfik- 
to  infeft  a  77ie  to  charge  the  superior  to  grant  a  charter  of  confirmation,  >*-*^tio»« 
in  the  same  way  as  he  may  be  charged  to  grant  entry  by  resignation. 

The  charter  of  confirmation  is  of  very  ancient  origin,  and  examples  Hibtobt  <» 
of  it  are  contained  in  the  compilation  of  Marculfus.  Originally  it  chabtm  o» 
was  sought  as  an  act  of  prudence  on  the  part  of  the  purchaser,  in 
order  to  secure  to  himself  the  countenance  and  protection  of  a  powerful 
over-lord.  In  the  early  history  of  feus  also  there  were  other  confir- 
mations in  use,  not  of  a  feudal  character.  These  were  such  as  were 
obtained  from  the  heirs  of  the  granter,  in  order  to  obviate  the  objec- 
tions which  they  might  make  to  the  alienation  in  their  character  of 
hceredes  proximi  or  hceredes  remotiores.  The  over-lord  himself  being 
hoBrea  tUtimtts,  his  confirmation  was  important  in  this  view  also.  In 
process  of  time  the  charter  of  confirmation  was  sought  as  a  remedy 
for  other  evils.  Although  from  an  early  period  subinfeudation  was 
permitted,  the  subordinate  vassal  was  liable  to  this  hazard,  that  his 
possession  might  be  afiected  by  the  casualties  incurred  through  the 
death  or  delinquency  of  his  immediate  superior.  The  casualty  of 
recognition  inferred  an  entire  forfeiture  of  the  feu,  whereby  the  sub- 
feu  was  annihilated.  It  became  an  object,  accordingly,  to  get  the 
sanction  of  the  superior  to  the  subfeu,  which  obviated  this  extreme 
risk,  the  effect  of  the  immediate  vassal's  forfeiture  being,  that  the 
Bubvassal  who  had  been  approved  by  the  superior  was  brought  for- 
ward, and  put  in  his  place.  This,  however,  might  also  be  disadvan- 
tageous, as,  for  instance,  when  the  subaltern  right  was  blench,  the 
subfeuar,  on  rising  to  his  author's  place,  became  necessarily  liable  in 
the  full  services,  however  onerous  or  expensive  these  might  be.  Mr. 
Ross,  in  opposition  to  other  authorities,  maintains  the  genuineness  of 
the  statute  of  Eobert  I.,  said  to  have  been  passed  in  1325  in  order  to 
prevent  subinfeudation,  and  to  make  all  lands  hold  immediately  of  the 
capital  lords,  and  he  conjectures  with  considerable  probability,  that 
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that  Act  is  the  foundation  of  our  conveyances  with  the  holding  a  me 
de  superiore  rneo,  although  it  ultimately  failed  in  giving  to  these 
conveyances  the  efficacy  of  complete  rights  independently  of  the 
superior's  sanction.  It  is  certain,  however,  that,  since  the  beginning 
of  the  fifteenth  century,  the  conveyance  a  Trie  with  sasine  following 
has  been  ineffectual  to  divest  the  vassal,  without  the  superior's  confir- 
mation. Here  the  confirmation  is  different  in  its  purpose  and  effect 
from  that  which  was  taken  as  a  protection  to  the  subfeu.  The  con- 
firmation of  the  a  me  holding  dissolves  the  superior's  relation  to  the 
former  vassal,  and  establishes  the  new  vassal  in  the  full  right  and 
place  of  the  other.  Thus,  before  confirmation,  the  disposition  and 
sasine  a  me  are  defeasible.  After  confirmation,  they  constitute  a 
complete  right.  In  the  English  phrase  a  voidable  estate  is  rendered 
not  voidable. 

The  structure  of  the  charter  of  confirmation  is  simple.  By  the 
forms  observed  before  the  recent  statute,  after  acknowledging  receipt 
of  the  composition,  there  was 

1.  TJie  clause  of  confirmation,  whereby  the  grantor  ratified,  approved, 
and  perpetually  confirmed  to  the  grantee,  and  his  heirs,  and  assignees, 
the  disposition  in  his  favour,  (identified  by  the  name  of  the  disponer, 
and  its  date,)  and  the  recital  of  which  contained  a  description  of  the 
lands  ;  and  the  sasine  also  was  confirmed  and  identified  by  the  name 
of  the  notary,  its  date,  and  the  date  and  place  of  recording.  Here, 
the  name  of  the  last  entered  vassal  was  not  directly  specified,  but 
the  clause  had  the  same  effect  as  the  quasquidem,  because  the  effect 
of  the  charter  depended  upon  its  confirming  all  the  transmissions 
since  the  last  entry ;  and  it  necessarily,  therefore,  commenced  with 
the  right  granted  by  the  last  entered  vassal. 

2.  At  a  remote  period  it  was  customary  to  engross  verbatim  in  this 
charter  the  writs  which  it  confirmed.  The  next  clause  dispensed  with 
that  insertion,  and  it  also  declared  the  confirmation  to  be  as  effectual 
as  if  it  had  been  granted  before  the  infeftment  was  taken.  This 
declaration  will  presently  claim  our  particular  attention.  There  fol- 
lowed— 

3.  The  TENENDAS. 

4.  The  BEDDENDO. 

Neither  of  these  clauses  was  essential  Reference  might  be  made 
for  the  duties  to  the  original  grant,  and  such  reference  was  implied. 

5.  The  registration  clause. 

6.  The  testing  clause. 

There  is  no  precept  of  sasine,  a  point  in  which  this  charter  differs 
from  all  others. 

The  form  of  this  charter  is  materially  altered  by  the  I^ands  Trans- 
ference Act.  By  the  style  contained  in  schedule  D  subjoined  to  the 
Act,  the  superior  simply  confirms  to  the  grantee  the  lands,  which  are 
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described,  and  the  sasine  in  the  grantee's  favour,  which  is  identified  Past  in. 
by  specifying  the  register,  and  date  of  recording,  with  a  brief  state-  Chapter  IIL 
ment  of  the  holding  and  reddendo,  consent  to  registration,  and  testing 
clause.  There  is  here  no  mention  of  the  disposition  upon  which  the 
grantee  was  infeft,  and,  by  section  7  of  the  Act,  it  is  declared,  that, 
when  a  superior  confirms  the  lands  and  the  sasine  in  favour  of  the 
receiver  of  the  entry,  the  charter  may  be  in  the  form  of  the  schedule, 
and,  in  whatever  habile  form  expressed,  shall  be  held  to  confirm  to 
him,  as  regards  the  lands  expressed,  the  whole  dispositions  and  instru- 
ments of  sasine,  and  all  other  deeds,  instruments,  and  writings, 
necessary  to  be  confirmed  in  order  to  complete  his  investiture  as  im- 
mediate vassal,  although  such  deeds,  instruments,  and  writings,  are 
not  enumerated  in  the  charter. 

The  form  adopted  in  the  Statute  is  an  abbreviation  of  that  given  in  I.  p.  563,  sd 
the  Juridical  Styles,  with  the  exception,  that,  although  the  last  vassal  ^'^®''' 
be  not  named,  or  any  of  the  intermediate  transmissions  specified,  or 
even  that  in  favour  of  the  grantee,  yet  the  confirmation  of  the  sasine 
of  the  latter,  along  with  the  lands,  is  an  efiectual  confirmation  of  alf^ 
the  intermediate  deeds  and  instnunents.     This  change  is  the  more  Confiematioh 
remarkable  on  account  of  the  question  adtated  amonc:  Lawyers,  ^' *^"^^"^®" 
whether  confirmation  of  the  disposition  from  the  last  entered  vassal 
be  sufficient  without  special  confirmation  of  the  sasine  following  upon 
it     It  appears  singular,  that  any  doubt  should  have  arisen  upon  this 
question,  when  we  refer  to  the  opinions  of  Institutional  wTiters.     Lord  iv.  35, 11,  and 
Stair  says, — "  If  sasine  have  not  been  taken  till  after  the  confirma-  Appendix,  §  2. 
"  tion,  the  date  of  the  sasine  is  the  rule  ; ''  and  Mr.  Erskine  delivers  Inst  ii.  3, 42. 
the  same  doctrina     The  doubt  appears  to  have  originated  in  observa- 
tions made  by  Lord  President  Blaib  in  the  case  of  Adam  v.  Drummond,  F.  C. 
12th  June  1810,  where  he  remarked,  that  he  had  always  held  confirma- 
tion to  be  necessary  after  the  sasine,  and  referred  to  the  Act  16  Geo. 
IL  cap.  11,  §  10,  which  provided,  that  no  singular  successor  should  be 
enrolled  as  a  freeholder  until  he  was  publicly  infeft,  and  his  sasine 
registered,  or  charter  of  confirmation  expede,  where  confirmation  was 
necessary,  one  year  before  enrolment.     This,  however,  does  not  appear 
to  touch  the  question.     In  the  same  case,  it  was  held  by  Lord  Abma- 
DALE,  an  eminent  feudal  lawyer,  that  confirmation  of  a  precept  a  me, 
and  of  the  sasine  to  be  taken  on  it  by  a  person  named,  would  suffice. 
Mr.  Ross  treats  the  objection  as  absurd,  pointing  out,  that  the  practice  ii.  296. 
of  first  taking  sasine  arose  after  the  introduction  of  the  double  manner 
of  holding  in  the  same  right  in  order  to  divest  the  seller  of  completing 
the  right  de  me,  and  that  there  is,  in  reality,  an  incongruity  in  taking 
sasine  upon  a  precept  a  me,  which  is  inoperative  until  confirmed ;  and 
Sir  Thomas  Craig  shews,  that  the  violation  of  principle  involved  in 
such  infeftments  before  confirmation  was  the  origin  of  that  part  of 
the  clause  of  dispensation  invariably  inserted  in  this  charter  before 
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the  introduction  of  the  new  forms,  which  declares  it  to  be  as  valid  and 
sufficient,  as  if  the  present  confirmation  had  been  made  and  granted 
before  the  taking  of  the  said  infeftment.  Upon  the  same  views,  Mr. 
Bell  in  his  treatise  on  the  Election  Laws  holds,  that,  the  earlier  the 
superior's  consent  is  adhibited,  the  more  legal  and  effectual  must  the 
transaction  be.  To  these  authorities  may  be  added  the  observation 
of  Lord  Mbadowbank  in  the  case  of  Kibble  v.  Stewart,  16th  June 
1814,  where  he  refers  to  confirmation  before  infeftment  having  once 
been  practised,  and  adds,  though  not  with  great  confidence,  that  this, 
"  perhaps,  might  be  done  yet."  The  practice  of  taking  infeftment 
before  confirmation,  will,  no  doubt,  continue  to  be  universal  under  the 
new  enactment,  which  makes  confirmation  of  the  grantee's  sasine  con- 
firm all  the  intermediate  titles  since  the  last  entry.  But  it  is  right 
that  the  practitioner  should  be  aware  of  the  existence  of  this  ques- 
tion, and  conversant  with  the  principles  upon  which  its  decision  must 
depend. 

The  decision  upon  another  point  in  the  case  of  Adam  points  out 
what  was  essential,  and  is  now,  if  possible,  more  necessary  than  ever, 
viz.,  that  the  sasine  must  be  infaUibly  specified  in  the  charter.  In 
that  case  vitiation  in  narrating  the  date  of  the  sasine  was  not  allowed 
to  annul  the  charter,  because  the  sasine  was  found  to  be  otherwise 
sufficiently  identified,  and  the  vitiated  date  was  held  pro  non  scripto. 
In  the  case  also  of  Borthmck  v.  Glassford,  15th  November  1853, 
erasures  in  the  narrative  of  a  charter  of  confirmation  in  reciting 
the  resolutive  clause  of  an  entail  was  held  not  to  vitiate.  But,  when 
the  whole  warrants  and  sasines  were  set  forth,  it  is  easy  to  see  that 
the  means  of  identification  might  be  more  ample,  than  when  the  de- 
scription is  limited  to  the  last  instrument. 

Formerly,  the  confirmation  used  to  be  indorsed  upon  the  disposition, 
but,  since  it  was  made  liable  to  stamp-duty,  it  forms  a  separate  writ. 

With  regard  to  the  effect  of  the  a  me  title,  Mr.  Ross  holds,  that 
infeftment  a  me  before  confirmation  is  a  title  of  possession,  and  affords 
action  of  maills  and  duties  against  tenants.  When  confirmation  is 
obtained,  it  operates  retro,  validating  the  infeftment  from  its  date, 
and  the  superior  is,  therefore,  excluded  from  demanding  casualties 
which  may  have  fallen  due  between  the  date  of  the  sasine  and  the 
confirmation,  although  before  confirming  he  could  have  claimed  these. 
This  forms  a  marked  distinction  between  this  and  the  charter  of  re- 
signation, the  granting  of  which  does  not  exclude  the  superior  from 
casualties  which  shall  emerge  before  sasine  follows  upon  it  The  rule 
that  confirmation  operates  retro  prevails  to  the  extent  of  validating 
titles  in  favour  of  a  party  who  has  died  before  the  confirmation ; 
MacdowaU  <k  Houstoun  v.  Hamilton,  19th  January  1793;  and  the 
case  of  Lockhart  v.  Ferrier,  16th  November  1837,  is  a  strong  authority 
to  the  same  effect   There  a  party  infeft  a  me,  but  not  confirmed,  having 
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granted  precepts  of  dare  constat,  upon  which  the  receivers  of  them  were     Part  III. 
infeft,  the  whole  of  these  titles  were  found  to  be  validated  by  confir-  cnArani  m. 
ination  obtained  after  the  death  of  all  the  parties.     The  rule,  however,  CoNnRM atioh 
is  subject  to  this  condition,  that  there  shall  be  no  mid-impediment —  ^^^  ^^**' 
that  is,  no  right  to  the  property  completed  in  favour  of  another  whesb  mid- 
person  before  the  date  of  the  confirmation.     Thus,  if  the  vassal  (who  ™^***''*»*r' 
is  not  divested  until  the  purchaser  is  confirmed)  shall  grant  a  base 
right  or  an  a  me  right,  and  these  be  completed  by  infeilment  and 
confirmation  respectively,  before  the  purchaser  is  confirmed,  these  are 
mid-impediments  which  prevent  the  retroactive  effect  of  the  confirma- 
tion, and  are,  therefore,  preferable  to  the  purchaser's  right.     When 
the  mid-impediment  is  a  base  right,  the  effect  of  subsequent  confir- 
mation in  favour  of  the  purchaser  is  to  vest  in  him  the  mid-superiority  Hope's  ICnor 
of  that  base  right,  since  it  was  holden  of  the  former  vassal,  in  whose  ^J^^^j  . 
place  he  is  now  substituted.     It  is,  of  course,  only  completed  rights^  ' 

that  form  mid-impediments,  and  a  disposition  de  me  or  a  disposition 
and  infeftment  a  me,  not  followed  by  infeftment  or  confirmation,  can 
have  no  effect  to  obstruct  the  retrospective  influence  of  the  purchaser's 
confirmation.  On  the  other  hand,  the  retroactive  effect  of  confirma- 
tion is  absolute,  if  there  be  no  mid-impediment ;  and  it  cannot  be 
controlled  or  restricted,  so  as  to  validate  one  sasine  and  leave  another 
unaffected.  A  party,  therefore,  cannot  confirm  his  author's  right  to 
the  limited  effect  of  validating  his  own  sasine  and  leaving  a  prior  one 
invalidated.  The  confirmation  necessarily  accresces  to  every  prior  in- 
feftment flowing  from  the  author  whose  sasine  is  confirmed  ;  Gamp- 
beU  V.  Lady  Kikhattan,  15th  January  1663.  We  shall  afterwards  m.  1302. 
have  occasion  to  notice  an  illustration  of  the  same  rule  in  the  case  of 
heritable  securities. 

By  1578,  cap.  66,  it  was  enacted,  that  in  competitions  among  Crown  CRiTBBioir  or 
vassals  upon  different  confirmations  of  the  same  subject,  the  first  con-  p^sraBMCB 
firmation  should  prevail,  and  that  the  last  confirmation  should  not  be  petiko  cohfir. 
respected,  although  confirming  the  first  infeftment.     Competitions  >«^tioot. 
among  the  vassals  of  subject  superiors  are  determined  by  the  same  . 
rule,  the  infeftment  first  confirmed  being  preferred  to  an  earlier  infeft-  Emk.  Iwt  iii. 
ment,  of  which  the  confirmation  is  later.  ^'  ^^* 

The  confirmation  of  a  sub-feu  is  not  now  of  common  occurrence.  Conpiematiok 
Where  it  does  take  place,  it  cannot  make  the  sub-feuar  hold  of  the  ^  ^ub-feu. 
superior,  because  there  is  no  warrant  from  the  vassal  to  substitute  the 
sub- vassal  in  his  place.     The  effect  of  confirming  a  sub-feu  was  to  ex- 
empt the  sub-vassal  from  the  casualties  which  annihilated  the  feu  by 
forfeiture  on  the  part  of  the  vassal. 

The  effect  of  the  reservation,  salvo  jure  cujusUbet,  is  shewn  in  Ci^luse  $alvo 
Lord  Forbes  v.  Garrioch,  28th  November  1673,  where,  the  superior  J'^'^^J*"''*^'- 
having  granted  confirmation,  he  was  found  not  to  bo  thereby  pre-  M.  6517. 
eluded  from  the  benefit  of  inhibition  affecting  the  property,  which  he 
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Pabt  m.     had  previously  used    In  order  to  exclude  all  question  or  allegation 
Chapt^III   ofmalafideSj  it  may  be  prudent  in  such  circumstances  to  make  an 
express  reservation  of  any  right  competent  to  the  superior. 


SuB-FEOB  BE-  Transinission  db  mb. — We  have  thus  inquired  how  a  feu  may  be 
TioH  w^iKTRo^  transferred  by  a  public  right — ie.,  a  conveyance  substituting  the  ac- 
DucED.  quirer  in  the  place  of  the  vassal,  so  as  to  hold  of  the  superior ;  and 

we  are  now  to  examine  the  mode  of  transmission  by  subinfeudation, 
or  a  private  holding.  It  has  already  been  seen  that  base  or  private 
rights  were  known  and  favoured  at  an  early  period.  These  convey- 
ances, however,  were  attended  with  great  danger.  Before  the  estab- 
lishment of  the  registers  for  publication,  they  might  be  kept  secret 
from  all  but  those  interested  ;  and  a  way  was  thus  opened  to  the 
fraudulent  practice  of  first  selling  for  a  valuable  consideration,  and 
afterwards  granting  a  base  right  to  a  connexion  or  friend,  falsely 
dated  prior  to  the  sale,  in  order  to  defraud  the  purchaser.  This  prac- 
1640,  c  105,  tice  was  the  origin,  and  forms  the  preamble,  of  the  Act  1540,  cap. 
woNNBOEa^RT.  ^^^j  wliich  enacted,  that  possession  for  year  and  day  by  one  who  had 

acquired  the  lands  should  be  preferred  to  the  title,  although  prior  in 

date,  of  one  who  had  privately  been  put  in  state  (i.^.,  who  had  got  a 

de  me  conveyance)  of  the  same  lands.     It  was,  therefore,  only  such 

private  rights  as  were  kept  secret  that  were  struck  at  by  this  Statute, 

and  it  did  not  impeach  titles  obtained  by  a  (2&  me  holding,  provided 

these  were  followed  by  possession.     This  Statute  remained  in  force 

after  the  Act  1617  establishing  the  registers,  but  so  far  modified  in 

its  application  that  very  slight  acts  of  possession  were  sustained  as 

sufficient    It  was  evidently,  however,  an  unsatisfactory  condition  of 

the  rights  of  property,  when  the  purchaser's  security  was  dependent, 

not  upon  a  clear  and  infallible  criterion,  but  upon  acts  of  possession, 

which  were  necessarily  susceptible  of  doubt  and  uncertainty  in  their 

1693,  c  13,       construction.     A  complete  remedy  was  provided  by  the  Act  1693, 

OF  REo™Rr^^  ^^^'  ^^^  which,  as  we  have  already  seen,  established  the  preference  of 

TioH  OF  BAsnfE  rfghts  according  to  the  priority  of  registration  of  the  sasines,  "  with- 

oFPWEraExcB.  "  ^^*'  respect  to  the  distinction  of  base  and  public  infeftments,  or  of 

"  being  clad  with  possession,  or  not  clad  with  possession.'' 
Effect  of  The  base  right  or  transmission  de  me  differs  from  the  conveyance  a 

l^mT^^^^    me  in  this,  that  it  creates  a  new  feudal  dependency.     By  the  public 

conveyance  there  is  a  change  of  vassals,  the  purchaser  being  substi- 
tuted in  place  of  the  last-entered  vassal.  But  the  base  right  makes 
no  change  of  vassals,  for  the  disponer  continues  to  hold  of  his  supe- 
rior. It  creates  a  subvassalage,  investing  the  disponer  with  the  cha- 
racter of  superior  to  his  disponee.  The  a  me  conveyance  divests  the 
disponer  entirely.  The  de  ms  conveyance  divests  him  only  of  the 
dominium  utile,  which  passes  to  the  subvassaL     There  still  remains  in 
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him  an  estate,  which,  in  relation  to  the  subvassal,  is  that  of  superio-     ^^^>x  in. 
rity,  but,  in  relation  to  his  own  superior,  retains  all  the  characteris-  Chapter  HI. 
tics,  and  is  subject  to  all  the  liabilities,  of  a  dominium  utile.     The  Differehcb  m 
difference  in  the  effects  of  these  modes  of  transmission  is  clearly  de-  ^^^  I^pom- 
termined  upon  feudal  principles  by  the  specific  diversity  of  their  cha-  tioh  a  me  ahd 
racter.    In  the  a  m£  conveyance  the  disponer  says,  "  I  dispone  to  you  ^^"^®"  * 
"  to  hold  of  my  superior;"  so,  as  the  superior  must  have  a  vassal, 
there  is  no  effectual  transmission,  until  the  disponee  becomes  vassal 
by  an  infeftment  either  bestowed  or  confirmed  by  the  superior.    In 
the  conveyance  de  ms,  again,  the  disponer  says,  ^'  I  dispone  to  you  to 
''  hold  of  myself;'"  and,  the  moment  infeftment  passes  upon  the  dis- 
poner's  own  warrant  to  that  effect,  the  disponee  is  the  entered  vassal 
of  the  disponer,  who  is  thus,  therefore,  divested  of  the  dominium  utile. 
The  disposition  a  ms  with  infeftment  does  not  transmit  the  property 
until  made  public  by  resignation  or  confirmation ;  the  disposition  de 
me  with  infeftment  transmits  it  at  once. 

It  is  unnecessary  to  say  anything  of  the  form  of  the  disposition  de  Fobm  of  dibfo- 
me.     That  were  simply  to  recapitulate  the  clauses  of  the  original  ""^*  *  "^ 
charter.     The  charter  is  the  proper  name  of  this  deed,  as  it  creates  a 
new  feu.     It  is  familiarly  called  the  feu-charter,  and  also  feu-disposi-  The  feu-ook- 
tion.      Its  purpose  is  also  effected  by  the  feu-contract,  which  is  a^*^^' 
bilateral  deed,  and  differs  from  the  charter  in  this,  that  while  in  the 
latter  the  vassal's  obligations  are  implied  from  his  receiving  and  act- 
ing upon  the  right,  in  the  feu-contract  he  expressly  binds  himself  to  Adyahtaoes 
pay  the  feu-duties  and  casualties,  and  to  perform  the  other  engage*  l^"^"^"* 
ments  incumbent  upon  him.     In  feus  made  for  the  purpose  of  build- 
ing, where  the  security  for  the  feu-duty  is  to  consist  chiefly  of  the 
erection,  the  contract  is  useful  both  in  affording  a  ready  compulsitor 
to  enforce  the  erection,  and  also  in  giving  immediate  recourse  against 
the  vassal'fi  person  and  effects  for  payment  of  the  feu-duties  and 
casualties.*    It  is  unnecessary  to  recount  the  clauses  of  the  feu-con- 
tract ;  examples  will  be  found  in  the  Style  Book. 

In  order  to  create  a  base  fee  the  essential  thing  is,  that  the  convey-  Essentialb  of 
ance  bear  that  it  is  to  be  liolden  of  the  granter.     In  a  recent  case,  a  ^^^  ''^"• 
conveyance  containing  a  clause  in  the  form  of  the  quxBquidem^  which 
is  appropriate  to  a  renewed  grant,  was  objected  to  as  not  forming  an 
effectual  sub-feu,  but,  as  it  contained  an  express  declaration  that  it 
was  to  be  holden  of  the  granter,  with  sufficient  dispositive  words  and 
a  precept  of  sasine,  the  Court  sustained  it  as  a  valid  transference  by  a  9  D.  1514. 
base  right ;  Sinclair  v.  Traill  &  Co.,  I7th  July  1847.     Transmissible  IIeritablb 
heritable  rights  not  of  land  may  be  conveyed  in  this  manner,  of  25™*"**^^"* 
which  we  have  an  example  in  the  office  of  heritable  usher  to  the  bt  base  right. 
Queen ;  SiewaH  v.  Campbell,  1 7th  January  1 782.     This  office  had  pre-  M.  6926. 
viously  been  decided  to  be  a  patrimonial  subject  capable  of  voluntary  or 

*  So6  supra,  p.  531  note,  and  p.  573. 
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Part  III.     judicial  transmission,  and,  being  thus  in  commercio^  the  Court  held 
Chaf^  in.  ^^  *^  ^®  transmissible  by  base  infeftment. 

CoHVBYANCB         Tho  conveyauce  de  me,  whether  in  the  form  of  a  charter,  or  dispo- 
d«_w«  001^       sition,  or  contract,  is  completed  by  instrument  of  sasine,  which,  when 
recorded,  has  the  effect  instantly  to  divest  the  granter  of  the  domi- 
nium utile,  and  transfer  it  to  the  grantee. 


PLBTED  BT 
8ASIHE. 


DiBADyAK-  Transmission  a  me  vel  de  me. — It  is  necessary  to  bear  in  mind  the 

TAQES  OP  a  111 
COHYErANCB. 


TAOE8  ova  me  disadvantages  attaching  to  each  of  the  modes  of  transmission  which 


we  have  examined,  in  order  duly  to  appreciate  the  expedient  by 
which  they  were  combined,  the  inconveniences  of  each  avoided,  and 
its  benefits  secured.  The  a  me  conveyance  could  not  be  completed 
without  the  superior's  assistance,  and  for  that  it  was  necessary  to  pay 
the  composition  immediately,  although  it  would  not  otherwise  become 
due,  until  the  death  of  the  last-entered  vassal.  Again,  an  entry  from 
the  superior  might  not  be  easily  or  soon  got  in  the  event  of  his  ab- 
sence, of  his  being  minor  without  guardians,  or  of  the  right  to  the 
superiority  being  under  litigation.  It  is  true,  that  there  was  a  legal 
remedy  by  charging  the  superior,  and  upon  his  failure  going  to  the 
over-lord,  but  this  remedy  did  not  reach  every  case,  as,  for  instance, 
where  the  superior  was  a  peer,  he  was  exempt  from  diligence,  and, 
even  when  available,  it  involved  expense  and  delay,  and  the  charges 
of  an  entry  with  the  Crown,  if  it  should  be  necessary  to  go  to  the 
paramount  lord,  were  very  costly.  In  the  meanwhile  the  purchaser's 
right  was  exposed  to  the  hazard  of  being  defeated  by  subsequent 
base  infeftments  obtained  before  the  completion  of  his  title. 
Dbadvan-  On  the  other  hand,  while  the  de  me  transmission  conferred  the 

ooHTBTANCE.     beuofit  of  au  immediate  divestiture  of  the  disponer,  the  sub-vassal 

was  liable,  as  we  have  seen,  to  the  casualties  incurred  by  the  death 
or  delinquency  of  his  author,  and,  although  he  might  obtain  confir- 
mation of  his  base  right,  that  secured  him  only  against  such  of  the 
casualties  as  exhausted  the  property,  and  he  still  continued  liable  to 
those  which  consist  in  a  temporary  right  to  the  rents. 
Tbcbb  disad-  The  method  originally  taken  to  obviate  these  disadvantages  as  far 
vAiTTAOEB        ^  possiblo  was,  that  the  seller  executed  two  distinct  charters  in  favour 

ORIQINALLT  ,  .  . 

BXMSDI1U)  BT  of  the  purchaser  with  different  tenures.  The  one  was  to  authorize  a 
TWO  GHAXTEBB.  ^Qiding  ds  SB,  &ud  foT  that  purpose  it  contained  a"  precept  of  sasine ; 
while  the  other  was  to  give  a  holding  a  se  de  superiore  suo,  and  con- 
tained a  procuratory  for  effectuating  that  by  resignation,  and  also  a 
precept  of  sasine  to  enable  the  disponee,  if  he  chose,  to  make  his  right 
public  by  confirmation.  In  these  two  charters  the  purchaser  obtained 
the  means  of  combining  the  advantages  of  every  mode  of  transmis- 
sion ;  for,  by  taking  infeftment  upon  the  charter  de  me,  he  could  imme- 
diately divest  the  seller  of  the  dominium  utile,  whereby  his  purchase 
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was  substantially  secured,  and  the  charter  a  me  enabled  him,  at  any  Pait  III. 
time  when  it  might  be  convenient  and  attainable,  to  convert  the  base  Chapter  in. 
into  a  public  right.  In  the  meantime,  that  he  might  possess  under  the 
base  right  without  hazard  or  expense,  it  was  made  a  complete  feudal 
contract  by  the  stipulation  of  an  elusory  blench-duty  payable  to  the 
seller,  if  asked  only,  and  the  seller  discharged  the  casualties,  and  en- 
gaged to  enter  heirs  and  disponees  for  a  nominal  sum.  The  purchaser, 
on  the  other  hand,  obliged  himself  to  enter  with  the  superior  as  soon 
as  it  could  be  effected,  and  in  the  meantime  to  relieve  the  seller  of 
the  duties  and  services. 

The  Act  of  1469  compelling  superiors  to  enter  creditors,  by  pro^THEusKop 
viding  in  its  liberal  construction  an  increased  facility  to  transmis-  '^^  chabtbiw 

^  ,  ,     *^   ,  DISUSED  AFTSK 

sion,  led  to  the  disuse  of  the  two  charters,  (an  obligation  to  grant  1469. 
them  if  required  being  substituted,)  and  this  effect  was  confirmed  by 
the  stability  imparted  to  land-rights  at  the  establishment  of  the 
registers.  But  it  was  customary  for  some  time  to  follow  what  was  in 
effect  the  same  method,  by  taking  a  disposition  de  me  with  a  view 
to  immediate  sasine,  and  a  separate  procuratory  to  effect  afterwards 
a  public  holding  by  resignation.  Here,  there  was  still  the  disadvan- 
tage of  separate  writs,  which  was  so  severely  felt,  that  a  statute  was 
required  to  obviate  the  loss  of  separate  procuratories  as  well  as 
precepta 

Eventually  all  these  difficulties  found  a  happy  solution  by  the  The  two  sbpa. 
combination  in  one  deed  of  the  essential  parts  of  the  different  char-  *^™  ^""^ 
ters,  so  as  to  obtain  from  their  union  the  same  effects  and  advan-  ohb. 
tages  previously  derived  from  them  in  a  separate  form.     It  was  in 
this  way  that  the  modem  disposition  attained  the  shape  which  it 
still  substantially  retains.     We  have  seen  how  remote  are  the  sources 
from  which  it  dates  its  origin,  and  how  various  the  elements  from 
which  it  has  been  compounded.     The  manner  in  which  it  produces 
effects  so  diversified  as  those  to  which  we  have  referred,  will  best 
appear  in  an  examination  of  its  clauses,  which  the  importance  of  this 
deed,  as  by  far  the  most  frequent  instrument  in  the  transmission  of 
lands,  requires  that  we  should  do  somewhat  in  detail. 

Disposition  with  douUe  manner  of  holding, — The  clauses,  taken  in 
the  order  of  the  new  form,  are 

1.  The  inductive,  containing  the  consideration,  &c. 

2.  The  dispositive  clause. 

3.  The  term  of  entry. 

4.  The  obligation  to  infcft 
6.  The  clause  for  resigning. 

6.  The  assignation  of  writs. 

7.  The  assignation  of  rents. 

8.  Relief  of  feu-duties  and  public  burdens. 
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Pakt  ni.  9.  The  clause  of  warrandice. 

Chaptbb  III.       ^0-  ^^®  registration  clause. 

1 1.  The  precept  of  sasine. 

1 2.  The  testing  clause. 

We  shall  examine  these  in  their  order,  with  a  constant  reference 

to  the  previous  form,  between  which  and  the  present  there  is  little 

difference  as    regards  their  effects,   notwithstanding    the  marked 

change  in  their  proportions. 

See  svpra,  p.         (1-)  The  Inductive  Clause. — On  this  there  is  nothing  to  be  added 

^^2.  to  the  remarks  submitted  upon  the  narrative  clause  of  the  charter, 

which  are  all  applicable  to  the  disposition.  When  there  is  an  uncer- 
tainty in  the  title,  the  concurrence  of  all  believed  to  have  any  chiim 
ought  to  be  required.  The  price  must  be  fully  set  forth  in  compli- 
ance with  the  Stamp  Acts,  and  the  discharge  of  it  is  full  evidence  of 
Erelc.  Inst.  ii.  payment,  there  being  no  need  of  a  separate  receipt  as  in  England. 
8, 22.  The  grantor  being,  as  we  assume,  mfeft,  he  is  styled  heritable  pro- 

prietor of  the  subjects  disponed. 

(2.)  The  Dispositive  Clause. — The  operative  words  are,  as  in  the 

charter,  "  seU,  alienate,  and  dispone/'  but  without  the  terms,  "  in  feu- 

*'^ farm"  which  arc  only  used  when  the  tenure  is  to  be  limited  to  a 

Desctriptioii  OP  base  or  de  me  holding.     The  description  of  the  subject  will  be  taken 

•UBJECT8.         hovi  the  charter.     If  a  portion  only  is  to  be  conveyed,  great  care 

must  be  taken  to  describe  accurately  its  extent ;  and,  as  a  general 
rule,  the  correspondence  between  the  description  and  the  lands  as 
possessed,  or  as  answering  to  the  terms  of  the  description,  should  be 

1  s.  44.  ascertained.     We  had  formerly  occasion  to  refer  to  Livingstone  v. 

Clark,  31st  May  1821,  as  illustrative  of  the  evils  of  inaccurate 
description,  a  large  proportion  of  one  of  two  contiguous  estates  hav- 
ing been  found  not  to  have  been  effectually  conveyed  to  the  pur- 
chaser of  it,  but  to  be  feudally  vested  in  the  purchaser  of  the  other, 
through  inaccuracy  in  the  description.  All  errors  in  the  description 
are  of  course  to  be  carefully  avoided,  but  they  do  not  vitiate,  if  other 
parts  of  it  determine  the  subject  sold.  So,  in  an  anonymous  case  ^'Aneni 

2  Br.  Supp.466.  "  seosines,"  16th  June  1670,  the  objection  was  disregarded,  that  the 

lands  were  said  to  be  in  the  sheriffdom  of  Wigtown  instead  of  Dum- 
fries-shire, there  being  enough  otherwise  to  identify  the  property. 
11  D.  1261.  The  case  has  already  been  cited  of  Malcolm  v.  CampbeU,  7th  July 
1849>  to  shew  that  discrepancies  of  orthography  are  not  material, 
unless  they  involve  reasonable  doubt. 

After  the  description  there  is  added,  "  together  mth  all  right,  title, 
"  and  interest,  which  I,  or  my  predecessors  and  authors,  had,  have, 
"  or  can  any  way  dmm  or  pretend  thereto  in  all  time  coming."  As 
the  words  of  disposition  and  description  effect  the  transmission,  these 
words  are  not  essential,  but  they  are  in  universal  use,  and  are  expres- 
sive of  what  the  law  decrees  without  them,  viz.,  that,  when  lands  are 
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sold  for  an  onerous  consideration,  the  conveyance  carries  with  it     PastIII. 
every  right  present  and  future  available  to  the  disponer.  Chaptbb  HI. 

The  effect  of  the  dispositive  clause,  if  it  is  not  qualified  or  bur-  Effect  of  du- 
dened  with  reservations,  is  to  give  the  disponee  right  to  the  land,  ^"^* 

and  all  that  it  contains.     If  the  lands  are,  by  the  original  grant,         

subject  to  burdens,  which  have  already  entered  the  record,  it  is  not  BowttmrT^*^ 
necessary  to  insert  these,  even  although  appointed  to  be  fully  inserted 
in  the  investitures,  and  they  will  remain  equally  effectual,  if  referred 
to,  in  the  terms  prescribed  by  schedule  C  subjoined  to  the  Lands 
Transference  Act,  as  already  set  forth  at  full  length  in  the  recorded 
instrument  of  sasine  or  of  resignation  ad  remanentiam  wherein  they 
were  first  inserted,  or  in  any  subsequent  recorded  sasine ;  and  the 
5th  section  provides,  that  such  reference  shall  be  equivalent  to  full 
insertion,  and  have  the  same  legal  effect  The  schedule  contains  also 
a  form  for  referring  shortly  to  the  burdens  in  subsequent  clauses. 

3.  Tenn  of  Entry, — This  will  be  determined  by  the  agreement  of 
parties  as  to  the  date  from  which  the  disponee  is  to  have  right  to  the 
rents,  agreeably  to  the  rules  which  will  be  explained  imder  the 
clause  of  assignation  of  rents.    The  next  clause  is 

4.  I%e  Obligation  to  Infeft, — Tliis  is  the  distinguishing  feature  of  Old  form  o» 
this  form  of  the  disposition,  and,  in  order  to  appreciate  its  import,  it  ™"  ^^''•■* 
is  necessary  that  we  look  at  the  old  form,  which  bore : — "  In  which 

"  lands  I  bind  myself  to  infeft  the  said  A,  and  his  foresaids  upon  their 
"  otvn  charges  and  expenses,''  (without  these  words  it  was  formerly 
held,  that  the  disponer  was  bound  to  pay  the  expense  of  infeiling  the 
disponee,  but  by  this  form  and  long-settled  universal  practice  he  is 
not  liable  for  any  part  of  the  disponee's  title  except  the  disposition,  the 
expense  of  which  he  defrays,  if  it  is  not  otherwise  stipulated ;)  "  and 
"  that  by  two  several  infeftments  and  manners  of  holding,  one  thereof 
to  be  holden  of  me  and  my  foresaids  in  free  blench  for  payment  of  a 
penny  Scots  in  name  of  blench  farm  at  Whitsunday  yearly  upon  the 
"  ground  of  the  said  lands,  if  asked  only,  and  freeing  and  relieving  us 
**  ofaUfeu  duties  and  other  duties  and  services  exigible  out  of  the  said 
"  lands  by  our  immediate  supeHors,"  This  is  the  de  me  holding  for 
the  purpose  of  instantly  divesting  the  disponer  by  a  base  infeftment ; 
and  in  every  part  it  evinces  its  purpose  as  merely  elusory,  in  order  to 
effectuate  a  subordinate  holding  without  creating  any  substantial 
estate  of  superiority  in  the  disponer.  The  annual  duty  is  the  smallest 
coin,  and  that  payable  nowhere  but  upon  the  lands,  and  there,  only  if 
asked  for, — the  disponee  undertaking  at  the  same  time  the  whole 
duties  and  services  exigible  by  the  disponer's  superior.  The  clause 
proceeds  : — "  And  the  other  of  the  said  infeftments  to  be  holden  from 
"  me  and  my  foresaids  of  and  under  our  immediate  lawful  superiors^ 
"  in  the  same  manner  that  I,  my  predecessors,  and  authors,  held,  hold, 
"  or  might  have  holden  the  same,  and  that  either  by  resignation,  or 
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Pabt  III.     "  confirmation,  or  both,  the  one  without  prejudice  of  the  other!*    Tliis 

Chapter  III.  ^^  ^^®  infeftment  a  me  de  superiore  meo,  to  be  completed  either  by 

resignation,  or  by  confirmation,  or  by  both,  the  forms  being  capable 

of  combination,  as  we  shall  afterwards  see. 

Nbw  form.  The  new  form  is : — "  I  oblige  myself  to  infeft  the  said  A.  and  hia 

'^  foresaids  to  be  holden  a  me  vel  db  me  ;"  and  these  words,  by  §  2, 
imply  an  obligation  to  the  same  effect  as  the  former  clause  which 
we  have  just  read. 
Mahnbrof  The  vital  importance  of  these  brief  words  is  evident  from  the 

^^l^J^I^^'  effects,  which  would  result  from  the  absence  of  the  whole  or  any  of 
FiBD,  OR  OMIT-  thcm.  If  tho  obligation  to  infeft  were  general  without  specifying  the 
"^'  manner  of  the  holding,  then  sasine  following  would  not  divest  the  dis- 

poner  without  an  entry  from  the  superior,  because,  as  it  is  expressed 
M.  2258.  in  the  report  of  the  case  of  Buchan  v.  Jamieson,  18th  July  1678,  a 

general  obligation  without  specifying  the  manner  of  holding  imports 
"  a  public  infeftment,  a  base  not  securing  against  feudal  delicts  and 
"  the  mediate  superior."  The  result  is  the  same,  if  the  holding  de 
me  is  not  distinctly  expressed,  but  left  to  inference  or  conjecture ; 
4  S.  290.  Peebles  v.  Watson,  9tli  December  1825.     Here,  the  obligation  was  to 

infeft  the  disponee  "  by  two  infeftments  and  manners  of  holding,  and 
"  that  either  by  resignation,  or  confirmation,  or  both,  the  one  without 
"  prejudice  of  the  other" — a  form  which  shews  entire  ignorance  of 
the  import  of  the  terms  used.  The  security  constituted  by  the  deed 
was,  accordingly,  reduced  because  there  was  no  obligation  to  infeft 
de  me,  and  the  sasine  was  ineffectual  for  want  of  confirmation.  If 
again,  the  words  "  a  me'*  should  be  omitted,  and  "  de  me"  alone 
inserted,  the  result  would  necessarily  be  a  base  infeftment  holding 
permanently  of  the  disponer,  and  not  affording  a  medium  for  connect- 
ing the  disponee  with  the  superior,  unless  the  deed  should  also 
contain  a  procuratory  of  resignation. 

This  clause  thus  contains  an  obligation  to  grant  two  infeftments, 
the  one  base  of  the  grantor,  the  other  public  by  entry  with  the  supe- 
rior. The  manner  in  which  these  become  available  to  perfect  the 
disponee's  right  will  be  shewn,  after  we  have  completed  the  examina- 
tion of  the  deed. 

5.  The  Procuratory  of  Resignation. — The  purpose  of  this  clause  ia 
stated  in  its  introductory  words,  ^^  for  completing  the  said  infeft- 
"  ment  by  resignation" — that  is,  fulfilling  the  second  part  of  the 
obligation  to  grant  a  public  infeftment,  which  alone  is  capable  of 
completion  in  that  form.     The  clause,  according  to  both  the  old  style 

See  ntpra,  p.     and  the  new,  is  the  same  as  in  the  disposition  a  me,  and  it  is  unneces- 
^^^'  sary  to  examine  it  again. 

6.  The  Assignation  of  Writs. — In  the  charter  this  clause  was  limited 
to  the  effect  of  producing  a  sufficient  progress  to  maintain  the  grantee 
in  the  feu.     When  the  acquirer  is  to  be  substituted  in  the.  disponer's 
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place,  the  transference  of  the  title-deeds  is  absolute.    Tlie  words  of     Pakt  in. 
the  new  form  will  accordingly  be  used,  importing,  according  to  §  3,  Chaptoi  III 
an  absolute  and  unconditional  assignation  to  the  writs  and  evidents. 

The  doctrine  delivered  by  Mr.  Ross,  that  "  a  disposition  to  the  lands  ^»  ^n  assiona- 
"  carries  the  real  title,  but  does  not  carry  the  personal  rights  relating  mplied?"" 
^'  to  it/'  does  not  appear  to  be  consistent  with  legal  principle  or  with  ii.  238. 
the  authorities.    The  rule  in  regard  to  accessory  rights  certainly  con- 
nects every  title  in  the  granter  with  the  conveyance  of  his  real  right ; 
and,  in  the  case  of  Erskine  v.  Hamilton,  19th  December  1710,  an  M.  6319. 
infeftment  of  annual-rent  with  procuratory  and  assignation  to  maills 
and  duties,  granted  by  one  whose  only  title  was  a  disposition  to  an 
apprising,  was  found  to  be  an  implied  conveyance  of  that  disposition, 
so  as  to  exclude  a  posterior  formal  conveyance  of  it. 

The  assignation,  however,  ought  never  to  be  omitted.     But  atten-  Effect  of  as. 
tion  is  required  to  its  effect.     Bights  necessarily  attaching  to  the  wwro™"  ^' 
lands  arc  transmitted  along  with  them,  and  so  obligations  of  war- 
randice pass  by  the  general  assignation  of  writs  without  any  specific 
conveyance,  contrary  to  the  opinion  of  Stair,  whose  doctrine  is  cor-  ii.  3, 46. 
rected  by  Erskine.     But  rights  which  do  not  necessarily  adhere  to  Inst  ii.  3, 31. 
that  which  is  conveyed  do  not  transmit  by  the  general  clausa     Thus, 
an  assignation  of  writs,  mentioning  generally  tacks  relating  to  the 
teinds  of  the  lands  convoyed,  was  held  not  to  give  right  to  a  tack  of 
the  teinds,  under  which  the  disponer  possessed  them,  but  which  was 
not  specially  assigned,  the  general  assignation  being  held  to  be  only 
a  conveyance  in  aid  of  the  disposition  of  the  lands ;  Grahame  v.  D<yn,  *"•  C. ;  1  Rom, 
15th  December  1814.     An  obligation  to  relieve  of  stipend  and  aug-  i^p^gg  j,ot 
mentations  is  not  transmitted  by  a  general  assignment  of  writs  and  thahbmit  obu- 
evidents.     That  is  a  separable  right  and  does  not  run  along  with  the  J^^b'ofbtc^ 
lands,  like  warrandice  of  the  title.     A  disponee,  therefore,  cannot  pexd. 
claim  under  it,  unless  it  be  specially  conveyed  ;  Home  v.  Breadal-  3  B.  435 ; 
hane*8  Trustees,  23d  January  1841  ;  reversed  2l8t  February  1842  ;  i  e^u'^  App.  i! 
and  the  heir  also  pleading  upon  this  obligation,  especially  at  a  dis- 
tance of  time,  will  be  held  bound  strictly  to  prove  his  right  to  it ; 
Sinclair  v.  Marquis  of  Breaddlbane,  16th  January  1844;  reversed  6  D.  378 ; 
14th  August  1846.     Difficulties  having  been  felt  on  the  Bench  and  s^u'g^^p!^'* 
at  the  Bar  with  respect  to  the  nature  of  the  title,  which,  in  accordance  353. 
with  these  decisions,  is  requisite  to  transmit  the  obligation  of  relief 
of  stipend,  argument  was  ordered  upon  that  point  in  Spottiswoode  v. 
SeymeVy  2d  March  1853.     It  was  there  held,  that  the  right  does  not  js  d.  458. 
pass  without  service  or  special  assignation.     Therefore,  the  eldest  son 
of  the  receiver  of  the  obligation  of  relief  having  made  up  his  title  by 
charter  and  sasine  upon  his  father's  resignation,  that  was  held  to  be 
a  title  to  the  lands  only,  and  not  to  the  right  of  relief,  which  re- 
mained in  hcereditdte  jacente  of  the  nsceiver,  and  did  not  pass  to  liis 
son's  singular  successor.     The  right  was  also  decided  not  to  have 
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passed  here  by  the  assignation  of  writs,  not  being  a  clause  of  war- 
randice, but  an  obligation  of  relief 

The  new  form  of  the  clause  bears,  that  the  writs  are  not  only  as- 
signed, but  delivered  conform  to  inventory.  It  is  of  great  importance 
to  have  accurate  inventories,  and  these  are  now  of  the  more  value, 
since  the  Lands  Transference  Act  has  dispensed  with  deduction  of 
the  titles  by  enumeration  in  charters  of  confirmation. 

7.  The  Assignation  of  Rents. — In  old  titles  and  in  others  of  compa- 
ratively recent  date,  this  clause  assigns  the  farms,  maills,  and  duties ; 
and  the  process  by  which  an  heritable  creditor  takes  possession  so  as 
to  levy  the  rents,  is  still  called  the  action  of  maills  and  duties. 
"  Farms,'*  as  used  here,  signified  originally  that  portion  of  the  feu- 
duty  or  rent  which  consisted  in  produce  of  the  lands  for  the  diet  of 
the  superior's  family.  *'  Maills"  expressed  the  money  rent,  being  a 
word  of  French  extraction  signifying  a  silver  coin,  afterwards  with 
us  a  halfpenny.  ^^  Duties"  was  descriptive  of  the  personal  services 
prescribed  in  agricultural  tenures,  as  ploughing,  and  carriages.  Cer- 
tain returns  are  also  called  "  kain"  because  payable  to  the  chief  of 
the  feu.  Every  disposition  necessarily  carries  right  to  the  maills  and 
duties,  whether  they  are  expressly  assigned  or  not.  One  use  of  the 
clause  is  to  settle  the  term  of  entry,  should  that  not  be  otherwise 
fixed.  In  Caldwell  v.  Stirk,  l7th  July  1629,  the  conveyance  having 
been  executed  a  few  days  before  the  term  of  Martinmas  without  men- 
tioning the  term  of  entry,  the  disponer  was  held  to  be  denuded  by 
granting  a  deed  before  the  term,  and  the  purchaser,  therefore,  entitled 
to  the  current  rent  payable  at  Martinmas. 

The  new  abbreviated  form  requires  very  careful  attention  on  ac- 
count of  the  efiect  communicated  to  it  by  the  third  section  of  the 
statute,  which  bears,  that  ^'  the  clause  of  assignation  of  rents,  unless 
''  specially  qualified,  shall  be  held  to  import  assignation  to  the  rents  to 
"  become  duo  for  the  possession  following  the  term  of  entry  according 
"  to  the  legal  and  not  the  conventional  terms,  unless  in  the  case  of 
"  forehand  rents,  in  which  case  it  shall  be  held  to  import  an  assigna- 
"  tion  to  the  rents  payable  at  the  conventional  terms  subsequent  to 
"  the  date  of  entry."  In  order  to  understand  this,  it  is  necessary 
first  to  ascertain  what  is  meant  by  the  legal  terms.  This  is  explained 
by  Mr.  Erskine.  The  two  terms  fixed  by  usage  for  the  payment  of 
rents  are  Whitsunday  and  Martinmas.  At  Whitsunday  the  lands  are 
presumed  to  be  fully  sown,  and  the  first  half-year's  rent  is  payable 
then,  and  the  other  half  at  Martinmas,  which  is  after  the  season  of 
reaping.  These  are  the  legal  terms,  and,  if  I  buy  an  estate  with 
entry  at  Whitsunday,  I  acquire  right  to  the  one-half  of  the  rents  for 
the  possession  of  the  year  then  current,  viz.,  the  half  which  will  be- 
come payable  at  Martinmas.  If  my  entry  is  at  Martinmas,  I  have  no 
right  to  the  rents  of  the  crop  for  that  year,  but  I  am  entitled  to  the 
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whole  rents  of  the  next  crop  payable  at  Wliitsunday  and  Martinmas     Pabt  IIL 
of  the  following  year.    The  meaning  of  the  first  part  of  the  enact-  Chafteb  III. 
ment,  then,  which  makes  the  right  to  the  rents  depend  upon  the  legal 
and  not  upon  the  conventional  terms,  is  this,  that,  although  by  the 
leases  or  other  conventional  arrangement,  the  rent  for  the  half-year 
following  my  entry  is  not  payable  at  the  legal  term,  but  at  a  post- 
poned term,  still  that  term's  rent,  whensoever  payable,  is  the  first  to 
which  I  shall  have  right.     Thus,  if  the  term  of  entry  be  Whitsunday, 
but  the  rents  not  payable  until  Candlemas  and  Lammas  of  the  follow- 
ing year,  then  the  first  term's  rent  leviable  by  the  purchaser  is  that 
to  become  due  at  Lammas  of  the  ensuing  year,  because  that  is  the 
rent  for  the  second  half  of  the  year  current  at  entry.     This  was  the 
rule  before  the  date  of  the  Act,  as  will  be  found  on  referring  to  Shep-  5  dow's  App. 
pard  V.   Watherstone,  24fch  March  1817;  Penman  and  Campbell  v.  ^78. 
KeTy  10th  June  1828.     The  only  alteration  which  the  Act  introduced  6  S.  940. 
was  that  contained  in  the  later  part  of  the  explanation  of  the  clause, 
which  prevents  the  efiect  of  the  legal  terms  when  the  rents  are  by 
agreement  payable  earlier.     In  such  cases,  the  purchaser  is  to  have 
no  claim  for  such  rents,  though  payable  before  or  at  the  term  of  his 
entry.     The  first  rent  that  he  can  levy  is  that  payable  at  the  next 
term  after  his  entry. 

In  this  state  of  the  law,  it  is  now  more  than  ever  advisable,  that 
the  leases  should  be  examined  when  the  purchase  is  made,  and  the 
right  to  the  rents  made  the  subject  of  express  paction,  where  the 
operation  of  the  statute  would  be  unsuitabla 

8.  Obligation  to  relieve  of  feu-duties^  casualties,  and  public  burdens. 
— ^This  clause,  in  the  previous  form,  embraced  the  declaration  of  the 
term  of  the  purchaser's  entry,  which  is  now  removed  to  the  end  of  the 
dispositive  clause.  The  effect  given  to  the  abbreviated  form  by  the 
third  section  is  the  same  as  that  formerly  expressed,  viz.,  that  it  imports 
an  obligation  to  relieve  of  the  burdens,  &c.,  due  prior  to  the  date  of 
the  entry.  In  the  old  form  the  expression  was  "  a^  and  preceding  the 
"  term  of  entry"  which  was  more  correctly  expressive  of  the  effect 
intended  to  be  produced. 

9.  The  clause  of  warrandice. — The  third  section  of  the  Statute 
gives  to  the  abbreviated  form  the  combined  effect  of  what  was  pre- 
viously expressed  in  separate  clauses,  viz.,  absolute  warrandice  as 
regards  the  lands,  and  writs,  and  evidents,  and  warrandice  from  fact 

and  deed  as  regards  the  rents.  It  is  necessary  carefully  to  note  what  Supra,  p.  531. 
was  remarked  when  discussing  the  charter,  that  these  general  words 
have  not  now,  as  formerly,  a  meaning  flexible  according  to  the  nature 
of  the  grant,  and  that  they  must,  therefore,  be  either  omitted  or 
accompanied  by  distinct  qualification,  whenever,  from  the  gratuitous 
character  of  the  transaction,  the  imperfection  of  the  titles,  or  any 
other  cause,  the  warrandice  is  to  be  of  a  lower  degree  than  absoluta 
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Pabt  III.  If  there  is  any  part  of  the  lands  which  it  is  not  intended  to  warrant, 
Chapt^IIL  *^*^  P*^^  should  be  specially  excepted,  for  the  words  will  be  held  to 
8  S.  399.  ^PP^y  ^^  ^U>  ^^  ^^^  qualified.  Of  this  there  is  an  example  in  Ramsay 
Exception  OF  Y.  Cuninghame,  26th  January  1830.  If  the  seller  has  granted  any 
PEu  RIGHTS,  {qjj  rights  which  are  comprehended  within  the  description,  and  to  be 
KAKDicK.  held  of  the  disponee,  such  feu  rights  must  be  expressly  excepted  in 

the  clause  of  warrandice.  In  like  manner  also,  where  the  lands  are 
let  upon  lease,  since  the  right  of  the  tenants  will  exclude  possession 
by  the  purchaser,  the  current  tacks  also  should  be  excepted  from  the 
warrandice ;  and  the  mention  of  them  will  raise  the  presumption, 
that  the  purchaser  was  made  acquainted  with  their  contents.  It  is 
not  unusual  also  to  express  that  he  shall  be  at  liberty  to  challenge 
and  reduce  them  on  any  grounds  not  inferring  warrandice  against  the 
disponer. 

10.  The  clause  of  registration. — In  terms  of  the  schedule,  this  will 
be  for  preservation  and  execution. 
Prbcbft  iwpk-       11.  The  precept  ofsasine. — By  the  old  form  the  precept  of  sasine  in 
FisiTE.  ^jjQ  charter  referred  to  the  manner  of  holding,  but  it  would  have  de- 

feated the  purpose  of  the  disposition  with  the  double  manner  of  hold- 
ing to  limit  the  application  of  its  precept  to  either  tenure.  Its  pur- 
pose was  to  give  a  sasine  attributable  to  either  manner  of  holding,  in 
order  that  the  infeftment  might  be  ascribed  to  the  obligation  de  nie, 
and  so  divest  the  grantor  before  confirmation,  and  yet  not  in  terms 
restricted  to  that  manner,  but  capable  of  being  referred  to  the  a  vie 
obligation,  when  confirmation  was  obtained.  This  object,  in  which 
was  centred  the  peculiar  efficacy  of  the  disposition  with  two  manners 
of  holding,  was  manifestly  defeated,  if,  on  the  one  hand,  the  precept 
began,  as  we  learn  from  Mr.  Ross  it  sometimes  did,  with  the  words, 
^'  and  for  expeding  the  said  infeftment  by  confirmation,"  because 
that  indicated  a  holding  a  me  only,  and  so  the  grantor  was  not 
divested  until  the  right  was  confirmed ;  and,  on  the  other  hand,  if 
the  precept  bore  "  to  be  holden  of  me,"  then  the  sasine  was  plainly  a 
base  right  only,  incapable  of  being  made  public.  These  dangers  were 
avoided,  and  the  complex  object  attained,  by  couching  the  precept  in 
terms  not  referable  to  either  manner  more  than  to  the  other,  so  that 
before  confirmation  it  might  be  held  to  be  base,  and  so  to  have 
divested  the  disponer,  and  yet,  after  confirmation,  in  equal  consist- 
ency with  its  terms,  be  deemed  public,  and  so  capable  of  immediate 
feudal  relation  to  the  superior. 

It  is  unnecessary  to  read  the  terms  of  the  old  precept,  which  were 
the  same  as  in  the  charter,  with  the  omission  of  the  words,  '^  to  be 
"  holden  of  me  for  payment  of  the  feu-duties,"  &c.  The  schedule  to 
the  Lands  Transference  Act  has  adopted  the  precept  previously 
authorized  by  the  Infeftment  Act,  the  general  terms  of  which  adapt 
it  perfectly  to  the  indefinite  holding. 
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The  disposition  concludes  with  ^^^  in- 

12.  The  testing  dause.  Cha^UI. 

This  deed  contains  no  tenendas  or  reddendo,  these  clauses  being 
peculiar  to  rights  which  flow  from  the  superior. 


Completion  ofdisponee'a  title. — Upon  receiving  this  disposition,  the  Gomplbtioh  of 
disponee  can  immediately  have  infeftment  passed  in  his  favour.     The  ^^^  ^^^ 
instrument  of  sasine,  like  the  precept,  is  indefinite,  bearing  no  refer-  pubuclt  ur- 
ence  to  either  manner  of  holding,  and  the  disponee  is  entitled  to'*^"' 
ascribe  it  to  either  tenure.     The  Court,  accordingly,  construes  it  in 
the  manner  most  beneficial  to  him,  and  it  is  held  a  sasine  de  me,  or 
base  right,  denuding  the  disponer  of  the  dominium  utUe,  until  the 
superior's  confirmation  is  obtained,  which  imparts  to  it  the  character 
of  a  public  right  from  the  date  of  the  sasine.   On  a  point  so  important, 
it  is  interesting,  as  well  as  useful,  to  refer  to  the  early  decisions  by 
which  this  convertible  quality  of  the  indefinite  infeftment  was  first 
recognised  and  fixed.     In  Bishop  of  Aberdeen  v.  Viscount  Kenmure,  m.  sou  ; 
16th  July  1680,  the  sasine  being  indefinite,  the  Lords  held,  that  it  was  ^  ^"»  L.C.  i. 
applicable  to  both  tenures,  and  that  the  sasine  a  se  was  perfected  from 
the  date  of  the  sasine  by  the  confirmation  ;  but  that  it  would  have 
been  otherwise,  if  taken  expressly  to  hold  of  the  grantee's  author 
or  his  successors.     In  Bothwel  v.  Deans,  June  1687,  a  superior  con-  M.  3012. 
firming  an  indefinite  infeftment  was  presumed  to  confirm  that  held 
a  me,  and  the  right  being  thus  made  public,  the  mid-superior  (i.e.  the 
disponer)  was  found  no  longer  liable  to  enter  the  vassal  under  the 
obligation  in  the  disposition.     Again,  in  Oliphant  v.  Lindsay,  25th  M.  3014. 
July  1699,  confirmation  of  the  sasine  upon  an  indefinite  precept  was 
held  to  make  it  public,  so  that  it  could  not  afterwards  be  ascribed  to 
the  de  me  holding. 

The  course  of  the  disponee  with  regard  to  the  completion  of  his 
title  is  thus  clear.  If  he  wishes  to  make  his  right  public  at  once,  he 
can,  without  taking  infeftment  on  the  disposition,  execute  the  procu- 
ratory,  and  obtain  a  charter  of  resignation  from  the  superior,  infeft- 
ment upon  which  will  divest  the  disponer  entirely,  and  substitute  him 
in  his  place.  Tliis,  however,  involves  the  expense  of  an  entry  with 
the  superior,  and,  if  it  be  desirable  to  avoid  this  for  the  present,  he 
may  do  so  by  taking  infeftment  immediately,  whereby  he  divests  the 
disponer  of  the  dominium  utile,  and  he  may  postpone  his  entry  with 
the  superior,  and  the  expense  attendant  upon  it,  until,  by  the  death 
of  the  last-entered  vassal,  these  can  no  longer  be  avoided.  Then,  or 
at  any  earlier  time,  his  right  may  be  made  public  by  confirmation,  a 
mode  which  may  now,  as  we  have  seen,  be  enforced  under  the  Lands 
Transference  Act. 


618  LEGTUHES  ON  CONYETAHCINO. 

Part  III.         The  position  of  matters,  however,  before  the  confirmation  must  be- 
^^^   remarked.     The  disponee's  infeftment  being  base,  there  is  a  mid- 

Chaftkb  ill.  .  o  ' 

A  MID-8UPB-  superiority  still  vested  in  the  disponer.  Now,  that  estate  of  supe- 
BioRiTY  EXISTS  rfority  may  be  conveyed  by  the  disponer  to  another,  and,  if  such  pos- 
FniMATiojrr      terior  right  be  first  completed  by  entry  with  the  over-lord,  the  original 

disponee  will  be  prevented  from  making  his  infeftment  public,  and 
holding  immediately  of  the  superior.  The  risk  of  this  is  trifling  with 
reference  to  any  pecuniary  interest,  for  the  duties  of  the  de  me  hold- 
ing are  for  the  most  part  elusory.  But  it  is  a  mistake  not  unlikely  to 
happen  through  inadvertence.  It  is  well,  therefore,  to  know,  that  it 
is  only  alienation  to  a  bond  fide  acquirer,  that  will  defeat  the  dispo- 
nee's  power  to  vest  himself  in  the  mid-superiority.  If  the  heir  of  the 
disponer  shall  make  up  a  title  to  the  mid-superiority,  that  will  not 
exclude  the  disponee  from  it,  for  the  heir  is  bound  by  his  ancestor's 
deeds,  and  so  the  procuratory  and  obligation  in  the  disposition  are  as 
12  8. 117 ;  effectual  against  him  as  if  granted  by  himself ;  Fullarton  v.  Hamilton, 
lifi^**^  ^*  ^*     ^^^  November  1 833.     Here,  A  sold  with  procuratory  and  precept  to 

B,  who  was  infeft  base.  Afterwards,  A's  heir  made  up  a  title  to  his 
succession  including  the  subjects  sold  by  a  precept  of  dare  constat 
from  the  over-lord.  The  note  to  Lord  Moncreiff's  judgment  regards 
this  as  a  pressing  forward  merely  of  the  right  of  mid-superiority  into 
the  person  of  the  heir,  and  not  creating  any  impediment  to  the  com- 
pletion of  the  disponee's  right  either  by  resignation,  (the  procuratory 
continuing  effectual  after  the  death  of  the  grantor  by  the  statutory 
provision  already  cited,)  or  by  confirmation.  Thus  the  indefinite  pre- 
cept and  obligation  for  a  double  manner  of  holding,  though  used  at 
first  only  to  create  a  base  right,  may  be  resorted  to  along  with  the 
procuratory  of  resignation  at  any  distance  of  time  to  effectuate  a 
public  holding,  provided  the  mid-superiority  has  not  been  conveyed 
to  a  bond  fide  acquirer  by  a  title  exclusive  of  the  first  disponee's.  Of 
10  8.622.  this  there  is  a  strong  example  in  Cheyne  v.  Smithy  7th  June  1832. 
Here  there  had  been  possession  by  base  infeftment  upon  a  disposition 
with  double  holdings  for  more  than  forty  years,  when  the  disponee 
was  called  upon  to  take  an  entry,  not  by  his  author's  superior,  but 
by  the  representative  of  a  party  to  whom  the  author  had  granted  a 
second  disposition  of  the  same  subject,  and  who  had  first  executed 
his  procuratory,  and  obtained  a  charter  of  resignation,  whereby  it  was 
pleaded  that  the  first  disponee  was  excluded.  The  later  disposition, 
however,  was  found  on  examination  to  contain  in  its  clause  of  war- 
randice an  exception  of  the  prior  right,  which  was,  therefore,  held 
still  capable  of  being  used,  so  as  to  make  the  first  disponee  hold 
/imaSTBY  DM-  ^J  resignation  or  confirmation  immediately  of  the  common  author's 
poemoK,  AKD    superior. 

BOUND  to"  I^  remains  to  remark,  that  although  the  disponer  obliges  himself  to 

EirrsB  poR  Dm.  infeft  by  two  manners  of  holding,  that  is  for  the  convenience  and  benefit 

FOHVBS  BB* 

■oor. 


DISPOSITION  WITH  DOUBLB  HOLDINa— COMPLETIOM  OF  TITLE.        619 

of  the  disponee.     In  questions  with  him  the  granting  of  the  dispo-     Past  UI. 
sition  is  full  implement  of  the  disponer's  obligations,  the  essence  of  Chatobb  III 
the  transmission  being,  that  he  shall  give  to  the  disponee  the  means 
of  taking  his  own  place.    The  disponer's  heir,  therefore,  cannot  be 
required  by  the  disponee  to  make  up  a  title,  in  order  that  the  disponee 
may  continue  to  hold  of  him.     This  was  tried  in  Dundas  v.  Drum-  M.  15,035;  3 
mondy  10th  February  1769.     Here,  there  was  a  disposition  with  pro-  l^"»  J^  C.  801. 
curatory  and  indefinite  precept,  on  which  the  disponee  was  infeft 
base,  but  did  not  enter  with  the  superior.     On  the  death  of  the  dis- 
poner  the  superior  raised  an  action  of  declarator  of  non-entry  against 
the  disponee  to  compel  him  to  enter.     In  order  to  escape  the  expense 
of  entering  as  a  singular  successor,  the  disponee  instituted  an  action 
against  the  heir  of  the  disponer  to  have  her  ordained  to  enter,  and 
against  the  superior  to  have  him  compelled  to  receive  her.     But  the 
Court  held  that  the  heir  could  not  be  obliged  to  enter.     This  fixes 
the  character  of  the  disposition  with  double  holding,  procuratory,  and 
precept,  as  a  final  act  of  transmission  with  respect  to  the  disponer's 
engAgen^onts  to  the  disponee  ;  and  it  is  thus  suggested  as  an  impor- 
tant practical  rule  for  the  seller's  security,  that  the  disposition  should 
contain  all  these  clauses  as  means  for  the  completion  of  the  grantee's 
title.    Trouble  is  thus  saved  to  his  heir,  for,  having  sold  with  procu- 
ratory and  precept,  the  heir  is  not  bound  to  enter,  and,  if  the  purchaser 
fail  to  enter,  then  it  is  not  incumbent  on  the  superior  to  make  the 
disponer's  heir  a  party  to  the  declarator  of  non-entry.     It  was  so  78.301;  2  Rosa, 
found  in  Magistrates  of  Dundee  v.  Kid,  26th  June  1829.  L-  C.  303. 

Hitherto  we  have  assumed  the  disponer  to  be  a  vassal  infcft  upon  Completion  of 
the  charter,  and  that  the  disponee  proceeds  to  complete  his  <^itle.  ^J^^^^  ^^^^^ 
But  the  superior  is  not  entitled  to  require  an  entry  to  be  taken  while  infeft  ^abe. 
the  fee  is  full,  or  he  may  neglect  to  exercise  his  right  when  it  does 
emerge.  Let  us  now  suppose  that  the  disponee  does  not  complete  his 
title,  but  that,  having  taken  sasine  upon  the  indefinite  precept  so  as 
to  divest  the  granter  of  the  dominium  utile,  he  allows  his  title  to  stand 
upon  that  base  infeftment,  and,  while  it  is  in  that  condition,  sells  to 
another  party.  This  it  is  quite  competent  for  him  to  do,  and  his  dis- 
ponee may  sell  to  another,  and  so  on  without  limit  These  disposi- 
tions, if  followed  by  infeftment,  will  each  in  its  turn  form  a  new  sub- 
infeudation. We  are  now  then  to  consider  the  case  of  transmission, 
where  the  disponee  is  infeft  base.  He  will  convey  in  the  same  man- 
ner as  if  he  were  publicly  infeft  by  a  disposition  containing  obligation 
to  infeft  a  me  or  de  m£,  procuratory  of  resignation,  and  indefinite 
precept.  How  is  the  new  purchaser  to  complete  his  title  ?  We  must 
attend  to  the  feudal  relations  of  all  the  parties.  These  are  the  supe- 
rior, the  vassal,  the  subvassaJ,  and  the  disponee.  Can  the  title  be 
completed  by  resignation  ?    The  disponee  has  right  by  the  assigna- 
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Pabt  IIL     tion  of  writs  to  the  procuratory  of  resignation  granted  by  the  vassal 

Chapter  IIL  to  the  subvassal,  and  that  is  a  good  warrant,  being  granted  by  a  vas- 

CoMPLCTioN  OF  sal  holding  immediately  of  the  superior.     But  if  he  proceeds  thus, 

TITLE,  DI8PONEB  y^h^^;  (jQ^g  j^q  rcsign  ?    Only  the  estate  which  remained  in  the  vassal 

base:—  after  he  was  divested  of  the  dominium  utile  by  the  subvassal's  sasine. 

This,  therefore,  would  be  to  make  up  a  title  only  to  the  mid-superio- 
rity, and  the  property  would  continue  a  separate  estate.  But  there 
is  a  procuratory  in  the  subvassal's  disposition  to  him.  Can  he  use 
that?  Clearly  not,  as  the  title  stands.  For,  as  the  subvassal  did 
not  hold  of  the  superior,  he  could  not  authorize  resignation,  which 
can  only  be  done  by  an  entered  vassal.  But  that  defect  will  be  re- 
moved by  raising  the  subvassal  into  the  rank  of  vassal.  Confirma- 
tion of  the  subvassal's  sasine  makes  him  hold  immediately  of  the 
superior,  and  then  his  warrant  to  resign  becoming  effectual,  his  dis- 

1.  By  charter  ponee's  title  may  be  completed  by  resignation.     These  effects  are  both 

OF  RESIGKATlOll  j  i  r  "j  xi  i         i  r  •  x»  J  £  i.'  • 

AHD  ooHFiRMA-  producod  by  one  wnt, — the  charter  of  resignation  and  confirmation,  in 
TioN.  which  the  resignation  appears  first,  the  qucequidem  bearing  that  the 

lands  formerly  belonged  to  the  subvassal,  holden  by  him  immediately 
of  and  under  the  superior  by  virtue  of  the  confirmation  afterwards 
inserted.  It  contains  a  precept  of  sasine,  infeftment  upon  which 
completes  the  disponee's  title.  The  study  of  this  form  will  materially 
conduce  to  an  accurate  perception  of  the  feudal  rules.  The  main 
feature  is  the  effect  of  the  latter  part  in  making  the  subvassal  hold 
of  the  superior,  and  so  capacitating  him  to  grant  a  valid  warrant  for 
resigning,  which  receives  effect  in  the  first  part  of  the  charter. 

2.  By  charter       But  there  is  another  mode  of  completing  this  title,  simpler  in  its 

form,  and  which,  as  it  is  by  the  operation  of  the  Lands  Transference  Act 
more  succinct  and  less  expensive,  will  probably  be  the  most  frequent 
in  practice.  The  disponee  of  the  subvassal  takes  infeftment  upon 
the  precept  in  his  disposition,  and  then  obtains  a  charter  of  confirma- 
tion. By  the  previous  practice  every  disposition  and  sasine  from  the 
last-entered  vassal  down  to  the  receiver  of  the  entry  was  specially 
narrated  and  confirmed,  the  subordinate  base  fees  (of  which  there  are 
two  in  the  case  before  us)  being  thus  evacuated,  and  the  last  infeft- 
ment made  public.  The  same  effect  is  now  produced  by  confirming 
only  the  last  sasine  according  to  the  form  authorized  by  the  Ijands 
Transference  Act. 

There  are  thus  two  ways  to  complete  the  title  when  the  disponer 
holds  base,  and  these  are  equally  applicable,  whatever  may  be  the 
number  of  base  infeftments  interposed  between  the  last  public  infeft- 
ment and  the  disponee — the  one,  by  resignation  and  confirmation,  in 
which  the  disponer's  right  is  by  confirmation  made  public,  so  that 
resignation  may  effectually  be  made  upon  his  procuratory — the  other 
by  confirmation  alone. 
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We  have  thus  considered  three  forms  of  transmission  : — (1,)  By     Past  III. 
disposition  authorizing  a  public  holding — (2.)  By  subinfeudation —  Chafimb  m. 
and  (3.)  By  disposition  with  double  manner  of  holding.     In  all  these 
cases  it  is  assumed  that  the  disponer  was  infeft  either  by  a  public  or 
a  base  right.     We  shall  now  inquire,  how  the  transmission  is  made 
when  the  disponer  is  not  infeft 

It  will  be  found  stated  by  Mr.  Erskine  that  not  only  complete  feudal  Cohtetavcb 
rights,  but  incomplete  personal  ones  also,  are  capable  of  transmission,  ^  ^kmohal  ^ 
as  charters  or  dispositions  not  perfected  by  sasine.     When  by  the^^  7  26. 
transference  of  such  rights  the  acquirer  obtains  an  assignation  of  the 
imexecuted  warrant  of  sasine  or  resignation,  he  can  by  the  use  of 
that  warrant  render  his  right  real  by  infeftment.     This  right  being 
personal,  the  proper  form  of  transmission  is  the  assignation  ;  but  the 
deed  employed  is  known  as 

The  Disposition  and  Assignation. — It  is  so  called,  because  the  grantor  DnpoHnro 
dispones  the  lands  by  a  dispositive  clause,  as  if  he  were  infeft,  be-  ^^rdb  hot 
sides  assigning  the  warrant  which  is  to  enable  the  disponee  to  obtain 
infeftment.  Disponing  words,  however,  are  not  essential ;  and  it  is 
the  transference  of  the  warrant,  with  the  expressed  design  that  the 
assignee  shall  through  it  obtain  infeftment,  that  constitutes  the  es- 
sence of  this  conveyance.  Before  the  end  of  the  17th  century,  this  1693,  c  85. 
mode  of  conveyance  was  subject  to  great  inconvenience  from  the  ope- 
ration of  the  rule  of  law  by  which  a  mandate  falls  upon  the  death  of 
either  mandant  or  mandatory,  a  rule  which  prevented  the  execution 
of  the  procuratory  of  resignation  or  precept  of  sasine  after  the  decease 
of  either  the  grantor  or  grantee.  We  have  elsewhere  had  occasion  to 
observe  that  this  rule  was  never  with  propriety  applied  to  cases  in 
which  the  mandate  was  intended  to  benefit  the  party  receiving  it,  and 
no  injury  could  result  to  the  estate  or  representatives  of  the  grantor 
by  the  use  of  his  authority  after  his  death.  Nevertheless  the  rule 
was  held  inflexible,  and  was  enforced  upon  the  death  of  the  receiver, 
as  well  as  of  the  granter — in  which  event,  consequently,  no  real  right 
could  be  acquired  without  judicial  proceedings  against  the  heir  of  the 
granter,  or  at  the  instance  of  the  grantee's  heir,  in  order  to  have  the 
disponcr's  representative  vested  and  capacitated  to  grant  a  new  war- 
rant, or  to  have  one  judicially  supplied,  or,  on  the  other  hand,  to  obtain 
a  new  warrant  in  favour  of  the  grantee's  heir.  It  was  to  remedy 
these  inconveniences  that  the  Act  1693,  cap.  35,  was  passed,  declaring 
that  procuratories  of  resignation,  and  precepts  of  sasine,  should  con- 
tinue in  force,  and  be  suflicient  warrants  for  resignation  and  sasine  in 
favour  of  the  grantees,  and  their  heirs,  assignees,  and  successors, 
having  right  by  general  service,  disposition  and  assignation,  or  adju- 
dication, as  well  after  as  before  the  death  of  the  grantors,  or  parties 
to  whom  they  are  granted,  or  both.     This  Statute  has  always  been 


622 


LEOTUBES  ON  COMYETAKOIKO. 


Part  IH. 

Chapter  III. 

Assignation 
of  procura- 
tort  with 
purpose  to 
tran8per,  is 

ENOUGH. 

16  8.184;  2 
Bell's  App. 
214 ;  2  Ross, 
L.  C.  435. 


Form  of  dispo- 
sition AND 
ASSIGNATION. 


regarded  as  one  of  the  most  remarkable  improvements  in  the  history 
of  conveyancing  in  Scotland. 

A  personal  right  to  lands  with  an  unexecuted  procuratory  of  resig- 
nation may  be  effectually  transferred  by  a  simple  assignation  of  the 
procuratory,  provided  the  purpose  of  the  assignation,  as  intended  to 
transmit  the  right,  and  to  enable  the  assignee  to  obtain  infeftment,  be 
explicitly  stated ;  Menton  v.  Anstruiher,  5th  December  1837,  aflSrmed 
18th  August  1843.     In  the  report  of  the  appeal  will  be  found  the 
form  of  an  a!bsignation  in  the  most  simple  terms,  which  is  held  by  the 
Judges  to  be  sufficient  to  effect  this  transference ;  and  the  whole  of 
the  opinions  of  the  Judges  in  this  case  is  instructive.     It  was  a  con- 
veyance by  entail,  made  in  the  form  of  a  procuratory  of  resignation, 
with  obligation  to  infeft,  and  a  general  assignation  of  writs.    The 
title  of  the  maker  of  the  entail  consisted  of  a  right  to  an  unexecuted 
procuratory  of  resignation ;  and  it  was  here  taken  for  granted,  that  the 
procuratory  was  transmitted  by  the  general  assignation  of  writs,  as 
effectually  as  if  it  had  been  specially  assigned.     The  general  doctrine 
now  under  consideration  was  also  here  established,  that  an  assigna- 
tion of  the  personal  right,  in  combination  with  a  procuratory  of  re- 
signation and  an  obligation  to  infeft,  or  either  of  these,  or  with  terms 
otherwise  sufficiently  expressive  of  the  grantor's  intention  to  transfer 
the  procuratory  so  as  to  enable  the  assignee  to  obtain  infeftment,  is  a 
sufficient  conveyance.     There  was  here,  it  will  be  observed,  not  only 
an  unexecuted  procuratory  assigned,  but  a  second  procuratory  executed 
by  the  grantor  of  the  assignation.     The  second  procuratory  was  held 
to  amount,  in  such  circumstances,  to  a  mandate  in  favour  of  the  assig- 
nee to  execute  the  first. 

But  the  ordinary  form  of  conveyance,  in  transmitting  a  personal 
right  to  lands,  is,  as  we  have  stated,  a  disposition  and  assignation,  the 
latter  term  indicating  the  personal  nature  of  the  right.  The  deed  is 
in  the  same  form  as  an  ordinary  disposition,  with  an  obligation  to 
infeft  by  two  manners  of  holding,  and  all  the  other  clauses  which  we 
have  reviewed,  but  omitting  the  procuratory  of  resignation  and  precept 
of  sasine,  which  already  exist  in  an  unexecuted  form,  and  are  to  be 
transferred  to  the  disponee.  In  the  clause  of  assignation  of  writs,  it 
was  usual  by  the  previous  practice,  after  the  general  terms  of  assign- 
ment, to  insert  a  special  assignation  of  the  unexecuted  procuratory 
and  precept,  specified  by  reference  to  the  disposition  containing  them, 
which  was  described  by  the  names  of  the  grantor  and  grantee,  and 
its  date.  Such  a  special  assignment  it  is  now  unnecessary  to  insert, 
because  the  general  clause  prescribed  by  the  Lands  Transference  Act 
is  declared  by  the  3d  section  to  import  an  absolute  and  unconditional 
assignation  to  the  writs  and  evidents,  and  to  all  open  procuratoriea 
and  precepts  therein  contained,  to  which  the  disponer  has  right 
The  effect  of  this  deed  is,  of  course,  only  to  transfer  to  the  receiver 


DISPOSITION  AND  ASSIGNATION.  623 

the  same  personal  right  which  belonged  to  the  granter,  for,  as  the     Pabt  IIL 
latter  had  no  real  right,  it  is  impossible  that  his  transmission  can  by  chaptkb  III. 
itself  impart  a  real  right  to  the  disponee.     It  contains,  however,  the  Effect  op  d»- 
means  of  making  the  right  real,  and  any  delay  in  doing  this  is  at-  ««"<>»  ^^^ 
tended  with  danger  from  two  sources,  viz., — 1.  A  second  disposition 
by  the  granter  of  the  warrants  assigned,  if  first  completed  by  infeft- 
ment,  will  exclude  the  assignee,  and  leave  him  dependent  for  indem- 
nification upon  the  warrandice.     The  claim  of  warrandice  will  lie  not 
only  against  the  granter  of  the  two  dispositions,  but  also  against  the 
disponee  who  assigns  his  procuratory  and  precept,  for  he  is  liable  for 
his  autlior's  deeds,  if  these  shall  be  made  real  by  infeftment  before 
the  assignee  is  infeft;  Dewar  v.  Aitken,  17th  July  1780.     2.  The  M.  16,687. 
second  hazard  is  a  subsequent  assignation  of  the  unexecuted  procu-  Fartt  who 
ratory  and  precept,  completed  by  infeftment  before  the  first  assignee  n^^^J^t 
is  infeft.     Assignations  to  debts  are  preferable,  not  according  to  their  pxefebbxd. 
dates,  but  according  to  priority  of  intimation — a  rule  founded,  as  Mr. 
Ross  observes,  not  upon  reason,  but  upon  expediency,  in  order  to  pre- 
vent fraud  by  secret  transmissions.    There  are  no  means,  however,  of 
establishing  such  a  criterion  of  preference  in  the  transmission  of 
personal  rights  to  land,  there  being  no  debtor  to  whom  intimation 
could  be  made,  and  the  early  judgments  of  the  Court  were  incon- 
sistent, it  having  been  decided  in  1676,  that  the  assignation  of  an 
incomplete  real  right  had  no  effect  in  competition  with  a  party  who 
had  completed  his  right  by  infeftment,  while  a  contrary  judgment 
was  pronounced  in  1699.     The  former  rule  certainly  involved  the  true 
principle,  inasmuch  as  it  made  the  preference  to  depend  upon  the 
attainment  of  a  real  right  by  infeftment.     The  holder  of  a  personal 
right  is  never  fully  divested,  until  his  assignee  is  infeft,  and  the  real 
right,  as  we  have  seen,  remains  in  the  granter  of  the  procuratory  and 
precept,  until  he  is  divested  by  the  infeftment  of  another.     The  pre- 
ference, therefore,  is  to  him  who  shall  first  by  infeftment  carry  the 
real  right  out  of  the  party  last  infeft  into  his  own  person ;  Bell  v.  M.  2848 ;  2 
Gartshore,  22d  June  1737.     This  was  the  case  of  an  estate  purchased  ^^"'  ^  ^'  ^^^' 
at  a  judicial  sale.     The  purchaser  extracted  the  decree  of  sale,  but 
did  not  take  infeftment,  and  assigned  his  personal  right.     Thereafter, 
a  creditor  of  the  purchaser  adjudged  from  him  his  right  under  the 
decree  of  sale,  and  obtained  infeftment  upon  the  adjudication  before 
the  assignee  was  infeft ;  the  adjudger's  real  right  was  held  to  be  pre- 
ferable.    Generally,  a  personal  right  remaining  unfeudalized  is  sub- 
ject to  the  hazard  of  being  excluded  by  the  creation  of  a  real  right  in 
another  party,  who  may  not  be  bound,  or  not  be  able,  although  bound, 
to  validate  the  personal  right.     An  example  is  presented  in  Laturie 
or  Boyes  v.  Lawrie,  10th  March  1854.     There  a  party  in  1 796  obtained  16  D.  86a 
a  disposition  of  lands,  but  was  not  infeft.     In  1830,  the  heir  of  the 
disponer  served,  and  was  infeft ;  and  in  1839,  he  became  bankrupt 
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Pabt  III.     and  was  sequestrated.     By  force  of  the  statutory  transmission  the 
Chapter  IIL  trustee's  title  was  held  complete,  and  free  of  any  obligation  to  convey 

to  the  disponee  of  1796.* 
How  DOES  DM-      How,  then,  is  the  disponee  of  a  personal  right  to  complete  his  title  ? 
80NAL  RIGHT     If  tho  Hglit  assignod  stands  upon  a  charter,  his  only  course  is  to  take 
HAKE  IT  REAL?  infeftmeut  upon  the  charter.     The  instrument  is  the  same  as  in  the 

1.  Byinfept-    ordinary  case,  with  the  addition,  that,  in  order  to  warrant  the  notary 

to  pass  infeftment  in  his  favour,  the  disponee  must  produce,  or  cause 
to  be  produced,  to  him,  not  only  the  charter  containing  the  precept, 
but  the  disposition  and  assignation,  or  other  deed,  whereby  he  acquires 
right  to  the  charter  and  precept,  and  the  production  of  these  must  be 

2.  By  chabtbk  set  forth  in  the  instrument.     If,  again,  the  personal  right  is  contained 

OF  REBIONATION  .  j«  •••  •,!  ,1  ,  1  X      xl-  'ir 

AND  uiFEFT-  ^^  *  dispositiou  witu  unexocutcd  procuratory  and  precept,  then,  if 
MBNT.  the  grantor  was  infeft  public,  the  assignee  may  complete  his  title 

either  by  resignation  or  confirmation.  He  may  resign  upon  the  pro- 
curatory, and  obtain  a  charter  of  resignation,  which  will  set  forth  in 
the  qucequidem  both  the  disposition  by  the  last-entered  vassal,  and 
the  disposition  and  assignation  in  favour  of  the  receiver  of  the  charter. 
Infeftment  upon  this  charter  will  constitute  a  complete  public  right 

3.  By  iwfeft-  But  the  disponee  may  prefer,  (and  tliis  will  be  the  general  course, 
charter'of  since  it  avoids  the  immediate  expense  of  an  entry  with  the  superior,) 
cx)iifihmation.  to   take   infeftment  immediately  upon  the  unexecuted  precept  of 

sasine,  setting  forth  in  the  instrument,  as  already  directed  in  the  case 
of  a  charter,  not  only  the  deed  containing  the  precept,  but  the  dispo- 
sition and  assignation,  or,  as  it  is  called  by  Stair,  and  in  our  familiar 
law  language,  the  mid-couples,  which  connect  him  with  the  precept. 
He  will  thus,  if  tho  disposition  authorizes  an  alternative  holding,  im- 
mediately divest  his  author  of  the  personal  right,  and  the  grantor  of 
the  disposition  of  the  dominium  utile,  and  his  title  may  be  made  public 
at  any  time  by  charter  of  confirmation,  which,  under  the  previous 

*  There  is  a  distinction  between  a  personal  right  to  lands,  and  a  more  jaa  crediH  to 
demand  a  yalid  charter  on  the  footing  that  none  has  been  jet  obtained ;  and  a  competition 
may  arise  between  parties  claiming  in  right  of  the  person  who  possessed  such  jus  eredtii. 
18  D.  47.  An  instance  of  this  occurred  in  Edmond  ▼.  Magistrates  of  Aberdeen,  16th  Noyember  1855. 

There,  under  articles  of  roup,  A  feued  lands  from  the  exposer,  who,  as  superior,  executed  an 
original  charter  in  his  favour.  Tho  lands  were  subsequently  acquired  by  B,  who  executed 
over  them  a  bond  and  disposition  in  security,  which  was  recorded.  B  having  become  bank- 
rupt, his  trustee,  on  the  ground  that  no  valid  feudal  right  to  the  lands  had  ever  been  con- 
stituted, sued  the  successors  of  the  exposer  to  grant,  as  superiors,  a  vaKd  charter  in  his 
favour  as  trustee.  The  bond-holdor  compeared,  and  maintained  that  he  had  a  preferable 
right  to  demand  a  charter.  The  Court  held — 1.  That  the  bankrupt,  owing  to  defects  in  the 
tenend<is  and  precept  of  sasine  in  A's  original  charter,  had  a  merejtts  crediti  to  obtain  a  per- 
sonal right  in  a  form  admitting  of  its  being  feudalized, — 2.  That  this  j%ts  crediH  was  com- 
municated to  B*s  creditor  by  his  bond  and  disposition  in  security,  which  imported  a  convey- 
ance thereof, — 3.  That  the  registration  of  this  bond  in  the  register  of  sasines  was  equivalent 
to  intimation  of  such  conveyance,  and  vested  the  jus  crediti  in  the  bond-holder, — and  4.  That 
the  superior  could  not  grant  a  charter  to  the  trustee,  except  under  burden  of  the  bond-holder's 
preferable  right.    This  judgment  is.  under  appeal. 
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practice,  would  have  set  forth  the  disposition,  the  mid-couples,  and     Pabt  III. 
the  sasine,  but  will  now,  in  terms  of  the  Lands  Transference  Act,  chapter  III. 
specify  the  sasine  alone.     If  the  granter  of  the  disposition  containing  4.  by  charter 
the  procuratory  and  precept  was  not  publicly  infeft,  but  held  by  a  ^'  resiohatiok 
base  infeftment,  then  his  infeftmcnt  must  be  confirmed,  in  order  tOxioN;  or  bt  in- 
validate the  procuratory,  if  the  acquirer  of  it  desires  to  enter  by  re-  ^^^^^^  a»'> 

C7HARTER  CF 

signation,  which  he  will  then  accomplish  by  obtaining  a  charter  of  cohfirmatiov. 
resignation  and  confirmation  in  the  form  we  have  already  described, 
taking  care  to  set  forth  the  mid-couples  along  with  the  disposition 
in  the  quasquidem,  which  is  advisable,  though  not  essential.  Or,  the 
granter  of  the  precept  being  infeft  base,  the  acquirer  of  it  may  also 
take  a  base  infeftment  in  his  own  favour,  setting  forth  in  the  instru- 
ment his  right  to  the  precept,  and  then  confirmation  of  his  own 
infeftment  will  complete  his  right  as  holding  immediately  of  the 
superior. 

We  may  notice  here,  that,  although  production  must  be  made  to  Adtuority  of 
the  notary  of  all  the  links  which  connect  the  party  infeft  with  the  ^  ^^^^^^  ^^ 

•^  ,  COMMiaSlOIfBR 

warrant,  that  rule  is  not  extended,  so  as  to  render  it  necessary  to  set  need  wot  ew- 
forth  the  authority  of  a  factor  or  commissioner,  when  the  disposition  ^^  *^*'k*- 
is  executed  under  powers  granted  by  the  disponer  ;  Proctor  v.  Car-  $871. 
negy,  14th  May  1 796.    It  was  here  decided  not  to  be  a  fatal  objection, 
that  the  sasine  neither  narrated  the  commission,  nor  bore  production 
of  it  to  the  notary. 


The  enactment  of  the  Statute  1693,  cap.  35,  preserving  procura- Deduction  of 
tories  and  precepts  in  force  after  the  death  of  the  granters  and  grantees,  ig^^c^ss.^'' 
was  made  conditional  upon  this  important  provision,  "  that  the  instru- 
'*  ments  of  resignation  and  seisins,  taken  after  the  death  of  either 
"  party,  express  the  titles  of  those  in  whose  favour  the  resignation  is 
''  made,  and  to  whom  the  sasine  is  granted,  and  that  the  same  be  de- 
"  duced  therein;   otherwise  to  be  void  and  null.'^      This  statutory  1.  In  the  case 
nullity  must  be  carefully  kept  in  view.     Its  application  in  the  case  ^^  *^'»"- 
of  sasines  is  clear,  and  has  never  formed  the  subject  of  doubt.     In 
expeding  infeftment,  tlierefore,  in  favour  of  any  party  after  the  death 
of  him  to  whom  the  precept  was  granted,  there  must  be  produced  to 
the  notary,  and  he  must  set  forth  in  his  instrument,  not  only  the 
deed  containing  the  precept,  but  the  mid-couple  or  other  right,  whether 
it  be  a  disposition  and  assignation,  a  general  service,  a  general  dispo- 
sition, or  an  adjudication,  which  gives  the  party  infeft  right  to  use 
the  precept.     If  this  is  neglected  the  sasine  will  be  null.     But  with  2.  In  the  cabe 
respect  to  instruments  of  resiraation  there  was  not  room  for  a  rule  ^^  »8tru- 

.  ,  ,  ^  MEMT8  OF  RE- 

SO  clear  and  intelligibla     As  to  instruments  of  resignation  ad  rema-  sioxation  ad 
nentiam,  indeed,  there  could  be  as  little  doubt  as  in  the  case  of  sasines,  »"^a*»««'»«'»- 
for  these  form  steps  of  the  title,  as  important  and  indispensable  as 
the  sasine,  and  it  is  therefore  certain  that,  if  in  an  instrument  of 
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Part  iil     resignation  ad  remanentiam  taken  after  the  death  of  the  grantee  of 

Chapter  III.   ^^0  procuratory  it  should  be  omitted  to  set  forth  the  title  by  which 

the  user  of  the  procuratory  obtained  right  to  it,  the  omission  would 

3.  In  the  case  i^fer  a  nullity  in  the  instrument.     Instruments  of  resignation,  how- 

infavorem.       ever,  ncver  formed  an  essential  part  of  the  title,  when  the  resignation 

was  infavorem,  so  that  the  lands  did  not  remain  with  the  superior. 
Such  instruments  do  not  appear  to  have  been  unifonnly  prepared  at  any 
time  ;  and,  when  they  were  used,  it  was  not  to  constitute  steps  in  the 
progress,  but  to  give  those  in  whose  favour  they  were  expede  a  ground 
of  action  against  the  superior  to  compel  him  to  complete  their  entry. 
The  instrument  was  evidence  of  the  fact  of  the  resignation,  and  of  the 
superior's  acceptance  of  it,  which  imported  an  obligation  upon  him 
to  infeft  the  resignatary.  As  long  as  the  instrument  of  resignation 
in  favor  em  was  used  for  this  purpose,  or  for  any  purpose,  its  validity 
would  clearly  depend  upon  its  compliance  with  the  statutory  provision 
in  the  insertion  of  the  party's  title,  when  he  resigned  upon  a  procu- 
ratory after  the  death  of  the  receiver  named  in  it.  After  the  Heri- 
table Jurisdictions  Act,  20  Geo.  II.  cap.  50,  it  is  evident,  that  instru- 
ments of  resignation  in  favorem  could  serve  no  purpose  whatever  to 
the  grantee  of  a  procuratory,  for  he  was  empowered  by  that  Act  to 
charge  the  superior  to  enter  him.  Accordingly,  they  have  since  fallen 
into  disuse,  and  are  never  met  with  in  modem  practice.  At  the  same 
time  a  notion  has  prevailed  in  some  quarters,  that,  as  the  Statute 
requires  the  title  to  be  deduced  after  the  grantee's  death,  and  that 
only  in  the  instrument  of  resignation,  which  alone  is  the  object  of  the 
statutory  nullity,  such  instruments  were  indispensable  in  the  parti- 
cular case  of  a  title  expede  after  the  death  of  the  receiver  of  the 
procuratory.  That  idea,  it  appears,  continued  to  be  entertained  even 
after  the  Infeftment  Act  of  1845,  which  in  its  9th  section  abolishes 
instruments  of  resignation  in  favorem  without  distinction,  upon  the 
ground  that,  as  separate  instruments,  they  were  intended  merely  to 
connect  the  procuratory  with  the  charter  of  resignation,  and  that 
they  are  now  rarely  used  in  practice,  and  are  wholly  unnecessary. 
The  question,  however,  has  now  been  tried,  and  the  suflSciency  of  the 
title  sustained,  although  no  instrument  of  resignation  was  ever  pre- 
11  D.  37 ;  pared  or  extended  ;  Renton  v.  Anstruther,  14th  November  1848.  The 
146.    '  opinions  of  all  the  Judges  were  taken  in  this  case,  and  should  be 

carefully  perused. 
Deduction  OP       While  the  use  of  instruments  of  resignation  in  favorem  was  given 
TER  OP  EE8IO-    ^p,  tlio  practico  was  adopted  of  observing  the  statutory  direction  by 
V^T^^'al  *  ^  embodying  the  deduction  of  titles  in  the  charter,  and,  accordingly,  by 

universal  custom  the  qucequidem  sets  forth  all  the  titles  of  those  in 
whose  favour  procuratories  to  deceased  grantees  are  executed.  The 
practice,  as  we  shall  presently  find,  is  now  sanctioned  by  statute,  but 
it  was  previously  conceived,  that  the  neglect  of  it  exposed  the  titles 
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to  the  operation  of  the  nullity.  This  question,  however,  was  also  Part  III. 
tried  in  the  case  of  Benton  last  cited  ;  and  it  was  the  opinion  of  the  Chapter  III. 
Court,  that  the  omission  of  deeds  in  the  qucequidem  does  not  imply 
a  nullity,  the  nullity  being  by  tl|e  terms  of  the  statute  applied  to 
instruments  of  resignation  only.  At  the  same  time,  the  practice  of 
accurate  deduction  was  distinctly  approved,  as  one  which  no  experi- 
enced Conveyancer  or  Counsel  would  overlook,  and  it  now  rests  upon 
statutory  authority,  the  Infeftment  Act,  8  &  9  Vict.  cap.  35,  enacting 
in  §  9,  that  the  deduction  of  titles,  required  by  the  Act  1693  to  be 
made  in  the  instruments,  shall  from  and  after  the  date  of  the  Act 
be  made  in  the  charter,  of  resignation. 

In  the  transmission  of  the  i)ersonal  right  we  have  pointed  out,  that  Warraot  of 
the  proper  form  of  conveyance  is  to  assign  the  existing  unexecuted  lirj^TXi^ 
procuratory  and  precept,  and  to  omit  these  clauses  in  the  disposition  ^^^ 
to  the  purchaser.     There  is  no  incompetency,  however,  in  taking  a 
procuratory  and  precept  even  from  a  disponer  possessing  upon  the 
personal  title  ;  and  in  peculiar  circumstances  it  may  be  advisable  to 
do  so.     It  is  true,  that  infeftment  upon  the  warrant  of  a  party  who 
has  no  real  right  is  ineffectual ;  but  the  right  of  the  grantor  may  be 
completed  afterwards  by  infeftment,  and  that  completed  right,  when- 
ever it  is  effected,  accresces  so  as  to  validate  the  infeftment  of  the 
grantee.     This  is  under  the  rule,  jus  superveniens  auctori  cedit  succes- 
eori — a  principle  inherent  in  the  nature  of  warrandice,  which,  as  it 
obliges  the  disponer  to  make  good  the  disponee's  title,  necessarily 
binds  him  to  contribute  to  the  fortification  of  that  title  every  right  Ersk.  Inst.  iL 
which  shall  accrue  to  himself.     We  shall  have  occasion  to  revert  to  ' 
the  doctrine  of  accretion  again  in  treating  of  the  conveyance  by  an 
heir  not  entered.      It  is  only  in  emergencies,  that  a  Conveyancer 
would  infeft  the  disponee  of  a  party  whose  right  is  personal,  as,  for 
example,  in  circumstances  of  urgency,  when  it  is  desired  to  take  a 
conveyance  for  the  sake  of  security,  but  the  titles  cannot  be  procured. 
By  infefting  the  disponee  there  is  laid  the  foundation  of  a  title  which 
may  be  validated  afterwards  by  sasine  in  favour  of  the  grantor,  should 
his  right  prove  to  be  personal,  and  the  subsequent  completion  of  his 
right  will  accresce  first  to  the  first  infeftment  flowing  from  him,  agree- 
ably to  the  rule  which  will  presently  be  explained. 

It  is  to  be  remarked  here,  that  it  is  only  the  grantee  of  a  personal 
feudal  right  who  can  assign  its  warrants.  The  grantor  after  executing 
the  disposition  has  no  longer  any  control  over  the  warrants.  They 
can  only  be  assigned  by  the  grantee.  An  attempt  to  assign  a  precept 
of  sasine  by  the  party  who  had  granted  it  was  found  inept,  in  GammeU  12  D.  19. 
V.  GathcaHy  13th  November  1849. 
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Pabt  III. 
Chapteu  III. 


1.  DisFOsmoir 

BT  HSIB  UlTBN- 
TEBED,  WHERB 
ANCESTOR  IV- 
FKFT. 


AOGRETION. 


12  D.  893. 


The  next  case  of  transmission  where  the  grantor's  right  is  per- 
sonal is 

The  Disposition  by  an  heir  unentered. — The  heir  not  having  made 
up  his  title,  the  lands  are  in  hcereditate  jacente  of  his  ancestor,  out  of 
which  they  must  be  conveyed  by  an  act  voluntary  or  judicial,  and 
vested  in  the  heir,  before  he  can  grant  a  disposition  containing  the 
means  of  immediately  divesting  himself.  We  shall  afterwards  have 
occasion  to  examine  the  modes  of  conveying  heritable  property  from 
the  dead  to  the  living  by  service  or  precept.  Until  that  is  done,  no 
conveyance  immediately  effectual  can  be  granted  by  the  heir,  because 
the  fee  is  in  his  ancestor's  hcereditas,  and  cannot  be  transferred  to  a 
purchaser,  until  it  is  first  vested  in  his  own  person.  Although,  how- 
ever, the  grantee's  right  cannot  be  made  instantly  real,  that  is  no 
hindrance  to  the  conveyance  being  immediately  granted,  and  infeft- 
ment  taken  in  his  favour,  in  the  view  of  these  being  validated  by  the 
rule  jus  superveniens  upon  the  completion  of  the  heir's  title. 

We  must  here  ascertain  the  condition  of  the  ancestor's  title. 

(1.)  If  the  ancestor  was  infeft,  the  heir  must  along  with  the  con- 
veyance of  the  lands  grant  authority  to  complete  his  own  title.  The 
mandate  may  be  separate,  or  it  may  be  inserted  in  the  disposition. 
The  grantor  is  designed  eldest  lawful  son,  (or  otherwise,)  and  apparent 
heir  of  the  deceased  heritable  proprietor.  Immediately  before  the 
obligation  to  infeft  there  is  a  clause  binding  him  to  procure  himself 
upon  his  own  expenses  duly  and  lawfully  served  and  retoured  heir  to 
his  ancestor,  and  infeft  and  seised  in  due  and  competent  form.  After 
the  obligation  to  infeft  there  is  an  appointment  of  blank  procurators 
to  purchase,  procure,  and  obtain  the  grantor  infeft  as  heir,  by  service 
and  retour,  precept  of  dare  constat,  or  otherwise.  The  introduction 
to  the  precept  of  sasine  also  marks  the  condition  of  the  title : — "  As 
"  if  I  were  already  infeft  and  seised,  and  then  as  now,  and  now  as  then, 
"  /  desire;'  &c. 

Upon  receiving  the  disposition  in  these  terms,  the  disponee  may 
take  infeftment,  and  proceed  to  get  the  heir's  title  completed.  The 
effect  of  the  completion  is  to  convey  the  estate  from  the  hcereditas  of 
the  ancestor  into  the  heir's  person,  and  by  the  rule,  jiis  superveniens 
auctori  accrescit  successori,  it  instantly  passes  into  the  disponee  by 
virtue  of  his  prior  infeftment.  Fictions  juris  the  right  was  in  the 
heir  when  he  contracted,  and  the  disponee's  sasine  is,  therefore,  vali- 
dated from  its  date,  although  prior  to  the  heir's  title.  The  general 
doctrine  of  accretion  is  strongly  exemplified  in  Glassford's  Executors 
V.  Scott,  9th  March  1850.  It  was  the  case  of  a  bond  of  annual-rent, 
granted  by  an  heir  of  entail  before  he  had  any  title,  and  without  the 
concurrence  of  the  heir  then  in  possession.  The  completion  of  the 
granter's  title  upon  a  conveyance  of  subsequent  date  was  held  to 
accresce  to,  and  validate,  the  bond.     The  effect  of  this  principle  in  a 
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competition  of  infeftments  is  illustrated  in  the  case  of  Neihon  v.  Vakt  III. 
Murray^  22d  December  1738.  There,  the  common  debtor  had  granted  cnAraR  in. 
several  infeftments  before  he  was  himself  infeft ;  and  the  question  m.  7773. 
arose,  whether  his  infeftment,  when  it  was  taken,  had  the  effect  to 
bring  them  all  in  pari  passu,  or  whether  they  were  preferable  according 
to  priority  of  date.  The  argument  will  be  found  stated  with  beau- 
tiful clearness,  that  all  the  competing  rights  were  derived  through 
the  same  author,  who  was  bound  by  the  rule,  jus  superveniens,  and  ex- 
cluded personali  exceptione  from  pleading  the  defect  of  his  own  right 
at  the  date  of  the  first  infeftment.  But  the  holders  of  the  posterior 
infeftments  derived  their  right  through  him,  and  they  were  also, 
therefore,  debarred  from  pleading  that  defect.  The  Lords  preferred 
the  claimants  according  to  the  priority  of  their  infeftments.  The 
same  principle  is  strikingly  illustrated  in  Pater  son  v.  Kelly,  10th  m.  7776; 
December  1742.  Gird  wood,  possessing  upon  a  personal  title  with- ^J^»  ^  ^•» 
out  infeftment,  granted  an  heritable  security  to  Kelly,  and  afterwards 
an  heritable  security  to  Paterson,  upon  which  Paterson  was  imme- 
diately infeft,  before  sasine  was  taken  on  the  first  bond.  Kelly, 
discovering  that  Girdwood,  the  proprietor,  was  not  infeft,  obtains  in- 
feftment to  be  taken  in  favour  both  of  Girdwood  and  of  himself  But 
these  infeftments  being  posterior  in  date  to  Paterson's,  the  Court 
held,  that  the  author's  infeftment  accresced  first  to  Paterson,  and 
operated  retro,  so  as  to  validate  it  from  its  date.  It  makes  no  differ- 
ence in  the  rule  that  the  common  author  is  not  infeft  until  a  compe- 
tition arises.  His  infeftment,  whensoever  it  may  be  taken,  accresces 
first  to  the  sasine  first  in  date. 

When  the  ancestor  had  only  a  personal  right  upon  a  disposition  2.  DuFoemoai 
with  open  procuratory  and  precept,  we  might  proceed  in  the  same  ®^  "^"  ''"'*' 
way  as  if  the  heir  had  no  intention  to  sell,  and  make  up  his  title  by  avcbbtor  kot 
general  service  connecting  him  with  the  personal  right,  and  infefb-  ™""- 
ment  in  the  base  right,  or  charter  of  resignation  and  infeftment ; 
after  which  the  author  would  be  in  a  position  to  grant  warrants  of 
resignation  and  infeftment  liimself.     Assuming  this  form  of  proce- 
dure to  be  adopted,  it  is  evident  that  the  heir  may  competently  at  once 
grant  disposition  with  procuratory  and  precept  himself,  and  that  the 
subsequent  completion  of  his  own  title  by  service  and  infeftment  will 
accresce  to  his  disponce's  sasine.    In  this  view  the  doctrine  of  Erskine  Inst  ii.  7,  26. 
is  not  open  to  censure.     But,  in  the  case  supposed,  the  transference 
can  be  made  in  a  shorter  and  less  expensive  method.     The  heir  will 
grant  a  disposition  not  containing  procuratory  or  precept,  but  assign- 
ing those  in  favour  of  his  ancestor  which  are  still  unexecuted.    In 
order  to  validate  the  assignation,  his  title  to  these  warrants  must  be 
made  up  by  general  servica     This  can  be  done  either  before  or  after 
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Part  III.  granting  the  disposition.  In  the  latter  case  he  will  grant  in  the  deed 
Chapter  III.  ^^  Separately,  an  obligation  to  complete  his  title,  and  a  mandate  to 
the  disponee  to  expede  his  service.  The  service,  however,  must  be 
expede  before  the  disponee's  infcftment,  because  it  must  be  expressed 
and  deduced,  along  with  the  heir's  disposition  and  assignation,  in  the 
sasine,  in  compliance  with  the  Act  1693,  cap.  35;  and,  if  the  pur- 
chaser shall  prefer  at  once  to  enter  with  the  superior  by  resignation, 
the  charter  must  also  now  contain  the  deduction  of  titles  in  compli- 
ance with  the  Infeftment  Act. 


Real  right 
f£x>wino  from 
party  whose 
title  18  per- 
SONAL. 


M.  2933  ; 
3  Ro68,  L.  C. 
308. 

An  heir's  IN- 
FEFTMENT DOES 
NOT  AOCRESCE 
TO  A  RIGHT 
GRANTED  BY 
HIS  ANCESTOR 
WHO  DIED  UN- 
INFEFT. 


It  is  very  necessary  to  keep  in  view  the  effect  of  a  right  intended 
to  be  real,  derived  from  an  author  whose  title  is  only  personal,  and 
who  does  not  assign  his  personal  right,  but  grants  dispositions  with 
warrants  for  resignation  and  sasine,  in  the  same  way  as  if  his  right 
were  complete.  It  is  evident,  that  sasine  following  upon  such  war- 
rants can  have  no  effect  in  giving  the  disponee  a  real  right  as  long  as 
the  grantor  of  them  remains  uninfeft,  because,  having  no  feudal  estate 
himself,  he  is  incapable  of  imparting  one  to  another.  The  fee  remains 
vested  in  the  last  vassal  infeft,  and  the  progress  of  its  transmission  is 
interrupted  by  the  warrants  of  the  last  vassal  remaining  unexecuted 
with  the  party  to  whom  they  have  given  a  personal  right.  The  infeft- 
ment of  that  party  will  at  any  time  validate  his  disponee's  sasine  by 
the  force  of  the  rule,  jiis  superveniens.  But,  if  the  disponer  shall  die 
without  being  infeft,  then  the  disponee's  title  is  inept,  and  cannot  be 
validated  by  completion  of  his  author's  title ;  for,  though  a  sasine  may 
be  confirmed^  it  evidently  cannot  be  taken^  after  the  death  of  the  party. 
Of  this  important  rule,  and  its  effects,  the  authorities  present  distinct 
examples.  In  Keith  v.  Orant,  14th  November  1792,  A,  not  infeft, 
granted  an  heritable  bond,  with  warrant  of  infeftment  in  favour  of 
B,  who  was  infeft.  On  the  death  of  A,  his  heir  made  up  a  title.  It 
was  held,  that  the  heir's  title  could  not  accresce  to  validate  the  security, 
because  it  flowed  a  non  habente.  The  creation  of  a  right  in  the  heir 
could  not  impart  any  supervening  right  to  his  ancestor  who  was  dead, 
so  as  to  be  communicated  to  that  ancestor's  prior  deeds.  The  heir,  no 
doubt,  by  making  up  a  title,  became  bound  for  his  ancestor's  obliga- 
tions, as  representing  him,  but  that  is  a  liability  personal  to  the  heir 
independently  of  the  condition  of  the  predecessor's  title ;  and,  in  the 
case  supposed,  the  lieir  of  necessity  passes  him  over  as  regards  any 
real  right,  for  the  estate  continues  vested  in  the  vassal  last  entered  or 
infeft,  and  the  lieir  can  only  divest  him,  and  carry  the  right  into  his 
own  person,  by  service,  not  to  his  ancestor,  who  had  no  real  right,  but 
to  that  vassal,  or  by  using  the  warrants  granted  by  him.  These  war- 
rants, no  doubt,  must  be  taken  up  by  general  service  to  the  ancestor 
in  whose  favour  they  were  granted.     But  what  is  the  purpose  and 
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efTect  of  that  service?    It  is  to  enable  the  heir  or  his  assignee  to     PabtIII. 

convey  the  real  right,  not  from  the  ancestor,  for  he  had  it  not,  but   CnAmR  IIL 

from  the  grantor  of  the  warrants  to  himself.     It  is  thus  clear  that 

there  never  is,  and  cannot  be,  a  real  right  vested  in  the  ancestor  who 

dies  not  infeft,  and,  therefore,  nojiM  superveniens  caxi  bo  derived  from 

him  to  validate  rights  which  he  has  granted.     The  same  principle  is 

clearly  exhibited  in  another  form  in  Martin  v.  Wight,  3d  February  3  D.  485. 

1841,  where  a  precept  of  dare  constat  for  entering  an  heir  was  granted 

by  a  body  of  trustees,  all  of  whom  died  without  having  being  infeft. 

They  had,  however,  assumed  other  trustees,  in  whose  favour  infeft- 

ment  passed,  and  it  was  contended,  that  this  completed  right  ac- 

cresced  to  validate  the  precept,  inasmuch  as  the  trustees  were  one 

body  with  a  continuing  succession.     But  the  Court  held  tlie  precept 

to  bo  null,  as  flowing  from  grantors  who  had  no  real  right 


Having  thus  examined  the  different  modes  of  transmitting  the  TRANHinauoN 
estate  of  the  vassal,  or  dominium  utile,  we  proceed  to  examine  tl 
transmission  of  the  superior  s  estate ;  and,  in  the  first  place, 


ESTATE. 


The  disposition  by  the  superior  to  the  vassal — The  object  here  is  to  i.  Disrosmoii 
substitute  the  vassal  in  his  superior's  place,  so  that,  instead  of  holding  "^^^*  ^ 
of  the  superior,  he  shall  henceforth  hold  of  the  over-lord  of  whom  the 
superior  holds.     In  order  to  this,  he  must  obtain  a  disposition  from 
the  superior,  and  complete  his  title  like  any  other  purchaser. 

The  form  of  the  disposition  is  the  same  as  in  the  ordinary  case.  Form  of  deed. 
with  certain  variations  arising  from  the  peculiar  object  of  this  trans- 
ference.    The  grantor  styles  himself  superior  of  the  lands,  and  by 
the  dispositive  clause  the  lands  themselves  are  disponed  ;  and  it  may 
be  mentioned,  although  it  is  not  at  all  necessary  to  do  so,  that  the 
disponee  is  already  vested  with  the  dominium  utile.     The  destination 
should  be  to  the  vassal,  with  the  same  heirs  substituted  as  in  tlie 
titles  of  the  property,  in  order  that,  when  the  two  estates  are  com- 
bined, the  destinations  may  harmonize.    The  chief  variation  is  in  the  No  alterka- 
obligation  to  infeft.     There  is  no  room  here  for  alternative  holdings,  '^'^"  "oldihob. 
for  the  object  would  be  defeated  by  a  holding  de  me.   The  obligation, 
therefore,  is  limited  to  the  holding  a  me,  and  there  is  of  course  a  pro- 
curatory  of  resignation.     The  warrandice  is  limited  to  the  dominium 
directum  by  excepting  the  feu-right  granted  by  the  disponcr  or  his 
predecessors  to  the  disponee  or  his  authors.     The  feu-duties  and 
casualties  may  either  be  assigned,  or  they  may  be  discharged,  since 
the  transmission  to  the  vassal  will  necessarily  extinguish  them  ;  and 
a  discharge  even  of  bygone  feu-duties  is  implied  by  granting  a  dispo- 
sition of  the  superiority  to  the  vassal  himself;  EarlofArgyU  v.  M.  842. 
M' Donald,  14th  December  1676.     A  precept  of  sasine  is  in  practice 
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Part  III.     usually  inserted  in  this  deed.     But  it  may  here  be  qualified  with 
Chapter  III.  terms  limiting  the  infeftment  to  a  public  holding. 
CoMPLETioM  OP      Upon  this  disposition,  as  in  the  case  of  transmission  of  the  feu  by 
DwpoHEE^B        d  fjfi^  holding,  already  discussed,  the  title  may  be  completed  either  by 

charter  of  resignation  followed  by  infeftment,  or  by  sasine  upon  the 
disposition,  and  charter  of  confirmation.     We  must  now  remark  the 
position  of  the  disponee.   He  has  the  dominium  utile  by  the  feu-right, 
holden  of  his  recent  superior,  and  now  of  himself ;  and  he  has  also 
the  dominium  directum  holden  of  the  over-lord.     These  are  separate 
estates  possessed  by  distinct  titles.     If  they  are  destined  to  different 
classes  of  heirs,  they  will  descend  separately,  according  to  their  re- 
spective destinations.     If  the  destination  be  the  same,  separate  titles 
will  still  be  requisite  efifectually  to  carry  down  the  two  estates,  while 
they  remain  separate. 
CoNsouDATioN      But  they  may  be  consolidated  into  one  estate  by  resignation  ad 
WITH  8UPE-       remanentiam.     The  dominium  directum  being  the  nobler  possession, 
RioBiTY.  and  the  main  trunk  from  which  the  feu  sprung,  it  remains  as  tlie 

permanent  estate.  The  party,  in  order  to  avoid  the  apparent  anomaly 
of  the  resignation  being  given  and  taken  by  the  same  person,  executes 
a  procuratory  of  resignation  ad  remanentiam,  which  bears,  that  he  is 
both  superior  and  proprietor,  and  appoints  procurators  to  appear  be- 
fore himself  or  his  commissioners,  and  to  resign  ad  remanentiam,  that 
the  rights  may  .be  consolidated,  and  remain  inseparable.  An  instru- 
ment (the  form  and  requirements  of  which  we  have  already  discussed) 
being  expede  and  recorded,  the  right  is  completed  by  the  extinction 
of  the  vassal's  fee,  and  the  two  estates  being  united  descend  to  the 
same  heirs,  and  by  one  and  the  same  set  of  titles.  This  mode  of  com- 
pleting the  titles,  where  the  dominium  eminens  and  the  dominium 
utile  come  as  separate  estates  into  the  same  person,  was  practised 
from  an  early  period,  and  it  received  judicial  sanction  in  the  important 
M.  16,084 ;  case  of  BaM  v.  Buchannan,  8th  March  1 786  ;  afiirmed  3d  April  1787. 
210^30^  ^'     ^^^>  ^^®  superiority  and  property  were  held  by  separate  titles,  and 

no  consolidation  by  resignation  ad  remanentiam  took  place.  The 
heir  entered  by  special  service  and  infeftment  under  the  Crown's 
precept,  and  executed  an  entail.  But  after  his  death  the  heir-at-law, 
who  was  excluded  by  the  entail,  challenged  the  deed,  on  the  ground 
that  the  title  expede  can-ied  the  superiority  only,  and  that  the  pro- 
perty being  still  in  hcereditate  of  the  ancestor,  no  real  right  affecting 
it  had  been  carried  by  the  entail,  and  that  she  was  entitled  to  serve  to 
the  ancestor  last  vest,  and  to  take  the  property.  The  Court  sustained 
this  argument,  and  reduced  the  entail.  This  decision  should  be  care- 
fully studied,  for  erroneous  impressions  have  sometimes  been  received 
with  respect  to  its  import.  It  has  been  supposed  to  imply,  that, 
where  the  two  estates  are  held  by  separate  titles,  a  disposition  of  the 
lands  will  be  ascribed  to  the  nobler  title,  and  carry  the  superiority 
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only.  But  this  is  a  mistake.  By  the  decision  in  this  case,  the  supe-  Pabt  in. 
riority  only  was  carried,  because  it  alone  was  vested  in  the  maker  of  Chapter  III. 
the  entail.  If  he  had  had  a  real  right  in  the  property,  there  is  no 
doubt,  that  the  same  conveyance  disponing  the  lands  "  with  all  right, 
"  title,"  &c  would  have  transmitted  that  estate  as  well  as  the  supe- 
riority, although  held  by  separate  titles.  The  defect  in  the  entail, 
therefore,  was  only  a  consequential  result  of  the  want  of  consolida- 
tion. The  first  effect  of  that  omission  was  to  leave  the  estates 
dependent  upon  distinct  transmissions,  so  that,  while  the  supe- 
riority was  carried  down  to  the  heir,  the  property  remained  in  hcere- 
dilate  of  the  ancestor,  and  was  consequently  not  carried  by  the  heir's 
disposition. 

In  describing  this  consolidation,  we  have  assumed,  that  the  vassal 
acquiring  the  superiority  was  publicly  infeft  in  the  property,  so  that, 
after  being  infeft  in  the  superiority,  he  holds  the  property  immediately 
of  himself.  It  is  only  where  this  is  the  case,  that  resignation  ad 
remanentiam  can  take  place  at  once,  because  the  procuratory  must 
flow  from  an  entered  vassal  If,  therefore,  the  party  was  infeft  base, 
he  must  now  as  superior  confirm  his  own  sasine ;  and,  in  any  circum- 
stances, the  title  of  the  property  must  be  so  completed  as  to  make 
him  hold  directly  of  himself,  and  thus  become  capable  of  giving  an 
effectual  warrant  to  resign. 

The  case  of  Bald  shews  clearly,  that,  when  the  estates  of  superiority  Consoudatioii 
and  property  are  possessed  under  separate  titles,  consolidation  by  tion. 
resignation  ad  remanentiam  is  advisable,  in  order  to  obviate  risk  of 
error,  and  to  secure  the  transmission  of  both  estates  as  one  property, 
and  by  one  title,  to  the  same  disponee.  That  rule,  however,  is  subject  to 
this  qualification,  that,  as  possession  for  forty  years  upon  charter  and 
sasine  forms  a  good  title,  so,  the  superior's  title  being  ex  facie  abso- 
lute, .possession  by  him  in  the  absence  of  any  other  possession  or  act 
inconsistent  with  his  right  is  a  good  title  to  the  dominium  utile.  In 
Middleton  and  Paterson  v.  Earl  of  Dunmore,  22d  December  1 774,  an  M.  10,944. 
estate  having  been  forfeited  by  high  treason  on  the  part  of  the  vassal 
in  the  rebellion  of  1715,  the  superior  acquired  the  possession,  but 
failed  to  take  the  steps  prescribed  by  the  Act  1  Geo.  I.  cap.  20,  in 
order  to  make  up  his  title  to  the  property.  By  rights  flowing  from 
the  superior,  possession  was  had  for  more  than  forty  years,  and  a 
purchaser  having  objected  to  the  sufficiency  of  the  progress,  the 
Court  held,  that,  "  as  the  right  of  the  superior  is  a  right  to  the  lands 
"  ex  fade  simple  and  absolute,"  *'  and,  as  the  right  of  the  vassal  is  no 
"  more  than  a  burden  upon  the  dominium  directum^  so,  when  the 
"  superior  in  virtue  of  his  infeftment  of  the  lands  has  had  full  posses- 
"  sion  of  the  dominium  utile  for  the  space  of  forty  years  without  any 
"  challenge  or  interruption,  the  vassal's  right  is  thereby  totally  at  an 
"  end,  and  the  superior's  right  is  effectually  disburdened  of  it ;  his 
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Pabt  IIL      "  possession  of  the  dominium  utile  for  the  space  of  forty  years  is  as 

Chapter  III.  "  effectual  for  extinguishing  the  right  of  the  vassal,  as  a  resignation 

"  made  by  the  vassal  ad  perpetuam  remanentiam."     The  same  rule 

12  S.  74;         was  applied  in  Lord  Elibank  v.  Campbell,  21st  November  1833,  so  as 

8Bos8, L.  C.     J.Q  gubject  to  the  fetters  of  an  entail  the  dominium  utile  of  lands, 

whereof  the  superiority  only  was  included  in  the  entail  titles,  the 
property  having  been  possessed  by  the  entailer  upon  a  separate  base 
right.  Consolidation  was  here  held  to  have  taken  place  by  forty 
years'  possession.     This  doctrine  was  affirmed  by  the  House  of  Lords 

1  Bob.  App.      in  Graham  v.  Bontine,  6th  August  1840,  which  was  a  very  strong 
KG. lesT^     exemplification  of  the  rule,  the  heir  of  entail  having  been  subjected 

in  an  irritancy  of  the  whole  estate  for  selling  the  portion  which  had 
become  subject  to  the  fetters  only  by  prescription.     The  rule  was 

2  D.  159;        applied  to  fee-simple  titles  in  Wilson  v.  PoUok,  29th  November  1839, 
STL**  ^^^  Mackenzie  remarking,  that  the  doctrine  ought  to  be  limited  to 

the  case  where  the  two  fees  stand  destined  throughout  to  the  same 

series  of  heirs,  a  contrary  construction  being  applied,  where  a  right 

M.  11,320;       is  held  under  two  titles,  as  in  Durham  v.  Durham.  24th  November 

682 ;  3  Rom,     1802,  where,  notwithstanding  possession  for  nearly  eighty  years  as 

L.  C.  631.        heirs  of  line,  effect  was  given  to  a  prior  destination  excluding  heirs 

portioners.     It  is  thus  firmly  settled,  that  prescriptive  possession  upon 

the  title  of  superiority  effectually  consolidates  the  property  with  that 

estate^  both  titles  being  to  the  same  heirs. 

We  are,  in  the  second  place,  to  consider  the  transmission  of  the 
superior's  estate  to  another  than  the  vassal. 

2.  DiBPoemoN       Disposition  by  superior  to  stranger, — It  is  to  be  observed,  first,  that 

BY  SUPERIOR  TO  f  4.  T  '       '  l  ^  '4.  x      1  Ul  Tx 

THIRD  PARTY.  Bji  cstatc  ot  supcriority  can  only  exist,  so  as  to  be  capable  of  trans- 
mission, after  separation  of  the  property  by  charter  and  infeftment. 
The  estates  cannot  be  separated  by  words  or  description,  but  only  by 
actual  infcftment  detaching  the  property  from  the  original  plenum 
dominium.  It  was  attempted  in  vain,  therefore,  to  effect  a  separation 
by  conveying  the  dominium  directum  to  one  disponee,  and  the  domi- 

F.  C. ;  1  Ross,  nium  utile  to  another,  no  vassalage  having  been  created  by  infeft- 

ment ;  Norton  v.  Anderson,  6th  July  1813. 

Superior  can-       Where  by  the  investiture  of  a  vassal  a  dependency  has  been  created, 

MID-SUPERIOR,    the  superior  is  subjected  by  the  principles  of  the  feudal  law  to  certain 

restraints  in  the  disposal  of  the  dominium  directum.  These  do  not 
affect  the  conveyance  of  the  superiority  to  the  vassal,  because  it  is 
for  the  protection  of  his  rights  that  the  disabilities  referred  to  have 
been  imposed.     They  are  founded  upon  the  general  principle,  that 

Craig,  ii.  11, 35.  alienation  of  the  superiority  can  only  be  made,  "dttmmodo  vassaUi  con- 
"  ditio  non  sit  deterior,"  Although,  therefore,  the  superior's  estate  may 
be  sold  to  be  holden  of  the  Crown,  or  of  any  other  over-lord,  he  can- 
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not,  after  granting  the  feu,  give  another  subaltern  right,  whereby  the     Part  III. 
vassal  would  be  made  subordinate  to  an  additional  superior.    This  is  chaptee  III. 
not  allowed,  because  the  vassal  would  thus  be  removed  a  degree  Erek.  Inet.  iL 
further  from  the  lord-paramount,  the  disadvantage  of  which  is  mani-  ^»  ^• 
fest,  when  we  consider,  that,  if  it  should  become  necessary  for  him  to 
enforce  an  entry,  which  upon  the  failure  of  the  immediate  superior 
is  effected  by  charging  the  whole  superiors  upwards  successively  until 
he  reaches  the  Crown,  he  would  have  one  superior  more  to  charge,  if 
interjection  were  permitted.     In  Crown  grants  the  introduction  of  an 
intermediate  superior  was  prohibited  in  the  year  1400  by  an  Act  of  Thomyon'e 
Robert  III. ;  and  the  same  rule  was  applied  to  subject  superiors  in  ^^^>^'^^^' 
BoiLglaaw.  Torthorelly  25th  June  1670,  and  the  subsequent  case  of  m.  15^012. 
The  Archbishop  of  St  Andrews  v.  Marquis  of  Huntly,  December  1682.  ^  15016. 
When,  in  a  succession  of  subordinate  estates,  an  intermediate  feu  has 
fallen  into  the  superior's  hands  by  forfeiture,  the  rule  under  discus- 
sion does  not  prevent  his  bestowing  the  forfeited  estate  upon  a  new 
vassal,  because  the  inferior  vassals  are  not  reduced  to  a  lower  degree 
than  when  they  were  entered.     The  rule,  we  have  seen,  is  designed 
to  guard  the  vassal's  interest ;  the  objection,  therefore,  is  competent 
to  him  only,  and  his  acquiescence  will  bar  challenge.     So,  in  Hotchkis  2  s.  70. 
V.  Walkers  Trustees^  6th  December  1822,  the  vassal  having  acquiesced, 
it  was  found,  that  the  interjected  superior  could  not  be  deprived  of 
the  feu-duties  and  other  rights  of  superiority  by  a  party  acquiring  the 
mediate  superiority. 

There  is  this  further  qualification,  that  the  superior's  incapacity  is  Bdt  sdperioe 
limited  to  the  radical  right.     He  can  burden  the  dominium  directum  !^-"?"^*2? 
with  securities  constituted  by  base  holding,  whereby  the  receivers  rectum. 
obtain  right  to  levy  the  feu-duties  from  the  entered  vassals  ;  Home  u.  16,077. 
v.  Smith,  22d  January  1 794. 

The  other  restraint  upon  the  transmission  of  the  superiority  is,  Superior  cae- 
that  it  cannot  be  conveyed  in  divided  portions,  so  as  to  subject  the  ^^3[^„^5»w- 
vassal  in  performance  of  the  services  to  more  than  one  superior  ;<««,  so  a»  to 
Duke  of  Montrose  \.  Colquhoun,  31st  January  1781,  affirmed  19th  ^^m!"''"*^^"* 
February  1 782 ;  and  to  the  same  effect  is  Graham  v.  Westenra,  23d  M.  8822. 
May  1826.     Upon  the  same  principle,  we  shall  afterwards  see,  that  a  4  s.  616. 
vassal  is  not  bound  to  take  an  entry  by  separate  portions,  when  the 
superiority  descends   to   heirs  portioners.      But,  when    there    are 
several  subjects  held  by  separate  titles,  and  the  property  of  them 
all  comes  into  one  person,  and  the  superiority  into  another,  that 
circumstance  does  not  prevent  a  sale  of  the  portions  of  the  supe- 
riority separately,    provided   they  have   never   been   blended   into 
one  estate;  Dreghom  v.  Hamilton,  5th  August  1774;   and,  even  M.  15,015. 
although  the  separate  portions  are  inserted  in  one  charter,  yet,  if 
they  are  described  separately,  and  have  distinct  clauses  of  red- 
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Part  III.     dendo,  the  superior  has  still  the  power  of  separate  disposal.     A  sale 
Chapter  III.  ^^  ^"^'^  Circumstances  was  reduced  in  Lamont  v.  DuJce  of  Argt/le, 
F.  C.  <fcc.,  23d  June  1813;  but  the  decision  was  reversed,  8th  February 

1819.     It  is  not  a  multiplication  of  superiors  to  vest  the  dominium 
directum  in  two  persons  pro  indiviso,  because  it  does  not  belong  to 
them  in  severed  portions,  but  each  has  a  common  right  to  the  whole ; 
16  S.  408.         Cargills  V.  Muir,  21st  January  1837.      This  objection  may  be  ob- 
Objechok  of    viated  by  stipulating  in  the  vassal's  charter,  that  the  superior  shall 
TioN^oT^supE-    ^^  ^^  liberty  to  convey  the  superiority  in  separate  portions  as  he 
RI0B8,  HOW       shall  see  fit,  a  reservation  once  common  when  the  elective  franchise 
oBYiATED.        depended  upon  a  right  to  superiority  of  a  certain  value.    Where  the 
vassal,  however,  has  consented  to  a  specific  multiplication,  his  having 
done  so  will  not  bar  him  from  objecting  to  a  subsequent  and  different 
8  8. 17.  multiplication  ;  Mure  v.  Westenra,  18th  May  1824  ;  nor  is  the  objec- 

tion excluded  by  a  division  of  the  liferent  of  the  superiority  having 
2  S.  300.  subsisted  for  forty  years ;  Stewart  v.  Houston,  14th  May  1823. 

^cuLiAraTiEs       ipj^^  dominium  directum  being  transmissible  under  these  rules  and 
nr  PORM  OP  o 

Disposmon  op  qualifications,  we  proceed  to  notice  such  of  the  clauses  in  the  disposi* 

tion  of  superiority  to  a  stranger  as  present  any  peculiarity. 

In  the  dispositive  clause  the  lands  themselves  are  conveyed,  be- 
cause the  dominium  directum  is  the  radical  right.  It  is  unnecessary, 
when  the  superior,  after  having  granted  the  feu,  takes  an  entry  from 
his  over-lord,  or  dispones,  to  designate  the  estate  remaining  in  his 
person  as  the  superiority  or  dominium  directum.  Formerly,  indeed, 
it  was  deemed  an  objection  to  the  title  if  it  was  so  described.     In 

^'^'  Park  V.  Robertson,  16th  May  1816,  parties  infeft  in  the  superiority 

and  feu-duties  of  lands  were  found  not  entitled  to  pursue  a  declarator 
of  non-entry,  because,  not  being  infeft  in  the  lands,  they  had  no 
fundamental  right,  and  could  not  ask  the  dominium  utile  to  be  de- 

F.  C. ;  1  Rosa,  clared  to  be  theirs.     In  the  subsequent  case  of  Hamilton  v.  Bogle, 
'   '  23d  February   1819,  where  the  disposition  and  sasinc  bore  "  the 

"  dominium  directum  or  right  of  superiority  of  the  lands,"  the  deci- 
sion in  Park's  case  was  so  far  trenched  upon,  that  this  was  held  to 
constitute  a  good  title  for  a  freehold  qualification ;  and  the  prior 

8  D  634.         decision  was  altogether  contradicted  in  Gardner  v.  Trinity  House  of 

Leith,  9th  February  1841,  infeftment  in  the  superiority  or  dominium, 
directum  being  sustained  as  a  good  title  to  pursue  a  declarator  of 
non-entry.  It  is  thus  settled,  that  a  disposition  and  infeftment  of 
the  superiority  of  the  lands  is  a  good  right  to  the  dominium  directum, 

Oblioation  TO  The  obligation  to  infeft  must  be  limited,  as  already  noted,  to  the 
a  me  holding,  for  a  tenure  de  me  would  create  an  intermediate  estate, 
which  the  superior  is  not  entitled  to  do. 

m?^m^^^     In  this  conveyance  the  feu-duties  must  be  assigned,  for  the  vassal 


SUPERIORITY  TO 
A  8TRAX0ER. 

Dispositive 

CLAUSE. 
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continues  debtor  in  the  feu-duties,  and  they  cannot,  therefore,  be     Part  III. 
discharged,  as  in  the  conveyance  to  himself.  Chapteb  III. 

The  last  peculiarity  is  in  the  obligation  of  warrandice,  which  must  Clausb  of 
specially  except  the  vassal's  right,  this  exception  in  the  strict  form  wabrahdiol 
of  the  deed  being  the  only  indication  that  it  is  the  superiority  alone 
that  is  conveyed,  for  it  shews  the  subject  to  be  the  lands  without  the 
dominium  utile.     The  practical  effect  of  this   qualification  of  the 
warrandice  is  strikingly  shewn  in  the  case,  already  cited,  of  Cheyne  lo  S.  622. 
V.  Smithy  7th  June  1832,  where  the  exception  of  a  prior  conveyance 
in  the  warrandice  of  a  second  conveyance  was  held  to  keep  it  open  to 
the  first  disponee  to  take  up  the  full  right  of  the  disponer  after  forty 
years'  possession  upon  a  base  infeftmeut. 

The  chief  purpose  for  which  the  conveyance  of  superiorities  was  Formrr  modes 
long  used  was,  in  order  to  constitute  freehold  qualifications,  giving  ^ko^reSwoS 
the  right  to  vote  for  members  of  Parliament  in  counties.     The  Act  qualifica- 
2  &  3  Will.  IV.  cap.  65,  however,  passed  in  the  year  1832,  "to™"*** 
"  amend  the  representation  of  the  people  in  Scotland,"  repealed  by 
its  47th  section  all  previous  statutes  and  usages  in  so  far  as  inconsis* 
tent  with  its  own  provisions ;  and  as,  under  these  provisions,  the 
former  qualifications  and  mode  of  enrolment  no  longer  subsist,  the 
practitioner  is  not  now  called  upon  to  perform  those  duties  in  the 
adaptation  of  estates  of  superiority  to  the  creation  of  votes,  which 
formerly  exercised  tlie  ingenuity  of  the  profession.     By  the  6th  sec- 
tion of  the  Act,  however,  the  effect  of  votes  and  qualifications  ac- 
quired before  31st  March  1831  is  retained,  and,  on  that  account,  as 
well  as  from  the  frequent  occurrence,  in  the  title-deeds  of  land  estates, 
of  such  writs  as  were  used  for  the  purpose  of  making  freeholds,  it  is 
necessary  to  understand  the  nature  and  effect  of  these  instruments  ; 
and  we  shall,  therefore,  briefly  state  the  principles  and  method  of 
their  preparation  and  use.    By  these  means  we  shall  have  the  benefit 
of  observing  feudal  principles  illustrated  by  circumstances  which  were 
singularly  fitted  to  exhibit  their  peculiar  character  and  force. 

By  the  older  statutes,  particularly  1681,  cap.  21,  and  16  Geo.  II. 
cap.  11,  §  9,  the  right  of  voting  in  counties  was  confined  to  parties 
publicly  infeft  in  property  or  superiority,  and  in  possession  of  a  forty  • 

shilling  land  of  old  extent  holden  of  the  King  or  Prince,  or  liable  for 
public  burdens  on  JP400  valued  rent.  In  order  to  the  enjoyment  of 
this  privilege,  it  was  not  necessary  that  the  claimant  should  be  infeft 
in  the  dominium  iitile.  It  was  sufficient  that  he  had  a  title  to  the 
superiority  either  in  fee  or  in  liferent.  Votes  were  accordingly  created 
in  various  ways.  If  a  party  possessed  lands  holden  of  the  Crown, 
of  which  the  old  extent  or  valued  rent  was  so  large  as  to  afford  seve- 
ral qualifications,  each  amounting  to  a  forty  shilling  land,  or  ^400  of 
valued  rent,  he  first  separated  the  property  from  the  superiority  by 
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Pabt  tit.  granting  a  feu-right  to  a  friend,  who  executed  a  back  bond  or  letter 
Chaptbb  III.  acknowledging  that  it  was  in  trust.  The  trustee  being  infeft,  the 
Freehold  qua-  dominium  utile  was  separated.  Then  the  owner  conveyed  to  the  in- 
lu^ATioNB,  tended  voter  the  superiority  by  a  disposition  a  me,  upon  which  he 
obtained  a  charter  from  the  Crown,  and  being  infeft  was  entitled  to 
be  enrolled.  Afterwards  the  trustee  reconveyed  by  a  disposition  in 
common  form  the  dominium  utile  to  the  original  owner,  who  could 
then  complete  his  title  as  subvassal  of  the  voter.  When  there  were 
several  votes  to  be  created,  the  dominium  utile  being  first  separated 
by  a  feu-right,  the  proprietor,  in  order  to  save  the  expense  of  separate 
charters,  instead  of  at  once  conveying  to  the  intended  voters  their 
respective  portions,  executed  a  procuratory  of  resignation  for  new 
infeftment  to  himself,  and  having  obtained  a  Crown  charter  of  resig- 
nation, he  then  granted  to  each  voter  a  disposition  of  his  portion  of  the 
lands  with  an  assignation  of  the  open  precept,  in  so  far  as  relating  to 
these  lands.  Infeftment  upon  the  charter  and  disposition  completed  the 
voter's  title,  and  then  the  proprietor  was  re-invested  in  the  dominium 
utile.  The  same  operation  could  be  performed  in  a  more  succinct 
form,  if  the  proprietor  granted  to  the  intended  voter  an  absolute  con- 
veyance of  the  property  with  an  obligation  on  him  to  re-convey  the 
dominium  utile  after  completing  his  title.  That  obligation  required 
to  be  inserted  in  the  disposition,  as  the  voter  had  to  be  ready  to  swear 
,  that  he  held  the  lands  under  no  other  conditions  than  those  contained 

in  the  titles.  The  voter  then  resigned  upon  the  disposition,  and  hav- 
ing completed  his  right  as  a  crown  vassal,  he  afterwards  granted  a 
feu-charter  to  the  proprietor. 

When  a  proprietor  of  lands  holden  of  the  Crown,  capable  of  afford- 
ing several  votes,  sold  his  property  under  reservation  of  one  vote  to 
himself,  the  arrangement  was  carried  into  effect  by  his  conveying  the 
lands  to  which  the  reservation  did  not  apply  by  a  disposition  in  ordi- 
nary form,  but  granting  a  feu-right  of  the  portion  which  was  to  con- 
stitute his  qualification.  The  purchaser  thus  got  the  dominium  utile 
of  that  portion,  the  superiority  remaining  with  the  seller. 

In  the  modes  now  described,  votes  were  said  to  be  made  by  con- 
stituting estates  of  superiority,  the  portions  of  land  being  separately 
•-  conveyed  in  each  disposition.     Votes  might  also  be  made  by  splitting 

estates  of  superiority  already  existing.  Thus  a  party  possessing  the 
dominium,  directum  of  Crown  lands  of  <£^800  valued  rent  could  create 
another  vote  besides  his  own  by  conveying  the  pro  indiviso  half  of  the 
lands,  with  warrants  for  a  public  holding,  the  right  of  property  being 
excepted  from  the  warrandice.  Here  the  voter  would  complete  his 
right  by  charter  of  resignation  or  of  confirmation.  In  this  case,  how- 
ever, it  was  necessary  to  guard  against  objection  by  the  vassal  by 
obtaining  his  consent  to  multiplication  of  superiors.  No  splitting  of 
the  old  extent  valuation  was  allowed. 
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By  methods  similar  to  those  we  have  described,  liferent  qualifica-     Part  m. 
tions  were  constituted,  the  only  difference  being  that  the  conveyance  chapter  m. 
of  the  dominium  directum,  with  the  assignation  of  the  unexecuted  pre-  Freehold  qua- 
cept,  and  the  sasine  were  all  for  the  disponee's  liferent  right  only.  The  upicatioks, 
vassal  could  object  here  also,  if  there  was  a  multiplication  of  superiors. 
Resignation  ad  remanentiam,  made  to  consolidate  the  property  and 
superiority  after  the  constitution  of  a  liferent  of  the  superiority,  does 
not  extinguish  the  liferent ;  Dundas  v.  CampbeU,  26th  May  1812,  F.  C. 
affirmed  on  appeal. 

It  appears  unnecessary  to  dwell  longer  upon  this  subject.  What 
has  been  stated  will  afford  preparation  for  encountering  and  under- 
standing frequent  renewals  of  Crown  rights  in  progresses  of  titles, 
and  the  other  instruments  employed  in  separating  the  property,  con- 
veying the  superiority,  and  re-investing  their  owner  with  the  property 
— proceedings  which  would  be  unintelligible  without  a  knowledge  of 
the  former  nature  of  the  freehold  qualification. 

It  only  remains  to  add,  and  this  may  be  useful  still  in  practice,  in  How  old 
order  to  preserve  votes  standing  upon  the  old  qualification,  that  when  ^s^kv^. 
a  Crown  vassal  sells  his  property,  he  may  preserve  his  freehold,  either 
(1.)  by  qualifying  the  disposition  with  a  condition  debarring  the  dis- 
ponee  from  resigning  or  confirming  during  the  disponer's  life ;  Dun-  M.  8826, 
bar  V.  Urquhart,  23d  February  1774 ;  or  (2.)  by  obtaining  from  the 
disponee  a  separate  obligation  not  to  enter  with  the  Crown  during 
the  granter's  life ;  Russell  v.  Ferguson ,  7th  March  1 781.  M.  8828. 

It  may  be  noted  also,  as  strikingly  illustrative  of  feudal  prin-  Voter  must 
ciple,  that  no  one  claiming  as  infeft  in  the  superiority  could  be  en-  "^1^°^^  ^ 
rolled,  if  objected  to,  unless  he  could  show  that  he  had  a  vassal 
Hence  the  necessity  of  separating  the  dominium  utile  ;  and  that  could 
only  be  done  by  granting  a  distinct  title  so  as  to  create  a  subinfeuda- 
tion. A  reservation  of  the  dominium  utile  in  the  assignation  of  the 
charter  was  ineffectual  for  this  purpose,  because  the  grantor  could  not 
by  such  a  reservation  put  on  the  feudal  character  of  the  assignee's 
vassal ;  Norton  v.  Anderson,  6th  July  1813.  L.  C.'si.  ^^ 

II.jVoLUNTART  Teansmission  intuitu  mortis. 

We  have  now  examined  the  various  forms  of  transmission  by  which 
heritable  property  is  transferred  inter  vivos,  and  we  proceed  to  inquire 
into  the  modes  of  conveyance  of  heritage  employed  in  the  contem- 
plation of  death.     Of  these  the  one  which  first  claims  attention  is 

1.  The  Contract  of  Marriage  in  relation  to  Heritable  Property. 

In  treating  of  the  marriage  contract  with  regard  to  the  moveable 
rights  of  the  parties,  we  shewed,  first,  the  disposition  which  the  law 
makes  by  itself  of  such  rights  in  the  absence  of  agreement,  and 
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Part  III.     afterwards,  we  inquired  into  the  modes  of  controlling  or  modifying  the 
ChaptebIII    effect  of  the  legal  distribution,  where  it  is  deemed  advisable  to  pre- 
vent it  from  taking  effect.     In  pursuance  of  the  same  plan,  we  shall 
now,  in  the  first  place,  show  how  the  heritable  property  of  the  spouses 
will  be  disposed  of,  if  the  law  be  left  to  take  effect,  and  then  ex- 
hibit the  modes  established  by  practice  for  obviating  such  results 
of  the  legal  disposition  as  may  not  be  deemed  suitable  to  the  parties' 
views  or  circumstances. 
1.  Legal  dis-        The  husband's  heritable  estate  remains  subject  to  his  own  exclu- 
P08IT10.V  ov      gjyg  control  and  power  of  disposal.     By  the  feudal  rule  of  succession 

HUSBAND  S  ,  -^     .  .  . 

HEEiTABLB        It  dcsccuds  upou  his  death  to  his  heir-at-law,  who  takes  it,  however, 

KSTATB.  subject  to  a  right  in  favour  of  the  surviving  wife  to  receive  during 

Terce.  the  remainder  of  her  life  one-third  part  of  the  rents  of  the  heritable 

subjects  in  which  her  husband  died  infeft.  The  right  arises  also 
upon  the  husband  being  divorced,  when  the  wife  may  obtain  decree 

Home,  293.  for  terce  ;  Ralston  y,  Leitch,  18th  November  1803.  This  right  of 
terce  (tertia)  is  shewn  by  the  Regiam  Majestatem  to  have  prevailed 
among  our  most  ancient  customs,  its  origin  being  ascribed  to  a 
natural  right  on  the  wife's  part  to  receive  support  out  of  the  hus- 
band's property.  This  claim,  and  the  husband's  right  of  courtesy^ 
are  both  constituted  by  the  mere  relation  of  marriage,  without  com- 
pact, and  are  fixed  upon  the  subjects  without  infeftment.     Formerly, 

Terce  depends  the  terce  was  one-third  of  the  rent  of  lands  in  which  the  husband 

o!?.^'''^"^"  was  infeft  at  the  date  of  the  marriage,  but  it  was  afterwards  fixed  to 
extend  to  that  proportion  of  the  rent  of  the  lands  in  which  he  was 
seised  at  his  death.  Lands  held  by  personal  title  are  not,  therefore, 
subject  to  terce,  but  the  widow  has  recourse  against  the  husband's  re- 
presentatives, if  sasine  has  been  fraudulently  or  wilfully  omitted,  so  as 

Exemptions      to  injure  her  legal  claim.    Certain  heritable  properties  are  not  liable  in 

terce,  viz.,  feu-duties,  because  resulting  from  the  estate  of  superiority, 
with  which  originally  it  was  held  unbecoming  that  a  female  should 
be  connected.     This  rule  will  be  found  adhered  to  on  this  ground, 

3  8. 617.  inrith  some  doubt  on  the  part  of  Lord  Monceeiff,  in  Nishett  v.  Nisbett's 

Trustees,  24tli  February  1835.  Terce  also  docs  not  extend  to  rights 
of  reversion,  patronages,  leases,  and  burgage  tenements.  Tlie  hus- 
band's sasine  being  the  criterion  of  the  extent  of  the  terce,  that  right 
is  not  defeated  by  any  deed  granted  by  the  husband,  which  has  not 
been  followed  by  infeftment.  An  heritable  bond  not  made  real  by 
sasine,  therefore,  forms  no  deduction  from  the  terce ;  and,  in  Maccul- 

M.  16,866.        loch  Y.  Maitland,  10th  July  1788,  the  lands  having  been  sold,  but 

the  purchaser  not  infeft  at  the  husband's  death,  the  widow  was  found 
entitled  to  her  terce.     Terce  is  excluded,  however,  where  the  hus- 

M.  16,854.        band  has  been  divested  of  the  fee  ;  Cumming  v.  The  King* s  Advocate, 

10th  February  1756.  Here,  he  had  resigned  the  lands,  and  taken 
a  new  charter  to  himself  in  liferent  and  his  son  in  fee,  and,  although 
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there  was  a  reserved  power  to  himself  to  burden  and  sell,  terce  was     Paut  hi. 
not  allowed.     But,  in  order  to  produce  this  effect,  the  husband  must  chaptbk  III. 
he  truly  divested,  and  the  terce  is  claimable  notwithstanding  aliena- 
tions ostensibly  absolute,  but  which  truly  leave  the  fee  in  him  ;  so, 
where  he  had  granted  a  disposition  ex  facie  absolute,  but  qualified 
by  a  backbond,  which  shewed  that  the  real  purpose  was  to  create  a 
security  for  a  sum  of  money,  terce  was  allowed  in  so  far  as  the  pro- 
perty was  not  burdened  with  debt;  Bartlettv.  Buchanan,  21st  Fo-F. 0. 
bruary  1811,  and  27th  November  1812.     On  the  same  principle,  it  is 
not  diminished  by  adjudications,  unless  they  have  been  followed  by 
sasine  before  the  husband's  death ;  nor  is  it  affected  by  the  superior's 
claims  on  the  heir's  non-entry. 

This  right  is  made  effectual  by  the  process  of  serving  or  kenning  KENvnia  to 
the  widow  to  her  terce,  which  is  described  in  Mr.  Erskine's  Institutes ;  ^*^- 

.        •  •  ii  9  50. 

and  the  natural  strength  of  the  claim  is  shewn  by  thi^  that  the   '  ' 
widow's  service,  although  posterior  to  the  infeftment  of  a  singular 
successor  deriving  right  from  her  husband's  heir,  gives  her  a  prefera- 
ble right;  Boyd  v.  Hamilton,  7th  March  1805.    Without  service  the  M.  15,874. 
right  appears  to  die  with  her,  for,  in  M'Leishy.  Rennie,  21st  February  4  S.  4S5. 
1826,  a  widow  never  having  served,  it  was  held  that  her  executors 
could  make  no  claim  to  terce.    The  propriety  of  the  decision,  how-  Mora's  Notes  to 
ever,  has  been  doubted.  ^^''  ^"""^• 

Lesser  terce  is  that  given  to  a  second  widow  from  subjects  already  Lessbr  terce. 
charged  with  terce,  and  consists  of  one-third  of  the  remaining  two- 
thirds  of  the  rent. 

The  claim  is  altogether  excluded  by  the  marriage  being  judicially  Terce,  when 
declared  void,  or  by  its  dissolution  within  year  and  day,  unless  in  the  ^^^^'^^'^' 
latter  case  the  widow  be  the  mother  of  lawful  issue  ;*  Grawford'e  M.  12,698. 
Trustees  v.  Hart's  Relict,  20th  January  1802.    Delict  on  the  part  of 
the  wife,  e,ff.,  adultery,  also  excludes  the  right. 

Although  the  rents  during  the  subsistence  of  the  marriage  fall  ^-  ^^^ »»- 

POBITION  OP  THE 

under  the  jus  mariti,  the  heritage  of  the  wife  continues  her  own  pro-  wife's  hbrita- 
perty,  subject  to  her  disposal,  with  the  consent  of  the  husband,  as  ^^  "wt^te. 
guardian,  to  any  alienation  made  stante  matrimonio.    Upon  her  death 
the  estate  descends  to  her  heir-at-law,  subject,  if  there  have  been  Courtesy. 
issue  of  the  marriage,  to  the  right  of  courtesy.    This  is  a  right  pecu- 
liar to  the  laws  of  Scotland  and  England.    In  the  former  it  is  called 
Ourialita^  Scotice,  and  derives  its  name  of  courtesy  from  the  French, 
in  token  of  its  character  as  an  arrangement  of  gentle  consideration 
towards  husbands,  upon  whom  it  bestows  the  ei\joyment  of  their 
deceased  wives'  whole  heritable  estate  in  liferent,  provided  there  was 

*  Now,  by  18  Vict,  c  83,  §  7,  where  a  marriage  is  dissolved  before  the  lapse  of  a  year 
and  day  from  its  date,  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  sur- 
vivors  and  of  the  representatiyes  of  the  prcdoccaser  are  the  same  as  if  the  marriage  had 
subsisted  for  year  and  day. 

41 
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Part  III.     a  living  child  heard  to  cry.     That  child  must  have  been  the  wife's 

Chapteb  III.  heir,  there  being  no  room  for  courtesy,  if  the  wife  either  have  no 

child  at  all,  or  have  a  living  child  of  a  prior  mamage.    Thus,  if  no 

child  exist,  there  is  no  courtesy ;  but,  if  there  be  a  living  child  heard 

to  cry,  then  the  claim  is  established,  though  the  child  do  not  live  an 

WiFE»8  iNFEFT-  hour.     It  is  given  to  the  husband  as  father  of  an  heir.     The  courtesy 

MENT  THE  MEA-  ^j^cnds  to  all  thc  heritage  in  which  the  wife  died  infeft,  having 

SURE  OP  TUB  ^  ,  _  _  •         I     1  1  1 

C0URTE8T.        obtained  it  by  succession.     Her  lands  acquired  by  purchase  or  other 
singular  title  are  not  subject  to  courtesy,  but  it  extends  to  burgage 
property  which  is  inherited.     It  is  affected,  like  terce,  by  all  real 
burdens. 
Courtesy  No  service  is  requisite  here.     The  right  is  established  ipso  jure  by 

I^TicB™  ^^^  wife's  death,  and  is  exercised  by  a  continuation  of  the  adminis- 
tration, which  during  the  marriage  the  husband  exercised  jure  mariti. 
The  courtesy  is  also  a  right  strictly  personal,  and  is  held  to  be 
renounced  by  the  husband's  failure  to  levy  the  rents,  his  executors 
having  no  claim  where  he  has  not  himself  exercised  the  privilege. 

These  rights  of  terce  and  courtesy,  together  with  the  legal  rules  of 
succession,  as  well  as  the  power  of  disposal  of  their  heritable  pro- 
perties, constitute  the  legal  distribution,  or  faculty  of  distribution,  of 
the  heritage  of  the  parties,  if  there  be  no  conventional  arrangement ; 
and  the  purpose  of  the  contract  of  marriage,  in  so  far  as  regards  this, 
class  of  rights,  is  to  modify  or  control  the  disposition  of  the  law 
which  we  have  now  described.  The  portions  of  the  marriage  con- 
tract, therefore,  which  call  for  our  attention  at  this  time,  are  those 
which  relate  to  the  settlement  of  the  heritable  property  belonging  to 
the  spouses,  as  regards  the  interest  of  themselves  respectively,  and 
also  as  regards  the  issue  of  the  marriage.  The  provisions  used  to 
regulate  these  interests  will  appear  from  an  examination  of  the  lead- 
ing clauses  in  the  ordinary  form  of  the  contract,  which  is  given  in 
i.  174, 3*  Ed».   the  Juridical  Styles. 

Stylbof the       After  the  ordinary  introduction,  which  has  already  been  referred 
CONTRACT.        ^Q  jj^  examining  the  contract  relating  to  moveable  rights,  there  is  a 

dispositive  clause  containing  the  settlement  of  the  husband's  herita- 
(a.)D]8P08iTioH  ble  estate.  This  is  made  in  contemplation  of  the  marriage,  and  in 
ESTATB.^^^*  consideration  of  the  provisions  in  his  favour.  These  words,  and, 
independently  of  them,  the  fact  of  the  marriage  itself,  distinguish 
this  settlement,  in  so  far  as  it  may  give  rights  after  the  grantor's 
death,  from  that  by  a  private  mortis  cavsd  disposition.  The  latter  is 
voluntary  and  revocable ;  but  the  settlement  in  a  marriage  contract 
is  onerous,  not  expressing  the  mere  will  of  the  party,  but  his  part  of 
a  mutual  contract,  which,  being  the  result  of  considerations  upon 
both  sides,  is  onerous  in  the  highest  degree. 

It  is  also  to  be  remarked  in  limine,  that  the  transference  of  a  land 
estate  by  marriage  contract  is  made  by  precisely  the  same  feudal 
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rules  as  in  any  other  conveyanca    If  it  is  to  operate  as  a  transmis-     Pakt  III. 

sion,  there  must  be  words  of  de  prcBsenti  disposition,  and,  in  order  to   CHAraalll 

make  it  effectual  as  a  medium  of  divesting  the  grantor,  and  creating 

a  now  investiture  according  to  the  destination  in  the  contract,  there 

must  be  the  same  warrants,  viz.,  a  procuratory  to  resign  and  precept 

of  sasine.     Many  contracts,  however,  are  not  intended  to  operate  as 

actual  feudal  transmissions  of  the  estate,  but  only  to  fix  the  measure 

of  the  interests  of  the  different  parties,  without  providing  the  means 

of  converting  these  interests  immediately  into  real  rights.     In  this 

case,  the  contract  operates  as  an  obligation  upon  the  grantor,  upon 

which  action  will  lie  for  implement.     This  is  a  distinction  veiy 

necessary  to  be  borne  in  mind,  in  order  to  determine  the  effect  of 

marriage  contracts,  viz.,  whether  they  are  designed  to  operate  as 

actual  transmissions,  and  contain  warrants  of  infeftment,  to  be  used 

now  or  afterwards,  whereby  the  fee  may  be  conveyed  out  of  the 

grantor  and  vested  in  terms  of  the  destination— or  whether,  on  the 

other  hand,  they  are  designed  merely  to  ascertain  the  interests  which 

different  parties  are  to  have  in  the  estate,  but  without   actually 

transmitting  it,  so  that  the  fee  remains  vested  in  the  granter,  and 

those  acquiring  rights  under  the  contract  have  merely  a  claim  against 

the  granter  as  a  debtor  in  the  obligation,  and  cannot  convert  their 

claim  into  a  real  right  without  obtaining  supplementary  deeds  in 

implement  or  a  judicial  sentence. 

When  the  proprietor  of  an  heritable  estate  transmitted  by  the  con- 
tract is  not  infeft,  he  will  grant  an  obligation  to  complete  his  titles 
with  a  view  to  the  transmission  being  perfected  by  accretion,  according 
to  the  rules  which  we  have  already  ascertained. 

In  the  form  we  are  examining,  the  husband  gives  a  complete  feudal  DnmriTioii 
conveyance  disponing  the  lands  to  himself  and  the  heirs  male  of  this  J|^™*»-**^''"» 
marriage ;  whom  failing,  to  the  heirs  male  of  his  body  in  any  subse- 
quent marriage ;  whom  failing,  to  the  heirs  female  of  this,  or  any 
subsequent  marriage ;  whom  failing,  to  any  other  heirs  agreed  upon  ; 
and,  failing  all  these,  then  to  the  granter,  his  nearest  lawful  heirs  and 
assignees  whomsoever,  the  eldest  heir  female  throughout  the  whole 
course  of  the  succession  excluding  heirs  portioners,  and  succeeding 
always  without  division.  According  to  this  destination,  if  there  shall 
be  sons  of  the  marriage,  the  eldest  will  take  the  whole  estate  as  heir 
of  the  marriage  and  of  provision  under  the  contract.  If  there  are 
daughters  and  no  sons,  then,  in  the  absence  of  the  exclusion  contained 
in  this  style,  the  whole  daughters  would  receive  the  estate  as  heirs  por- 
tioners of  provision.  The  exclusion  makes  it  descend  to  the  eldest  alone. 

For  the  reasons  already  stated,  the  heir  of  the  marriage,  called  by  Heis  »  fuo- 
such  a  settlement,  is  in  a  more  favourable  position  than  the  heir  in  ^^"^^^'^ 
a  voluntary  settlement,  because  his  right  stands  upon  an  onerous 
deed,  for  which  a  consideration  has  been  granted.    Besides  the  charac- 
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Part  III.  ter  of  heir,  therefore,  the  party  thus  called  has,  to  a  certain  extent, 
CHAprat^IlT.  ^^^  character  also  of  his  father's  creditor,  hut  subject  to  the  modifica- 
Heir  can  re-  tions  and  rules  which  we  shall  afterwards  explain ;  and  the  character 
DucE  oRATui-  of  crcditor  prevails  absolutely  to  this  extent,  that  the  father  lies  under 
HER  PREJUDICE,  an  implied  obligation  not  to  defeat  the  destination  in  the  marriage 
M.  13,010.        contract  by  a  gratuitous  deed  ;  Oraham  v.  Coltrain,  9th  June  1743. 

There,  a  husband,  having  by  his  marriage  contract  provided  all  he 
had  or  should  acquire  to  the  heirs  of  the  marriage  in  fee,  afterwards 
made  an  entail  excluding  the  heirs  of  the  marriage.  It  was  reduced 
as  contra  Jidem  tahularum  nuptialium;  and,  in  Ewen  or  Chrahartte  v. 
Ewena  Trustees,  15th  January  1824,  there  will  be  found  another 
example  of  reduction  obtained  by  the  heir  of  the  marriage  of 
gratuitous  deeds  granted  to  his  prejudice.  This  is  a  remedy 
granted  to  him,  not  as  heir,  but  as  creditor,  and  he  is,  therefore, 
entitled  to  sue  without  service.  The  right  of  the  heir  under  such  a 
destination,  however,  is  necessarily  subject  to  the  fee  remaining  in 
the  father  during  his  lifa  The  destination,  it  will  be  observed,  is  to 
the  father  himself,  and  to  his  heirs  male  of  the  marriage.  The  fee  is, 
therefore,  by  express  terms  conveyed  to  the  father,  and,  even  although 
the  terms  used  had  been  to  the  father  in  liferent  and  the  heirs  of  the 
marriage  in  fee,  the  fee  would  have  been  held  to  remain  in  the  father, 
according  to  the  rule  to  be  afterwards  explained.  The  father's  right, 
therefore,  continues  to  subsist,  affected  only  by  the  modification  that 
he  cannot  gratuitously  disappoint  the  heir's  hope  of  succession  ;  and 
the  right  of  the  heir,  being  merely  a  hope  of  succession,  is  extin- 
guished, if  he  predecease  his  father;  Maconochie  v.  Oreenlee,  12th 
January  1 780.  Heritable  subjects  were  here  provided  by  marriage 
contract  to  the  husband  and  wife  in  conjunct  fee  and  liferent,  and  to 
the  heirs  of  the  marriage  in  fee.  There  was  an  only  daughter  who 
survived  her  mother,  but  died  before  her  father,  having  previously  as- 
signed her  right  under  the  contract  It  was  found  that  she  had  merely 
a  hope  of  succession,  and  no  jtis  crediti,  and  that  her  assignation  car- 
ried nothing.  The  doctrine  is  clearly  exhibited  in  Brownings  v. 
Hamilton^  25th  May  1837.  In  the  words  of  Lord  Corehouse,  the 
children  of  a  marriage  whose  right  stands  merely  upon  a  destination 
are  "  creditors  among  heirs,  but  they  are  only  heirs  among  creditors." 
The  right  of  the  heir,  therefore,  as  it  imports  no  proper  jus  crediti, 
cannot  bo  protected  by  diligence ;  Gordon  v.  Sutherland,  3d  June 
1748.  Here  a  marriage  contract  contained  an  obligation  to  infeft  the 
spouse  in  liferent,  and  the  heir  male  of  the  marriage  in  fea  The  heir 
having  used  inhibition  to  restrain  the  father  from  acts  prejudicial  to 
his  rights  under  the  contract,  that  diligence  was  found  to  be  incompe- 
tent, inasmuch  as,  although  inhibition  is  effectual  to  secure  a  valid 
Or.  and  St.  App.  obligation,  it  can  have  no  effect  to  extend  or  make  valid  an  imperfect 
obligation.    This  decision  was  af&rmed  on  appeal     The  father,  thcrt- 
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fore,  may  sell  the  estate,  and  is  not  bound  to  re-invest  the  price ;     Past  III. 
Cunynghame  v.  Cunynghame,  1 7th  January  1804.     The  father  is  thus  qhaptor  IlL 
understood  to  reserve  to  himself  the  fee,  with  the  power  of  burdening  j|.  18,029. 
and  of  alienation,  and  the  heir's  j'i4«  crediti  does  not  attain  its  full  effect  Fatubb  mat 
until  the  father's  death.     Upon  that  event  he  becomes  a  creditor,  ^^^^ 
although  the  estate  has  been  sold,  his  claim  being  limited  to  the 
price  actually  got,  and  not  extending  to  the  sum  which  the  lands  would 
have  brought  at  the  father's  death,  or  to  the  lands  bough t  with  the  price ;  F.  a 
Earl  of  Wemyss  v.  Earl  of  Haddington,  Jkc,  28th  February  1815. 

The  modified  right  in  the  heir  which  restricts  the  parent's  gratui-  DEsmATioir 
tons  acts  is  confined  to  the  issue  of  the  marriage,  and  the  destination  gwad^mu 
is  purely  gratuitous  as  regards  all  substitutes  called  after  the  chil-  tutesafteb 
dren ;  Craik  v.  Graik,  29th  January  1 735.     Here,  a  substitution  in  ^'^^• 
a  marriage  contract  was  held  not  to  defeat  a  previous  destination 
so  framed  as  to  be  effectual  against  gratuitous  deeds.      The  same 
principle  is  distinctly  illustrated  in  Reid  or  Wilson  v.  Reid,  4th  6  S.  198. 
December  1827,  where  the  fee  of  a  subject  belonging  to  the  wife  was 
first  given  to  the  heirs  of  tlie  marriage,  and,  failing  them,  one-half  to 
the  wife's  heirs,  and  one-half  to  the  husband's.     It  was  held,  that,  in 
so  far  as  regarded  heirs  of  the  marriage,  the  deed  was  onerous,  and 
gave  them  a^'i^  crediti,  but  that,  with  respect  to  heirs  whatsoever,  it 
was  a  mortis  causa  deed  merely,  giving  a  spes  sticcessionis  but  no 
vested  right,  so  that,  although  the  parents  wore  pointedly  restricted 
to  a  liferent,  the  fee  remained  in  the  wife  as  regarded  the  heirs  called 
after  the  heirs  of  the  marriage.     In  Graigie  v.  Gordon,  17th  June  15  S.  1157. 
]  833,  there  will  be  found  a  marriage  trust  terminated  at  the  instance 
of  the  heir  of  the  marriage  in  disregard  of  ulterior  destinees.     The 
restriction  against  gratuitous  acts  is  also  confined  to  the  father,  and 
does  not  extend  to  the  heir.     When  the  heir  has  once  succeeded  the 
contract  is  fulfilled,  and  he  is  absolute  fiar,  and  may  alter  the  order  Heir's  fee  jb 
of  succession  as  he  chooses ;  so,  where  the  destination  was  to  heirs  unliiuted 
male  of  a  first  marriage,  whom  failing,  to  heirs  male  of  a  second  sign. 
marriage,  whom  failing,  to  heirs  female  of  the  first  marriage,  and, 
there  being  no  son  of  the  first  marriage,  the  heir  of  the  second  took 
the  estate ;  he  was  found  entitled  to  alter  the  order  of  succession, 
so  as  to  disappoint  the  heir  female  of  the  first  marriage ;  Edgar  v.  M.  4325. 
Johnston,  6th  July  1736.     The  calling  of  the  heir  of  the  marriage 
gives  him  a  right  which  the  father  cannot  defeat  gratuitously,  even 
although  the  son   become  bankrupt ;  Spiers  v.  Durdop,  28th  July  M.  13,026. 
1778 ;  nor  will  the  insanity  of  the  heir  give  the  father  power  to  pre- 
vent his  succession  under  such  a  destination.     The  terms  of  a  clause, .  j^g 
framed  to  prevent  the  consequences  of  such  a  contingency,  will  be  a**  Eoltion. 
found  in  the  Juridical  Styles. 

Mr.  Erskine  holds,  that,  notwithstanding  a  destination  to  heirs' 
male  in  an  antenuptial  contract^  the  father  has  power  to  affect  the 
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succession  with  reasonable  restrictions  directed  to  the  object  of  pre- 
sernng  the  family ;  and,  in  the  early  case  of  Craik  v.  Craik,  7th 
December  1728,  the  estate  having  been  settled  by  marriage  contract 
upon  heirs  male,  in  terms  importing  an  absolute  and  unrestricted  fee 
to  the  heir,  a  subsequent  deed  was  sustained,  whereby  the  father 
regulated  the  ulterior  succession,  so  as  to  substitute  his  own  daughter 
after  the  son  in  preference  to  the  son's  daughter.  There  is  now,  how- 
ever, a  series  of  decisions,  by  which  it  is  established,  that  full  effect 
must  be  given  to  the  onerous  obligation  in  the  marriage  contract,  and 
that  the  parent  is  not  entitled,  after  having  provided  an  unrestricted 
fee  thereby,  subsequently  to  affect  the  right  by  limitations  and  fetters  ; 
Watson  V.  Pyot,  28th  January  1801.  Here  the  father  was  found  not 
entitled  to  entail  lands  settled  upon  the  heirs  of  the  marriage.  In 
Douglas  v.  Johnston,  5th  December  1804,  a  father,  having  settled  his 
estate  in  his  daughter's  marriage  contract  on  a  certain  series  of  heirs, 
was  found  not  entitled  to  impose  additional  restrictions  by  a  subse- 
quent deed,  although  he  did  not  thereby  vary  the  order  of  succession. 
In  Ormistons  v.  Ormistons,  24th  January  1809,  the  father,  after  mak- 
ing provision  of  heritable  conquest  to  children  of  the  marriage,  on  the 
ground  of  displeasure  with  his  daughter's  marriage  restricted  her  to 
an  annuity,  and  disponed  the  property  to  her  children  ;  but  the  Lords 
held,  that  such  a  gratuitous  and  arbitrary  settlement  could  not  bo 
sustained,  and  that  the  interest  of  the  daughter  as  heir  of  the  mar- 
riage must  prevail  It  is  also  settled,  that,  when  the  contract  specifies 
conditions  or  restrictions  under  which  the  settlement  is  made,  the 
parent  cannot  subsequently  add  other  restrictions  not  contained  in  the 
contract ;  McNeil  v.  M'NdVs  Trustees,  27th  January  1826. 

It  follows  from  the  father's  reserved  right  of  fee  giving  him  power 
to  burden  and  alienate,  that  the  heir's  right  under  the  contract  cannot 
compete  with  the  claims  of  the  father's  creditors.  He  is  restrained 
from  gratuitous  deeds,  but,  as  he  continues  in  other  respects  unlimited 
fiar,  the  property  is  liable  for  his  debts  and  deeds,  and  the  heir,  under 
such  a  destination  as  we  are  considering,  cannot  either  claim  a  pre- 
ference over,  or  compete  with,  any  creditor  of  the  father,  excepting 
those  only  who  stand  in  the  position  of  debtors  to  the  heir  himself. 
Such  are  cautioners  for  implement  of  the  provisions  of  the  contract, 
who  are  not  entitled  to  object  to  the  heirs'  right,  upon  tlie  ground 
that,  as  they  will  represent  the  father,  they  will  be  liable  in  relief  of 
the  cautionary  obligation ;  Foih^ringham  v.  Fotheringham,  5th  De- 
cember 1734. 

How,  then,  can  the  parent  bestow  upon  the  heir  of  the  marriage 
a  proper  right  of  credit,  and  a  fee  of  the  estate  ?  Mr.  Erskine  points 
out  three  modes  in  which  this  may  be  done  : — 1.  By  the  father  binding 
himself  not  to  contract  debt  2.  By  his  obliging  himself  to  infeft 
the  heir  in  the  lands  on  or  before  a  day  named,  or  when  the  heir  shall 


CONT&ACT  OP  HAEBIAQB  AS  BEOABDS  HEBITAQB.  647 

have  attained  a  specified  age— and,  3.  By  his  restricting  himself  to  a  Pixr  m. 
liferent  of  the  estate.  The  second  method,  viz.,  by  infeftment  in  the  ChatorIIL 
lands  within  a  certain  time,  is  effectual  upon  the  same  principle  on 
which  money  provisions  in  a  marriage  contract  confer  a  jus  crediti^ 
if  made  payable  at  a  time  which  may  arrive  during  the  father's  life. 
The  restriction  to  a  liferent  can  only  be  effected  in  moveable  rights 
through  the  medium  of  a  trust ;  in  heritable  rights  it  will  take  effect 
by  registration  of  the  sasine  by  which  the  rights  created  under  the 
contract  are  completed.  Obligations  of  the  nature  now  referred  to 
are  immediately  prestable,  and  form  the  ground  of  diligence;  Douglm 
V.  Douglas,  22d  July  1 724.  The  husband  here  bound  himself  in  the 
marriage  contract  to  infeft  himself  before  a  precise  day,  and,  being  m.  12,910. 
so  infeft,  immediately  thereafter  to  resign  for  new  infeftment  to  his 
spouse  in  liferent  and  the  heirs  of  the  marriage  in  fee.  It  was  found, 
that  he  could  not  grant  any  voluntary  deed  inconsistent  with  this 
settlement,  and  that  inhibition  at  his  son's  instance,  in  order  to 
enforce  its  provisions  in  his  favour,  was  effectual 

The  obligation  not  to  contract  debt,  or  to  infeft  the  heir,  or  to  Heib*s  Riaim 
restrict  the  parent  to  a  liferent,  may  be  made  effectual  also  by  sasine.  *'^"f  ^"*f  ^i*" 
Without  sasine,  although  the  heir  has  2i,jus  crediti,  and  may,  therefore, 
compete  with  creditors,  and  be  ranked  pari  passu  with  them,  it  is 
evident,  that  he  can  have  no  preference  over  other  creditors,  because 
he  has  not  obtained  a  real  right,  which  is  necessary  to  give  a  prefer- 
ence.    He  only  possesses  before  infeftment  the  power  to  obtain  or  to 
enforce  a  real  right.     Of  this  there  is  a  strong  illustration  in  Falconer  2  S.  633;  3 Ross, 
v.  Wright,  22d  January  1824.    Here,  the  husband,  being  infeft  in  the  ^*  ^-  ^^^• 
lands,  disponed  by  marriage  contract  to  himself  in  liferent  for  his  life- 
rent use  allenarly,  (terms  absolutely  exclusive  of  a  right  of  fee  remain- 
ing in  the  father,)  and  to  the  bairns  of  the  marriage  in  fee ;  infeftment 
passed  only  in  favour  of  himself  in  liferent  allenarly  upon  the  precept 
in  the  contract,  but  there  was  no  infeftment  in  favour  of  the  only 
child.     Here  it  is  clear,  therefore,  that  the  real  right  of  fee  remained 
vested  in  the  father  by  virtue  of  his  original  infeftment  prior  to  the 
marriage,  and  that  the  fee  in  favour  of  the  child  stood  only  upon  the 
personal  right  created  by  the  conveyance  in  the  contract.    The  Court, 
accordingly,  held,  that  although  the  intention  was  clear  to  give  a  fee 
to  the  child,  that  had  never  been  effectually  done,  but  that  the  fee 
remained  vested  in  the  father  by  his  original  title,  and  that  it  had 
been  effectually  conveyed  by  a  trust-disposition  which  he  had  granted 
for  behoof  of  his  creditors  after  the  dissolution  of  the  marriage.    This 
case  should  be  carefully  compared  with  that  of  Newlands  v.  i^eu^  m.4289;3Rom, 
lands'  Creditors,  9th  July  1794,     This  is  a  leading  authority,  and^-^-^*- 
was  affirmed  in  the  House  of  Lords,  26th  April  1798,  but  with  consi- 
derable hesitation  on  the  part  of  the  Lord  Chancellor  LouGHBOBOuan. 
It  was  not  the  case  of  a  marriage  contract,  but  of  a  disposition  by  a 
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Past  III.  party  to  his  natural  son,  fortified  by  a  gift  from  the  Crown  as  tdtimus 
Chapter  III.  hcBTes,  of  lands  in  favour  of  the  disponee  in  liferent  allenarly,  and  of 
the  lawful  heirs  of  his  body  in  fee.  This  destination  by  force  of  the 
word  allenarly  restricted  the  right  of  the  disponee  to  a  liferent  merely, 
and  a  competition  having  arisen  between  his  creditors  and  his  heir, 
it  was  found,  that  the  fee  belonged  exclusively  to  the  heir.  There 
does  not  appear  from  the  report  to  have  been  any  infeftmeut,  and  if, 
therefore,  the  disponee  had  had  a  previous  title  by  infeftment,  as  in 
the  case  of  Falconer,  there  can  be  no  doubt  that  the  creditors  would 
have  prevailed  by  attaching  the  real  right,  which  must  have  been 
preferred  to  the  heir's  personal  right ;  but,  the  disposition  being  hia 
only  title,  there  was  no  room  to  presume  a  fee  reserved  by  him,  and 
the  fee,  therefore,  was  found  not  attachable  for  his  debts.  Where 
Fiduciary  pee.  the  destination  is  to  the  father  in  liferent  for  his  liferent  use  allenarly, 

and  to  the  children  nascituri  in  fee,  infeftment  in  these  precise  terms 
makes  the  fee  in  the  father  fiduciary  for  the  children.  See  the 
opinions  of  the  Judges  in  Houlditch  v.  Spaldingy  9th  June  1847.  It 
is  very  uncertain,  however,  what  precise  powers  are  competent  to  a 
fiduciary  fiar  so  constituted.  In  Emslie  v.  Fraser,  13th  February 
1850,  there  was  some  discussion  on  this  point  Here,  the  life- 
renter's  infeftment  made  no  mention  of  the  fiars,  and,  an  action  of 
declarator  of  marches  having  been  instituted  by  the  liferenter,  it  was 
found  incompetent  after  his  death  to  transfer  that  action  against  the 
fiar.  When  the  infeftment  does  not  include  the  fee  of  the  children 
nascituri,  their  right  is  not  made  real,  and  they  can  rank  only  as 
creditors  by  virtue  of  their  personal  right  to  the  fee;  Dundaa  v.  Lord 
DundaSy  23d  January  1823  ;  Falconar  v.  Moncrieff,  20th  June  1825. 
It  will,  of  course,  be  understood,  that,  even  when  infeftment  does 
pass  in  favour  of  the  children,  no  preference  is  thereby  conferred  upon 
them,  unless  by  the  destination  they  are  preferable  ;  Fvlion  v.  King^ 
January  1811.  Here,  there  was  a  conveyance  by  the  father  to  him- 
self in  liferent,  and  to  the  children  in  fee,  and  sasine  followed  in  these 
terms.  It  was  pleaded,  that  the  father  being  bound  absolutely  to 
warrant  the  disposition  to  the  children,  their  right  of  fee  was  thereby 
guarded.  But  it  was  held,  that,  though  the  right  was  guarded,  it 
was  not  amplified  beyond  the  terms  of  destination,  which  by  estab- 
lished construction  imported  a  hope  of  succession  only,  not  liable  to 
disappointment  by  gratuitous  deeds,  but  subject  to  the  father's  power 
of  onerous  disposal 


9  D.  1204 ; 
3  Ross,  L.  C. 
667. 


12  D.  724. 


2  S.  145. 

3  S.  455. 


Hume,  533. 


(6.)  Skitlb-  ^       Tlie  settlement  of  the  wife's  heritable  estate  is  regulated  generally 
BCTATE,         "  hy  the  same  principles,  but  with  this  exception,  that,  when  her  heri- 
table estate  is  contributed  nomine  dotia,  and  settled  upon  the  spouses 
M  4«>««-  ^^^  ^^^  heirs  of  the  marriage  in  fee,  without  any  ulterior  destination 

llailcH,  82.        to  the  wife's  heirs,  the  foe  is  held  to  be  in  the  husband  ;  Watson  v. 
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Johnston,  26th  July  1 766.  Here,  the  wife's  property  was  disponed  in  Pari  IIL 
favour  of  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  chapter  111. 
to  the  heirs  of  the  marriage  in  fee,  and  tlie  fee  was  held  to  be  in  the 
husband.  But  this  effect  is  prevented,  as  we  shall  afterwards  see,  if 
the  interest  of  the  husband,  or  of  both  spouses,  be  limited  to  a  liferent 
merely,  the  presumption  being  thus  excluded  that  it  was  intended  to 
divest  the  wife  of  the  fee. 

The  settlement  of  the  wife's  heritable  estate  is  contained  in  the 
subsequent  part  of  the  contract,  but,  as  its  construction  is  regulated 
generally  by  the  same  principles  as  that  of  the  husband,  it  will  be 
attended  with  convenience  to  advert  here  to  the  rules  by  which  in 
general  provisions  of  fee  and  liferent  are  regulated,  whether  occurring 
in  marriage  contracts,  or  in  other  deeds  of  settlement. 

Fee  and  liferent — The  fee  of  a  property  is  its  substance — the  thing 
itself  in  its  entire  being  and  extent — and  the  right  to  the  fee  implies, 
in  the  absence  of  special  restriction,  the  power  of  absolute  control 
and  di8x>osal.  Liferent,  again,  is  the  usufruct  merely — that  is,  a  right 
to  the  fruits  or  produce  during  life.  The  fee  of  land,  therefore,  is  a 
right  to  the  land  itself,  with  power  not  only  to  reap  the  fruits,  but 
to  burden  and  sell  at  pleasure.  The  liferent  of  lands,  again,  is  a  right 
only  to  enjoy  the  produce,  consisting  cither  in  the  actual  crops,  or  in 
the  rents ;  and  liferents  generally  must  be  exercised  salvd  rei  sub- 
stantid — that  is,  without  encroaching  upon  the  substance  of  the  pro- 
perty or  fee. 

The  rules  by  which  destinations  of  fee  and  liferent  to  strangers  CoNSTRucnos 
are  construed  are  shortly  these,  viz. :—  Z^^^^^e 

A  conveyance  to  two  strangers  in  conjunct  fee,  or  to  two  jointly,  and  lifekemt 
and  their  heirs,  gives  the  equal  enjoyment  of  the  subject  pro  indiviso  ^  ■™^"^*""'- 
to  both,  and,  when  either  dies,  his  heirs  take  his  pro  indiviso  share. 

If  the  grant  be  to  two  strangers  in  conjunct  fee  and  liferent,  and 
their  heirs,  the  introduction  of  the  word  liferent  gives  a  liferent  of 
the  whole  to  the  survivor,  at  whoso  death  the  fee  is  divided  between 
the  heirs  of  both. 

When  the  destination  is  to  two  persons,  and  the  longest  liver,  and 
their  heirs,  upon  the  death  of  one  the  fee  of  the  whole  accrues  to  the 
survivor,  and  the  words  ^^  their  heirs"  are  construed  to  mean  the  heirs  ^^^,^'P^^' 
of  the  survivor,  to  whom  alone  the  fee  descends  ;  Bissett  v.  Walkers,  No.  2. 
26th  November  1799. 

Should  the  right  be  taken  to  two  persons  and  the  Iieirs  of  one  of 
tliem,  the  fee  belongs  to  him  whose  heirs  are  called,  and  the  right  of 
the  other  resolves  into  a  liferent.  ^ 

Tliese  rules,  although  applicable  in  some  measure  to  destinations  avuen  parties 
in  favour  of  parents  and  children,  whether  in  marriage  contracts  or  J^J^^'^^^^^  ^^ 
other  settlements,  are  subject  to  ceilain  general  considerations  result-  c^hild. 
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Part  in.     ing  from  the  relation  of  tlie  parties.     Of  these  we  shall  shortly  notice 
CHAP^m.    the  chief:— 

Fee  cannot  be      -A.S  nature  abhors  a  vacuum,  so  the  Law  will  not  permit  the  non- 
in  pendente.      existence  of  a  fee — that  is,  the  right  to  the  substance  of  the  property 

with  the  powers  of  a  fiar  is  not  allowed  to  be  in  pendente,  and  is 
construed  eitlier  to  remain  with  the  disponer,  if  he  have  not  clearly 
divested  liimself ;  or,  if  there  be  no  room  for  such  a  construction,  and 
the  disponer  be  undoubtedly  divested,  then  the  fee  is  in  the  party  to 
whom  it  is  expressly  destined ;  or,  if  that  supposition  be  excluded  by 
the  terms  of  the  destination,  as,  for  instance,  when  the  fee  is  bestowed 
upon  children  not  yet  born,  then  the  fee  is  construed  to  be  in  the 
parent,  although  the  liferent  only  be  bestowed  on  him,  and,  if  his 
right  be  strictly  limited  to  a  liferent,  as  by  the  addition  of  the  word 
aUenarly  or  only,  he  is,  notwithstanding,  accounted  to  be  fiar,  but 
9  D.  1204.  ^^^  ^^'y  i^  trust  for  behoof  of  the  children.  See  the  cases  of 
2  S.  633.  Houlditch,  and  of  Falconar,  already  cited. 

Parbht  not  As  a  general  principle  it  may  be  stated,  that,  when  a  parent  is  the 

DZYE8T  HUBELF  dispoucr,  it  is  not  readily  presumed  that  he  intends  to  divest  himself 
OF  fee.  of  the  fee.     The  natural  presumption  is,  that  lie  intends  to  retain 

the  character  and  rights  of  proprietor,  and  that,  in  so  far  as  regards 
his  children,  the  settlement  is  made  in  the  contemplation  of  death, 
and  designed,  therefore,  to  confer  rights  which  will  not  become  perfect 
until  that  event  shall  happen. 
Feb  not  phe-  Another  principle  to  be  kept  in  view  is,  that,  when  the  destination 
BUMED  GIVEN  TO  {g  ^q  h^jj-g  Qot  jet  hoTu,  tho  kw  is  rcluctaut  to  conclude  that  the  in- 

tention  was  to  give  a  fee  to  such  future  heirs.     It  is  of  the  genius  of 

our  law,  as  shewn  by  the  precision  required  in  going  back  to  the 

vassal  last  seised,  that  the  fee  of  property  should  not  be  in  suspense ; 

and,  therefore,  although  children  nascituri  have  a  fee  conferred  upon 

them  ex  figurd  verborum,  no  such  absolute  right  is  in  reality  bestowed, 

unless  the  terms  used  be  such  as  clearly  to  establish  the  intention  to 

do  so,  and,  in  the  case  of  a  parent,  to  divest  the  grantor  himself. 

a^tofkTiT*       ^^  ^^  sometimes  difficult  to  determine  in  cases  of  this  description 

QUESTIONS  BE-    whoro  tho  fee  really  is,  and,  in  order  to  solve  such  questions,  recourse 

AND  cHu!^^  ^®  ^^^  *^  certain  presumptions  arising  out  of  the  circumstances  : — 

1.  Presumption      0-)  Of  theso  presumptions  one  is  the  source  of  the  property — that 

FROM  SOURCE  OF  is  whothor  it  is  derived  from  one  of  the  parties  to  the  contract,  in 

PROPERTY 

which  event  the  construction  is  aided  by  a  reference  to  the  general 
improbability  that  the  proprietor  intended  to  denude  himself.  The 
source  of  the  property,  therefore,  is  a  chief  element  in  determining 
where  the  fee  is,  if  the  terms  used  leave  any  doubt. 

OF  wsposaT^"      (2.)  Another  presumption  is  raised  by  marking,  whether,  and  upon 

whom,  a  power  of  disposal  is  conferred ;  for  a  liferent  with  the  power 

8  FROM  HEIRS  ^^  disposal  is  in  the  main  equivalent  to  a  fee. 

called  aptbb       (3.)  A  third  index  is  derived  from  observing  whose  heirs  are  first 

HEIRS  OF  MAR-  ^  ° 

BJAOB. 
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called  after  the  heirs  of  the  marriage ;  for  it  ils  a  natural  conclusion     Pabt  IIL 
that  the  fee  is  in  the  party  whose  heirs  (failing  issue  of  the  marriage)   chaptbb  IIL 
are  to  inherit  the  property. 

These  various  indications,  however,  and  whatever  others  may  be 
suggested  by  ingenuity  of  construction,  must  all  bend  to  the  terms 
actually  employed,  when  these  are  quite  explicit  and  admit  of  no 
doubt  Marriage  contracts  especially  are  onerous  deeds,  and  the  in- 
tention of  the  parties,  as  declared  by  the  words  used,  must  rule,  and 
will  not  yield  to  presumption,  however  strong,  to  which  the  words 
employed  are  manifestly  opposed. 

In  marriage  contracts  it  is  common  to  make  a  combined  settlement  Protdioks  or 
of  fee  and  liferent  for  regulating  the  interests  of  the  contracting  ""*!!!"  ^ 

.,  rn  ••  !••  n  •  PAREMT8  AKD 

parties  and  their  issue.     These  are  provisions  of  conjunct  fee  and  life-  fee  to  chil- 

rent  to  the  parents  and  to  the  children,  or  simply  of  liferent  to  the  ^fi^i  wi*/"^ 

parents,  and  fee  to  the  children  ;  in  regard  to  which  this  general  rule  tracts. 

is  to  be  observed,  viz.,  that,  although  the  estate  provided  to  the  parent 

be  a  liferent,  the  fee  is,  notwithstanding,  still  vested  in  him,  unless 

terms  are  used,  so  express  as  to  exclude  the  possibility  of  such  having 

been  the  intention,  as,  for  example,  if  the  word  allenarly  be  used, 

(as  in  the  case  of  Kewlands,  supra,)  or  the  word  only,  that  excludes  M.  42S9. 

the  parent  from  a  fee  in  his  own  right. 

The  principles  now  stated  are  amply  exhibited  in  the  authorities  ; 
and  we  shall  cite  only  a  select  number  illustrative  of  the  different 
positions.     In  many  of  the  cases  various  presumptions  are  found  in 
combination,  while  in  others  the  decision  has  depended  chiefly  upon 
the  weight  given  to  some  one  or  other  of  them.     The  following  deci-  Examples  of 
sions  are  arranged  under  the  principles  which  appear  to  have  formed  J^^*^^' 
respectively  main  elements  in  the  judgment.    We  begin  with  those  in  reperewce  to 
which  the  fee  has  been  determined  by  a  reference  to  the  source  of  the  J^^J^ty'  ™* 
property.    In  Cuthbertson  v.  Thomson,  1st  March  1 781,  it  was  decided  m,  4279. 
that  a  disposition  of  heritable  subjects  by  a  father  to  his  daughter  in 
liferent,  and  her  children,  procreated  and  to  be  procreated,  in  fee,  gives 
the  fee  to  the  mother  of  the  children.     In  Creditors  of  Robertson  v. 
Mason's  Disponees,  9th  December  1795,  a  disposition  by  a  father  to  M.  4491. 
his  daughter  and  her  husband,  their  heirs,  executors,  and  assignees 
whatsoever,  was  held  to  vest  the  fee  in  the  wife.     In  another  case, 
the  wife  by  her  marriage  contract,  in  the  event  of  her  succeeding  to 
certain  lands,  and  under  reservation  of  her  own  and  her  husband's  life- 
rent right,  disponed  these  lands  to  the  heir-male  of  the  marriage. 
This  destination  was  held  also  to  give  the  fee  to  the  wife ;  Dewar  v.  1  wil.  &  Sh. 
Campbell  or  Mackinnon,  5th  May  1825.     In  deciding  this  case  the  -^PP-  ^^^• 
Lord  Chancellor  stated  it  to  be  universally  held  as  the  law  of  Scot- 
land, that,  where  a  land  estate  is  settled  upon  a  parent  in  liferent  and 
his  children  nascituri  in  fee,  the  fee  must  of  necessity  be  in  the  parent 
— a  necessity  arising  from  this  principle,  that  a  fee  cannot  be  in 
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Part  III.    pendente^  although,  if  the  right  of  liferent  is  qualified  by  the  terms 

Chaptee  111.  oUe^f^f^y  or  only^  the  parent's  right  is  reduced  to  a  liferent   or 

fiduciary  fee.     Upon  the  same  principle,  in  Muirhead  or  Paterson  v. 

2  S.  617.  Paterson,  16th  January  1824,  a  wife  having  disponed  heritable  pro- 

perty to  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  to 
their  children,  whom  failing,  their  heirs  in  fee,  the  fee  was  held  to  re- 
Ma  4259.  main  in  the  wife.     The  case  of  Fraser  v.  Brown,  27th  March  1707,  is 

yet  stronger.  Here,  in  a  postnuptial  contract  the  wife  disponed  her 
lands  to  the  husband  in  liferent,  and  the  heirs  procreated  and  to  be 
procreated  of  the  marriage,  whom  failing,  to  the  husband  his  heirs  or 
assignees,  in  fee,  heritably  and  irredeemably,  reserving  her  own  life- 
rent. Here,  the  husband,  in  a  question  at  the  instance  of  his  creditors 
with  his  widow  and  children,  was  held  to  have  been  liferenter  only. 
The  ultimate  destination  to  him  in  fee  gave  only  a  spes  succeasionis, 
being  a  substitution  after  the  heirs  of  the  marriage.  His  immediate 
right  was  a  liferent ;  and  it  was  held,  that  there  is  no  presumed  inten- 
tion immediately  to  denude,  when  a  spouse  is  the  disponer.  The  pre- 
sumption, therefore,  in  such  deeds  is  for  the  natural  meaning  of  the 
word  liferenL  The  presumption  is  different,  when  the  conveyance 
comes  from  a  third  party,  in  which  case  there  can  be  no  doubt  of  the 
intention  immediately  to  divest,  and  so,  to  prevent  the  fee  from  being 
in  pendente,  it  is  held  to  go  to  the  parent  to  whom  the  liferent  is 
M.  4279.  given,  of  which  we  have  a  precise  example  in  the  case  of  Cuthbert- 

son,  already  cited.     The  case  of  MackeUar  v.  Marquis,  4th  December 

3  D.  172.  1840,  is  to  the  same  effect  as  the  case  o{  Fra^er,  last  quoted. 
Examples  OF        We  have  an  example  of  the  powers  of  fiar  being  bestowed  on  the 
POWER  OF         nominal  liferenter  in  the  case  of  BaiUie  v.  Clark,  23d  February  1809. 

FlAB  BESTOWED  ,  . 

ON  NoiuMAL       Here,  the  title  to  a  property  was  taken  to  a  father  in  liferent,  and  to  his 

uFEBEiTTEB.      g^jj  nominattm  in  fee — ^a  settlement  which,  in  the  ordinary  case,  would 

'    '  have  determined  the  fee  to  belong  to  the  son ;  but  the  destination  was 

subject  to  this  reservation,  that  the  father  should  have  power  to  burden, 

sell,  and  dispose  of,  the  property  at  pleasure  without  the  son's  consent 

The  Court  held  that  this  reservation  clearly  made  the  father  fiar. 

Examples  of        An  example  of  the  ulterior  destination  of  the  property  determin- 

?^L«ED  bT   ^^e  ^^  whom   the  fee  is,  will  be  found  in  the  case  of  PoUocks  v. 

vLTEsaonDEsn-  Pollock,  4th  July  1806.     There,  a  property  was  disposed  by  a  father 

rROPEKi^!        to  his  daughter  and  her  husband  in  conjunct  fee  and  liferent,  and  to 

M.  voce  "  Pro-   *^®  children  procreated  and  to  be  procreated,  whom  failing,  to  the 

!!  il'*/**'*.*  &«     ^^^^  ^^^  ^^^  heirs  and  assignees  in  fee,  and  the  survivor  of  the  spouses 

App«.  No.  6.     was  expressly  restricted  to  a  limited  liferent.     An  action  having  been 

brought  by  two  of  the  children  to  have  the  mother,  who  survived,  or- 
dained to  give  up  possession,  the  Court  held,  that  the  fee  was  in  the 
mother,  and  that  the  restriction  of  the  liferent  to  the  surviving  parent, 
which  the  deed  expressly  stated  to  be  in  order  that  the  remainder 
might  go  to  the  subsistence  of  the  children^  conferred  no  right  of  fee 
upon  any  particular  child. 
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We  have  also  examples  of  tlie  fee  being  determined  by  the  force  of     Part  ill. 
the  expressions  used  in  a  disposition  by  the  husband  in  a  marriage  CHAiTjain, 
contract  in  favour  of  himself  and  his  wife  in  conjunct  liferent,  and 
the  longest  liver  of  them,  and  their  heirs  and  assignees,  in  fee.    In 
Forrester  and  Macgregor  v.  Forrester's  Trustees,  13th  April  1835,  i  Sh.iind  M*L. 
this  destination  was  held  to  give  the  fee  to  the  surviving  wife,  follow-  3  ^SJbs  ll  C. 
ing  the  authority  of  Fergusson  v.  M'Oeorge,  22d  June  1739,  where  a  738. 
bond  to  a  husband  and  wife,  and  the  longest  liver  of  them  and  their  M.  4202. 
heirs,  was  also  held  to  carry  the  fee  to  the  surviving  wife.     In  these 
two  cases  it  is  to  be  observed  that  there  was  no  destination  to  the 
heirs  of  the  marriage  prior  to  the  calling  of  the  spouses  and  their 
heirs.    When  the  heirs  of  the  marriage  are  called,  that  affords  a  pre- 
sumption against  the  husband's  intention  to  give  a  fee  to  the  surviv- 
ing wife ;  and,  therefore,  where  the  disposition  was  to  the  husband 
and  wife,  and  to  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent,  and  to  the  heirs  of  the  marriage,  whom  failing,  to  his  and 
her  heirs  equally  between  them,  the  wife  having  survived  was  found 
to  have  right  only  to  half  of  the  fee  ;  Madden  v.  Ourrie's  Trustees,  4  D.  749. 
22d  February  1842. 

In  examining  the  contract  of  marriage  in  connexion  with  the  move-  Tbubt  effeg- 

ablo  rights  of  the  parties,  we  had  occasion  to  observe,  that  the  right  ""^^""^J!?"  

of  a  substitute  in  a  legacy — that  is,  of  one  appointed  to  enjoy  the  of  heirs  and 
bequest  after  it  shall  have  been  enjoyed  by  a  prior  legatee — may  be  ®""*"*"^'* 
effectually  protected  by  the  appointment  of  trustees  in  whom  the  sum 
shall  be  vested.  The  constitution  of  a  trust  is  an  effectual  means 
also  of  securing  the  interest  of  heirs  and  substitutes  upon  whom  heri- 
table property  is  settled  by  marriage-contract,  excepting  in  so  far  as 
the  effect  of  such  trusts  is  now  limited  by  §  47  of  the  Entail  Amend- 
ment Act,  by  which  any  party  bom  after  the  date  of  a  trust-deed 
limiting  his  right  is  entitled  to  become  fee-simple  proprietor.  The 
efficacy  of  a  trust  in  securing  the  fee  of  heritable  subjects  to  children 
of  the  marriage  is  shewn  by  Ewan  v.  Watt,  10th  July  1828,  where  6  S.  1125. 
there  was  a  mortis  causd  deed  conveying  the  testator's  whole  heri- 
table and  moveable  property  to  trustees,  with  instructions  to  invest, 
for  behoof  of  the  testator's  son  and  the  son's  wife  for  the  liferent  use 
of  the  interest,  the  fee  being  bestowed  on  their  children.  Although 
the  trustees  named  did  not  accept,  the  fee  was  found  to  belong  to  the 
children,  because  of  the  existence  of  a  trust,  and  of  the  testator's 
manifest  intention.  It  will  be  advantageous  to  compare  this  case 
with  Williamson  v.  Cochrane,  28th  June  1828,  which  was  the  bequest  6  S.  1035. 
of  a  sum  of  money  to  a  daughter  in  liferent,  and  to  the  child  or  chil- 
dren of  her  body  in  fee — a  destination  which,  in  the  absence  of  a 
trust,  was  held  to  give  the  fee  to  the  parent 

Already,  also,  we  have  had  occasion  to  remark  incidentally,  that  rtk^^'^ 
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Part  III.     the  fee  is  eflfectually  bestowed  when  the  fiar  is  expressly  named ;  and 

Chapter  III.  *^^  ^^^^  holds,  even  when  the  person  named  is  a  child,  and  the 

F.  C;  3  Ross,  parent's  liferent  not  strictly  limited.     Of  this  there  is  an  example  in 

L.  C.  708.         the  very  instructive  report  of  Mackintosh  v.  Mackintosh,  28th  January 

F.  C.  1812;  and  also  in  Dykes  and  Boydy,  Boyds,  3d  June  1813.     But, 

although  the  son  named  be  described  as  fiar,  no  fee  vests  in  him 

immediately,  if  the  previous  part  of  the  destination  imports  the  con- 

F.  C;  8  Ross,  tinuance  of  a  fee  in  the  father ;  Wilson  v.  Glen,  14th  December  1819. 

L.  C.  716.         There  was  there  a  conveyance  to  the  husband  and  wife  and  longest 

liver  in  conjunct  fee  and  liferent  for  the  wife's  liferent  use  allenarly, 
and  to  their  son  nominatim  in  fee.  Infeftment  passed  in  favour  of 
all  the  parties  in  these  terms.  It  was  held,  that  there  was  no  fee  in 
the  son. 

The  extent  of  the  wife's  right  under  a  destination  limiting  her  to  a 

10  D.  1385.      liferent  is  clearly  brought  out  in  Gordon  v.  Baddon,  22  June  1848. 

Here  the  husband  and  wife  were  infeft  under  a  destination  to  them 

in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and  to 

the  heirs  and  assignees  of  the  husband  in  fee.     It  was  held,  that  this 

gave  the  wife  a  liferent  only,  contingent  upon  her  survivance  of  her 

husband,  and  that  she  could  not  compete  with  her  husband's  creditors 

during  his  life,  but  was  entitled  to  have  her  right  of  liferent  reserved 

to  take  effect  in  the  event  of  her  survivance. 

Destination         When  the  wholo  property  is  settled  by  one  comprehensive  expres- 

PERTY^HEM^^  ^^^^'  ^^^  offcct  dcpcuds  upon  the  particular  terms  used.     A  convey- 

TABLE  AND       aucc  of  tho  wholc  heritable  and  moveable  property  to  the  heirs  of  the 

HEiM^op  THE     niarriage  leaves  the  rule  of  law  undisturbed,  the  word  heirs  being 

icARRiAOE.        flexible,  so  that  the  heritable  property  descends  to  the  heir-at-law,  and 

the  moveable  estate  is  equally  divided  amongst  the  other  children  or 

executors.    A  sum  of  money,  therefore,  provided  to  the  heirs,  divides 

M.  12,844.        equally  among  the  children ;  Macdoualy.  Macdoual,  February  1727. 

A  partner's  share  stipulated  to  '*  belong  to  his  heir"  after  his  death, 
13  D.  1367.      goes  to  his  executor  as  heir  in  mobilibus;  Irvine  v.  Irvine,  15th  July 

1851.  On  the  other  hand,  when  a  provision  heritably  secured  was 
given  to  a  daughter,  and  the  heirs  of  her  body,  it  was  held  to  descend 
to  her  heir-at-law,  as  the  heir  in  heritage,  although  bearing  to  be  de- 
signed for  the  support  and  maintenance  of  A,  and  the  children  she 
F.  C.  might  have ;  Borne  v.  Bowie,  23d  February  1809.    The  same  rule  pre- 

Destination     vails,  when  the  destination  is  not  to  heirs  simply,  but  to  the  heirs 
TO  HEIRS  AND    and  baims  of  the  marriage.     In  Fairservice  v.  White,  17th  June 

1789,  lands  destined  to  heirs  and  baims  were  found  to  belong  to  the 
oldest  son. 

Exception  in  In  small  Subjects,  however,  especially  burgage,  and  where  the  cir- 
cumstances exclude  the  idea  of  keeping  up  a  family  estate,  the  rule 
yields  to  construction,  and  will  not  prevent  effect  being  given  to  the 
manifest  intention  of  the  parent  clearly  expressed.    So,  where  bur- 
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gage  subjects  of  small  value  were  settled   upon  heirs,  but  other     PaktUL 
clauses  shewed  that  the  intention  of  this  settlement  was  to  provide  c„a^^  m, 
for  the  bairns,  the  destination  was  held  to  give  an  interest  to  all  the 
children ;   Watson  v.  Scott's  Younger  Children,  13th  June  1760 ;  and,  M.  985. 
in  such  circumstances,  where  the  destination  is  to  heirs  and  bairns, 
there  is  implied  a  power  of  division  to  the  father ;  Lamond  v.  Lamond,  M.  12,991. 
30th  July  1776.     The  correct  import  of  this  decision  is  given  by  Lord  p.  710. 
IIailes. 

But,  when  the  settlement  is  in  favour  of  the  bairns  of  the  marriage,  DssriHATioir 
without  usin^  the  word  heirs,  the  children  are  entitled  to  succeed  in  '^  ^^^^*  or 
equal  shares  even  to  heritage  so  settled;  Carnegie  v.  Clark,  13thoBTocRiL- 
February  1677.     The  principle  received  eifect  in  Jardine  v.  Jar  dine,  ^^^^g™ 
22d  January  1850,  where  the  provision  was  of  the  father's  whole  pro-  m.  12,840. 
perty,  heritable  and  moveable,  to  the  child  or  children  of  the  marriage. 
This  was  held  a  disposal  of  his  whole  succession  to  the  exclusion  of 
the  heir.     A  power  of  division  was  reserved ;  and  lands  purchased 
during  the  marriage  having  been  taken  to  the  father  and  his  heirs  and 
assignees,  it  was  maintained  that  this  was  an  exercise  of  the  power  of 
division  in  favour  of  the  eldest  son  as  heir-at-law.     But  the  Court  12  p.  604. 
rejected  that  interpretation,  holding  that  the  father  was  bound  by 
the  terms  of  the  contract,  according  to  the  principle  expressed  by  Mr. 
Erskine,  that  a  destination  once  made  is  not  easily  presumed  to  be  Inst.  iii.  8, 88. 
altered  or  innovated. 

We  have  seen  that  the  heir  of  a  marriage  is  quodammodo  creditor  of  Heib  mat  dib- 
his  father,  under  the  destination  in  his  favour  in  a  marriage  contract  ^J^^  uxdeb 
Although  this  right  does  not  become  complete  during  the  parents'  life,  the  contbact. 
it  confers,  nevertheless,  such  an  interest  as  can  be  effectually  dis- 
charged and  renounced  by  the  heir ;  and  the  renunciation  is  valid, 
and  retains  its  effect,  although  the  child  shall  predecease  the  parent. 
The  validity  of  such  a  discharge  was  very  carefully  investigated  and 
discussed  in  the  case  of  Routledge  v.  Carruthers,  first  decided  by  the  F.  C. 
Court  of  Session  upon  19th  May  1812;  remitted  by  the  Uouse  of4Dow*8App. 
Lords,  29th  June  1816 ;  adhered  to  by  the  Court  of  Session,  Majendie 
V.  Carruthers,  16th  December  1819  ;  aflSrmed,  5th  June  1820.     Here,  F.  C;  ^ 
an  only  daughter  granted  to  her  father  a  discharge  of  her  claim  as  592/^  '    ^^' 
heir  of  the  marriage  under  his  marriage  contract.     At  a  distance  of 
time  the  estates  settled  by  the  contract  were  claimed  by  her  descend- 
ants, who  challenged  her  discharge  as  incompetently  granted  ;  but  it 
was  ultimately  sustained  as  sufficient.    An  interesting  account  of  this 
case  is  contained  in  the  volume  of  reports  published  by  Mr.  Buchanan,  p.  121. 
Advocate.  It  is  thus  settled,  that  the  heir  of  a  marriage  can  discharge 
his  right,  although  it  cannot  be  effectually  assigned  during  the 
parents'  life,  as  we  have  already  seen  in  the  case  of  Maconochie.  st^a,  p.  644. 

Conquest,  we  have  already  found,  comprehends  all  the  property  ^J^^otIqtot. 
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acquired  by  industry  or  by  other  singular  title  during  the  marriage, 
but  it  docs  not  include  what  accrues  to  the  parent  by  succession  or 
legacy ;  Roe  v.  Fraser  or  Roe,  23d  January  1810.  The  extent  of 
settlements  of  conquest,  however,  depends  upon  the  terms  used,  being 
limited  by  any  specific  description  contained  in  the  deed.  Thus,  an 
obligation  on  the  husband  to  infeft  his  wife  in  all  lands  and  heri- 
tages which  he  should  conquest  during  the  marriage  was  found 
restrictable  to  heritable  subjects  acquired  in  property,  and  not  to 
include  leases;  Lady Dunfermling  v.  The  Earl,  12th  March  1628; 
while,  in  Duncan  v.  Roes,  16th  February  1810,  we  find  leases  held  to 
be  embraced  in  a  more  extensive  provision  of  conquest.  There  is  in 
the  Juridical  Styles  an  example  of  the  settlement  of  conquest  in  a 
marriage  contract,  given  to  the  wife  in  security  of  her  provisions,  and 
to  the  heirs-male  of  the  marriage.  A  substantial  interest,  however, 
may  be  given  to  the  wife  either  in  liferent  or  in  fee.  The  style  re- 
ferred to  reserves  a  power  of  distribution  to  the  father.  This,  how- 
ever, is  implied  in  provisions  of  conquest,  but  to  be  exercised  in  such 
a  manner  as  not  to  exclude  any  child ;  Dome  v.  Dowie,  9th  January 
1728.  When  the  conquest  is  settled  upon  the  children  naacituri,  in 
such  terms  as  to  give  them  all  an  interest,  the  father  cannot  dis- 
appoint that  arrangement  by  taking  the  titles  of  properties  acquired 
in  favour  of  his  heirs  and  assignees ;  nor  can  such  a  destination  bo 
construed  as  an  exercise  of  the  power  of  distribution  in  favour  of  the 
heir-at-law,  unless  expressly  so  stated ;  Wilsons  v.  Wilsons  Creditors^ 
14th  June  1811. 

Tlie  right  conferred  upon  the  children  of  the  marriage  by  a  pro- 
vision of  conquest,  is  not  so  strong  in  its  efiect  as  in  regard  to  estates 
actually  settled  by  the  contract.  It  does  bestow  a  jus  crediti  upon 
the  parent's  death,  with  which  gratuitous  deeds  granted  by  him  can- 
not compete;  Russely,  Russel,  9th  March  1779.  But  the  children 
have  no  power  of  interference  whatsoever  during  his  life  in  order  to 
make  their  eventual  right  secure  by  ascertaining  the  amount  of  con- 
quest at  any  time;  Lawson  v.  Kennedy y  15th  February  1694. 

Provisions  of  conquest,  whether  settled  upon  the  heirs,  or  upon 
heirs  and  bairns,  or  upon  the  bairns  and  children  of  the  marriage,  are 
construed  by  the  same  rules,  as  general  settlements  of  heritage  in 
similar  terms. 


Settlements 

UPON  SECOND 
UARRIAOE. 


M.  13,035. 
F.C; 
2  8.649. 


The  rule  which  permits  encroachment  upon  family  provisions  for 
the  purpose  of  making  a  moderate  and  reasonable  settlement  upon 
the  wife  and  children  of  a  subsequent  marriage,  extends  to  the  heri- 
table estate  as  well  as  to  moveable  property.  But,  when  such  poste- 
rior provisions  are  unduly  large  or  otherwise  irrational,  the  Court 
will  reduce  the  excess ;  Dairy mple  v.  Sinclair,  23d  June  1748 ;  and, 
in  Wood  V.  Fairley,  3d  December  1823,  the  interest  of  the  represen- 
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tatives  of  a  first  wife  will  be  found  protected  against  a  settlement     Part  III. 
upon  a  second  family,  while  admitting  the  claim  of  the  widow  to  a  chapter  III. 
reasonable  provision.     We  had  occasion  in  treating  of  the  marriage- 
contract  under  Moveable  Rights  to  point  out  the  difference  of  opinion 
which  exists  amongst  lawyers  upon  the  question,  whether  provisions 
to  any  extent  can  be  given  to  a  second  wife  or  family  out  of  property 
already  settled  by  a  prior  contract  in  such  terms  as  to  give  the  first 
family  a  proper  ^W  crediti.     The  dicta  of  Erskine  upon  this  point  are  Inst.  iii.  8, 
apparently  inconsistent ;  and  the  Judges  of  the  First  Division  were  ^^  ^^»  ^^' 
equally  divided  in  the  case  of  Guthrie  v.  Cowan,  21st  November  9.  D.  124. 
1846. 

From  the  remarks  already  made,  it  is  clear,  that,  when  the  party 
has  any  intention  to  make  an  entail,  or  to  impose  limitatipns  or  re- 
strictions upon  the  heir,  power  to  that  effect  must  be  reserved  in  the 
contract ;  and  the  safe  practical  rule  is  to  act  upon  the  assumption 
that  no  limitation  of  the  heir's  right  will  be  permitted  which  is  not 
specified. 

Provisions  in  favour  of  the  wife. — In  the  style  we  are  considering  Lifereht 
the  wife  is  provided  for,  not  under  the  destination  of  the  heritable  ^^""'"^^  "^ 
estate,  but  by  a  liferent  annuity  to  be  paid  half-yearly  ;  and  for  her 
security,  the  husband  obliges  himself  to  infeft  her  in  an  annuity  of 
the  specified  amount,  to  be  uplifted  from  the  lands  previously  con- 
veyed, or  from  any  agreed  on  portion  of  them. 

Instead  of  a  liferent  annuity,  the  widow  may  have  provision  made  Provision  bt 
for  her  by  locality — that  is,  by  disponing  to  her  certain  specified  lands  ^-ocality. 
in  liferent  after  her  husband's  death.     By  this  method  her  income 
will  necessarily  fluctuate,  and  the  rents  to  which  she  obtains  right 
will  be  subject  to  deduction  for  public  burdens.     Undue  diminution 
of  her  income  may  be  guarded  against  by  specifying  a  minimum  annual 
amount,  and  obliging  the  heir  to  make  up  that  sum  annually,  when 
the  rental  of  the  locality  lands  sinks  below  it.     If  the  value  of  the 
lands  to  be  liferented  shall  depend  upon  any  use  which  exhausts  or 
encroaches  upon  the  substance,  it  should  be  carefully  marked,  whether 
the  liferenter's  enjoyment  is  or  is  not  to  preclude  her  from  such  use. 
In  Eiston  v.  Eiston,  10th  June  1831,  a  mother,  the  original  proprietor,  9  S.  716. 
having  restricted  her  right  strictly  to  a  liferent,  and  bestowed  the  fee 
on  her  son,  was  found  entitled  to  continue  the  working  of  a  quarry ; 
but  this  decision  was  opposed  to  the  opinion  of  eminent  lawyers. 

The  provision  in  favour  of  a  wife  has  this  important  effect,  that  it  Provision  to 
debars  her  claim  of  terce.     Formerly  that  legal  right  arose,  although  ^erce*^"* 
there  were  a  special  provision,  and  the  widow  got  both,  until  by  1681,  lesi,  c  10. 
cap.  10,  upon  the  ground  of  the  ignorance  and  inadvertence  of  writers 
and  notaries  inserting  provisions  without  mentioning  the  terce,  whereby 
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widows  claimed  both,  it  was  enacted,  that,  where  a  provision  is  made 
for  the  wife  by  a  contract  or  other  deed  either  before  or  after  mar- 
riage, she  shall  thereby  be  excluded  from  the  terce,  unless  it  be  ex- 
pressly provided,  that  she  shall  have  both.  The  widow  still  gets  both, 
however,  whenever  it  appears  that  such  was  truly  the  husband's  inten- 
tion ;  Mo$8  V.  Aglianbjf,  20th  January  1797  ;  reversed  15th  December 
1797.  In  order  to  exclude  all  doubt,  it  is  advisable  that  the  terce 
should  be  discharged  along  with  the  wife's  other  legal  claims ;  and 
that  is  accordingly  done  by  her  acceptance  of  the  special  provisions, 
as  in  full  satisfaction  of  all  terce  of  lands,  &e.  &c.  The  wife's  accept- 
ance of  a  special  provision,  though  contained  in  a  foreign  deed,  bars 
the  claim  of  terce ;  Cowntess  of  Findlater  v.  Earl  of  Seafidd,  8th 
February  1814.  In  this  case  it  was  found,  that  the  equitable  power 
of  the  Court  in  awarding  aliment  to  widows  not  provided  or  imper- 
fectly provided  cannot  be  exercised  when  there  is  aB  antenuptial 
contract. 

By  the  style  under  review  tliere  are  two  obligations  of  infeftment 
granted — one  applicable  to  the  settlement  of  the  estate,  according  to 
the  destination  in  the  contract,  upon  the  husband,  and  the  heirs  of 
the  marriage  and  other  substitutes — the  other  in  &vour  of  the  wife 
in  security  of  her  annuity.  As  the  new  investiture  in  terms  of  the 
settlement  of  the  whole  estate  may  form  a  part  of  the  titles,  there 
ought  to  be  furnished  every  feudal  means  for  completing  the  infeft- 
ment in  accordance  with  that  settlement.  The  wife's  infeftment  again 
will  form  a  temporary  security  only,  which  will  be  evacuated  by  her 
death,  and,  although  there  is  no  objection  to  a  double  manner  of  holding 
for  the  perfecting  of  her  right,  and  in  some  circumstances  it  may  bo 
expedient  to  frame  the  obligation  with  two  manners  of  hdding,  yet  in 
general  the  object  will  be  effectually  secured  by  infefting  the  wife 
base  in  security  of  her  annuity.  The  clause  of  tenendas,  therefore, 
which  follows  the  settlement  of  the  estate  and  of  the  jointure,  and 
which  is  expletive  of  the  obligations  to  infeft  for  these  two  objects,  is 
divided  into  two  parts,  the  first  referring  to  the  settlement  of  the 
estate,  and  providing  for  infeftm^it  by  two  holdings,  while  the  seeond^ 
which  is  for  securing  the  annuity,  is  deme  alone.  The  procuratory 
of  resignation  which  follows  is^  of  course,  applicable  only  to  the  gene- 
ral settlement  of  the  estate.  But,  if  the  husband's  right  be  personal, 
the  double  manner  of  holding  and  procuratory  should  be  ext^ided  to 
the  widow's  annuity  also,  and  there  should  be  a  dause  of  assignation 
of  writs,  which  this  style  does  not  contain.  These  would  enable  the 
widow,  as  well  as  the  heir,  to  obtain  a  valid  infeftment  by  using  the 
procuratory  in  the  husband's  disposition. 


ProfMions  to  younger  childretu — The  provisi<ms  in  favour  of  younger 
^  ur.    y  s,i.    Q]^^jfQ2^  ]^Qj^  exemplified  are  money  provisions  only,  which  we  have 
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already  discussed  in  treating  of  Moveable  Rights.   It  is  not  uncommon     Part  III. 
for  the  husband  to  oblige  himself  within  a  specified  time  to  invest  in  caAprnt  III. 
heritable  security  a  specified  sum  for  behoof  of  the  children.    This 
obligation  he  can  be  compelled  to  fulfil,  provided  the  implement  of  it 
does  not  subject  him  to  serious  embarrassment ;  Hendenon  v.  Smith,  M.  6563. 
22d  February  1 750.    Such  an  investment  made  in  name  of  trustees  Provisioh  bt 
forms  an  effectual  security  in  favour  of  the  children,  not  attachable  J^  "  "^^' 
by  creditora 

The  other  clauses  of  the  contract,  with  the  exception  of  the  precept 
of  sasine,  we  have  already  had  occasion  to  examine. 

The  right  of  the  wife  for  her  annuity  is  completed  by  infeftment,  Effbct  of 
which  gives  her  such  a  real  right  in  the  lands  covered  by  the  infeft-  ]J^'"  ™«"- 
ment,  thai  they,  and  their  price  if  sold,  must  bo  applied  in  the  first 
place  for  payment  of  her  annuity  to  the  exclusion  of  all  other  claims 
not  founded  on  a  prior  infeftment;  Ross  y,  Mackemiey  11th  July  16  S.  1385. 
1838.     If  there  be  a  warrant  for  infefbing  trustees  in  security  of  the 
provisions  in  favour  of  the  wife  and  children,  the  infeftment  of  the 
trustees  will  make  these  provisions  preferable,  if  so  expressed  as  to 
give  an  immediate  jW  crediti.    If  Si  jus  crediti  be  given,  but  no  infeft- 
ment follow,  the  provisions  will  compete  pari  passu  with  the  claims 
of  other  creditors.    Should  an  immediate  right  of  credit  not  be  con- 
ferred, then  the  effect,  whether  there  be  infeftment  or  not,  will  be 
regulated  by  the  principles  already  explained. 

It  is  unnecessary  to  enter  upon  varieties  in  the  form  of  this  im- 
portant deed,  arising  from  peculiarities  in  the  circumstances  or  titles 
of  the  parties.     The  principles  already  exhibited  give  the  essential 
rules  for  determining  such  modifications  of  style  as  may  be  requisite  . 
Of  these  there  will  be  found  various  examples  in  the  Juridical  s'd^jSdB. 
Styles. 

At  page  215  of  the  Juridical  Styles,  there  is  the  form  of  Marriage  Marrxaqb  ab- 
Articles.  These  are  resorted  to,  when,  from  want  of  time  or  other  causes,  "^'"^ 
a  regular  contract  cannot  be  prepared.  The  articles  specify  in  general 
terms  the  mutual  settlements  agreed  upon,  and  bind  the  parties  to 
execute  a  full  contract  with  all  requisite  and  formal  clauses  within  a 
short  time  specified.  Such  articles,  and  the  contract  following  upon 
them  when  executed,  produce,  of  course,  the  same  effect  as  an  ante- 
nuptial contract,  because  equally  containing  conditions  antecedent  to 
the  marriage,  and,  therefore,  onerous. 

In  conclusion  it  may  be  remarked,  that  while  accuracy  and  preci-  Fayoubablb 
sion  ought  carefully  to  be  studied,  this  is  a  deed  in  which  the  Court  ^'^J][J^^^" 
will  not  allow  the  plain  intention  of  the  parties,  fairly  deducible  from  cobtbaot  pbo- 
the  general  nature  of  the  contract,  to  be  defeated  by  critical  objec-  ^™®""' 
tions.    The  highly  onerous  character  of  the  mutual  considerations 
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Part  III.     inductive  to  the  contract  of  marriage  obtain  for  it,  and  for  those  whose 

Chapter  III.  rigl^^s  depend  upon  it,  a  favourable  regard  and  construction.    Of  this 

16  S.  363.        ^®  have  two  recent  examples  : — In  Reid  v.  Youngs  25th  January 

1838,  a  marriage  contract  provided,  that,  failing  children,  the  free 
estate  on  the  death  of  the  survivor,  calculating  the  whole  as  move- 
able whether  heritable  or  not,  should  divide  into  two  parts,  one  for 
the  wife's  children  of  a  former  marriage,  and  the  other  for  the  hus- 
band's. Although  there  were  here  no  disponing  words  capable  of 
affecting  a  feudal  transmission  of  the  estate,  the  Court  held,  that  a 
clear  and  valid  obligation  had  been  undertaken,  to  which  effect  must 
4  D.  1546.        be  given.     And,  in  M'Qowan  v.  J  affray^  20th  July  1842,  the  wife's 

whole  property  being  settled  by  the  marriage  contract,  and  the  hus- 
band's property  in  ambiguous  terms  which  appeared  by  a  technical 
construction  to  limit  the  disposition  on  his  side  to  a  part  only  of  his 
property,  the  Court,  upon  a  view  of  the  general  scope  and  intention 
of  the  settlement,  held,  that  it  included  the  husband's  whole  estate, 
heritable  and  moveable,  at  his  deatL 


Testament  in- 

BUFFICIEirr  TO 
COMYET  HERI- 
TAOB. 


Ben*8  Folio 
Cases,  203 ; 
1  Ross,  L.  C.  7. 

M.  15,941. 


M.  15,950. 


M.4486. 


2.  The  Disposition  mobtis  causa. 

A  proprietor  of  heritable  subjects  has  unlimited  power  of  alienating 
them  by  deeds,  of  which  the  effect  may  either  bo  immediate  during 
his  life  or  suspended  until  his  death  ;  and,  if  he  is  not  fettered-by  an 
entail,  or  by  conditions  otherwise  effectually  imposed,  he  may  convey 
to  strangers,  excluding  even  his  own  issue  from  the  succession.  Heri- 
tage, however,  cannot  be  conveyed  by  a  testamentary  deed.  In  the 
case  of  Montgomerie,  we  have  already  seen,  how  emphatically  the 
most  eminent  Lawyers  denied  the  possibility  of  directing  the  descent 
of  heritable  property  by  a  nomination  of  heirs.  In  Brand  v.  Brand, 
4th  December  1735,  the  attempt  to  convey  an  heritable  right  by  a 
testamentary  deed  was  found  null.  The  executor  was  here  appointed 
cessioner  and  assignee  in  and  to  the  sum  of  «f  500  heritably  secured  ; 
but  that  was  decided  to  be  no  transmission,  there  being  no  de  prc^ 
senti  dispositive  words.  In  like  manner  an  assignment  in  a  testament 
was  found  ineffectual  to  convey  a  debt  secured  by  adjudication,  there 
being  no  words  of  conveyance  or  description  of  subjects  proper  to 
heritage ;  OaUoway,  12th  January  1802.  We  have  already  had  occa- 
sion to  remark  also  that  heritage  is  not  carried  by  a  foreign  testament, 
although  executed  in  a  country  where  real  property  may  be  so  con- 
veyed. Of  this  there  is  an  example  in  Crawfurd's  Younger  Children 
V.  Crawfurd,  14th  January  1774.  The  reason  is,  that  a  testament  is 
the  suprema  voluntas  of  the  testator — the  last  expression  of  his  will 
with  respect  to  the  disposal  of  his  property.  But  that  is  a  mode  in 
which  our  jurisprudence  does  not  permit  heritable  property  to  be 
transmitted,  the  law  of  death-bed  being  express  in  annulling  any  con- 
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veyance  granted  within  sixty  days  of  death,  if  the  testator  at  its  date     JPabt  III. 
laboured  under  the  disease  of  which  he  died,  and  did  not  afterwards  Cuaptbr  III. 
give  proof  of  convalescence  by  going  to  kirk  or  market  without  sup- 
port    The  distinction,  then,  between  the  conveyance  of  moveables, 
and  that  of  heritage  mortis  causd,  is  this,  that  the  former  expressly 
contemplates  the  death  of  the  granter,  as  the  condition  and  term  of 
the  grantee's  right,  while  heritage,  on  the  other  hand,  can  only  be 
conveyed,  whether  the  transference  is  to  take  effect  after  death  or 
before  it,  by  a  deed  inter  vivos.    This  is  distinctly  marked  in  the  case 
o{ Stewart  v.  Stewart,  loth  November  1803,  noticed  by  Mr.  Sandford  i.  p.  63. 
in  his  work  on  heritable  succession.      The  judgment  of  the  Court 
was : — "  In  respect  the  deed  is  in  the  form  of  a  latter  will  and  tester 
*^  ment,  and  leaves  and  bequeaths  the  landed  estates  in  certain 
"  terms,  but  contains  no  proper  disponing  words,  nor  is  in  any  respect 
''  a  deed  inter  vivos,  finds  it  ineffectual  to  convey  heritage.''     It  is  Merb  dihin- 
cqually  futile  to  attempt  to  interrupt  the  legal  course  of  succession  hbbitino  ik- 

^  *'  ^^*  ,.,T  ..  8DFF1C1EKT. 

by  words  of  disinheritance.     ExhoBreditation  is  not  a  iwrnen  juris  by 
the  Law  of  Scotland  ;  and  a  writing  declaring  certain  heirs  to  be  disin- 
herited conveys  no  right  to  any  one  ;  Stoddart  and  Riddel  v.  Thorn-  Elchies,  w«, 
son,  5th  February  1734?.     The  heir-at-law,   therefore,  can  only  be "  S"*^^^®**^^'^" 
excluded  by  granting  an  effectual  conveyance  to  another  party. 

But,  although  heritable  property  cannot  be  conveyed  by  a  writing  DisFosmoir 
merely  testamentary,  that  is  only  because  such  a  writing  docs  not  ^"^  teotammt 
contain  dispositive  words.     There  is  no  incompetency  in  combining  duied. 
with  a  testament  a  disposition  of  heritage ;  and  such  a  conveyance 
will  receive  effect,  whenever  it  contains  words  of  transference  appli- 
cable to  the  transmission  of  heritable  subjects;  Douglas  v.  Allan,  u.i5,M). 
11th  July  1733.     But  this  effect  will  not  follow  from  the  use  of  the 
words,  "  /  give  and  bequeath/'  or,  "  /  legate,"  for  these  mean,  "  /  give 
"  at  my  death;"  the  terms  must  be,  ^^  I  give,  grant,  and  dispone," 
which  are  effectual  to  convey  any  heritable  subject  clearly  compre- 
hended in  a  general  or  special  description.     It  does  not  appear  to 
have  been  settled  that  the  word  dispone  is  indispensable,  and  the  lan- 
guage of  Mr.  Erskine  leaves  it  uncertain,  whether  he  considered  it  to  inet.  iiL  a,  20. 
be  essential     But  that  word  is  invariably  used,  and  must,  therefore, 
be  regarded  by  the  Conveyancer  as  the  term  most  to  be  relied  upon. 
Accordingly,  whenever  the  word  dispone  occurs,  it  makes  an  effectual 
transmission  of  the  heritable  subjects  named,  whether  these  be  spe- 
cially described  or  whether  they  be  comprehended  under  a  general 
description — such  as,  the  whole  heritable  estate,  or  the  whole  heri- 
table property.     The  usual  method  of  making  settlements,  therefore, 
is  to  have  special  conveyances  of  particular  estates  or  subjects,  (and 
it  is  attended  with  great  practical  convenience  to  have  a  separate 
conveyance  of  each  subject,)  and,  in  addition  to  such  special  disposi- 
tions, a  general  disposition  and  settlement,  conveying  the  whole  heri- 
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Part  III.     table  and  moveable  property  which  shall  belong  to  the  grantor  at  hig 
Cbaptkb  ITT.  <i®*^l^-     Such  a  general  disposition  will  not  convey  the  feudal  right  to 
the  subjects, unless  it  contain  the  proper  feudal  clauses,  nor  will  it  trans- 
fer the  moveable  property  like  a  special  assignation,  but  it  gives  a  clear 
legal  right,  capable  of  being  made  effectual  by  action  against  the  heir. 
Thb  DB8CXIF-    The  essential  points  are,  therefore,  that  dispositive  words  of  de  prcB* 
]^LY  To^HERi-  *^^*  conveyance  be  used,  and  that  the  description,  however  general, 
TAOE.  be  inclusive  of  heritable  property.     In  Welsh  v.  Caimie,  28th  June 

f'  r  '  (w^^"'  1809,  the  party  assigned  and  disponed  "  every  moveable  and  immove- 

"  able  subject''  belonging  to  him,  and  this  was  held  sufficient  to  carry 
F.  C. ;  1  Robs,  a  houso ;  and,  in  Olover  v.  Brough,  7th  December  1810,  the  testator 
'  having  disponed   **  every  subject,  whether  heritable  or  moveable, 

^^  belonging  to  him/'  this  was  sustained  on  this  ground,  as  stated  by 
Lord  President  Blaib,  viz. : — *'  To  make  a  valid  settlement  of  heritage, 
^^  nothing  more  is  necessary  than  dispositive  words  expressing  the 
''  will  of  the  granter.  This  is  a  general  settlement  of  heritage,  to 
^  be  made  effectual  by  adjudication  in  implement." 

The  words,  ''  all  estate,  real  and  personal,"  are  sufficient  with  dis- 
positive terms  to  convey  the  whole  heritage  and  moveables  of  the 
M. 2813.  granter;  Drummond  y,  Drummond,  \*Ii)i  July  1782.     Such  general 

descriptions,  however,  do  not  carry  subjects,  which,  according  to  the 

ordinary  use  of  the  terms  employed,  cannot  be  held  to  be  included  ; 

M.  5440;         ^nd,  in  Browns  v.  Bowery  dx.,  26th  January  1770,  a  disposition  of 

Hailes,  882.      «  means  and  effects,  heritable  and  moveable,"  was  held  insufficient  to 

convey  a  house.     It  is  recognised  as  a  rule,  that,  when  dispositive 

words  are  used,  the  question  is,  What  was  the  deceased's  intention  ? 

M.  15,947.        and,  in  Rcbertson  v.  Roberteony  1 7th  June  1 785,  a  conveyance  of  goods, 

gear,  debts  or  sums  of  money,  was  held  to  include  a  debt  secured  by 

adjudication. 

Hkirxot  As  heritage  cannot  be  conveyed,  so  neither  can  it  be  burdened 

BURDENED  WITH  ^i^}^  Icgacios,  by  a  testament  to  the  heir  ;   Oovan  v.  Setona,  28th 

P  Q  January  1812.     When  legacies  or  provisions  are  intended  to  burden 

the  heir,  they  must  be  constituted  in  a  form  not  testamentary.    Bonds 

of  provision  will  produce  this  effect,  the  heir  being  bound  by  his  an- 

MoDE  OF  MAK-  Coster's  obligations,  unless  entitled,  as  under  an  entail,  to  take  the 

WOMOAC1E8     lands  free  of  his  predecessor's  debts.     Another  mode  is  to  make  a 

EFFECT OAL  ,  * 

AOADfST  THE     spccial  dispositiou  in  favour  of  the  heir,  and  to  charge  the  provisions 
"^'^  as  real  burdens  affecting  the  land.     The  manner  of  constituting  real 

burdens  we  shall  afterwards  examine.  The  testator  may  also,  in  such 
a  disposition,  reserve  power  to  himself  to  burden  the  estate,  and  exer- 
cise that  power  afterwards,  the  writing  by  which  it  is  exercised  being 
reckoned  a  part  of  the  same  deed  ;  but  the  heir  cannot  be  burdened 
by  a  mere  deed  of  legacies. 

While,  however,  a  testamentary  bequest  of  heritage  cannot  operate 
directly  to  affect  the  heir's  right  of  succession,  it  may  be  made  under 
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circumBtances,  which  will  indirectly  secure  fulfilment  of  the  tes-     Part  HI. 
tator's  intention ;  for,  if  the  heir-at-law  be  benefited  by  the  testament  chapter  in. 
by  which  heritage  is  bequeathed,  he  will  not  be  entitled  to  refuse  Doctrine  of 
effect  to  the  bequest  of  heritac^e,  while  takine  advantaefe  of  the  pro-  approbate  and 

c7  ^  A         reprobate* 

vision  in  his  favour.     This  is  the  doctrine  of  approbate  and  reprobate, 
which  is  well  illustrated  by  the  case  of  Cunningham  v.  Cunningham,  m.  617. 
1 7th  January  1 758.     Here,  the  heir-at-law,  having  received  benefit  as 
residuaiy  legatee,  was  held  thereby  debarred  from  challenging  a 
legacy  of  Scotch  heritable  property ;  and  the  rule  is  also  clearly  exem-  J  ^.^^*' «. 
plified  in  the  subsequent  cckse  of  Dundas  v.  Dundas,  14th  January  App.  400. 
1829,  affirmed  22d  December  1830. 

The  rule  which  denies  effect  to  dispositions  of  heritage  executed  Law  of  death- 
upon  deathbed  has  been  regarded  by  the  highest  legal  authorities  in  ^^' 
England  as  excellent  in  its  principle  and  effects.  It  took  its  rise,  no 
doubt,  in  the  ancient  favour  with  which  the  heir  was  regarded,  as  well 
as  the  supposed  incapacity  of  a  dying  man  to  judge  aright  of  his  set- 
tlements, and  the  propriety  of  affording  him  protection  against  thos^ 
by  whom  he  may  then  be  surrounded.  We  have  already  noticed  the 
circumstances  which  afford  a  presumption  in  law  that  the  deed  was 
made  on  deathbed.  The  objection  extends  also  to  deeds  made  by  a 
person  under  sentence  of  death. 

One  of  the  most  important  effects  produced  by  the  law  of  death-  Holograpr 
bed  is,  that  holograph  deeds,  which  dk)  not  prove  their  own  dates,  but  pr^J^d^Le- 
are  taken  to  be  of  the  date  least  prejudicial  to  the  heir,  are  neces-  cuted  ex  eaiAte 
sarily  presumed  to  have  been  executed  upon  deathbed ;  Maittand  v.  ^^^ 
MaitUmd,  16th  May  1815.     It  is,  therefore,  of  vital  importance  toF.  C. 
the  effect  of  m^ortis  causd  deeds,  that,  although  written  by  the  testa- 
tor, the  execution  of  them  should  be  attested  by  witnesses.     The  Deedh  redv- 
deeds  which  may  be  reduced  on  the  head  of  death-bed  embrace  all  f|^J"  ^  ^^^^ 
prejudicial  to  the  heir,  either  by  direct  conveyance  of  heritage,  or 
by  the  gratuitous  transference  of  moveable  obligations,  whereby  the 
heir  may  be  exposed  to  claims  arising  from  the  insufficiency  of  the 
personal  estate  to  liquidate  the  claims  properly  affecting  it ;  Cowie  m.  3220. 
V.  Braum,  <fcc.,  22d  July  1707.     No  deeds,  therefore,  executed  upon 
deathbed,  can  withstand  the  challenge  of  the  heir-at-law,  excepting 
such  as  the  testator  was  under  an  obligation  to  grant.    Gratuitous 
bonds  of  provision,  accordingly,  and  legacies,  are  reducible  by  the 
heir,  in  so  far  as  they  affect  the  heritable  estate ;  OampbeU'a  Younger  u.  3232. 
Children  y.  Campbell,  15th  November  1757.     But  family  provisions, 
although  granted  on  deathbed,  are  not  reducible  when  they  are  made  in 
implement  of  a  prior  legal  obligation  ;  Forbes  y,  Forbes,  11th  February  IL  3277. 
1755.     The  heritable  estate  was  here  by  marriage  contract  provided  Reserved  pac- 
to  the  heir  male  of  the  marriage,  with  this  reservation,  that  the  gran-  l^^,j^,^^y^^ 
ter,  etiam  in  articulo  mortis,  should  have  power  to  provide  a  certain 
sum  for  his  younger  children.    This  power  having  been  exercised  on 
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Pakt  III.     deathbed,  the  provision  was  reduced  by  the  Court  of  Session.     But 
GiiAPTEK  III.  ^^®  House  of  Lords  decided,  that  the  bond  having  been  granted  in 
M.  3284.  execution  of  a  faculty  reserved  in  the  contract  of  marriage,  the  ex- 

ception of  deathbed  did  not  lie  either  against  the  principal  sum  or 
annualrent  thereof. 
Onerous  deedb  Since  a  father  lies  under  an  obligation  to  maintain  his  younger 
ON  DEATHBED,  children,  he  may,  upon  deathbed,  provide  a  sum  for  their  aliment 
£r8k.  last.  iii.  during  minority  ;  and  he  may  also  settle  a  jointure  upon  his  widow 
®» ^^-  not  exceeding  the  legal  terce.     This  was  found  in  a  case  in  which  the 

M.  428.  testator  was  not  infeft ;  Logan  v.  Cam/phell,  18th  December  1758 — a 

decision  which  illustrates  also  the  power  to  grant  aliment  to  younger 
children. 
Exclusion  op        The  heir's  right  of  challenge  is  excluded,  if  he  is  deprived  of  the 
t^LLENOK  By  succession  by  a  deed  executed  by  the  ancestor  when  in  liege  poustiey 
DEED.  that  is,  while  in  health,  and  possessing  the  legitima  potestas  to  dis- 

pose of  his  estate  at  pleasure.  The  heir  s  challenge  being  founded  in 
principle  upon  the  incapability  of  a  party  to  dispose  of  his  estates 
upon  deathbed,  the  grounds  of  that  challenge  are  removed,  if  there 
be  a  deed,  not  executed  upon  deathbed,  and  remaining  effectual  at 
the  grantor's  death,  by  which  the  heir  is  excluded.  His  right,  how- 
RioiiT  of  ever,  revives,  if  the  liege  poustie  deed  be  revoked  even  pro  brevissimo 
^^^^^Z^  »  intervaUo,  and  he  may  sue  for  reduction  of  other  deeds  not  made  in 

REVIVES  ON  RE-  •  i   •    i     i 

VOCATION  OP  liege  poustie^  which  have  not  been  accepted  or  homologated  by  him- 
derdT^'**  self,  in  the  same  manner  as  if  his  right  had  never  been  excluded ; 
F.  C;  2  Sh.  Moir  v.  Mudie,  2d  March  1820  ;  aflSrmed  1st  March  1824.  Here,  a 
f  5S)  **  LC  ^^^^  executed  on  deathbed,  revoking  all  prior  settlements,  and  mak- 
646.   '  ing  a  new  disposition  of  the  testator's  property,  was  reduced  as 

regarded  the  disposition,  but  held  effectual  to  revoke  the  prior  settle^ 
ment.  Thus,  from  favour  to  the  heir,  an  effectual  revocation  may  be 
made  on  deathbed,  even  in  a  deed  reducible  at  his  instance  as  preju- 
dicial ;  and  his  right  being  thus  let  in,  he  cannot  be  excluded  by  a 
declaration  that  the  purpose  of  the  revocation  is  to  revive  a  prior 
13  D.  492.        deed,  by  which  he  was  excluded;  Ker  v.  Erskine,  cfcc,  16th  Jan- 

M.  3188.  ^^^  ^  ^^^'     "^  ^^^^  ^^  effectually  revoked  by  being  cancelled  ;  Finlay 

V.  Birkmire,  29th  July  1779. 
Must  deed  op       The  question  has  excited  great  diversity  of  views,  whether  a  settle- 
REvooiTioN  BE  mont  of  Scotch  heritage  can  be  effectually  revoked  by  a  foreign  deed, 

not  probative  according  to  the  law  of  Scotland.  By  some  eminent 
Lawyers  it  is  held  that  the  revocation  of  a  settlement  of  heritage 
being  a  deed  of  importance,  and  a  writ  importing  heritable  title  in 
terms  of  the  Act  1579,  cap.  80,  must  be  executed  according  to  the 
solemnities  imposed  by  that  statute,  and  by  the  statute  1681,  cap.  5. 
By  others  it  is  held,  that  revocation  is  not  a  writ  importing  heritable 
title,  but  only  an  act  by  a  party  exercising  power  over  his  own  unde- 
livered deeds.     Again,  the  result  is  thought  to  depend  not  upon  an 
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absolute  incompetency  in  the  foreign  deed  to  affect  a  recall,  but  upon     Part  IIL 
whether  it  sufficiently  expresses  the  intention  to  do  so.     The  case  of  chaptbb  III. 
Dundas  v.  Dundas,  25th  February  1783,  is  cited  as  decided  by  Lord  h.  i5,585; 
Thuklow  upon  defect  of  evidence  of  intention  ;  and  there  is  a  series  of  ^  ^^<^  ^  ^' 
decisions  in  whicli  revocation  in  an  English  will  of  all  wills  previously 
made,  and  also  of  all  testamentary  dispositions  previously  made,  has  5  s.  897 ; 
been  found  ineffectual  to  recall  a  settlement  of  heritable  property  in  \^^»  ^  ^" 
Scotland;  Fordycev.  Cockburn,  6th  July  1827;   Cameron  v.  ^'^^'^ ^ ^n ^ au 
Trustees,  29th  August  1833.     The  whole  authorities  are  reviewed,  and  Am>.  106; 
the  different  doctrines  investigated,  in  Leith's  Trustees  y.Leith,  6th  June  Jq^*  ^'  ^ 
1848,  where  the  opinion  of  the  majority  of  Court  was,  that  a  disposi-  lo  d,  1137. 
tion  of  Scotch  heritage  may  be  revoked  by  an  English  will.     But  it  1  J*o»»  ^  C. 
was  decided,  that  an  English  will,  revoking  ''  all  former  wills,  codicils,      ' 
''  and  testamentary  dispositions,''  was  not  intended  to  revoke,  and 
did  not  revoke,  an  antecedent  Scottish  trust  disposition  of  hcritaga 

When  there  is  an  express  revocation,  the  testator  cannot  prevent 
the  revival  of  the  heir's  right  by  merely  declaring  the  subsistence  of 
the  prior  deed,  so  as  to  exclude  the  heir,  if,  in  truth,  the  conveyance 
in  prejudice  of  the  heir  is  altered,  in  such  a  manner,  that  no  right  re- 
mains in  the  grantees  of  the  liege  poustie  deed.     See  Lord  Chancellor 
Eldon's  judgment  in  Crauford  v.  Coutts,  14th  March  1806.     In  order,  2  Bligb's  App. 
therefore,  to  debar  the  heir's  right  to  challenge  deeds  made  upon  j^  ^j^  \^^ 
deathbed,  there  must  be  a  deed  made  in  liege  poustie,  whereby  he 
is  excluded,  and  power  reserved  to  the  maker  to  alter;  and  then 
alterations  may  be  made  even  upon  deathbed,  by  either  of  the  fol-  Conditional 
lowing  methods,  viz., — (1.)  A  revocation  may  be  inserted   in  the  »bvocatiok. 
subsequent  deed,  but  subject   to   this   declaration,  that   the   prior 
deed  shall  subsist  in  case  the  later  one  shall  be  ineffectual.      The 
last  disponee  is  thus  enabled  to  say  to  the  heir — ^You  have  no  inter- 
est to  reduce  this  deed,  because,  although  I  were  excluded,  the  liege 
poustie  deed  will  take  effect.     In  this  way  the  ultimate  disponee  is 
secure,  because  it  is  the  heir  alone  who  has  the  right  to  challenge. 
(2.)  The  heir's  right  continues  debarred,  if  no  revocation  be  inserted  Revocatiow 
in  the  later  deed,  for  then  it  is  held  to  be  executed  under  the  reserved  b^^^^med 
powers  of  the  first ;  and,  although  the  disposition  of  the  property  be  dispobitiok. 
altered,  that  forms  no  implied  revocation  of  the  prior  deed,  because 
the  new  deed  is  founded  upon  its  reserved  power  to  alter,  and  the  very  6  Br.  Sapp., 
execution  of  the  new  deed,  therefore,  is  a  declaration  of  the  continued  ^^  |  j  r^^ 
subsistence  of  the  first ;   Rowan  v.  Alexander,  22d  November  1775  ;  L.  C.  663. 
Roxhurghe  v.  Wauchope,  29th  May  1820.     The  power  to  burden  and  2  Bligh's  App. 
alter  may  be  exercised  upon  deathbed,  although  the  words  etiam  in  ^^  (j,  659?"' 
articulo  mortis  be  not  inserted  in  the  reservation,  because  by  the  dis- 
position the  heir's  right  is  excluded,  and  the  disponee  is  subject  to 
the  reserved  power ;  Douglas  v.  Douglas,  22d  June  1670  ;  Buchanan  ^^^'  ^°PP-» 
V.  Buchanan,  August  1 758.  M.  8285. 
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»A»rlII.         Destinations  in  conveyance  of  Heritable  Subjects. — In  order   to 

APTBR  UL  qualify  him  to  prepare,  or  to  judge  of  the  effect  of,  a  settlement,  it  is 
very  necessary  that  the  Conveyancer  be  acquainted  with  the  terms 
ordinarily  used  in  the  destinations  of  heritable  property,  and  the  pre- 
cise results  which  follow  from  the  use  of  those  terms.  We  shall, 
therefore,  shortly  examine  the  meaning  of  the  different  terms  by 
which  heirs  are  designated,  and  the  effects  which  flow  from  different 
modes  of  expression  used  in  their  appointment 

Euw."  The  general  terms,  "  heirs,"  and  "  heirs  in  general,"  include  all 

birTin  am-  ^^^  *'®  heirs  by  law,  as  heirs  of  line  upon  whom  the  law  bestows 

»AL."  the  fetida  antiqua,  i.e.j  heritable  property  acquired  by  inheritance — 
heirs  of  conquest,  wlio,  in  the  ascending  line  among  brothers,  suc- 
ceed to  the  feudum  novum,  or  property  acquired  by  singular  title — 
and  heirs  named  by  a  previous  destination,  who  are  called  heirs  of 
investiture. 

EiBs  WHAT-  The  phrase  "  heirs  whatsoever"  was  originally  introduced  when 
there  was  a  strict  interpretation  in  favour  of  the  superior,  in  order  to 
exclude  his  claim  to  the  estate  upon  failure  of  heirs  of  the  investi- 
tura  **  Heirs  whatsoever"  is  equally  comprehensive  with  the  single 
word  ''  heirs,"  and  is  applicable  to  the  same  classes  of  heirs,  meaning 
in  every  case  those  whom  the  law  points  out.  When  lands  are  dis- 
poned, therefore,  to  a  person  named,  and,  failing  him,  to  the  disponer's 
heirs  whatsoever,  the  property,  upon  failure  of  the  disponee,  will  go 
to  the  grantor's  heir  of  line,  if  he  obtained  it  by  inheritance.  If  it 
was  acquired  by  purchase  or  other  singular  title,  it  will  go  to  his  heir 
of  conquest.  If,  again,  it  was  held  under  a  previous  investiture,  it 
will  go  to  the  heirs  named  in  the  investiture,  if  such  appears  to  have 

1312.  been  the  testator's  intention.     Of  this  we  have  an  example  in  Mac- 

lauchlan  v.  Campbell,  12th  January  1757.  Here,  under  "  heirs  what- 
"  soever,"  there  was  held  to  be  called,  not  the  heir  of  line,  who  was 
the  son  of  a  daughter,  but  the  heir-male,  as  being  the  heir  of  investi- 
ture pointed  out  by  a  prior  wadset,  of  which  the  deed  in  question  was 

.  Siipp.  partly  a  renewal.  In  Douglas  v.  Douglas,  4th  March  1777,  the  claim 
of  a  party  as  heir  of  investiture  to  subjects  destined  to  '*  heirs  what- 
"  soever"  was  rejected,  the  Court  being  of  opinion  that  the  heir  of 

.  App.  149.  line  was  intended  by  the  testator;  and,  in  Steioart  or  Richardson  v. 
Stewarts,  8th  April  1824,  the  Court  gave  effect  to  their  view  of  a  tes- 
tator's intention,  by  finding  heirs-portioners  entitled  to  succeed  under 
a  destination  to  heirs  whatsoever,  although  by  a  subsequent  branch 
of  the  same  destination,  heirs-portioners  were  excluded,  but  without 
express  reference  to  the  previous  part 

JIB  OP  "  Heir  of  line"  is  equivalent  to  heir-at-law,  and  is,  therefore,  ap- 

plicable to  the  heir  of  conquest,  but  "  heir  of  line"  commonly  desig- 

iii.  5, 10.  nates  the  heir  in  heritage. 

sir-maij:         The  term  "  heir-male  of  line  "  was  sustained  as  a  proper  expression 
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to  mean  the  heir-male  not  of  conquest,  in  Sinclair  v.  Earl  of  Fife,     Fast  ni. 
24th  June  1766,  afiSrmed  on  appeal,  M.  14,944.  CbaitemIII. 

The  '^  heir-female ''  is  not  necessarily  a  female,  but  is  the  next »  Hbu-fb- 
heir-at-law,  male  or  female,  after  lineal  heirs-male  are  exhausted. "  ^^^^^" 
Tliis  was  settled  by  the  Bargany  Case ;  Dairmyple,  11th  July  1738, 
reversed  27th  March  1 789.     Here  the  destination  was  to  the  oldest 
son,  and  his  heirs-male,  whom  failing,  to  the  second  son  and  his  Eicbies,  9000 
heirs-male,  whom   failing,  to  the  heirs-male  of  the  father,  whom  l)^^^"?,^,*® 
failing,  to  the  eldest  heir-female  of  the  body  ofthefaOter,    The  two  2;  Cr.  &St.' 
sons  successively  possessed  the  estate,  and  died  without  male  issue,  ^^^^  ^^^' 
so  that  the  three  first  branches  of  the  destination,  calling  the  heirs- 
male  of  the  two  sons  and  father,  were  exhausted.    The  question  then 
arose,  who  was  the  eldest  heir-female  of  the  father's  body  in  terms 
of  the  destination ;  and  there  appeared  three  claimants,  founding  upon 
their  propinquity  as  sons  and  daughter  of  these  three  parties,  viz., — 
1st,  a  daughter  of  the  father  ;  2d,  a  daughter  of  the  eldest  son,  and 
Sd,  a  daughter  of  the  youngest  son.    The  Court  of  Session  preferred 
the  son  of  the  father  s  daughter,  but  the  House  of  Lords  reversed  the 
decision,  and  found,  that  Sir  Hew  Dalrymple,  the  son  of  the  oldest 
son's  daughter,  was  entitled  to  the  estate,  he  being  according  to 
the  ordinary  rules  of  succession  the  next  heir-at-law  upon  failure  of 
all  the  heirs-mala     When  a  party,  therefore,  intends  to  call  his  own 
daughter  in  preference  to  the  daughter  of  his  son,  he  should  dispone 
to  her  nominatim,  or  to  his  own  daughter,  and  not  leave  her  succes- 
sion dependent  upon  a  destination  to  heirs-female. 

When  words  of  destination  are  used,  of  which  the  meaning  is  fixed.  The  fdlkd 
the  rule  is  to  give  effect  to  that  meaning,  irrespectively  of  any  pre-  meakino  rules. 
sumptions  that  the  granter's  intention  was  different ;  Hay  v.  Hay^  M.  2315. 
24th  July  1 788.     Here,  the  first  branch  of  the  destination  gave  the 
estate  successively  to  certain  persons,  and  to  the  heirs-male  of  their 
bodies,  (the  heirs-male  of  the  body  meaning  a  son,  or  a  male  descend- 
ant of  a  son,  connected  entirely  by  males,)  after  which  the  succession 
was  given  to  A.,  and  '^  his  lawful  heirs-maie/'    There  was  strong 
reason  to  presume  that  the  change  had  crept  in  per  incuriam,  and 
that  the  testator's  intention  truly  was  to  substitute  the  heirs-male  of 
the  body  of  A.,  as  well  as  of  the  prior  members  of  the  destination. 
A.  having  died  without  issue,  his  brother  was  preferred  to  succeed  to 
him  before  a  posterior  substitute,  notwithstanding  the  presumption 
afforded  by  the  previous  parts  of  the  destination,  that  the  intention 
was  to  call  only  heirs-male  of  the  body  of  A. 

While  the  meaning  of  heirs-male,  however,  is  fixed  and  inflexible  "  Hbim-male  " 
to  this  extent,  that  under  it  none  but  males  deriving  their  connexion  ^^^^^jo 
through  males  can  succeed,  and,  therefore,  females,  and  the  descend-  «»▼■  bppect  to 
ants  of  females,  are  absolutely  excluded,  yet  the  phrase  is  capable  of 
limitation,  and  it  will  receive  a  more  or  less  extensive  construction 


<*v*  iz-maas  :s  d: 


=L  'JiJi  rL*  x'^fXTT^  ^&aB&  T^  daexBttasm  wis  "^  to  tbe 
'if  Birr.  Ijxi  K«r.  vn&ii^s  dzTBaoo,  and  tbeir 
s  JTfc  'S'asKa-.gL  vi5e&  ar»e  Lcfe  vm&  vkcher  tlie 
wia  6S9££S;&dT»  cf  4f»  wnxoSir  daagkcr,  or 
k  !^i  a  £ai^K9ET»  a^coa:S:c  v^  aZ  ihe  damAten  of  Lord 
HjifT  K^rr.  I:  vxt  imia^L  zhAZ  tbe  es«A:«  vu  sirec  to  the  dan^- 
ten  ^  nrrAstxm  ^  te^ztimL^  Li  x  ssz^&rsex,i  su^  of  the  Iicigmdoa 
an  zr.v'fzr.Zr':  •»«  rLrvi-e  t^?  f=nt-£r  w  eii£si-i  the  tcnus,  *^  the  ddest 
*^  dao^:^.''  Kr  a^  :>  desui  tLe  eldest  kea-^CssDale.  and  to  piefo*  a 
deftKt:du:t  of  the  eldest  d&azhter,  ahkcxxzh  n-:-t  the  heiF-male  of 
her  \^Aj  ;  ba:  the  0>crt  refected  that  ixLterpretatioii,  and  gare 
the  soiec^siioa  to  tLe  keir-fnale  of  the  bodj  of  the  third  daogh- 
F,  c  tcr ;  Z-aiy  £jasx  iTfrr  t.  A'r  Jan^a  /AA€r  jK'€tt.  /r-.  13th  Xovember 

Wiih  resrpect  azain  to  the  words,  ^  their  heii^male,"  Lord  Eldos 
admitted,  that  these  terms  do  usoallT  mean  ^  heirs-male  genend," 
and  that  this,  bein^  the  prima  facie  obTiom  meaning,  is  to  be  adopted, 
anle»,  hj  neceasarr  implication  or  plain  declaration,  jon  are  diiTen 
ont  of  the  obrions  meaning.  In  this  ease,  howerer,  it  was  impossible 
to  give  the  words  their  prima  facie  sense,  because  the  context  shewed 
that  such  was  not  the  meaning  of  the  testator,  for  his  own  heirs-male 
wliatsoever  were  subse^iuentlj  called,  a  substitntion  comprehensive  of 
the  heirs-male  whatsoever  of  his  daughters,  and  which,  therefore, 
would  have  taken  awav  all  separate  force  and  meaning  from  the  ap- 
pointment of  their  heirs-male.  Upon  the  general  principle,  therefore, 
of  constmction  with  reference  to  all  parts  of  the  deed,  so  as  to  g^ve 
to  every  portion  of  it  a  sense,  his  Lordship,  affirming  the  judgment  of 
the  Court  of  Session,  held,  that  the  heirs-male  of  the  daughters  meant 
M,  tffM-ji  '*  Tai!-  ''  heirs-male  of  their  bodies"  The  case  is  in  the  Dictionary,  and  full 
lio*'?**^''^'      extracts  from  Lord  Eldon's  speech  are  given  in  the  first  appendix  to 

Mr  Sandford's  work  on  heritable  successioiL 
"  AwM**  w|u^        The  word  "  and"  occurring  between  the  institute  and  his  heirs  or 
^wuol^vAitj'    ^^^  children  is  equivalent  to  "  wham  failing."    Thus,  where  the  desti- 
"  mo/'  nation  is  to  '^  A.  B,  my  oldest  son,  and  his  lawful  children  in  equal 

**  proportions,"  A.  B.  is  sole  fiar,  and  not  a  joint  disponee  merely ; 
10  D.  686.  Edward,  <bc.  v.  ShieUy  Ac.  12th  February  1848,  where  it  was  observed 
on  tho  Bench,  that,  according  to  all  known  principles  of  law,  this  de- 
stination is  to  the  father  alone,  the  word  ''and"  being  equivalent  to 
"  whom  failing/'  Tho  connecting  "  and*'  does  not  necessarily,  how- 
I  H«II'i  App.     over,  mean  **  whom  failing."     In  Lockhart  v.  Macdonald,  15th  March 

1 842,  in  a  destination  to  "  the  heirs-male  of  the  body,  and  the  heirs 
"  wliatsoovor  of  tho  body  of  tho  said  heirs-male,"  the  terms,  "  heirs- 
"  male,"  in  the  first  branch,  and  "  heirs"  in  the  second,  were  both 
construed  distributively,  so  that,  as  the  eldest  sou  succeeded  alone  by 


302. 
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virtue  of  the  destination  to  heirs-male  of  the  body,  his  daughter  was     Pabt  III. 
held  entitled  to  come  after  him  as  his  heir  whatsoever  in  preference  chaftir  III. 
to  his  brother,  who  would  have  been  next  heir-male  of  the  body.     If 
"and"  in  this  case  had  meant  "whom  failing,"  the  brother  must 
have  succeeded,  so  that  sons  might  be  exhausted  before  the  succession 
was  given  to  a  daughter. 

With  regard  to  mortis  causd  dispositions  of  heritage,  It  may  be  Usual  Dvn- 
observed  generally,  that  the  grantor  may  dispone  to  himself  in  the  "^'"O"  ™  ™»-. 
first  instance,  and  after  himself  to  the  person  upon  whom  he  wishes  to  cau^d. 
bestow  the  estate.     He  thus  constitutes  himself  the  institute,  and 
upon  his  death  the  disponee  will  make  up  his  title  as  heir  of  provi- 
sion, or  he  may  dispone  directly  to  the  person  who  is  to  succeed  him, 
and  so  make  him  the  institute,  and  entitle  him  upon  the  succession 
opening  to  enter  not  as  heir,  but  as  disponee,  so  that  he  can  at  once 
complete  his  title  by  means  of  the  disposition,  if  it  contain  procura- 
tory  and  precept,  or,  if  it  do  not,  by  suing  the  heir  for  adjudication  in 
implement 

A  disposition  to  A.,  whom  failing,  to  B.,  gives  the  estate  to  B.  pre-  Dupoemn 
ferably  to  the  heirs  of  A  :  but  a  destination  to  A  and  his  heirs,  ^^^^"  ^^' 

•^       ._ ,  '  '  TK0L8  DB8TI- 

whom  failing,  to  B.,  excludes  B.,  until  all  the  heirs  descended  of  A  hatioh. 
are  exhausted.  The  dispositive  words  arc  applied  provisionally  to  the 
substitutes,  as  well  as  to  the  institute,  and,  upon  failure  of  the  insti- 
tute, or  a  previous  substitute,  the  conveyance  carries  the  estate  to  the 
substitute  next  called,  in  rigid  compliance  with  the  terms  of  the  desti- 
nation in  the  dispositive  clause.  So,  in  Orahanie  v.  Orahanie,  20th  F.  C. 
June  1816,  the  heirs-male  of  the  father  being  called  by  the  dispositive 
clause  in  preference  to  his  son's  heir-female,  a  younger  son  of  the 
father  was  preferred  to  the  daughter  of  the  oldest  son,  although,  by 
the  procuratory  of  resignation,  descendants  of  the  body  of  the  oldest 
son  without  limitation  of  sex  were  called  preferably  to  younger  sons. 
When  the  terms  of  the  destination  in  the  dispositive  clause  are  ambi- 
guous, other  clauses  may  be  referred  to  for  explanation,  but  not  when 
it  is  clear  ;  Forrester  v.  Hutchison,  &c.  11th  July  1826.  4  S.  824. 

With  regard  to  the  effect  of  the  disposition  mortis  causd,  when  it  is 
in  favour  of  the  heir,  he  cannot  be  effectually  burdened  by  a  subse- 
quent testament,  which  is  the  last  will,  and  he  is  not  affected  by 
death-bed  deeds.  But,  when  the  conveyance  is  to  a  stranger,  he  may 
be  burdened  with  debts  in  a  testament,  "  because  a  testament  is  fiill 
"  evidence  of  the  disponer's  will,  which  is  sufficient  to  burden  the 
"  disponee  ultimately  with  the  debts ;"  Davidson  v.  Nairns,  19th  5  3^.  gupp. 
February  1 755.  289.* 

Disposition  to  the  Heir. — Conveyances  may  be  made  in  the  con- 
templation of  death  in  favour  of  those  who  would  succeed  at  any  rate 
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PAjrr  III.     as  heirs-at-Iaw  ;  and  this  is  a  course  which  may  be  taken  with  diffe- 

Cha^IIL  rent  objects:— 

Object  of  In  the  first  place,  it  facilitates  the  completion  of  the  heir's  title,  bj 

DISPOSITION  TO  furnishing  him  with  warrants  upon  which  he  can  have  recourse  imme- 
diately to  the  superior,  without  the  delay  and  expense  of  service  2dlj, 
It  is  a  simple  and  direct  mode  of  making  provision  for  younger  chilr 
dren  out  of  the  heritable  estate.  Such  provisions  are  either  made  a 
burden  upon  the  disponee,  which  will  constitute  them  personal  claims 
against  him  as  conditions  of  the  disposition,  or  they  may  be  created 
real  burdens,  according  to  the  rules  which  will  afterwards  be  exa- 
mined,— and  this  is  the  preferable  course,  inasmuch  as  the  chUdrea 
will  thus  have  heritable  security,  and  rank  as  preferable  creditors 
upon  the  heir's  right  by  virtue  of  his  infeftment  Hore,  it  must  be 
kept  in  view,  that  provisions  so  constituted  are  c<»iquest  in  the  per- 
sons of  those  who  receive  them,  and  will,  therefore,  pass  to  their  heirs^ 
not  of  line,  but  of  conquest  Sdly,  Another  object  secured  by  the 
disposition  in  favour  of  the  heir  is  to  exempt  him  from  a  universal 
representation,  the  liability  of  the  acceptor  of  a  disposition  mortis 

M.  3322.  causa  being  restricted  to  the  value  of  the  estate  conveyed  ;  Smith  v. 

Marshall,  21st  July  1780  ;  and  the  same  was  held  in  regard  to  a  dis- 

6  S.  119.  ponee  who  was  also  heir-at-law  ;  Bruce  v.  Bruce,  13th  December  1826. 

When  this  form  of  settlement  is  adopted,  it  will  consist  of  a  (2e  pr<B- 
aenti  conveyance  proceeding  upon  a  consideration  of  love  and  affection. 
The  disponee  will  be  obliged  by  acceptance  to  pay  the  granter's  debts^ 
and  the  provisions  and  legacies.  There  will  be  a  reservation  of  the 
grantor's  liferent,  a  power  of  revocation,  and  a  dispensation  with 
delivery. 


The  most  usual  form  of  settlement  mortie  cauea  is 
The  Truet-diepoeition  and  SetHem^nt,  by  which  the  universal  estate, 
heritable  and  moveable,  belonging  to  the  testator,  is  conveyed  to  cer- 
tain persons  in  trust,  with  instructions  how  to  dispose  of  it.     This 
deed  we  shall  now  examine  upon  such  points,  as  have  not  already 
been  reviewed,  viz.,  1.  The  nomination  of  trustee&     2.  The  declara- 
tion of  trust  and  of  purposes.     3.  The  powers  of  the  trustees.    4  The 
liabilities  of  the  trustees.     Some  observations  shall  be  added  upon 
the  constitution  and  operation  of   the  trust  after  the  testator's 
death. 
Grahter  must      It  may  be  remarked  at  the  outset,  that  a  trust-conveyance  can  onl  j 
RIGHT.  be  granted  effectually  by  a  party  possessing  the  radical  right  of  pro- 

perty.    Therefore,  where  a  new  trust  was  executed  by  two  trustees, 
it  was  held  an  incompetent  proceeding,  the  original  trust  containing 
10  S.  727.        no  power  of  devolution  ;  Freen  v.  Beveridffe,  28th  Jime  1832. 

Naminaiion  of  trustees, — It  is  prudent  to  have  reasonable  grounds 
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to  expect,  that  the  person  named  will  accept.     In  Dallas  v.  Leishman,     ^^^  m* 
21st  November  1710,  a  trustee,  who  had  been  appointed  without  his  Ghaptbb  III. 
knowledge,  refused  to  subscribe  any  deed.     The  Court,  however,  ob-  M.  16,191. 
liged  him  to  denude,  but  in  such  terms  as  to  import  no  liability.  The  Noiohatxoh  or 
trustees  are  named  and  designed  as  the  disponees  of  the  estate  in  the  "^""* 
dispositive  clause.     When  there  are  more  than  one,  the  expression 
ought  to  be  such  as  will  make  it  appear,  that  the  confidence  of  the 
truster  was  extended  to  them  separately,  and  that  it  was  no  condition 
of  the  conveyance,  that  they  should  all  accept.    This  is  the  prudent 
rule,  and  observations  on  the  subject  will  be  found  in  LordDrumore,  m.  14,703. 
Jkc.  v.  Somervil,  16th  June  1742.     A  nomination  of  tutors  and  cura- 
tors, however,  or  of  trustees,  does  not  fall  by  the  death  or  failure 
of  one  or  more  of  the  number,  unless  the  appointment  expressly  bears 
to  be  joint     In  Campbell  v.  Lard  Monzie,  Jkc,  26th  June  1752,  five  Enk.  Inst  i.  7, 
trustees  being  appointed  with  power  to  the  majority,  three  of  the  ^  '^  "•  ^» 
number  having  repudiated  the  trust,  the  acceptance  of  the  remaining  M.  14,703. 
two  was  found  to  preserve  it     Where  the  expression  is  such,  that  the 
trust  cannot  be  executed  by  fewer  than  a  specified  number,  it  is  pre- 
served by  the  acceptance  of  a  quorum — that  is,  of  a  limited  number  Quobuu. 
fixed  by  the  testator,  whose  acts  shall  be  as  conclusive  and  effectual, 
as  if  done  by  the  whole  trustees  named ;  Halley  v.  Gowans,  20th  2  D.  623. 
February  1840.     And,  in  Shanks  v.  Aitkeriy  4th  March  1 830,  where  s  S.  640. 
the  quorum  was  a  majority  of  the  acceptors,  and  two  of  the  trustees 
had  an  adverse  interest,  a  majority  of  the  remaining  number,  though 
less  than  a  majority  of  the  whole,  was  held  entitled  to  act.     The  ma- 
jority in  number  of  the  acceptors  is  generally  named  a  quorum,  and 
it  ought  not  to  be  less  than  the  majority,  as  there  might  otherwise 
be  two  bodies  competent  to  transact  in  relation  to  the  same  property. 
The  nomination  of  a  quorum  is  highly  expedient  in  obviating  incon- 
venience in  obtaining  the  consent  and  concurrence  of  absent  trustees, 
and  in  preventing  the  trust  from  becoming  inoperative  in  the  event 
of  a  difference  in  opinion  arising  among  the  trustees. 

Sometimes  one  of  the  trustees  is  a  persona  prcBdilecta^  and,  as  he  Trustee  ttne 
pre-eminently  enjoys  the  testator's  confidence,  he  may  on  that  account  ^^  "^^ 
be  named  a  trustee  sine  quo  non^  whose  consent^  therefore,  will  bo 
indispensable  to  every  act     The  non-acceptance,  however,  of  a  trus- 
tee sine  quo  non  will  not  annul  the  trust,  if  that  be  not  the  express  m.  voce, "  8oli- 
intention  of  the  testator ;  Forbes  v.  Earl  of  GaUowaj/s  Trustees,  2d  "  ^^  ffF^ 
February  1803.   But  the  concurrence  of  a  trustee  sine  quo  non  after  his  No.  3/ 
acceptance  is  indispensable  to  every  act ;   Vere  v.  Earl  of  Hyndford,  Beirs  Svo. 
1st  June  1791.    We  have  already  found  in  the  case  of  Stoddart  v.  ^*^'  ^^' 
Rutiierfordy  30th  June  1812,  that  a  married  woman  may  competently 
be  named,  and  act,  as  a  trustee  and  sine  qua  non ;  and,  when  both 
she  and  her  husband  are  appointed,  she  is  entitled  to  act  and  vote  as  i  ym  ^  g^^^ 
a  separate  trustee ;  WcUson  y.  Stormowth  or  Darling,  11th  May  1825.  App.  1S8. 
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Part  III.  All  difficulties  With  regard  to  the  non-acceptance  of  any  of  the 

Chaptkk  III  ti^stees  named,  and  the  power  of  a  majority  to  act,  are  obviated  by 

Deotination  the  usual  terms  of  the  conveyance,  which  is  made  to  the  persons 

TO  ACCBPTOR8  named,  and  to  the  survivors  or  survivor  of  such  of  them  as  shall 

AND  SUSyiVOBS.  '  ,  , 

accept,  the  majority,  while  more  than  two  survive,  being  a  quorum. 
There  will  be  found  much  useful  information  in  the  report  of  Oor^ 

13  D.  1381.  don!s  Trustees  v.  Eglinton,  I7th  July  1861.  There  was  here  a  general 
trust  disposition  to  A.  B.  and  C,  and  the  survivors  and  survivor.  By 
a  codicil  other  trustees  were  appointed,  but  the  woixis  "  survivors 
"  and  survivor"  were  not  repeated.  A  title  was  made  up  by  the 
heir,  and  a  conveyance  executed  by  him  in  favour  of  the  three  acting 
trustees,  and  their  heirs  and  assignees ;  and,  one  of  the  three  having 
died,  a  question  arose,  whether  the  survivors  had  power.  It  was 
held  as  a  general  doctrine,  that  the  title  does  not  control  the  trust, 
but  the  trust  the  title,  and  that  the  powers  and  conditions  of  the 
trust  are  to  be  taken  from  the  trust-deed,  and  that  the  survivors, 
therefore,  had  power  to  convey.  The  terms  of  the  deed  here  excluded 
doubt,  when  it  was  to  rule.  But,  where  the  trust  is  not  given 
expressly  to  survivors,  does  the  entire  trust  accresce  to  them,  or  does 
a  right  pass  to  the  heirs  of  a  deceasing  trustee  ?  In  practice  hitherto, 
an  express  extension  of  the  trust  to  survivors  has  been  held  requisite 
to  enable  them  to  act,  and  in  prudence  the  deed  should  be  so  pre- 
pared as  to  prevent  all  question.  A  confident  opinion,  however,  will 
be  found  expressed  by  Lord  Justice-Clerk  Hope  in  this  case,  that  no 
right  passes  to  the  heir  of  a  deceased  trustee,  there  being  no  p7*o 
indiviso  right  to  a  share  conveyed  by  the  trust-deed — that  each  of 
three  trustees  has  the  full  title  along  with  the  other  two,  and,  if  they 
die,  his  title  carries  the  whole  right  to  the  exclusion  of  all  others,  a 
deceased  trustee's  title  being  absorbed  by  the  title  subsisting  in  the 

i.  12  13.  survivors.     The  doctrine  delivered  by  Stair  appears  to  support  this 

view.  He  distinguishes  between  joint  mandates  inter  vivos, — where 
the  authority,  being  given  to  all,  returns  to  the  living  mandant  upon 
the  death  of  any  one, — and  power  given  to  executors  without  mention 
of  a  quorum,  where  the  deed  is  extended  in  order  that  the  act  may 
stand,  because  power  given  by  a  defunct  in  contemplation  of  death 
cannot  return,  and  he  is  presumed  to  prefer  all  the  persons  nominated 
to  any  others.     When  the  trust  is  not  granted  to  the  heirs  of  the 

13  D.  1385.  trustees  named,  it  is  stated  by  the  Lord  Justice-Clerk,  that  upon  the 
death  of  the  trustees  the  title  to  the  trust  property  would  be  carried 
on  into  the  persons  of  their  lieirs,  so  as  to  prevent  the  right  reverting 
to  the  truster's  heir.  But  the  trustees'  heirs  would  only  hold  subject 
to  the  purposes  of  trust,  and  under  obligation  to  denude  when  duly 
called  upon.  The  powers  of  the  trusters  would  not  pass  to  them  by 
the  law  of  Scotland.* 

*  Wbcro  a  testamentary  deed  appoints  trustees,  the  condition  of  suryivorsliip  is  implied 
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The  conyeyance  in  tlie  dispositive  clause  either  comprehends  all    Past  hi. 
the  gianter's  lands  by  specific  description,  or  it  refers  to  separate  CBAnn  ill. 
conveyances  of  particular  estates  in  favour  of  the  same  trustees,  or  Cohyetavoi 
it  is  a  general  conveyance  of  the  whole  heritable,  as  well  as  of^™"**^*" 
the  whole  moveable,  property  belonging  to  the  granter.     Even  when 
there  is  a  special  conveyance  or  separate  dispositions,  there  should  be 
added  a  conveyance  generally  of  all  other  lands  belonging  to  the 
granter,  which  will  transmit  any  heritable  property  that  may  have 
been  omitted,  or  which  may  be  subsequently  acquired.    In  supple- 
ment of  the  general  conveyance  of  moveable  property,  the  trustees 
are  appointed  executors,  which  will  enable  them  to  obtain  confirma- 
tion de  piano.    They  are  also  appointed  tutors  and  curators  to  such 
of  the  grantor's  children  as  may  be  under  age  at  his  death,  a  nomina- 
tion attended  with  great  convenience,  since  it  provides  means  to 
recover  and  manage  any  property  which  may  accrue  to  the  children 
during  their  minority.* 

Declaration  of  trust,  and  purposes. — The  conveyance  is  declared  Trust  pce- 
to  be  in  trust  for  the  purposes  set  forth  in  the  deed,  of  which  the  first  ^^^"^ 
is  usually  the  payment  of  the  debts  of  the  granter.  i.  PATmorr  or 

The  trustees  are  entitled,  like  the  heir,  to  pay  primo  venienti,  if  ^^^^ 
they  have  not  been  interpelled  by  diligence ;  Rankine  v.  Oatrdner,  M.  16,201. 
24th  November  1731 ;  and  it  is  not  incumbent  upon  them  to  insti- 
tute an  action  of  multiplepoinding,  while  there  is  no  judicial  striving 
for  a  preference ;  Alison  v.  Earl  o/Dundonald's  Trustees,  26th  January  M.  I6,2ii. 
1793.     When  the  heritable  property  is  destined  to  one  party,  and 
the  moveable  property  to  another,  and  both  of  these  are  burdened  in 
general  terms  with  payment  of  the  testator's  debts,  the  rule  of  law 
remains  undisturbed,  and  each  is  liable  for  the  debts  legally  affecting 
the  estate  which  he  has  received ;  Campbell  v.  Campbdl,  Ist  June  Cr.  &  St.  App. 
1749.     A  mortis  causa  trust  settlement,  with  directions  to  the  trus-  ^^' 
tees  to  pay  the  grantor's  debts,  is  not  a  trust  for  behoof  of  creditors, 
and  a  creditor  may  obtain  the  same  preference  by  diligence  against 
the  trustees  as  executors,  which  he  could  have  done  by  diligence         ^ 
against  the  debtor  himself;  Globe  Insurance  Company  v.  Mackenzie,  296;  n^^p* 
5  th  August  1850.  306.* 

The  second  purpose  is  generally  payment  of  the  expenses  of  the  2.  PATmirr  or 
trust ;  and  we  have —  expbhses  of 

Thirdly,  the  objects  to   be  benefited.    The  appropriation  to  be  g  objbcib  to 
made  by  the  trustees  may  either  be  inserted  in  the  trust-deed  itself,  bb  benefited. 

on  the  principle  tbat  a  trnster  prefers  that  any  one  of  the  trastees  nominated  sbould  manage 
tbe  estate,  ratber  than  a  judicial  factor.    So,  where  the  two  tnistees  who  had  been  nomi- 
nated bj  tbe  testator  accepted  and  acted,  and  one  thereafter  died,  a  petition  for  a  judicial  17  j).  ioi4. 
factor  was  refused  as  nnnecessary;  Findtay^  SOtb  June  1855.    See  also  8eUm  v.  Seitm,  18  D.  117. 
28th  November  1855. 

*  Tbe  case  of  MackQligin  t.  MaekSUginf  as  to  the  rcYocation  of  an  appointment  of  tms- 18  D. 
tees,  and  a  nomination  of  new  tnistees  without  dispositire  words,  will  be  fonnd  noted  in  tbe 

APFEKDIX. 
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PabtIII.     qj.  Jn  1^  separate  deed  of  appointment  or  instructions.    The  latter  plan 
Chapter  IIT.  is  attended  with  convenience,  inasmuch  as  circumstances  maj  arise, 
Sbpakatbdeed  rendering  it  necessary  to  vary  the  purposes  of  the  trust,  and,  when 
TK>1^"^^^-      the  instructions  are  separate,  these  can  be  altered  without  disturb- 
ing the  trust-disposition.     When  this  plan  is  adopted,  the  trust- 
disposition  will  refer  to  such  purposes  as  are  contained  in  separate 
instructions  or  directions  already  executed,  or  which  shall  be  con- 
tained in  any  writing  to  be  afterwards  executed  by  the  grantor.    The 
separate  instructions  may  be  in  the  form  of  a  testament,  which,  by 
virtue  of  the  reference  connecting  the  deeds,  will  be  held  as  part  of 
M.  6539;  1      the  trust-disposition ;  TTiUocA  v.  AuchterUmy,  14th  December  1769. 
0B8,   .  .      .  rpj^^  testament  also  may  be  executed  in  England,  and  in  the  English 
form ;  and,  although  not  probative  by  the  law  of  Scotland,  such  a 
testament,  along  with  a  trust-disposition,  is  an  effectual  settlement  of 
7  S.  454 ;  1      Scotch  heritage ;  Ker  v.  Ker'a  Trustees,  24th  February  1 829 ;  Cameron 
7  Wii  &  Sh    ^'  ^^0^'^  Trustees,  19th  May  1831.    And,  where  an  English  will  con- 
App.  106;  1     tained  a  revocation  of  previous  wills,  a  previous  disposition  of  Scotch 
,  L.  C.  406.  heritable  property  was  held  not  to  be  thereby  revoked,  that  deed 
6  S.  897.         being  necessary  to  make  the  will  effectual ;  Fordyce  v.  Cockbum,  6th 
Failure  of      July  1827.     In  the  event  that  no  instructions  are  left,  or  that  such 
KOTBucnoKs.    ^^  ^^^  2^^^  ^BiX  be  void  from  informality  or  any  other  cause,  that 
will  necessarily  render  the  trust-disposition  abortive,  and  let  in  the 
claim  of  the  heir.     Such  a  result  it  may  be  the  anxious  wish  of  the 
testator  to  prevent,  and  this  he  may  do  by  inserting  in  the  trust- 
disposition  a  provisional  statement  of  the  purposes,  to  which  he 
desires  his  property  to  be  applied,  and  declaring  that  these  purposes 
shall  take  effect,  in  the  event  of  his  leaving  no  other  or  further 
directions,  or  in  the  event  of  such  directions  proving  ineffectual     In 
this  way,  although  the  purposes  inserted  in  the  trust-disposition  may 
not  be  such  as  the  testator  ultimately  desires,  still  they  will  secure 
the  fulfilment  of  his  intention  to  exclude  the  heir. 
Fduhg  date  of     When  money  provisions  are  directed  to  be  paid,  the  time  of  vest- 
v^Kiu  ^'^''^"^g  ought  to  be  specified.    In  the  Juridical  Styles  this  is  properly 

done  by  declaring,  that  the  provisions  shall  not  vest  until  the  term  of 

payment,  a  result  which  in  this  case  would  not  happen  without  the 

special  provision  to  that  effect,  inasmuch  as  by  a  previous  clause  the 

provisions  are  to  bear  interest  before  the  term  of  payment,  an 

arrangement  which  is  generally  taken  as  indicating  an  intention  that 

they  should  vest  before  the  time  of  payment     Rights  should  also  be 

given  to  the  issue  of  any  child  who  may  predecease  the  term  of 

payment. 

Ihstructions,        The  instructions  must  be  clear  and  explicit,  as  well  as  certain.   We 

TAIN  OB  iLLB^  ^&^®  already  had  occasion  to  refer  to  the  failure  of  a  mortification  for 

^^^  the  erection  of  an  hospital  in  consequence  of  an  imperfect  specifica- 

"Taibrie^o  **^^  of  regulations  by  the  testator;  and  MaccuUoch  v.  MaccuUock,  28  th 

4S.        '         November  1 752,  is  an  example  of  reduction  of  settlements  on  the  ground 
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of  irrationality.    The  purposes  also  must  be  legal    In  StrcUhmore  y.     Past  ITT. 
Strathmore's  Trustees^  23d  March  1831,  the  accumulation  of  rents  of  CHAPrEBlIf 
heritable  property  for  thirty  years  was  allowed,  Scotch  heritable  pro-  5 1^\\^  4  gj,, 
perty  having  been  expressly  exempted  from  the  provisions  of  the  App.  170. 
Act  39  &  40  Oeo.  III.  cap.  98,  which  are  now,  however,  extended  to 
such  property  by  the  Entail  Amendment  Act ;  so  that  accumulation 
is  now  incompetent  for  a  longer  period  than  twenty-one  years  from 
the  grantor's  deatL     Of  the  application  of  the  statute  in  preventing 
the  accumulation  of  moveable  property  in  Scotland,  we  have  an 
example  in  Lawson,  Ac,  (OgUvie's  Ih'ustees)  v.  Kirk-Session  of  Dundee,  s  D.  1229. 
18th  July  1846,  where  the  direction  was  to  accumulate  for  one 
hundred  years,  in  order  then  to  erect  an  hospital    If  from  infor- 
mality, uncertainty,  or  illegality,  the  purposes  shall  fail,  then  the  trust 
is  void,  and  the  estate  will  go  to  the  heir-at-law. 

The  instructions  must  be  carefully  framed,  with  a  view  to  the 
nature  of  the  interest  which  the  parties  are  to  have,  upon  whom  the 
trust  property  is  beneficially  bestowed ;  because  the  phraseology  used 
in  the  instructions  will  determine  the  extent  of  the  right  obtained  by 
the  beneficiaries,  and  whether  it  is  an  heritable  or  moveable  estate 
in  their  persons.  The  claim  of  the  beneficiaries  is  against  the  trus- 
tees, to  make  good  to  them  the  trust  estate  for  their  several  interests. 
These  interests  depend  upon  the  terms  used,  whether  giving  a  life- 
rent, or  a  fee  vesting  immediately,  but  with  a  postponed  term  of 
payment,  or  a  conditional  fee  contingent  on  certain  events,  or  a  fee 
to  become  vested  and  payable  when  funds  are  realized. 

The  nature  of  the  right  in  the  beneficiary,  again,  whether  heritable  BEHsnoiAET*! 
or  moveable,  depends  upon  the  character  of  the  interest  bestowed  on  ^"^  J^I51[[!.^" 
him.    If  the  trust  fund  is  moveable,  then  the  legatee's  share  is  neces-  able. 
sarily  moveable ;  but,  if  the  trust  estate  is  heritable,  the  beneficial 
interest  will  be  heritable  or  moveable  according  to  the  testator's 
purpose  and  instructions,  and  the  nature  of  the  demand,  which,  in 
terms  of  the  settlement,  the  beneficiary  is  entitled  to  make  upon  the 
trustees.    If  they  are  directed  to  convey  lands  to  him,  then  the  right 
is  heritable;  Durie  v.  CoiOts,  30th  November  1791.     Here,  a  bond  m. 4624; 
heritably  secured  was  conveyed  for  the  use  and  behoof  of  two  parties,  J^"?***'  ^  ^' 
without  any  direction  to  realize  and  divide  the  amount ;  and  their 
rights  were  thereby  decided  to  be  heritabla    In  Burrell  v.  Burrdlf  ^  g  gj^. 
11th  December  1825,  there  was  an  alternative  direction  to  pay  the  1  Ross,  fi.C. 
proceeds,  or  to  denude  of  the  heritage  unconverted.    The  heritage 
being  unconverted  at  the  beneficiary's  death,  his  interest  was  held  to 
be  heritabla    But,  if  the  trustee  holds  under  an  obligation  to  account 
for  the  proceeds,  or  to  pay  certain  sums  of  money,  although  these  are 
to  come  out  of  heritable  estate,  the  claim  of  the  beneficiary  is  move- 
able ;  Angus  v.  Angus,  6th  December  1826.    Here,  the  direction  to  the  *  |^^^  ^ 
trustees  was  to  convert  the  property  into  money,  and  to  divide  and  529. 
pay  over  the  residue  in  certain  shares  to  the  truster's  children.    The 
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Part  III.  gliare  of  a  child  was  held  to  be  moveable ;  and  the  true  principle  was 

Chapter  III.  ^^^^  stated  by  Lord  Olenlee,  viz.  that,  where  a  beneficial  interest  in 

6knrficiart*8  the  subject  is  constituted  in  the  party,  as  when  it  is  disponed  to 

EIGHT,  HEEi-  trustecs  to  hold  for  A.  in  liferent  and  B.  in  fee,  the  right  of  the  fiar 

TABLiE  OR 

MOVEABLE.        is  heritable ;  but  that,  when  the  beneficiary's  interest  is  a  claim  for  a 

share  of  the  residue,  it  is  moveable,  and  descends  to  executors.  In 
consistency  with  this  principle,  when  there  was  a  power  to  sell  for 
payment  of  legacies,  but  no  direction  to  sell,  and  the  residue  was 
declared  to  belong  to  A.,  to  whom  the  trustees  were  directed  to  dis- 
pone and  pay,  the  residue,  being  heritage,  was  held  to  be  heritable  in 

8  S.  803.  the  succession  of  A. ;  Caikcart  v.  Cathcart,  26th  May  1830.    To  same 

13  D.  81.         effect  is  the  case  of  Speira  v.  Speirs,  2l8t  November  1850,  and  the 

beneficiary's  interest,  therefore,  was  held  not  liable  to  a  claim  of 
legitim  by  his  next  of  kin.  When  the  share  of  a  beneficiary  has  been 
ascertained,  and  is  invested  by  the  trustees  with  his  knowledge  and 
sanction  upon  heritable  security,  it  is  heritable  as  regards  his  succes- 

12  D.  372.  sion ;  Williamson  v.  PauZ,  16th  December  1849.  But,  as  long  as  the 
trust  continues,  it  is  fixed  by  our  practice,  that  the  rights  of  parties 
are  not  altered  by  investment  of  the  trust  funds.  Where  a  husband 
was  bound  to  pay  ^^30,000  to  trustees  to  provide  a  jointure  to  his 
wife  and  provisions  to  his  children,  instead  of  paying  he  transferred 
to  the  trustees  an  heritable  bond,  and  the  fund  was  re-invested  by 
the  trustees  in  heritable  security.  Both  purposes  being  accomplished, 
and  a  surplus  remaining  for  the  husband's  representatives,  it  was 
held  to  be  moveable,  the  husband's  position  being  that  of  claimant 
on  the  fund,  which  by  the  original  constitution  of  the  trust  was 

15  D.  159.  moveable,  and  not  altered  by  the  investment ;  MeiMam's  Trustees 
V.  Mrs,  MeUclam's  Trustees,  2d  December  1852. 

Beheficiart'8       The  interest  of  the  beneficiary,  although  the  property  remains 

ABLE^  ^^^^^'    vested  in  the  trustees,  may  be  transferred  by  him,  either  by  a  mortis 

1  S.  185.  causd  deed,  as  in  Gordon's  Trustees  v.  Harper,  4th  December  1821, 

or  by  assignation.  The  right  being  Kjus  crediti  merely  is  personal, 
and  does  not,  therefore,  require  a  feudal  conveyance  ;  Macdonald  and 

2  S  C82.         SeUcrig  v.  Russell,  6th  February  1824.    Here,  we  find  the  distinction 

pointed  out  between  the  reversionary  right  of  the  grantor  of  a  trust 

inter  vivos,  and  that  of  a  beneficiary  who  had  no  previous  title.     In 

the  former  case,  which  is  usually  that  of  a  trust  for  the  payment  of 

debts,  the  trustee's  right  is  only  a  burden  upon  the  radical  title,  so 

that  the  title  of  the  truster  remains,  and  liis  reversionary  interest 

could  only  be  transferred  by  a  proper  feudal  conveyance.    But  a 

beneficiary  with  no  previous  title  has  only  a  jus  crediti,  or  right  to 

call  on  the  trustees  to  account  or  denude. 

BBNEFiaABT'8       Tho  propor  diligence  to  attach  the  right  of  a  legatee  in  the  hands 

ABLE.  of  trustees,  even  when  the  trust  property  is  heritable,  is  not  inhibi* 

M.759;  tion,  but  arrestment;  Griersonv.  Ramsay,  25th  February  1780.     If 

HaUea,  855.      |^  creditor  of  the  legatee,  however,  should  raise  adjudication  in  order 
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to  secure  his  debt  upon  the  subject,  the  litigiosity  created  by  the  suit     Part  IIL 
affects  tlie  nature  of  the  diligence  suited  to  affect  the  property,  and  chapt«  HI. 
the  proper  diligence  then  would  be  the  inhibition  on  the  dependence  ; 
Wilson  V.  Smart,  31st  May  1809.  F.  C. 

We  have  already  had  occasion  in  treating  of  the  marriage  contract  iNSTRucriovs 
to  point  out  the  care  with  which  directions  to  execute  an  entail  must  ™  ""^"* 
be  expressed.     When  the  direction  is  generally  to  convey  to  the 
favoured  party  in  the  form  of  strict  entail,  containing  such  conditions 
as  the  trustees  shall  consider  necessary,  that  is  a  good  authority  to 
the  trustees  to  insert  all  the  requisite  fetters ;  Stirling  v.  Stirling's  i  D.  130. 
Trustees,  30th  November  1838.    In  obeying  the  direction  to  make  an 
entail,  we  must  have  regard  to  the  testator's  intention.    Where  he 
directed,  that  it  should  contain  all  the  conditions  and  fetters  of  a 
specified  entail,  adding,  "  so  as  to  form  a  valid  and  effectual  entail 
"  according  to  the  law  of  Scotland,''  and  after  his  death  the  specified 
entail  was  found  to  bo  defective,  the  beneficiary  claimed  to  have  the 
lands  conveyed  to  him  in  fee-simple,  that  being  the  effect  of  the  entail 
prescribed  as  a  model     But  the  Court  held  the  trustees  bound  to 
make  a  valid  and  effectual  entail ;  Oraham  v.  Lord  Lynedock's  Trus- 15  D.  558. 
tees,  15th  March  1852,  affirmed  14th  June  1855.     If  prohibitions  2  Macq.  App. 
are  specified  in  the  trust-deed,  and  no  discretionary  power  given  to  ^^^' 
the  trustees,  the  Court  will  not  allow  any  limitations  to  be  inserted 
excepting  those  which  are  so  expressed  ;  Owning* s  Trustees  v.  Cuming,  10  S.  804. 
10th  July  1852 ;  and,  in  Campbell's  Trustees  v.  Campbell,  12th  May  16  S.  1004. 
1838,  the  testator  having  prescribed  the  substitution  of  heirs  to  be 
inserted  in  the  entail,  without  directing  heirs  whatsoever  to  be  called 
after  the  last  substitute  named,  the  Court  would  not  allow  these 
general  words  to  be  added.  When  money  is  directed  to  be  invested  in 
the  purchase  of  land  to  be  entailed,  the  beneficiary  is  entitled  to  the 
interest  of  the  fund  while  remaining  uninvested  after  the  period  at 
which  the  direction  might  reasonably  have  been  fulfilled ;  Earl  of  1  Wil.  &  Sh. 
Stair  V.  Earl  of  Stairs  Trustees,  29th  March  1825.    Money  cannot  ^H'J^l'^^ 
be  entailed,  and  a  direction  to  invest  the  price  of  lands,  and  to  pay  the  money  tow. 
interest  to  the  heirs  in  their  order,  was  found  to  give  the  price  abso- 
lutely to  the  first  disponee,  without  any  benefit  or  right  of  credit  to  the 
ulterior  destinees  ;  Duthie  v.  Duthie,  25th  February  1841.    The  same  3  D.  6I6. 
principle  is  now  applied  to  trusts  of  land,  which,  by  §  47  of  the  Entail 
Amendment  Act,  cannot  be  held  for  the  benefit  of  disponees  in  suc- 
cession, the  first  disponee  being  entitled  to  have  his  right  judicially 
declared  to  be  that  of  fee-simple  proprietor. 

When  money  is  directed  to  be  invested,  the  question  arises — What  Intewwt  of 
are  the  beneficiary's  rights  if  an  investment  is  not  immediately  found  ?  '^"""^'^"'"^ 
And  it  is  now  settled  by  a  series  of  decisions,  that  he  is  entitled  to 
the  annual  proceeds  of  the  fund,  as  he  would  have  been  entitled  to 
the  rents  from  the  testator's  death,  had  an  investment  then  been 
found.    In  EaH  of  Stair  v.  Earl  of  Stair's  Trustees,  19th  June  1827,  Apy.  6i4. 
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Past  III.     interest  was  allowed,  commencing  from  twelve  months  after  the  te9- 

Chaftee  III.  Water's  death,  that  period  being  allowed  to  collect  the  estate  and  to  pay 

I  Bfacq.  App.    debts  and  liabilities     But,  in  Macpheraon  v.  Macpherson,  1  ]  th  June 

^^'  1852,  it  was  decided,  upon  an  examination  by  Lord  St.  Lbonabds  of 

the  English  authorities,  and  of  the  decision  in  the  case  of  Stair,  that  it 
is  inconsistent  with  the  effect  due  to  the  testator's  intention  to  defer 
the  allowance  of  interest  for  any  period,  and,  therefore,  it  was  given 
16  D.  1.  from  the  testator's  death.   In  MitdiM,  Jkc,  {Dickson's  Trustees)  v.  ScoU, 

2d  November  1853,  there  was  a  direction  that  the  interest  after  a 
liferenter's  death  should  accumulate  for  the  purchase  of  land,  the  pur- 
chase being  made  as  soon  as  the  trustees  should  find  it  in  their  power. 
The  Court,  holding  tliat  the  main  intention  of  the  testator  to  benefit  the 
heir  must  be  looked  to,  limited  the  accumulation  to  one  year,  and  gave 
the  interest  to  the  heir  from  the  expiration  of  a  year  after  the  death  of 
the  liferentrix.  Upon  the  same  principle  of  regard  to  the  beneficiary's 
interest,  he  must  have  the  immediate  benefit  of  investments  so  far  as 
made ;  and,  where  the  trust  had  been  executed  excepting  in  regard 
to  a  small  balance  for  which  no  suitable  investment  had  been  found, 
the  trustees  were  not  allowed  to  postpone  the  execution  of  an  entail, 
but  ordained  immediately  to  convey,  reserving  the  rights  of  all  par- 
151)  27.         ties  with  respect  to  the  balance;  Campbell  v.  GampbeWs  Trustees, 

19th  November  1852. 
Effect  OF  Where  different  interests  in  liferent  and  fee  are  given  in  trust- 

TBU8T  OK  QUE*,  docds,  it  Is  Importaut  to  keep  in  view  the  effect  of  the  trust  in  con- 

T10N8  OF  VEST-  •  •,!  •  -  .  rm  i  •  i 

iNo.  nexion  with  questions  of  vesting.     The  rules  m  such  cases  were 

15  D.  609.  pointed  out  by  the  Lord  Justice-General  M'Neill  in  Halbert  v. 
Dickson,  26th  March  1853.  Here,  the  testator  had  directed  his  trus- 
tees to  pay  the  interest  of  a  share  of  residue  to  his  niece  during  her 
lifetime,  and  at  her  death  the  capital  sum  to  her  children.  The  ques- 
tion arose,  wliether  there  was  here  a  vested  right  to  a  child  who  pre- 
deceased the  liferentrix.  It  was  decided,  that  the  fee  had  vested,  the 
liferentrix  and  her  children  being  the  sole  parties  intended  to  be 
benefited.  Circumstances  to  be  looked  to  in  such  questions  are — 
(1.)  Whether  distinct  estates  of  liferent  and  fee  are  given ;  or,  what 
the  Lord  Justice-General  in  HaXbert's  case  held  tantamount  to  that, 
viz.,  whether  distinct  interests  are  created  in  the  interest  and  capital. 
— (2.)  The  existence  of  a  trust,  which  may  suspend  the  vesting,  but 
cannot  exclude  it,  and  does  not  prevent  it. — (3.)  Whether  any  ulte- 
rior interest  is  given  beyond  that  of  those  first  called  to  the  fee,  so 
that  the  trust  may  be  regarded  as  having  been  created  for  the  protec- 
tion of  such  ulterior  interest.  When  there  is  no  ulterior  interest, 
then,  if  the  fiar  or  fiars  appointed  fail,  the  result  is  intestacy ;  and 
that  result  affords  the  strongest  presumption  that  vesting  was  intended. 
— (4.)  Whether  an  individual  is  the  beneficiary,  or  a  class  of  persons, 
the  latter  being  less  indicative  than  the  other  that  the  testator  in- 
tended the  bequest  should  vest.    The  authorities  mainly  looked  to  in 
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ilie  case  of  H albert  were  the  leading  ease  of  Wailace  v.  Wallace^  28th  Fait  III.  ' 
January  1807;  also  the  cases  of  Forbes  v.  Luckiey  26th  January  ChapweIII. 
1838,  and  MaxwM  v.  Tfylw,  25th  May  1837.  M.  ro« 

It  is  common  to  exempt  provisions  granted  to  daughters  from  l^^^^^'" 
theyiM  mariti  of  their  present  or  future  husbands.    Sometimes,  also,  le^S.  374. 
the  right  of  children  is  restricted  to  the  liferent  of  the  sum  provided  ^^  ^'  ^^^- 
to  them,  as  a  means  of  preserving  the  provision  to  their  issua    In 
such  cases,  it  may  be  expedient  to  empower  the  trustees  to  employ 
a  portion  of  the  amount,  if  the  legatees  should  desire  it,  in  the  pur* 
chase  of  an  annuity,  where  there  may  be  cause  to  apprehend,  that  by 
being  limited  to  the  interest  the  legatee's  income  will  be  unduly 
limited.     When,  notwithstanding  the  restriction  to  a  liferent,  the 
legatee  is  allowed  to  bequeath  mortis  cauea^  it  is  not  necessary  in  his 
will  to  make  special  reference  to  the  faculty  to  bequeatL    Such 
special  reference  is  required  by  the  Law  of  England,  but  not  with  us, 
as  first  settled  in  Hislop  v.  MamoM'a  Trustees,  11th  February  1834. 12  S.  4i3. 
The  same  was  held  in  Orierson  v.  Miller,  3d  July  1852,  where  ai4D.  939. 
general  testament  was  held  sufficient  to  give  the  liferenter's  legatee 
right  to  the  liferented  portion  of  the  fea 

Powers  of  trustees. — There  is  a  general  presumption  that  the  Powers  uk 
trustees  are  vested  with  the  powers  necessary  to  give  effect  to  the  ''''"*""^ 
trust;  and  there  can  be  no  doubt,  therefore,  that  without  special 
authority  they  will  be  entitled  to  take  possession  of  the  trust  pro- 
perty, and  perform  every  act  of  ordinary  administration.     In  Mure,  ^^  l^-  986. 
Jkc,  {OUmours  Trusteei)  v.  Oilmour,  23d  Hay  1851,  the  trust-deed 
being  imperfect  as  a  feudal  conveyance,  the  trustees  proceeded  to 
make  up  their  title  by  constitution  and  adjudication,  and,  although 
the  heir  was  attempting  to  reduce  the  trust-deed,  they  were  held 
entitled  to  decree  of  constitution  instomter,  because  they  had  right  by 
the  conveyance  to  the  beneficial  possession.     Should  the  heir  obtain 
reduction,  their  title  would  then  fall    With  regard,  however,  to  the 
sale  or  impignoration  of  the  trust  estate,  these  are  acts  of  absolute 
dominion,  proper  only  to  an  unlimited  proprietor,  or  those  whom  he 
specially  authorizes  ;  and  such  extraordinary  powers  are  not  allowed  Ejetkaoudi- 
to  be  exercised  upon  mere  inference  of  intention,  but  must  be  con-  *^"^  ro^Kiw. 
ferred  either  by  express  terms,  or  by  necessary  and  unavoidable  im- 
plication.    No  one,  however,  will  readily  purchase  lands,  or  lend 
money  upon  the  security  of  lands,  when  the  trustees  have  no  express 
power  to  sell  or  borrow,  because,  however  clear  may  be  the  necessity, 
and,  therefore,  the  implied  power,  it  does  appear  j)er  expressum  upon 
the  face  of  the  title;  and  even  in  the  strongest  case,  therefore,  judi- 
cial authority  may  be  required.  There  is  thus  a  manifest  expediency, 
that  such  power  should  be  conferred  by  express  terma 

(1.)  Power  of  sale, — ^This  is  an  extraordinary  act,  amounting  to  the  Tower  to 
exclusion  of  the  heir»  and,  where  not  expressed,  therefore,  it  is  only  "''^ 
supplied  in  circumstancet  which  do  virtually  exclude  him,  and  ren- 
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Past  m.     der  the  sale  indispensable  to  the  preservation  of  the  tnist-propertji 

Ghaptkr  in.  ^^^  ^^^  attainment  of  the  testator's  purpose.     In  the  case  of  Trusteea 

F.  C.  of  Moore* 8  Mortification  v.  Wilson,  26th  June  1814,  trustees  were 

Power  or  SALE,  allowed  to  sell  the  superiority  of  lands  mortified  for  a  charity.     Here 

the  power  was  granted  in  consideration  of  extraordinary  advantage  to 

the  charity,  the  superiority  being  in  itself  useless  to  it,  while  the  sale 

10  8.438.        produced  a  price  of  ^1000.     But,  in  Robertson  v.  AUaUj  7th  March 

1882,  the  Court  of  Session  having  upon  strong  presumption  of  inten- 
tion to  authorize  a  sale  supplied  that  power,  the  decision  was  re- 

2  8h.  &Macl   versed  1st  September  1835,  Lord  Brougham  holding,  that  the  heir- 
App.  333.         at-law  cannot  be  excluded  or  displaced  by  inference,  but  only  by 

plain  terms  or  necessary  implication.     Of  the  latter  an  example  is 

3  D.  1049.        furnished  in  Henderson  v.  SomervUle,  22d  June  1841,  where  power  to 

sell  lands  not  appointed  to  be  sold  was  held  to  be  necessarily  implied, 
there  being  a  running  deficiency  of  funds,  which,  without  a  sale,  would 
have  consumed  the  trust-property.  Where  the  primary  purpose  of  the 
trust  was  payment  of  the  testator's  debts,  it  was  found  that  the  trus- 
tees had  power  to  sell,  in  order  to  implement  that  purpose,  and  the 
heir  being  entitled  to  the  residue  of  the  rents,  they  were  held  bound 
to  exercise  the  power  of  sale  at  his  suit,  so  as  to  liquidate  the  debts 
out  of  the  capital,  and  not  pay  them  at  the  heir's  expense  out  of  the 

13  D.  420.        rents ;  Oraluim  v.  Graham's  Trustees,  21st  December  1860.    Upon  the 

same  principle  which  limits  the  power  of  sale  when  not  expressly 
granted,  it  is  restricted  to  the  precise  terms  used  in  conferring  it 
when  it  was  bestowed.  Where  a  husband  was  empowered  by  his  wife 
to  sell,  if  necessary  to  his  support,  he  made  a  sale  in  consideration  of 
past  kindness,  and  to  secure  a  continuance  of  care  and  attention.  The 
15  D.  606.  sale  was  reduced  as  going  beyond  the  power ;  Coltart  v.  Corie,  26th 
March  1853.  We  ouglit  to  note  in  reference  to  the  above  case  the 
danger  of  attempting  novelties  in  Conveyancing.  The  deed  was  a 
conveyance  to  a  third  party,  with  power  of  sale  reserved  to  the  hus- 
band, and,  as  the  property  was  the  wife's,  tliere  was  inserted  a  con- 
veyance to  the  husband  to  make  efiectual  his  power  of  sale  in  the 
event  contemplated.  He  took  infeftment  to  validate  the  attempted 
conveyance.  The  anomalies  and  difficulties  inseparable  from  such  a 
course  would  have  been  avoided  by  a  trust. 

When  the  conveyance  is  to  the  trustees  and  their  assignees,  and  a 
power  of  sale  is  given,  the  precept  of  sasine,  not  being  used  by  the 
trustees  themselves,  may  be  assigned  by  them,  so  as  effectually  to 
infeft  a  purchaser  notwithstanding  the  declaration  of  trust,  which, 
according  to  the  words  of  style,  is  usually  repeated  in  the  precept ; 

14  s.  889 ;        Cockbum  v.  Cameron,  4th  June  1836. 

4^  '*  Care  should  be  bestowed  in  framing  the  power  of  sale  to  avoid  ex- 

pressions which  may  be  held  to  enjoin  a  sale.  Heritable  property 
directed  by  settlement  to  be  sold  for  trust  purposes  is  subject  to 
legacy-duty.  When  there  is  no  injunction,  but  a  power  merely,  legacy- 
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duty  does  not  appear  to  be  exigible,  unless  a  sale  be  necessary  in     Tabt  ITL 

order  to  accomplish  the  objects  of  the  trust     In  Blair  v.  Blair,  14th  chapte*  III. 

Noyember  1849,  it  was  decided,  that  a  power  of  sale  to  trustees  does  12  D.  97. 

not  imply  that  the  succession  of  heritage  is  to  be  treated  as  moveable, 

if  there  be  no  direction  to  sell     On  the  other  hand,  when  a  sale  was 

necessarily  contemplated  by  the  testator,  although  no  express  power 

was  given,  notwithstanding  an  arrangement  whereby  the  lands  were 

conveyed  by  the  trustees  to  the  heir-at-law,  the  heritable  property 

was  held  liable  to  legacy-duty ;  Advocate-General  v.  Wiliiamaon^  23d  18  D.  436. 

December  1850.    To  the  same  effect  is  Advocate-General  v.  Smith,  14D.5S5. 

1st  March  1852,  where  the  rules  and  principles  determining  this  point 

are  stated.    This  case  was  affirmed  on  appeal.*  760."*^'   ^' 

(2.)  Power  to  purchase  lands. — ^When  it  is  an  object  of  the  trust  to  Power  to  pu>- 
invest  the  trust-funds  in  the  purchase  of  lands,  it  has  been  found,  ^^*  j-akus. 
Sharpe,  1 1th  February  1823,  that  superiorities  may  be  purchased,  but  2  a  203. 
there  was  no  opposition  in  this  case ;  and,  in  the  subsequent  case  of 
Governors  of  Cauvin's  Hospital,  29th  January  1842,  the  Court  de-  *  ^'  566. 
clined  to  authorize  a  purchase  of  feu-duties,  holding,  that,  when  the 
direction  is  to  purchase  "  lands,''  the  dominium  utile  is  meant 

(3.)  Power  to  borrow. — It  is  often  very  expedient,  that  trustees  Poweb  to 
should  possess  this  power,  as,  for  instance,  when  immediate  advances  ■®*"®^' 
are  required  for  the  outfit,  it  may  be,  of  children,  but  the  trust  pro- 
perty cannot  be  realized  without  a  sacrifice.     Power  to  borrow  is 
sometimes  raised  like  power  of  sale  by  necessary  implication  from  the 
difficulty  or  impossibility  of  conducting  the  trust  without  it     But  it 
is  prudent,  and  most  desirable,  in  order  to  enable  the  trustees  and 
lenders  to  act  with  confidence,  that  a  special  power  to  borrow  and 
grant  securities  should  be  inserted,  whenever  there  is  any  probability 
that  loans  will  be  required.    In  Dewar  v.  Ross's  Trustees,  4th  De-  Bell'v  Sro 
cember  1 792,  there  was  a  power  to  borrow  a  certain  amount,  and  a  ^■^■i  oi- 
lcan of  a  larger  sum  was  sustained  ;  but  here  the  grantor  of  the 
trust  was  alive,  and  had  authorized  the  security  and  received  the 
money.     And,  in  Thomson  v.  M'Lachlan's  Trustees,  24th  June  1829,  7  g.  787. 
the  fact  of  there  being  no  power  to  borrow  was  one  of  the  grounds 
upon  which  trustees  were  subjected  personally  in  payment  of  a  pro- 
missory note  for  je2600.f 

*  Where  a  testator  does  not  merely  give  a  simple  power  to  sell  the  heritahle  estate,  bnt 
confers  upon  his  trustees  an  ample  and  absolute  discretion  whether  they  shall  sell  or  not, 
he  thereby  makes  the  character  of  his  succession  dependent  upon  the  resolution  to 
which  they  may  come  in  the  exercise  of  that  discretion ;  and  if  they,  in  exercise  of  their 
powers,  convert  the  estate,  legacy-duty  becomes  exigible ;  Adooatte-Oeneral  v.  HamUUm,  18  D.  636. 
22d  February  1856.  The  Court  were  of  opinion  here,  that,  under  the  fair  construction  of  65 
Geo.  III.  c.  184,  Sch.  Part  III.  there  is  a  direction  to  trustees  to  sell,  whenever  there  is  a 
direction  to  them  to  consider  as  to  a  sale,  and  to  do  what  they  think  best,  supposing  always 
that  a  sale  is  the  course  which  they  do  adopt. 

t  The  Court  refused  to  authorise  marriage^ontract  trustees  to  borrow  money  for  repair  of 
heritable  subjects,  no  power  to  borrow  having  been  given  in  the  marriage  contract,  with  the 
provisions  of  which  the  Court  would  not  interfere ;  K^r,  8d  March  1855.  H  D.  565. 
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Power  to 
appoikt  fao- 

TOS8. 


9  S.  412. 


8S.74). 


PArp  III.         (4.)  Power  to  appoint  factors, — Great  inconyenience  is  froquentlj 
CHArnR  III.  experienced  from  the  absence  of  this  power.     Its  object  is  to  enable 
the  trustees  to  devolve  the  management  upon  one  or  more  persons 
able  to  bestow  more  time  and  attention  upon  the  trust  affairs  than 
can  be  done  by  the  trustees  themselves.    The  advantage  of  such  a 
power  is  manifest  where  any  of  the  trustees  may  be  permanently  or 
temporarily  resident  abroad,  and  even,  where  the  necessity  is  not  so 
striking,  it  must  always  be  beneficial  to  enable  trustees  under  any  cir- 
cumstances which  may  exist  or  emei^e  to  devolve  the  active  charge 
and  close  superintendence  and  management  upon  persons  who  can 
apply  to  these  the  necessary  time,  trouble,  and  experience.  The  grantor 
of  the  trust  may  himself  name  a  factor,  and  the  trustees  have  it  not 
in  their  power  to  supersede  the  person  so  named  ;  Fulton  v.  M*Altster, 
15th  February  1831.  When  no  factor  is  named  in  the  trust-deed,  and 
no  power  to  employ  one  is  conferred,  the  trustees  may  employ  one  upon 
their  own  responsibility,  but  in  such  circumstances  they  do  not  enjoy 
an  indemnity  equally  full  as  that  which  is  usually  provided,  when 
authority  to  name  factors  is  givea    In  a  case,  therefore,  in  which 
there  was  no  power  to  name  a  factor,  and  a  bequest  was  given  to  tho 
trustees  as  a  remuneration  for  their  trouble,  they  were  held  personally 
liable  for  loss  sustained  through  the  failure  of  a  factor,  although  re- 
puted responsible  when  appointed  ;  8ym  v.  Charles^  13th  May  1830. 
If  the  employment  of  a  factor  be  authorized,  the  trustees  may  depute 
to  him  even  the  power  of  sale,  but,  if  they  do  so,  the  authority  must  be 
express,  and  not  matter  of  inference  merely,  as  in  Thomas  v.  Waiker's 
TrusteeSy  4th  July  1829,  where  the  authority  was  not  to  sell,  but  to 
grant  dispositions,  and  generally  to  do  everything  which  the  trustees 
could  do  themselves.    This,  two  of  the  Judges  held  to  be  an  insuffi- 
cient power,  although  a  sale  by  the  factor  was  sustained  on  the  ground 
of  the  trustees  having  recognised  other  sales  by  him. 

(5.)  Power  of  assumption. — It  is  highly  expedient,  where  the  pur- 
poses of  the  trust  render  its  long  duration  probable  or  certain,  that 
the  trustees  should  be  enabled  to  recruit  their  ranks  by  assuming 
others.  This  is  done,  by  giving  them  power  to  nominate  and  assume 
such  other  person  or  persons  as  they  shall  think  fit,  who  shall  have  the 
same  powers  and  privileges  as  the  original  trustees.  The  title  of 
assumed  trustees  is  completed  by  deed  of  assumption,  whereby  they 
are  formally  nominated  and  appointed,  and  the  trust  property  is  con- 
veyed by  the  original  trustees,  or  by  such  of  them  as  survive,  and  are 
capable  to  execute  the  conveyance,  in  favour  of  themselves  and  those 
whom  they  have  assumed,  with  power  to  the  survivors  and  quorum 
as  in  an  original  trust  The  deed  of  assumption  must  contain  procu- 
ratory  and  precept,  and  the  title  will  be  completed  by  infeftment 
When  a  power  of  assumption  is  conferred,  it  may  be  exercised  even 
on  deathbed ;  RoughJiead  or  Tod  v.  Hunter,  6th  March  1833 ;  but 
no  assumption  can  be  made  when  it  is  not  authorized ;  and  whatever 


7  S.  S28. 


Power  to 

AflBUXE. 


It  S.516. 
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power  is  given  must  be  executed  in  strict  conformity  with  its  terms.     Pabt  hi. 

So,  where  the  power  wajs  merely  to  supply  places  in  the  trust  vacant  chaptk*  III. 

by  death  or  non-acceptance,  and  there  were  two  such  vacancies,  an 

assumption  of  three  new  trustees  was  found  void  as  to  all  the  three, 

this  being  an  excess  which  the  Court  cannot  correct ;   Ferrie  v.  12  S.  672. 

Baird,  3 1st  May  1834.     Sometimes  a  power  of  nomination  is  given 

not  to  the  trustees  alone,  but  to  a  party  beneficially  interested  with 

their  consent.     In  Baillie  or  Dutdop,  11th  March  1835,  power  having  13  a  68I. 

been  given  to  a  beneficiary  to  name  new  trustees  with  consent  of  a 

majority  of  those  acting  for  the  time,  and  the  trustees  having  all 

died,  the  beneficiary  was  found  entitled  to  nominate  by  himself  alona 

But,  although  there  be  no  power  of  assumption,  the  trust  will  not  Judicial  ap- 
be  defeated  by  the  failure  of  all  the  trustees.    The  Court  of  Session  «m»™kwt  of 
by  its  fiMle  officium  will  provide  for  the  execution  of  it.      In  or  judicial 
M'Aslan,  17th  July  1841,  the  trustees  having  all  died,  the  Court  with  '^^«- 
the  concurrence  of  all  concerned  appointed  new  trustees.    It  is  only  ^  ^*  *^^' 
the  proprietor  himself,  however,  who  can  confide  to  another  the  See  infra,  p. 
absolute  control  of  his  property  without  security ;  and  in  this  case,  ^^* 
accordingly,  the  trustees  appointed  by  the  Court  were  required  to 
find  caution.     A  judicial  factor  is  now  generally  appointed,  where 
testamentary  trustees  fail,  and  he  also  must  find  security.     It  is  thus 
a  clear  duty  to  provide  against  a  total  failure  of  trustees  deriving 
their  nomination  from  the  grantor  himself,  or  under  powers  conferred 
by  him  ;  and  care  also  should  be  taken  to  obviate  such  contingencies 
as  suspend  the  operation  of  the  trust  without  permitting  a  remedy. 
See  Duncanj  23d  June  1849,  where  two  trustees  having  died,  and  the  ^^  ^*  ^^^' 
remaining  two  being  abroad,  the  Court  refused  to  appoint  a  judicial 
factor.     The  advantage  of  a  timely  assumption  is  also  shewn  by  the 
inconvenience  experienced  from  the  absence  of  trustees  reducing  the 
number  resident  to  less  than  a  quorum  ;  Nishet  v.  Fraser,  31st  Janu-  ^3  S.  384. 
ary  1835.    Here,  one  of  two  accepting  trustees  went  abroad,  and  the 
other  continued  to  act  in  collecting  and  reinvesting  funds.     The 
trust-deed,  however,  contained  a  power  'of  assumption,  with  a  recom- 
mendation by  the  testatrix  that  it  should  be  exercised  so  that  the 
number  of  trustees  should  never  be  less  than  three.     The  proceedings 
of  the  acting  trustee  having  been  challenged,  the  Court  was  of  opinion, 
that  the  power  of  assumption  ought  to  have  been  exercised,  and, 
holding  the  right  of  the  one  trustee  to  be  doubtful,  superseded  him 
by  appointing  a  judicial  factor. 

If  any  one  undertake  the  office  of  trustee  without  any  appointment 
or  assumption,  the  extent  of  his  powers  depends  upon  the  provisions 
of  the  trust  under  which  he  professes  to  act ;  and,  in  M'MiUan  v.  n  D.  191. 
Armstrongy  6th  December  1848,  a  party  so  acting,  where  the  deed 
conferred  no  power  to  borrow,  was  held  personally  liable  for  the 
amount  of  a  loan  contracted,  in  so  far  as  shewn  not  to  have  profited 
the  beneficiaries. 
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Part  III.         (6.)  Power  to  compound  and  submit — This  is  another  power  OMen* 

Chapter  III.  ^^^^  ^^  ^^^  satisfactory  administration  of  a  trust,  but  which  cannot 

Power  to  com-  safely  be  assumed,  if  not  expressly  conferred,  inasmuch  as  compromise 

and  arbitration  are  acts  proper  only  to  an  absolute  proprietor.    They 

ought  invariably,  therefore,  to  be  authorized. 


promise  asd 

SUBMIT. 


LiABiMTY  FOR       Liohtlities  of  trustees. — They  are  liable  for  the  intromissions  of 

each  other,  unless  the  granter  of  the  trust  expressly  exempt  thent, 

Inst.  i.  7, 20.     This  rule  is  laid  down  by  Erskine  with  regard  to  tutors  and  curators^ 

5  8. 346.  and  it  wa^s  applied  to  a  trustee  in  M^Olymont  v.  Hughes,  14th  Februaiy 

1827,  where  an  accepting  trustee  was  subjected  in  payment  of  funds 

5  S.  852.  received,  not  by  himself,  but  by  a  co-trustee.     The  case  of  Kennedy 

V.  Wightman,  28th  June  1827,  is  to  the  same  effect,  and  presents  the 
doctrine  in  a  clearer  illustration.* 

J^iABiuTT  for       We  have  already  found  an  instance  of  trustees  being  subjected  for 

loss  by  a  factor  appointed  without  authority  from  the  testator.     In 

9upra,  p.  682.   that  case,  however,  they  had  received  by  the  settlement  a  bequest  in 

remuneration  of  their  trouble.     It  cannot  be  laid  down  as  an  inva- 
riable rule,  that  trustees  are  liable  for  factors  appointed  without 

IG  8. 660.  authority.  In  Thomson  v.  Campbell,  1 6th  February  1838,  the  business 
of  the  trust  not  being  manageable  without  a  factor,  the  appointment 
of  one  was  held  to  be  an  act  of  ordinary  administration  ;  and,  while 
it  was  alleged  that  loss  might  have  been  avoided  by  their  taking 
security  from  the  factor  named,  it  was  held  a  sufficient  answer,  that 
he  was  habit  and  repute  solvent  at  the  date  of  his  appointment,  and 
that  it  is  common  in  practice  to  name  factors  without  taking  caution. 
In  this  case,  however,  the  amount  lost  by  the  factor's  failure  was  not 
large  in  proportion  to  the  magnitude  of  the  trust,  and  there  was  no 
allegation  of  negligence. 

Clause  OF  In  order  to  encourage  trustees  to  accept  of  the  office,  it  is  usual  in 

FROTBCnOIf  •  T  ... 

aoaikst  LiABiL-  trust-decds  to  insert  a  clause  of  protection,  by  which  it  is  declared, 
"'  "^A^*"*"    *^**'  ^^®y  &haJl  not  be  liable  for  omissions,  errors,  or  neglect  of 

management,  or  singuli  in  solidum,  but  that  each  shall  be  liable  for 
his  own  actual  intromissions  only ;  and,  that  they  shall  not  be  liable 
for  factors  further  than  that  they  were  habit  and  repute  responsible 
at  the  time  of  appointment.  The  importance  of  this  clause  is  shewn 
M.  8534.  by  its  effects  in  Dalrymple  v.  Murray,  4th  August  1 784.    In  that 

case  there  were  two  factors  in  succession,  who  grossly  counteracted 
the  objects  of  the  trust  by  neglecting  to  pay  debts  and  legacies^  and 
largely  overpaying  the  residuary  legatee.  A  special  legatee  sued  the 
trustees  personally,  but  they  were  held  to  be  exonerated  by  the  clause 

*  When  an  original  trustee  diresta  bimielf  of  the  trnst  and  aBsnmes  new  tmtteea  in  hh 

room,  the  latter  are  asanmed  into  the  management  of  the  whole  trust,  and  are  bound  to  stato 

17  D.  1151.        in  account  the  intromissions  of  their  predecessors,  as  well  as  their  own  ;  Samermlle^t  7Vii«> 

tees  ▼.  Wemut,  8th  December  1S54.    Here,  howeyer,  all  questions  as  to  the  Hability  of  the 

assumed  tmstecs  for  their  predecessors'  intromissions  were  reserred. 
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of  indemnity.    The  case  of  Lord  Traquair's  Trustees  v.  AnetnUher's     Past  IIL 
Trustees^  6th  February  1835,  as  noted  by  Mr.  Bell  in  his  Illustrations,  chaftbr  III. 
is  another  example  of  trustees  being  screened  by  the  clause  of  indem-  ii.  553. 
nity  from  liability  for  loss  resulting  from  great  negligence,  though 
each  had  received  ^500  as  a  mark  of  friendship,  and  ^105  to  buy  a 
hogshead  of  claret  for  their  trouble,  they  haying  allowed  their  factor  to 
act  without  keeping  accounts,  and  to  £Eiil  with  more  than  ^6000  in  his 
hands.     In  Oraham  v.  Hunter's  Trustees,  4th  March  1831,  trustees  9  8. 543. 
were  found  not  liable  for  loss  sustained  by  their  agent's  failure  to 
search  the  records,  and  discover  a  prior  burden  affecting  lands  upon 
which  the  trust  funds  were  lent 

The  clause  of  indemnity,  however,  does  not  exempt  from  all  respon-  Liabiutt  foe 
sibility.     The  subscription  of  receipts  is  intromission,  and  trustees  "'^MraMO'"' 
subscribing  are  personally  liable  for  the  misapplication  by  any  of 
their  number  of  the  money  so  discharged  ;  Blain  v.  Pater  son,  28th  14  S.  361. 
January  1836.     In  the  12th  volume  of  Dunlop's  Reports,  the  unre-p.209. 
ported  case  of  Cfrayy.  Kennedy,  Ac.  in  1819,  is  noticed  by  Lord  Mon- 
OBBJFF,  in  which  Lord  Gillies  and  the  Court  found,  that,  where  the 
complaint  was  that  trustees  had  uplifted  trust-funds  from  an  heritable 
security,  and  lent  the  amount  on  personal  security  to  one  of  their  own 
number,  the  act  of  a  trustee,  w]io  had  never  touched  a  farthing  of  the 
money,  in  signing  a  discharge  of  the  heritable  security  must  be  taken 
as  an  actual  intromission  by  him  in  terms  of  the  protecting  clause. 
Trustees  are  personally  responsible,  also,  for  not  acting  in  conformity 
with  the  testator's  instructions ;  so,  where  they  resisted  a  specific 
demand  that  the  funds  should  be  invested  in  government  stock  as 
expressly  directed,  they  were  subjected  personally  in  damages  for  loss 
of  what  would  have  been  gained  by  a  rise  in  the  funds,  and  that, 
although  their  refusal  was  advised  by  counsel ;  Morrison  v.  Miller,  Jkc.  5  S.  322. 
(Morrison's  Trustees,)  9th  February  1827  ;  and,  in  The  Bon- Accord  13  D.  296. 
Marine  Insurance  Co.  v.  Souter's  Trustees,  11th  December  1850,  the 
instruction  being  to  invest  on  good  heritable  or  personal  security,  the 
purchase  of  a  redeemable  annuity  with  a  policy  of  insurance  was  held 
not  to  be  an  investment  in  terms  of  the  instructions,  and,  upon  a 
sale  of  the  bond  of  annuity  a  loss  having  been  sustained,  the  trustees 
were  held  personally  liable  for  it*    They  must  make  up,  also,  from  Erboheous 

PATMEXT  BT 

*  A  tnister  at  bis  death  had  his  fiinds  in  the  hands  of  a  mercantile  firm,  two  partners  of  Trustbbs. 
which  he  appointed  his  trustees,  and  directed  them  to  invest  his  funds  in  a  certain  way  for 
the  pm-poses  of  the  tmst  Instead  of  doing  so,  they  continued  to  employ  them  in  the  firm, 
paying  the  beneficiaries  6  per  cent  interest  Whenever  they  were  called  upon,  they  invested 
the  fiinds  as  directed,  and  there  was  no  suspicion  of  nuda  fidei.  The  Court  held,  that  the 
beneficiaries  were  entitled  to  claim  the  profits  realized  by  the  trustees  out  of  the  employment 
of  these  funds,  over  and  above  the  5  per  cent,  which  they  had  paid ;  Chehrane  v.  Blaekf  1st  17  D.  822. 
February  1855.  The  question  was  reserved,  whether  the  beneficiaries*  claim  was  confined 
to  the  share  of  profits  effeiring  to  the  trustees'  interest  in  the  partnership,  or  whether  the 
trustees  were  personally  liable  to  account  to  them  for  the  entire  profits  made  by  the  firm  out 
of  the  trust  funds. 

See  also  the  case  of  Laird  v.  Ltdrd^  26th  June  1855,  which  is  similar  to  that  of  Cochrane,  17  D.  ggi. 
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their  priyate  funds  whatever  trust-money  they  pay  to  a  wrong  party. 
In  Macfarlane  v.  Donaldson^  12th  Hay  1835,  the  share  of  a  Xeggio^ 
was  paid  to  a  party  who  had  been  appointed  her  factor  loco  tutoris, 
but,  having  failed  to  find  caution,  had  never  obtained  extract  of  his 
appointment,  without  which  he  had  no  authority  to  intromit  Upon 
his  bankruptcy  the  trustees  were  found  personaUy  liable.  So,  also,  a 
year's  interest  having  been  paid  to  the  heir,  to  which  he  was  not 
legally  entitled,  the  trustees  were  ordained  to  make  it  up  to  the 
trust  from  their  private  funds  ;  Macpherson  v.  Tytler,  19th  January 
1850.  Trustees  are  also  bound  to  indemnify  from  their  private  means 
loss  sustained  by  others  through  reliance  upon  their  conduct  and 
representations.  So  they  are  not  only  subject,  like  other  parties,  to 
expenses  of  litigation  awarded  against  them  as  trustees,  as  in  Dickson 
V.  Bonars  Trustees,  20th  November  1829,  and  in  Nicd  v.  Cameron^ 
19th  June  1829,  where  trustees  were  subjected  in  expenses  for  having 
refused  to  exhibit  the  trust-deed  to  a  party  having  an  interest ;  but 
they  will  also  be  subjected  personally  in  payment  of  expenses,  if  they 
litigate  maid  fide,  as  in  Robertson  v.  Morrison  &  Others,  4th  December 
1823,  where,  there  being  no  trust  funds,  they  were  decerned  against 
individually,  because,  being  the  pursuers  of  the  action,  they  had  no 
right  to  put  the  defender  to  an  expense  which  they  could  not  reim- 
burse. Again,  an  action  of  damages  for  seduction  having  been 
defended  by  the  trustees  of  the  party  charged,  they  were  subjected 
personally  in  expenses,  because  a  perusal  of  the  correspondence  would 
have  shewn  them  that  the  claim  was  well  founded ;  Kay  v.  Wilson's 
Trustees,  6th  March  1850. 

They  are  bound  to  retain  funds  sufficient  to  liquidate  the  obliga* 
tions  which  they  grant ;  Thomson  v.  M'Lachlan's  Trustees,  24th  June 
1829.  Here  there  was  a  promissory  note  for  ^2500,  granted  when 
the  trust  funds  were  ample,  to  a  party  who  relinquished  an  heritable 
security.  The  trust  estate  having  been  dilapidated,  the  trustees  were 
compelled  to  pay  the  nota  And,  in  fine,  notwithstanding  the  clause 
of  indemnity,  trustees  are  liable  for  very  gross  negligence  and  mis- 
conduct In  Mayne  v.  M'Keand,  4th  June  1835,  the  husband  of  a 
legatee  having  been  employed  by  the  trustees  to  prepare  a  security 
by  himself  for  the  amount  of  the  legacy  which  was  lent  to  him,  and 
loss  having  accrued  from  his  failure  to  infeft  them,  they  were  held 
personally  liable,  the  act  being  accounted  not  an  omission,  but  a  cul- 
pable and  unauthorized  devolution ;  and,  in  Seton  v.  Dawson,  18th 
December  1841,  trustees  having  allowed  trust  funds  to  remain  for 
eight  years  in  the  hands  of  one  of  their  number,  who  was  not  factor, 
whereby  loss  was  sustained,  this  was  held  to  be  culpa  lata — gross 
negligence,  not  sheltered  by  the  clause  of  indemnity.  In  Ross  v. 
Allan's  Trustees,  13th  November  1850,  trustees  having  lent  tempo- 

and  illustrates  the  great  principle,  that  no  one  appljing  the  fnnds  of  another  for  the  parpoae 
of  profit  can  himaelf  appropriate  the  benefit 
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rarily  to  a  husband  part  of  a  fund  expressly  exempted  from  his  jus  Pam*  lit 
mariti  and  right  of  administration,  and  declared  not  affectable  by  his  c^Ttek  III. 
creditors,  and  having  taken  no  other  security  than  his  bill,  which  they 
neglected  to  recover  when  it  became  due,  and  the  husband  having 
after  eight  years  become  bankrupt,  the  trustees  who  granted  the  loan 
were  held  liable  personally  for  the  amount  at  the  suit  of  a  co-trustee, 
not  a  party  to  the  transaction. 

The  trust-disposition  contains  a  reserved  power  to  alter,  revoke,  Rbsebybd 
and  annul    The  importance  of  this  in  giving  effect  to  deathbed  deeds  ^^^  ^  *"" 
made  under  the  reserved  power  we  have  already  pointed  out     There 
is  also  a  reservation  of  the  grantor's  liferent,  which,  according  to  the 
rules  respecting  the  delivery  of  deeds,  would  exempt  the  mortis  causi 
disposition  from  the  necessity  of  delivery.     But,  in  order  entirely  to 
exclude  all  objection  on  that  ground,  there  is  universally  inserted  a  Rbsebvatiov 
clause  dispensing  with  delivery,  and  declaring  the  deed  effectual  ®' ""■"«'• 
though  found  lying  by  the  grantor  undelivered  at  his  death.  DnpsMSAtioir 

It  is  unnecessary  to  refer  to  the  ordinary  clauses  for  completing  the  ^""deuvbkt. 
feudal  transmission.     These  will,  of  course,  be  inserted,  when  it  is  in- 
tended to  enable  the  trustees  to  obtain  a  feudal  title  by  warrant  from 
the  testator.    If  there  be  procuratory  and  precept,  we  have  already  wpm,  pp.  540, 
seen,  that  these  will  furnish  the  means  of  infeftment,  even  in  lands  ^^ 
generally  conveyed  without  special  description,  by  producing  the 
sasines  of  the  deceased  along  with  the  trust-disposition  to  the 
notary. 

In  order  to  render  the  trust  effectual  after  the  grantor's  death,  the  CoK«nTtmoir 
trustees  or  a  sufficient  number  of  them  must  accept,  and,  in  order  to  mbass  op  cab- 
vest  them  feudally  with  the  heritable  property,  they  must  be  infeft.  "^'"®  "  '''"^ 
Even  if  all  the  trustees  should  decline  the  office,  that  will  not  make  the  orakter*8 

the  trust  void.     Their  appointment  was  instrumental  only  to  the  at-  "^^^h^ 

tainment  of  the  grantor's  will,  and,  if  his  intention  can  be  fulfilled,  Decumatcbb. 
notwithstanding  their  declinature,  the  Court  will  provide  the  moans 
of  executing  it;  Campbell  v.  Lord  MonziSy  26th  June  1752.      WeM.  14,703. 
have  already  had  an  example  of  trustees  appointed  by  the  Court,  ntprot  p.  ess. 
where  all  concerned  concurred.    In   Tovey  v.  Tennent,  11th  March  1 6  D.  see. 
1854,  a  trustee  named  sine  qui  rum  in  a  marriage  contract  having 
refused  to  act,  the  Court  gave  decree  declaring  that  the  nomination 
had  fidlen,  and  authorizing  the  parties  to  the  contract  to  appoint  new 
trustees  with  the  same  powers.      The  surviving  trustees  originally 
named,  and  the  children  of  the  marriage,  were  made  parties  to  the 
action,  and  the  judgment  was  given  in  respect  of  a  previous  decision 
to  the  same  effect;  Lindsay  y.  Lindsay,  19th  June  1847.     If  the  9^.1297. 
parties  are  not  agreed,  or  if,  from  absence  of  the  trustees,  or  their  in- 
capacity, or  malversation,  the  trust  has  become  inoperative,  the  Court 
will  not  appoint  new  trustees,  but  they  nominate  a  judicial  factor. 
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Pabt  III.     See  the  cases  of  Harvey  or  Lacy  v.  Lacyy  7th  July  1836 ;  Frciser  or 
Cha^III.  ^^^>  ^^*  ^BXQh  1854;  WaU,  13th  June  1854* 
14  8.1112.  A  trustee's  acceptance  is  not  presumed  without  his  authoritj  or 

16  D  94^1        acquiescence,  and  he  is  not,  therefore,  committed  by  the  passing  of 
Acceptance     infeftment  in  his  favour,  if  not  sanctioned  or  homologated  by  himself.f 
EOT  PRE8I7MRD.      Aftor  acceptauco  the  general  rule  is,  that  a  trustee  cannot  with- 
PowBB  TO  EB-    draw,  unless  he  is  empowered  by  the  trust-deed  to  resign.     In  the 
"^  ad  Edn   Juridical  Styles  there  is  the  form  of  a  provision  for  discharging  trus- 
tees who  wish  to  retire,  and  the  representatives  of  deceased  trustees  ; 
but  the  expediency  of  such  a  provision  is  not  clear.     It  is  generally 
better,  that,  when  difficulties  approach,  men  should  feel  theraselves 
forced  to  encounter  and  overcome   them,  than  that  they  should 
be  enabled  to  fly  from  them ;  and  the  necessity  of  going  through 
with  the  matter  presumes  deliberation  and  resolute  purpose  before 
2  Hailes,  678.    acceptanca     Of  the  general  rule  there  is  an  example  in  Carstairs, 

20th  January  1766.  Here  three  trustees  petitioned  the  Court, 
on  account  of  their  age  and  infirmity,  and  ignorance  of  business,  to 
name  other  trustees  or  a  factor;  but  the  Court  refused,  the  Lord 
President  observing,  that  trustees  must  not  imagine  that,  whenever 
they  are  tired  of  their  office,  they  can  slip  their  necks  out  of  the  collar, 
and  leave  the  matter  to  be  extricated  by  the  Court  Another  in- 
stance of  a  trustee  not  permitted  to  withdraw  after  acceptance  will 
6  D.  1066.  be  found  in  Logan  v.  Meikkjohn,  26th  May  1843  ;  and,  in  Gordon^  2d 
16  D.  884.  June  1854,  it  was  held  incompetent  for  the  Court  to  exoner  trustees, 
and  doubtful,  whether  resignation  could  be  allowed  without  intimation 
to  all  the  beneficiaries,  as  well  as  to  the  co-trustees.  While  this  is 
the  general  rule,  and  what  ought  to  be  counted  on  by  any  one  accept- 
ing a  trust,  it  is  subject  to  exceptions,  and  the  Court  will  relax  it 

*  Special  powers  were  granted  to  a  judicial  factor  to  moke  up  titles  and  to  sell  finr  tbo 
purpose  of  carrying  into  execution  a  lapsed  trust,  under  which  the  trustees  had  full  powers 

18  D.  132.  of  sale  conferred  upon  them  ;  Morisony.  Weddenpoon,  let  December  1855.     A  title  in  hit 

own  person  is  not  necessary  in  order  to  enable  a  factor  loco  tiUoris  to  conwej  heritage  be- 
longing to  his  ward,  because  he,  as  guardian,  comes  in  place  of  the  ward,  and  exercises  the 

18  D.  624.  ^U  ^  consent  of  the  ward.    So,  in  SeoUf  21st  February  1856,  power  was  gi^en  to  a  curator 

bonis  to  convey  his  ward's  estate,  though  the  feudal  title  had  been  completed  in  the  ward's 
person.  But  there  is  a  distinction  between  such  a  case  and  that  of  a  judicial  factor  upon  a 
trust-estate,  where  the  trust  has  lapsed  through  the  fiiilnre  of  the  trustees.  Here,  it  is  ne- 
cessary that  the  title  be  made  up  in  the  person  of  the  judicial  factor  to  enable  him  to  grant 
a  couYeyance,  for  there  is  no  ward  in  whose  person  the  title  could  be  made  up.  The  title 
is  in  abeyance,  and  the  judicial  &ctor  must  be  authorized  to  make  up  a  title  in  his  own  per- 
son, in  order  to  administer  the  trust,  whereupon  he  occupies  the  place  of  proprietor  as  the 
trustees  would  have  done.  So,  a  judicial  factor  having  been  appointed  on  a  lapsed  trusty 
which  consisted  chiefly  of  heritage,  he  was  authorized  by  the  Court  to  make  up  titles  in  bis 

18  D  d88«         ^'^"^  person  in  order  to  enable  him  to  manage  and  sell  the  estate,  in  MeUde^  4Ui  June  1856. 

f  Acceptance  will  not  be  inferred,  or  liability  for  loes  of  trust-funds  incurred,  by  mere 
knowledge  of  the  existence  of  the  trust-deed,  attending  the  first  meeting  of  trustees,  and 
writmg  the  minutes,  but  expressly  declining  "  to  give  any  opinion  or  vote,  or  to  incur  anj 

18  D.  284.  "  responsibility ;"  MikhtU  v.  Davidson^  2(Hh  December  1855. 
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where  strong  reasons  are  sbown,  as  absence  and  bad  health,  accom-     Pabt  IIL 
panied  by  the  consent  of  all  concerned,  upon  which  grounds  a  tnis-  chaptm  m. 
tee's  resignation  was  approved  of  in  HUl  v.  Mitchell,  &a,  (Hill's  Trus-  9  d.  239. 
tees),  9th  December  1846  * 

Accepting  trustees,  who  are  also  tutors  and  curators  must  make 
inventory  of  a  pupil's  effects,  under  the  penalty  of  accounting  upon 
the  penal  terms  prescribed  by  the  Act  1672,  cap.  2 ;  MoUison  v.  Mur-  12  S.  237. 
ray,  19th  December  1833. 

When  a  trustee  accepts,  there  is  implied  an  agreement  that  heATRmriBs 
will  submit  to  the  opinion  of  the  majority.     He  can,  therefore,  be  f^^^j^ " 
compelled  to  concur  in  all  lawiul  and  necessary  acts  of  administration  of  admuistsa- 
which  cannot  be  done  without  him,  as  in  uplifting  trust-funds  ;  Lord  V^'^kq 
LynedodiY.  OuchterUmy,  15th  February  1827,  affirmed  7th  July  1830.  4  wii.  &  sh. 
In  a  subsequent  stage  of  this  case,  20th  November  1832,  the  recusant  '^PP*  ^^' 
trustee  was  found  liable  in  loss  of  interest  sustained  through  his  re-  n  s.  60. 
fusal  to  act     The  Court  will  interfere  also  for  the  security  of  the  bahkrdptct 
trust-estate,  when  there  is  risk  from  the  bankruptcy  of  trustees.     In  of  tbustek. 
Smith,  15th  May  1832,  a  sole  trustee  having  become  bankrupt  was  10  s.  531. 
interdicted  from  intromitting,  a  factor  appointed,  and  the  trustee  or- 
dained to  convey  the  trust  property  to  him ;  and,  in  Barry  v.  Thor-  9  D.  917. 
bum,  11th  March  1847,  two  of  three  trustees  having  become  insolvent, 
and  the  circumstances  being  such  as  were  calculated  to  excite  dis- 
trust, the  Court  ordered  them  to  find  caution,  and,  upon  their  failure 
to  do  so,  sequestrated  the  trust-estate,  and  appointed  a  judicial  factor. 

In  other  circumstances  of  difficulty,  the  Court  has  interfered  to 
provide  a  remedy.  In  Fraser,  1st  March  1837,  the  nomination  was  15  S.  G02. 
of  three  trustees  and  the  survivors  and  survivor ;  one  died,  and  an- 
other having  become  insane,  the  third  applied  to  the  Court  for  full 
powers  to  bring  the  trust  to  a  conclusion  by  paying  over  to  the  bene- 
ficiaries. Authority  was  granted  accordingly,  but  only,  as  in  the  case 
of  Macallan,  upon  caution  being  found.  ««i»'*a,  p-  683. 

Termination  of  trueL — When  the  testator's  purposes  are  accom-  Termination 
plished,  the  trust  is  brought  to  an  end  by  transferring  the  property  to  "''  "^""^  '^*""- 
those  beneficially  entitled,  and  by  their  granting,  on  the  other  hand,  a 
discharge  and  exoneration  in  favour  of  the  trustees.    The  trustees  must 
account  at  the  suit  of  the  fiar  of  the  trust  property  and  his  representa- 
tives ;  Homje  v.  Home,  27th  May  1712 ;  and,  when  the  fiar's  right  is  Robertson's 
complete,  and  there  is  no  longer  any  bar  to  a  conveyance  in  his  favour,  App.  47. 
the  trustees  are  bound  to  denude ;  AUan  v.  M'Rae,  25th  May  1 791.    It  ^»^«  ^v^ 
was  so  found,  where  all  interest^  were  sui  juris ;  Craigies  v.  Gordon,  ^5  g^  \^^^' 
I7th  June  1837;  Annandale  v.  Macniven,  June  1847;   UAviy  v.  9  d.  1201. 
NeUson's  Trustees,  5th  December  1850.     But  such  an  arrangement  13  d.  240. 

*  An  example  of  one  of  three  surviving  and  accepting  trusteos  under  a  trust  deed,  which 
did  not  specify  any  namher  of  trustees  as  a  qnorum,  being  liberated  from  his  office  on  the 
ground  of  delicate  health,  will  be  foiind  in  Fridit,  9th  June  1S55.  61  D.  835. 
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must  be  consistent  with  the  testator's  intention.  Where  the  terms 
used  by  him  are  distinct  and  positive,  conjecture  and  inference  are 
excluded ;  and,  where  the  interest  of  a  sum  was  given  to  the  children 
of  A.,  and  the  principal  at  the  first  term  after  his  death,  the  residue 
being  payable,  after  completion  of  the  purposes,  to  the  testator's 
nearest  relations  then  alive,  the  children  having  discharged  the 
legacy,  A.  claimed  the  trust-funds  as  the  nearest  relation  alive.  But 
the  Court  held  that  this  claim  could  not  arise  till  after  his  death ; 
Scott  V.  Scott,  14th  August  I860.* 

Trust  deeds  generally  substitute  to  the  last  survivor  of  the  trustees 
his  heir-at-law,  who  may,  accordingly,  make  up  a  title  to  the  property, 
and  execute  the  trust.  Should  no  such  provision  be  made,  or  should 
it  be  unavailing  at  the  time  from  the  pupilage  of  the  trustee's  heir, 
or  other  cause,  then,  if  every  other  purpose  of  the  trust  has  been 
accomplished,  the  Crourt  will,  at  the  suit  of  the  residuary  legatee, 
declare  the  trust  at  an  end,  and  grant  adjudication  in  his  favour,  and 
warrant  for  vesting  him  in  the  trust  property ;  Dalziel  v.  Henderson 
and  DcUsid,  11th  March  1756  ;  Drummond  v.  Mackenzie,  30th  June 
1758.  Here,  the  party  having  the  beneficial  interest  was  autho- 
rized to  raise  an  action  of  declarator  and  adjudication,  calling  every 
party  who  should  appear  to  have  an  interest,  in  order  that  the  subject 
might  be  adjudged  to  him  to  make  the  trust  purposes  effectual 
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The  Oeneral  Dispoeition, — This  form  of  settlement  is  very  concise, 
containing  merely  a  general  conveyance  of  all  property,  heritable  and 
moveable,  to  the  intended  disponee,  under  burden  of  the  granter's 
debts,  with  an  obligation  to  infeft,  and  to  grant  all  supplementary 
deeds  necessary — a  nomination  of  the  disponee  as  executor — and  a 
reservation  of  the  granter's  liferent,  with  power  to  alter,  and  dispen- 
sation with  delivery.  The  examination  already  made  of  the  different 
forms  of  settlements  renders  it  unnecessary  to  comment  upon  this. 
It  is  effectual  to  attain  the  g^nter's  purpose,  not  as  an  instrument  of 
complete  feudal  transmission,  but  as  a  conveyance  of  the  right,  to  bo 
made  complete  by  adjudication  in  implement 

There  is  a  striking  example  of  the  operation  of  a  general  disposi* 
tion  in  the  case  of  Steele  v.  Young,  23d  January  1823.  Here,  there 
was  a  special  disposition  by  a  parent  in  such  terms  as  not  to  g^ve  a 
fee  to  his  two  daughters.  Assuming,  however,  that  they  were  fiars, 
they  made  up  no  title,  relying  on  the  infeftment  which  the  father  had 
expede,  and,  upon  the  death  of  one  of  them,  the  survivor,  having  en- 
tered as  heir  to  her  sister,  disponed  to  a  purchaser.  After  her  death 
the  next  heir  served  to  the  father,  and  chaUenged  the  purchaser's 
right  as  flowing  a  non  habente  potestatem ;  and  ho  would  have  pre- 
vailed, but  that,  besides  the  special  disposition,  the  deed  contained  a 
general  conveyance  to  the  daughters  of  all  their  father's  heritable 

*  See  romarkfl  of  Lord  Justice-Clerk  Hops  id  Pretty  v.  Ntwtiigging,  2d  March  185-t. 
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property  in  such  terms  as  to  give  them  a  right  of  fee,  and  this  right     Pabt  III. 
having  been  assigned  to  the  purchaser  by  the  terms  of  his  conveyance  chaptm  UL 
**  with  all  right/'  &Cy  he  was  entitled  to  sue  the  heir-at-law  to  enter 
and  convey  ;  the  maxim  applying : — Frustra  petis,  qtwd  niox  es  reati- 

The  general  disposition,  however,  is  a  complete  transference  to  this 
extent,  that  it  is  equivalent  to  a  general  service,  and  will,  therefore, 
transmit  personal  rights  to  heritable*subjects,  such  as  bonds  seclud- 
ing executors ;  Grant  v.  Grant,  July  1 718.  It  is,  therefore,  eflFectual,  m.  14,377. 
and  so  held  in  practice,  to  transfer  right  to  unexecuted  procuratories 
and  precepta  An  example  of  this  important  practical  rule  is  pre-  ^  2;^^ l^  *p 
sen  ted  in  Melvin  v.  Dakers,  1 7th  June  1843.  424.    ' 

As  the  general  disposition  includes  the  moveable  estate,  we  may  GENERjkL  dis- 
remark  here,  that  it  forms  a  comnlete  title  to  the  deceased's  moveable  rowBEHEQuiRBs 

CORFIRMATIOX 

effects  which  were  in  his  possession,  but  the  general  disponee  requires 
confirmation  as  a  title  to  recover  from  other  parties.  Michardson  v.  M.  14,377. 
Shi^f  19th  February  1784.  Here  an  executor  creditor  confirmed 
was  held  to  have  right  to  a  bond  owing  to  the  deceased  in  preference 
to  a  general  disponee ;  and  adjudication  obtained  by  a  general  dis- 
ponee is  void,  unless  his  title  be  previously  completed  by  confirmation ; 
Arbuthnot  v.  Coddmm,  27th  November  1789.  M.  14,383. 


a  The  Entail. 

Entails  were  a  necessary  consequence  of  the  feudal  system,  and  Iktroductobt 
of  the  law  of  primogenitui-e,  which  was  indispensable  to  the  mainte-  *™^"*' 
nance  of  that  system.  The  object  being  to  perpetuate  estates  in  the 
same  families,  the  purpose  of  the  entail  is  to  determine,  through- 
out the  future  succession,  what  particular  person  shall  be  the  pro- 
prietor to  the  exclusion  of  all  others,  and  so  to  limit  his  powers  of 
disposal  and  administration,  as  to  prevent  alienation  or  mortgage  of 
the  estate  during  the  successive  generations.  Thus,  by  the  limitation 
of  the  succession  to  one  heir,  the  estate  is  preserved  from  dispersion 
by  being  divided,  and  it  is  secured  against  dilapidation  and  alienation 
by  the  fetters  imposed  upon  every  succeeding  proprietor.  This  re- 
straint upon  property  was  practised  by  the  Romans,  who  were  entitled, 
through  the  medium  of  fideicommissa,  to  limit  the  succession  to  a 
fixed  series  of  heirs  through  four  generations.  The  same  practice, 
from  its  natural  coincidence  with  the  principles  of  the  feudal  system, 
obtained  a  footing,  under  various  modifications,  in  the  different 
countries  of  Europe.  In  England,  the  law  of  entail  assumed  very 
nearly  its  present  form  during  the  reigns  of  Henry  VII.  and  Henry 
VIII.  The  practical  effect  as  regards  the  power  of  making  an  entail 
in  England  is,  that  a  proprietor  may  entail  his  estate  upon  such  heirs 
as  are  in  existence  when  the  deed  is  executed,  or  until  the  first  unborn 
heir  of  entail  shall  attain  the  age  of  twenty-ona    This  state  of  the 
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Part  III.     law  has  been  characterized  as  attaining  the  most  desirable  medium, 

Chapteb  hi.  "  ^y  giving  to  every  individual  that  degree  of  power  over  the  disposal 

Smith's  Wealth  "  of  his  property,  which  is  necessary  to  inspire  him  with  the  desire 

Rations,  ir.    <»  ^f  accumulating  a  fortune ;  at  the  same  time  that  it  takes  from  him 

"  the  power  of  naming  an  indefinite  series  of  heirs,  and  of  fixing  the 
"  conditions  under  which  his  property  shall  be  always  enjoyed."  In 
Scotland,  although  attempts  were  made  to  subject  estates  to  the  fet- 
ters of  entails  at  an  earlier  period  by  the  private  act  merely  of  the 
grantor,  it  is  agreed  by  our  best  Lawyers,  that  they  are  entirely 
founded  upon  statute,  and  had  no  sufficient  authority  until  the  Act 
1685, 0. 22.  1685,  cap.  22,  was  passed  to  give  them  a  legal  sanction.  We  shall  have 
ample  occasion  to  observe  that  this  is  a  species  of  settlement,  which, 
while  extensively  practised,  has  always  been  regarded  by  philosophical 
writers  with  disfavour,  and  has  been  subjected,  in  the  Courts  of  Law, 
to  rules  of  severe  criticism,  in  order  to  preserve  the  freedom  of  pro- 
perty, wherever  the  fetters  imposed  betray  tlie  slightest  defect. 
These  are  the  sentiments,  combined  with  the  inconveniences  expe- 
rienced by  the  families  of  those  whose  properties  are  thus  fettered, 
which  have  led  to  the  enactment  of  the  recent  Statute  for  amending 
the  law  of  entail,  by  which  Statute  the  power  of  entailing  for  the 
future  has  been  restricted  to  a  nearer  conformity  with  the  English 
system,  supposed,  as  we  have  seen,  to  have  nearly  attained  perfection. 


Simple  oesti 

NATIOMS. 


The  word  Entail^  or  Tailzie,  is  derived  from  the  French  "  tailler," 
to  cut,  and  it  expresses  an  act  or  deed  by  which  the  legal  line  of  succes- 
sion to  a  property  is  cut  ofi*,  and  an  arbitrary  series  of  heirs  fixed  to 
take  the  inheritance  in  their  order  to  the  exclusion  of  the  heirs  at 
law.  The  term  has  thus  a  wide  application,  and  is  used  by  Mr. 
Erskine  as  descriptive  of  all  deeds  which  alter  the  legal  order  of  suc- 
cession.    These  he  divides  into  three  classes : — 

(1.)  Simple  destinations,  i.e.,  deeds  which  contain  merely  a  series 
of  heirs  without  any  prohibition  against  altering  it  So  long  as  a 
simple  destination  is  not  altered  it  receives  efiect,  but  any  heir  may 
alter  it  gratuitously,  and  the  heirs  substituted  to  him  have  no  power 
or  means  of  interference  to  prevent  the  exercise  of  that  right. 

(2.)  Entails  with  prohibitions. — The  next  class  of  entails  comprehends 
EFFECT  OP.""*"  deeds  which  contain  not  only  a  particular  order  of  succession,  but 

prohibitions  designed  to  preserve  the  estate  to  the  heirs  so  called. 
For  this  purpose  the  deed  provides,  that  the  heir  in  possession  shall 
do  nothing  to  alter  or  innovate  the  order  of  succession.  That  is 
sometimes  the  only  prohibition ;  but  there  may  be  added  prohibi- 
tions against  alienating  the  property,  and  contracting  debt  upon  it 
These  are  called  entails  with  prohibitions,  and  they  were  sufiScient 
to  protect  the  heirs-substitutes  against  the  gratuitous  acts  of  the 
heir  in  possession.  He  might  sell  for  a  price,  because  there  was  no 
irritant  or  resolutive  clause,  or  he  might  grant  a  valid  security  for 
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money  truly  lent  to  him  ;  but  he  could  not  gratuitously,  and  without     Pabt  IIL 
an  onerous  cause,  change  the  order  of  succession,  or  dispone,  or  burden  Chapter  IIL 
with  debt. 

The  entail,  or,  as  it  is  also  called,  the  disposition  with  prohibitions, 
as  it  protected  the  heirs-substitutes  against  the  gratuitous  acts  of  the 
heir  in  possession,  so  it  conferred  upon  the  substitutes  the  character 
of  creditors,  which  entitled  them  to  reduce  deeds  granted  gratuitously 
to  their  prejudice  under  the  Act  1681 ,  cap.  18.  In  the  case  of  Earl  of 
Galiander  v.  Lord  John  Hamilton,  1st  December  1686,  it  was  decided,  m.  15,476. 
that  a  prohibition,  though  not  guarded  by  an  irritancy,  was  sufficient 
to  reduce  gratuitous  or  voluntary  deeds,  not  depending  on  previous 
onerous  causes.  This  doctrine  underwent  careful  investigation,  and 
was  confirmed  in  the  court  of  last  resort,  in  the  case  of  Carrick  y. 
Buchanan,  which  we  shall  presently  have  occasion  to  cite.  The  pro- 
hibition, however,  was  effectual  only  for  the  purpose  for  which  it  was 
expressly  designed ;  and  a  prohibition  of  one  act  was  not  extended  so 
as  to  prevent  another.  Therefore,  lands  destined  to  Anne  Irving  and 
a  substitute,  with  a  prohibition  as  to  her  power  of  sale,  but  none 
against  her  changing  the  succession,  were  held  to  be  validly  disposed 
of  by  her  mortis  causd  disposition  altering  the  order  of  succession ; 
Maxwell,  Jkc,  v.  Oracle,  7th  June  1822.  The  successive  heirs  being  i  S.  471. 
also  the  fiars  of  the  property,  they  might,  accordingly,  as  already 
stated,  burden  it  with  debt,  or  alienate  it  for  an  onerous  cause,  so  as  to 
terminate  their  own  right,  and  defeat  that  of  all  the  subsequent  heirs ; 
Young  V,  BoihweUs,  7th  December  1705.  The  principle  is,  that  a  M.  15,482. 
mere  prohibition  against  selling  or  altering  the  succession  only  im- 
posed a  personal  obligation  upon  the  heir,  and  had  no  effect  against 
creditors  or  purchasers,  because  it  was  not  directed  against  them, 
either  directly,  or  by  striking  against  the  title  which  they  acquired, 
or  against  that  of  the  seller  from  whom  they  acquired  it.  So  entirely 
did  the  heir  in  possession  under  a  disposition  with  prohibitions  pos- 
sess the  powers  of  fiar,  that  the  substitutes  could  not  protect  them- 
selves by  inhibition  against  his  onerous  deeds,  such  deeds  being 
effectual  even  when  granted  after  the  inhibition  was  used,  because, 
by  the  terms  of  the  title,  the  heir  in  possession  is  fiar,  and,  alienation 
not  being  precluded  by  effectual  conditions,  no  diligence  could  supply 
that  defect ;  Bryson  v.  Chapman  Jk  Barrie,  22d  January  1760.  M.  15,51 1. 

These  were  the  rules  before  the  Entail  Amendment  Act|;  and  as  Effect  of  eh- 
that  Statute  is  now  held  to  control  entails  of  this  modified  description,  '^^^  amekd- 

MENT  ACTF  ITPOH 

none  of  the  prohibitions  are  valid  and  effectual  xmder  the  Act  1 685,  ektailb  with 
and  the  estate  is  therefore  held,  under  the  forty-third  section  of  the  J^^onnuTioira. 
recent  Statute,  to  be  a  fee-simple  estate  in  the  person  of  the  heir  in 
possession,  and  subject  to  his  deeds  and  debts ;  Ferguson  v.  Ferguson, 
cfcc,  18th  November  1852.     An  entail  was  here  held  inoperative  in  ^^^'  ^®- 
terms  of  that  section,  because  the  irritant  clause  did  not  refer  to  the 
prohibition  to  alter  the  order  of  succession.    It  was  pleaded  that  this 
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Part  III.     being  a  prohibition  against  a  gratuitous  deed  was  sufficiently  fenced 
Chaptek  III.  ^y  *  simple  prohibition.     But  Lord  Fullbrton  observed,  that  altera- 
tion of  the  order  of  succession  is  not  always  or  necessarily  gratuitous 
— as,  for  instance,  in  the  case  of  a  marriage  contract.     The  previous 
14  D.  636.        cases  of  Dick  Gtinyngham  v.  Cunyngham^  9th  March  1852,  and  Dewar 
14  D.  1062.      V.  Dewar,  20th  July  1852,  are  to  the  same  effect. 
Strict  sMTAiLs.      (3.)  Entails  with  irritant  and  resolutive  clauses, — The  remaining 
kind  of  entails  consists  of  those  which  contain  irritant  and  resolutive 
clauses.    In  these  there  is  not  merely  a  prohibition  against  doing  oer- 
«  tain  acts,  but  that  prohibition  is  fortified  by  two  specific  conditions : 

first,  an  irritancy,  t.e.,  a  declaration,  that  anything  done  in  contraven- 
tion of  the  prohibition  shall  be  null  and  void ;  and  second,  a  resolutive 
clause,  i.  e.,  a  provision  that,  upon  the  granting  or  doing  of  anything  in 
contravention  of  the  prohibitions,  the  title  of  the  grantor  shall  be  re- 
solved, i,  e.,  destroyed  or  brought  to  an  end,  so  that  the  act  done  in 
contravention  can  have  no  efficacy,  because  derived  from  one  whose 
title  perished  in  the  very  doing  of  it  These  three  things,  viz. : — The 
prohibition — the  irritancy — and  the  resolving  of  the  grantor's  right, 
must  all  concur  in  order  effectually  to  fetter  the  heirs,  and  debar 
them  from  exercising  the  rights  of  fee-simple  proprietors. 
OaiBCT  OF  ACT  By  the  Entail  Amendment  Act,  1 1  and  1 2  Vict.  cap.  36,  very  im- 
c.^3a^^^*^*     portant,  and,  in  some  respects,  fundamental,  alterations  have  been 

introduced  into  the  law  of  entail.  These  alterations  have  two  grand 
objects,  viz.,  on  the  one  hand,  to  qualify  the  effect,  and  regulate  the 
form,  of  entails  made  after  the  1st  August  1848 ;  and,  on  the  ether, 
to  confer  upon  parties  possessing  under  entails  made  before  that  date 
certain  powers  to  convert  their  right  into  fee-simple,  and  to  introduce 
certain  qualifications  in  the  construction  of  these  old  entails,  and 
g^nt  facilities  in  charging  the  lands  held  under  them  with  family 
provisions,  and  for  other  necessary  purposes.  Subject  to  these  modi- 
fications, however,  the  old  entails  are  still  effectual,  and  it  is  neces- 
sary, therefore,  to  examine  them,  since  without  a  correct  knowledge 
of  their  form  and  effects,  we  cannot  be  prepared  to  act  with  confidence 
or  security  in  matters  relating  to  the  purchase,  succession,  or  other 
disposal  of  property  held  under  that  titla  The  subject  thus  divides 
itself  into  two  great  heads,  viz.  : — 1.  Old  Entails,  including  all  made 
prior  to  1st  August  1848  ;  and  2.  SFew  Entails,  or  such  as  are  dated 
on  or  after  1st  August  1848. 

Old  entails. 
Entails  at  The  practice  of  entailing  lands  was  known  in  Scotland  before  it 

ooMifONLAw.    received  legislative  authority ;  but  entails  thus  depending  upon  the 

common  law  were  never  held  to  be  effectual  excepting  in  the  single 
M.  13|994.        case  of  Viscount  Stormonth  v.  Creditors  of  Annandale,  February 

1662.  Here,  the  resolutive  clause  having  been  engrossed  tminUim  in 
the  sasine,  that  conditional  annihilation  of  the  contravenei^B  riglit 
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was  held  to  be  published,  and  equivalent  to  an  interdiction.    Doubts,     Purr  Iir. 
it  is  presumed,  of  the  soundness  of  this  judgment,  combined  with  a  cha^^  m. 
strong  opinion  of  the  desirableness  of  the  measure,  led  to  the  en« 
actment  of  the  Statute   1685,  cap.   22,  prepared  by  Sir  George 
Mackenzia 

That  Act  made  it  lawful  to  His  Majesty's  subjects  to  tailzie  their  Gkhbral  bi^ 
lands  and  estates,  (which  terms  include  burgage  tenements  as  well  as  ^^^'  ^^^ 
large  properties;  Dillon  v.  Campbell,  14th  January  1780;)  and  ton.  15432. 
substitute  heirs  in  their  tailzies  with  such  conditions  and  provisions 
as  they  should  think  fit,  and  to  affect  them  with  irritant  and  reso- 
lutive clauses  producing  these  three  effects,  viz.,  (1.)  That  it  should 
not  be  lawful  to  the  heirs  to  sell  the  lands  ;  or  (2.)  to  contract  debt ; 
or  (3.)  to  alter  the  order  of  succession.  Such  acts  are  to  be  declared 
null  and  void ;  and  upon  contravention  the  next  heir  may  pursue 
declarator,  and  serve  himself  heir  to  him  who  died  last  infeft  in  the 
fee,  and  did  not  contravene,  without  requiring  to  represent  the  con- 
travener.  In  forming  a  conception  of  the  scope  of  this  Statute,  we 
must  keep  in  view  its  design,  viz.,  to  preserve  the  estate  entire  through 
successive  generations.  That  could  only  be  done  by  exempting  it 
from  all  the  l^^al  rules  and  liabilities  which  render  property  subject 
to  division,  or  responsible  for  the  owner's  obligations.  The  permission 
to  tailzie  prevents  division  by  rendering  legal  the  exclusion  of  heirs 
portioners ;  and,  by  restricting  the  succession  to  the  precise  line 
marked  out,  the  ordinary  rules  of  inheritance  are  excluded.  The 
prohibitions  against  selling  and  contracting  debt  exempt  the  lands 
from  alienation  and  mortgage  ;  and  these  restrictions  are  reconciled 
with  the  rule  of  property,  by  making  the  contravention  of  them  im- 
port a  dissolution  of  the  contravener's  right,  operating  backwards  so 
that  the  act  of  contravention  is  void  as  flowing  from  one  whose  right 
was  extinguished  before  the  act.  But  how  was  the  next  substitute 
to  avoid  the  law  of  representation,  which  subjects  the  heir  in  perform- 
ance of  all  his  ancestor's  obligations  7  This  was  accomplished  by  a 
fiction  of  law,  annulling  the  title  of  the  contravener  ab  initio,  and 
passing  him  over  as  if  he  had  never  existed,  the  next  heir  serving 
not  to  him,  but  to  the  last  heir  who  was  vested,  and  did  not  contra- 
vene. How,  again,  were  these  violent  inversions  of  the  ordinary 
rules  of  succession  and  responsibility  in  connexion  with  property  to 
be  reconciled  with  the  just  rights  of  third  parties — of  creditors  con- 
tracting with  the  owner,  and  on  the  faith,  it  might  be  assumed,  of 
the  ownership  ?  This  was  effected  by  notice  of  the  disabilities,  given 
not  only  through  a  regbter  of  tailzies  established  by  the  Statute,  and 
in  which  an  entail  must  be  recorded  in  order  to  be  effectual,  but  also 
through  the  regbters  for  publication,  the  insertion  of  the  fetters  being 
rendered  imperative,  both  in  the  title  first  made  up  under  the  entail, 
and  in  all  the  subsequent  conveyances,  under  this  sanction,  that  the 
omission  should  import  a  contravention.    -The  lieges  were  thus  made 
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Part  III.     aware,  that  the  right  of  the  party  in  possession  extended  to  a  life 
Chapter  IlL  interest  merely,  and  that  he  had  not  the  powers  of  disposal  and 
impignoration  of  a  fee-simple  proprietor. 

These  general  views  will  facilitate  the  understanding  of  the  Deed  of 
Entail,  the  terms  of  which  we  shall  now  shortly  review. 
TiTLEOP  MAKER      Any  ono  may  make  an  entail.     The  power  is  given  by  the  Statute 
o»  EiTTAiL.        ^0  "  His  Majesty's  subjects  "  without  restriction  ;  nor  is  it  necessary 

that  the  maker  have  a  title  feudally  completed,  possession  upon  a 
16  S.  184;        personal  right  being  sufficient.     In  Renton  v.  Ans^ruther^  5th  Decem- 
l^}^2i^^'     ber  1837,  affirmed  I8th  August  1843,  a  person,  having  a  personal 
L.  C.  435.         right  by  a  disposition  from  his  sister  containing  a  procuratory  of  re- 
signation, made  an  entail  with  a  general  assignation  of  writa     This 
was  held  to  form  a  sufficient  entail,  and  to  confer  right  upon  the 
entailer's  heir  to  make  up  his  title  by  using  the  unexecuted  procura* 
tory.     This  case  also  shews,  that  an  entail  may  be  validly  altered  and 
added  to  by  a  subsequent  deed.     The  sufficiency  of  a  personal  right 
9  B^i?'^  A         ^  *  ^^^^®  ^^  make  an  entail  was  decided  also  in  Fogo  v.  Fogo^  25th 
195.   ^    ^^'     February  1840,  affirmed  18th  August  1843. 

Form  of  An  entail  may  be  made  in  various  forms.     It  may  be  by  a  dispo- 

ENTAiL.  Bition  and  deed  of  tailzie,  containing  all  the  clauses  requisite  for  an 

effectual  feudal  transmission,  with  the  prohibitions  and  clauses  irri- 
tant and  resolutive  embodied.  In  practice,  entails  are  frequently 
made  in  the  form  of  a  procuratory  for  resigning  the  lands  for  new 
infeftment  to  be  issued  by  the  superior  in  favour  of  the  entailer  and 
the  heirs  appointed,  under  the  conditions  of  the  entail  An  entail  may 
also  be  made  in  the  form  of  a  bond  of  tailzie,  binding  the  granter  and 
the  heirs  to  hold  under  the  conditions  specified ;  or  it  may  be  contained 
in  a  contract  of  marriage.  In  whatever  form  it  is  made,  the  essential 
requisites  are  the  same.  It  must  settle  the  destination,  describe  the 
lands,  and  impose  the  prohibitions  and  fetters,  and  it  must  be  recorded, 
and  the  conditions  embodied  in  the  titla  Of  the  necessity  of  specify- 
6  D.  821.  ing  the  lands  there  is  an  example  in  King  v.  Earl  ofStair^  28th  Feb- 
5  Mrs  App.     j.^^^y  jQ44^  affirmed  30th  April  1846.     Here,  lands  caUed  Cults  not 

being  named,  and  no  proof  adduced  that  these  lands  had  been  possessed 

as  part  and  pertinent  of  the  lands  which  were  named  forty  years  before 

the  date  of  the  entail,  this  portion  of  the  estate  was  held  not  to  be 

entailed.     The  fetters  also  must  be  imposed  by  the  entail  itself,  and 

it  is  not  sufficient  to  refer  to  them  as  contained  in  another  deed  ; 

12  D.  19.         OammeU  v.  Cathcart,  JkCy  13th  November  1849,  affirmed  on  appeal, 

362.*^^  ^"^  previous  authorities  there  cited.    These  decisions  appear  to  be  in 

11  8. 620.        opposition  to  the  view  held  by  the  consulted  Judges  in  Hope  Vere  v. 

Hope  (b  Others,  5th  March  1833.     Nor  is  it  sufficient  that  the  titles 

refer  to  a  registered  entail  for  the  conditions,  if  the  foundation  of  the 

14  D.  64.         title  is  a  deed  posterior  to  the  entail,  and  not  registered  ;  Inglis  v. 

Inglis,  18th  November  1851. 
1. 226, 3<>  Ed*.       In  the  Juridical  Styles  we  have  the  terms  of  a  strict  entail  in  the 
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form  of  a  disposition  and  deed  of  entail.    We  shall  glance  at  such     Part  III. 
parts  of  this  style  as  illustrate  the  peculiar  nature  and  effect  of  the  chapto  III. 
deed.     In  this  form  the  entail  constitutes  a  complete  feudal  convey-  yoru  of  bh- 
ance  of  the  estate,  so  as,  when  followed  by  infeftment,  to  create  a  tao^  eont^, 
new  investitura    Accordingly,  it  contains  all  the  clauses  of  a  disposi- 
tion.    In  the  dispositive  clause  the  maker  gives,  grants,  and  dis- 
pones, the  lands  to  himself,  and  the  series  of  heirs  he  chooses  to  call, 
qualifying  the  absolute  words  of  conveyance  by  a  reference  to  the 
conditions  and  fetters  afterwards  inserted  ;  and  after  the  destination 
there  is  a  reference  to  any  supplementary  nomination  he  may  execute, 
— a  course  which  we  have  already  seen  to  be  competent 

After  the  obligation  to  infeft,  and  procuratory  of  resignation,  in  Aibrbabt 
the  latter  of  which  the  destination  is  directed  to  be  repeated  verbativK  ™  ^Ul**"*  " 

.  .  EHTAIUB. 

certain  conditions  are  inserted.  These  are  quite  arbitrary,  and  may 
be  directed  to  any  lawful  object  the  entailer  chooses.  In  the  form  we 
have  referred  to,  the  first  condition  is,  that  the  heirs  shall  bear  the 
name,  arms,  and  designation  of  the  family.  This  is  a  common  condi- 
tion, and,  if  expressed  with  sufficient  stringency,  is  effectual  to  exclude 
from  the  succession  any  heir  who  does  not  choose  to  comply  with  it. 
The  second  condition  here  is,  that  the  heir  shall  record  the  entail, 
and  take  infefbment  under  it.  The  object  of  this  is  to  bring  the  entail 
into  force,  since  it  is  inoperative  till  recorded.  The  next  condition 
is,  that  the  heirs  shall  take  and  possess  by  virtue  of  the  entail  alone, 
and  by  no  other  title,  which  prevents  the  entail  from  being  worked 
off  by  prescription  under  a  title  of  ordinary  succession,  or  otherwise. 
The  fourth  of  these  conditions  is,  to  engross  the  prohibitions,  &c.  in 
the  titles,  which  is  prescribed  by  the  Statute  itself. 

All  these  conditions  are  arbitrary  or  unnecessary,  and  none  of  them  EassirriAL  cov- 
aro  essential  to  make  the  entail  valid.    The  essential  conditions  come  »?,^^' 
next  in  this  style,  under  the  head  limitations  and  restrictions. 

The  first  of  these  is  against  altering  the  order  of  succession,  with  i.  Prohiiutiov 
an  exception,  which  is  superfluous,  enabling  any  heir  to  exclude  a nowDnw^ 
substitute  legally  incapable.     This  the  law  would  itself  provide  for.    suocesbioh. 

The  second  limitation  is  not  to  sell,  or  contract  debt,  combining  2.  Prohibitiom 
two  of  the  three  indispensable  prohibitions.    Then  we  have  exceptions  tva^xtm^^^ 
from  these  limitations,  including  power  to  the  heirs  to  make  provision  8*  agaihst 
for  their  wives,  husbands,  and  younger  children.  i>qt. 

The  third  limitation  in  the  Style-book  is  against  granting  tacks 
beyond  nineteen  years,  which  we  shall  see  is  also  unnecessary,  and 
against  cutting  timber ;  and  the  fourth  limitation  is  against  suffering 
special  adjudications, — an  injunction  implied  in  the  validity  of  the 
entail. 

Then  we  have  the'  essential  matter  of  the  irritant  and  resolutive  BBsoLurmi 
clauses.    In  the  style  before  us  the  resolutive  clause  comes  first,  and  ^^^^"** 
declares,  that,  if  an  heir  shall  contravene,  he  shall  lose  his  right  to 
the  estate,  as  if  he  were  naturally  dead,  and  the  right  shall  devolve 


698  LBCTUBBS  OH  OONTKTANCINa 

Past  III.     upon  the  next  heir.    This  is  the  clause  of  which  it  is  the  direct  office 
CHAprn  III.  ^^  prevent  the  lands  from  being  affected  by  creditors,  by  dissolving 

the  contravener's  title  or  real  right  in  the  act  of  contravention. 
Irritaxt  The  clause  of  irritancy  declares  all  debts  and  deeds  made  or  granted 

CT.AU8E.  ^  contravention  to  be  null  and  void.    This  is  directed  against  the 

grantor's  personal  deed  only,  and  does  not  affect  creditors,  because 
not  directed  against  them  or  against  the  real  right,  to  which  they  look. 
The  sting  of  the  resolutive  clause  consists  in  its  destroying  the  title, 
on  the  validity  of  which  the  creditors'  right  depends.  There  is  here 
also  a  supplemental  resolution  of  the  contravener's  title,  which  i^pears 
unnecessary.  . 
Othbb  GLAU8BB     Thcro  follows  a  series  of  provisions,  all  directed  with  professional 

anxiety  to  contingencies  for  which  the  law  would  of  itself  sufficiently 
provide.     It  is,  therefore,  unnecessary  to  examine  them. 

We  have  next  the  assignation  to  the  writs,  the  importance  of  which 
p.  696.  is  shewn  in  the  case  of  Renton  v.  AnstrtUher,  already  cited,  where  it 

enabled  the  heir  first  called  to  use  an  unexecuted  procuratoiy  to 
complete  his  titla 

There  is  next  an  obligation  upon  the  entailer  and  his  heirs-at-law, 
executors,  and  successors,  to  relieve  the  entailed  lands  and  the  heirs 
of  entail  of  payment  of  his  debts,  which  lays  the  burden  of  such  pay* 
ment  primarily  upon  his  general  representatives  in  heritage  and  move- 
ables to  the  exemption  of  heirs  of  entail 

Then  there  is  power  reseived  to  the  entailer  to  revoke,  alter,  sell, 
or  burden,  a  dispensation  with  delivery,  a  special  commission  to  pro- 
curators to  make  application  to  the  Court  for  registration  in  the 
register  of  entails,  an  ordinary  clause  of  registration,  and  a  precept 
of  sasine. 

The  style  which  we  have  surveyed  is  unnecessarily  prolix  ;  and,  if 
it  were  still  necessary  to  prepare  entails  in  the  full  form,  it  might  be 
recommended  to  study  simplicity  and  brevity.  The  provisions  of  the 
Statute  are  simple,  and  the.  clauses  requisite  to  give  them  effect  may 
be  simply  expressed.  At  the  same  time,  it  is  very  necessary  to  keep 
in  view,  while  examining  deeds  of  entail,  that  the  Statute  does  not 
contain  a  form  of  the  deed ;  and  some  entails  have  failed  of  effect  from 
adopting  the  phraseology  of  the  Act,  under  the  erroneous  impression 
that  such  was  the  way  most  effectually  to  secure  its  objects.  In  par- 
ticular it  is  quite  obvious,  that,  while  the  statute  requires  a  resolative 
clause,  and  substantially  describes  the  effect  of  such  a  clause  in  open* 
ing  the  succession  to  the  next  heir,  there  is  no  form  of  words,  or 
any  approximation  to  such  a  form,  in  the  Statute,  which  would  make 
a  valid  resolutive  clause. 
SoLsiuiTUEtoF  In  order  to  make  the  entail  valid,  the  statute  requires  certain  ob* 
TAiLB.  servances,  which,  because  thus  required,  are  matter  of  solemnity  and 

indispensable  :-— 
(1.)  The  irritant  and  resolutive  clauses  must  be  inserted  in  the  ti 
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(2.)  They  must  be  repeated  in  all  the  subsequent  conveyances  of     Part  III. 
the  estate  to  any  of  the  heirs  of  entail.  CHApm  IIL 

These  provisions  are  of  indispensable  observance.  By  the  express 
provisions  of  the  statute,  while  the  omission  imports  a  contravention 
against  the  party  himself,  it  does  not  militate  against  creditors  bond 
fide  contracting  with  him,  and  the  omission,  therefore,  opens  the  lands 
to  their  diligence.  In  MitcheU  v.  Taiiutt^  4th  February  1809,  no  F.  c. 
real  right  having  been  completed  under  an  entail,  (so  as  to  put  the 
fetters  upon  the  record  of  sasines,)  the  heir  was  found  entitled  to 
pursue  a  judicial  sale  of  the  estate  for  payment  of  the  entailer's  debts. 

(3.)  The  entail  must  be  recorded  in  the  register  of  entails.     This  Rboistratiov 
is  done  judicially  upon  application  to  the  Court  of  Session,  which  ®"'^^"" 
authorizes  the  registration.     All  the  substitute  heirs  have  an  interest 
to  get  the  entail  recorded,  and  may  apply  to  the  Court  for  the  pur- 
pose ;  but,  in  Jessop,  7th  February  1822,  it  was  held  doubtful  whether  i  S.  294 
this  right  extended  to  one  who  was  only  called  ultimately  as  an  heir 
whatsoever,  after  the  substitutes  specially  appointed.     The  principal 
deed  of  entail  must  be  produced  to  the  Court ;  SpittcUy  3d  August  M.  15,6I7. 
1 781  ;  and,  if  it  have  previously  been  recorded  in  another  register, 
the  Court  will  grant  warrant  to  have  it  produced,  and  inserted  in  the 
register  of  entails.     The  deed  must  be  recorded  entire ;  and,  where 
part  of  the  lands  in  an  entail  had  been  sold  after  it  was  made,  the 
Court  would  not  grant  authority  to  omit  the  description  of  these  lands 
in  the  record ;  Moore,  28th  November  1821.  i  S.  178. 

The  execution  of  an  entail  cannot,  of  course,  relieve  the  estate  of  £ffbot  of 
burdens  imposed  before  its  date.    The  heirs  represent  the  entailer  in  ^^^^  m- 
his  obligations,  which  form  real  burdens  upon  the  entailed  estate,  taiueb^  Dom. 
So,  a  perpetual  obligation  to  relieve  of  teinds  in  consideration  of  an 
annual  payment  having  been  granted  by  the  entailer,  the  heirs  of 
entail  were  held  bound  to  implement  it ;  WiUon  v.  Agnew,  Ac  1st  9  S.  857, 
February  1831. 

When  an  entail  has  been  regularly  made  and  completed  according 
to  the  solemnities  above  described,  its  effect  is  to  exempt  the  estate 
from  being  affected  by  debts  contracted  after  the  registration  of  the 
deed ;  Ro88  v.  Drwmmondy  Sd  March  1841  ;  affirmed  4th  September  8  D.  698 ; 
1844.    Mr.  Erskine  is  of  opinion,  that,  even  when  the  entail  is  gra*  I7.         ^^' 
tuitous,  the  maker  of  it  is  restrained  after  registration  from  affecting  lost.  iii.  8, 24. 
it  with  debt.    Mr.  Sandford  takes  the  opposite  view,  and  there  seems  p.  403. 
no  express  authority  on  the  point.    In  Agnew  v.  Stewart  and  Drew,  1  s.  App.  820. 
31st  July  1822,  in  part  reversing  Stewart  v.  Agnew,  2d  June  1818,  p.  0. 
an  entail  made,  not  gratuitously,  but  in  implement  of  an  onerous 
obligation,  was  held  not  to  protect  the  estate  from  debts  due  by  the 
entailer  at  the  date  of  the  entail ;  and  the  lands  were  also  held  liable 
for  debts  contracted  after  the  date  of  the  entail,  if  made  real  by  in- 
feftment  or  adjudication  before  infeftment  on  the  entail,  but  for  none 
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PabtIII.     contracted  after  the  entail,  and  not  made  real  before  infeftment 

CnA^  IIL  ^Pon  ^^' 

It  may  be  made  a  condition  of  the  entail,  that  the  heirs  shall  pay 

the  entailer's  debts ;  and  this  will  make  the  estate  liable  for  the 
amount.  The  interest  of  an  entailer's  debt  not  only  forms  a  claim 
against  the  heir  who  should  have  paid  it,  and  his  representatives,  but 
it,  as  well  as  the  principal,  affects  the  fee  of  the  estate,  and  must  be 
F.  C.  paid  by  the  heir  actually  in  possession  ;  CampbeU  v.  Campbell^  29th 

Hkir  MAT  KEEP  Novembor  1815.  An  heir  of  entail  who  pays  the  entailer's  debts  is 
entitled  to  keep  them  up,  and  prevent  extinction  covfustane.  This  is 
effected  by  taking  the  conveyance  of  them  to  a  trustee  ;  Lawrie  v. 
Donald  and  Jones^  7th  December  1830. 

By  a  valid  entail  the  heir  in  possession  is  effectually  precluded  from 
doing  everything  against  which  the  conditions  are  lawfully  directed. 
Wo  have  already  adverted  to  the  usual  condition  requiring  the  heirs 
to  use  a  particular  name  and  arms.  This  was  enforced  in  Fleeming  v. 
Lord  Elphinstone,  19th  January  1804,  where  there  was  this  additional 
provision,  that,  in  case  the  heir  should  succeed  to  the  dignity  of  the 
peerage,  he  should  be  bound  to  denude  in  favour  of  the  next  heir. 
This  provision  (notwithstanding  the  rule  of  strict  interpretation,  which 
we  shall  afterwards  examine)  was  held  to  exclude  a  peer  from  suc- 
ceeding to  the  estate. 
Heie  n  FiAB,  Under  this  limitation  of  complete  subjection  to  the  conditions  of 
8o  »Aa  AS  HOT  the  entail,  the  heir  in  possession  is  fiar,  and  has  the  powers  of  a  pro- 
prietor in  fee-simple  in  every  particular  from  which  he  is  not  restrained 
by  the  fetters.  Of  the  general  proposition  that  the  heir  is  fiar,  an 
illustration  is  presented  in  the  case  of  M'Leod  v.  M*'Leod*8  Trustees^ 
1st  February  1851.  -*  By  the  Bankruptcy  Act,  creditors  are  required 
in  claiming  upon  a  sequestrated  estate  to  abate  from  their  claims  the 
value  of  securities  affecting  the  estate  of  the  bankrupt  Here  a 
claimant  being  creditor  not  only  of  the  bankrupt  heir  in  possession, 
but  also  of  the  entailer,  and  so  entitled  to  affect  the  estate,  was  held 
bound  to  value  and  deduct  the  right  to  recover  out  of  the  fee  of  the 
entailed  estate  as  a  security  affecting  the  estate  of  the  bankrupt  From 
the  doctrine  that  the  heir  in  possession  is  fiar  subject  to  the  limita- 
tions imposed,  it  results,  that  the  successive  heirs  represent  their  pre- 
decessors in  every  act  affecting  the  entailed  estate  which  does  not 
infer  an  irritancy  ;  per  Lord  Corbhousb. 

By  virtue  of  this  power  as  fiar,  the  heir  in  possession  is  entitled  to 
cut  wood  growing  upon  the  estate,  when  ripe  and  fit  for  sale,  although 
he  is  restrained  from  injuring  the  mansion-house  by  cutting  the  wood 
necessary  for  its  comfort ;  Mackenzie  v.  Mackenzie^  6th  March  1824  ; 
Not  boukd  to  and,  although  he  cannot  sell  the  materials  of  the  mansion-house,  he 
woTHoust"  ^*  ^^^  obliged  to  preserve  it,  but  may  let  it  go  to  ruin  ;  Gordon  v. 
P.  c.  Gordon^  24th  January  1811. 


18  D.  575. 


6  S.  98. 
Hkir  mat  cirr 
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2  8.  775. 
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Again,  the  prohibition  to  contract  debt,  whereby  in  terms  of  the     Pabt  III. 

Act  the  lands  "  may  be  apprised,  adjudged,  or  evicted  from  the  other  ^    ..- 

''  substitutes  in  the  entail,"  is  restricted  to  contraction  so  made  as  „ 

UBIB  MAT  OOH- 

actually  to  produce  these  effects,  otherwise  the  heilr  would  be  debarred  tract  dbbt  vot 
from  making  the  most  necessary  purchases  upon  credit ;  and,  so  far  Z^^^^ 
as  concerns  his  own  interest,  an  heir  of  entail  may  contract  debt  and  hd  li»  mn- 
dispone  the  lands  in  security,  provided  the  effect  of  such  security  is  *"* 
limited  to  the  duration  of  his  own  life  interest     This  is  effected  by  a 
declaration,  that  the  security  shall  not  affect  the  lands  after  the 
grantor  s  death,  and  shall  not  be  the  ground  of  adjudication  to  the 
prejudice  of  the  substitutes,  and  that  the  granting  of  the  security 
shall  not  import  a  contravention.     Of  such  a  security  effectually 
created  we  have  an  example  in  Nairne  v.  Qray,  15th  February  1810.  F.  C. 
The  life  interest  of  the  heir  in  possession  may  be  adjudged  for  his 
debts,  under  the  same  condition  that  the  right  of  the  succeeding  heirs 
shall  not  be  infringed  upon. 

Under  his  powers  as  fiar  also,  the  heir  in  possession  may  grant  Hkir  mat 
leases.     But  his  power  of  leasinir  is  limited  to  tacks  of  ordinary  dura-  o"^"^  lbabw 

OF  ORDIHABT 

tion  ;  and,  if  he  shall  grant  a  lease  for  a  longer  term  than  is  requisite  duratios. 
for  the  ordinary  and  necessary  administration  of  the  estate,  that  is 
reckoned  an  iJienation,  and  falls  under  the  prohibition  to  alienate ; 
Duke  ofQueerifberry's  Executors  v.  Dvke  of  Buccletu)h,  5th  February  f.  C. 
1818  ;  reversed  2d  July  1819.     By  this  decision  it  is  settled  that  the  ^3^"^**"  ^^P- 
words  dispone  or  dispose  of  have  the  same  meaning  as  alienate^  and 
are  equally  effectual  to  restrain  long  leases.     It  is  also  settled  here, 
that  the  taking  of  a  grassum  is  anticipated  rent,  and,  as  it  reduces 
the  rent  below  the  just  avail,  it  is  a  fraud  upon  the  subsequent  heirs, 
and  reducible ;  nor  can  that  result  be  avoided  Iff  taking  a  grassum 
upon  one  lease,  then  accepting  a  surrender,  and  granting  a  new  lease 
at  the  same  rent  without  a  grassum.     This  case  also  settles  that  a 
lease  for  fifty-seven  years  is  struck  at  by  the  prohibition  to  alienata 
The  rule  extends  to  every  portion  of  the  entailed  estate ;  and,  in 
Stirling  y.  Dunn,  21st  December  1827,  affirmed  22d  June  1829,  a  6  S.  272; 
lease  of  a  loch  for  300  years  was  reduced  as  an  alienation,  that  part  ^m!  462.^^ 
of  the  estate  being  held  subject  to  the  fetters  of  the  entail  as  well  as 
any  other  part.    The  effect  of  the  word  dispone  as  co-extensive  with 
alienate  was  here  confirmed.    The  longest  lease  that  has  been  sus- 
tained was  for  twenty-one  years  ;  Wemyss  v.  Duke  of  Queensberry's  1  S.  483. 
Executors,  12th  June  1822.     A  lease  granted  for  an  extraordinary 
period  will  be  reduced  at  the  suit  of  the  next  heir,  although  at  the 
date  of  challenge  there  may  be  less  time  to  run  than  the  entail  or 
common  law  permits  ;  Malcolm  v.  Bardner,  19th  June  1823.     The  2  S.  410. 
principle,  that  the  management  must  be  fair  towards  the  next  heir 
excludes  leases,  not  only  of  undue  continuance,  and  granted  for  a 
present  consideration  injurious  to  the  amount  of  the  rent,  but  those 
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also  granted  for  less  than  the  value  obtainable;  Lord  Elibank  r. 
Hamilton,  16th  November  1827. 

The  power  of  leasing  has  been  regulated  by  various  Statates.  By 
the  Montgomery  Ad,  10  Geo.  IIL  cap.  51,  the  proprietor  of  an  entailed 
estate  may  grant  a  tack  for  fourteen  years  after  Uie  ensuing  Whitsun- 
day, and  for  one  existing  life  in  addition,  or  for  two  live^and  the  sur- 
vivor, or  for  any  fixed  number  of  years  not  exceeding  thirty-one;,  the 
tenant  being  bound  to  enclose  all  the  lands  within  the  time  specified 
by  the  Act,  including  not  more  than  forty  arable  acres  in  one  field, 
and,  when  the  lease  is  for  two  lives  or  thirty-one  years,  the  tenant 
being  bound  to  keep  and  leave  the  fences  in  repair.  By  the  Rosebery 
Act,  6  &  7  WilL  lY.  cap.  42,  §  1,  a  tack  for  twenty-one  years  may  be 
granted  of  lands,  and  for  thirty-one  years  of  mines  and  minerala^  for 
a  fair  rent  got  either  at  public  roup  or  by  private  bargain,  althofugfa 
it  may  diminish  the  rental ;  but  there  is  to  be  no  grassum,  or  other 
consideration  than  the  rent,  under  the  pain  of  nullity,  and  the  home- 
farm,  mansion-house,  and  garden  may  not  be  let  for  any  period  be- 
yond the  heir's  own  life.  The^  provisions  of  this  Statute  are,  by  1  & 
2  Vict  cap.  70,  extended  to  heirs  in  possession  under  deeds  of  entail 
not  recorded.*  By  the  Montgomery  Act,  already  referred  to,  10  Gea 
IIL  cap.  51,  important  provisions  are  contained  in  §§  4-7  inclusive 
for  granting  building  leases  not  exceeding  ninety-nine  years  in  dura- 
tion, and  limited  to  five  acres  to  one  person,  with  an  irritancy  unless 
a  house  of  not  less  than  ten  pounds' value  be  erected  within  ten  years, 
and  kept  in  good  repair,  the  rent  being  not  less  than  in  the  last  lease 
of  the  same  ground  ;  but  the  manor-place  may  not  be  leased,  or  any 
village  built  within  300  yards  of  it. 

These  powers  th^heir  may  exercise  at  his  own  pleasure,  but,  by  the 
Entail  Amendment  Act,  §  24,  he  may,  after  notice  to  the  next  heir, 
and  with  the  approbation  of  the  Clourt  of  Session,  grant  feus,  or  long 
leases  of  any  part  of  the  estate,  except  the  mansion-house,  offices,  and 
policies,  for  the  highest  feu-duty  or  rent  that  can  be  got,  the  total 
extent  of  such  feus  and  leases  being  limited  not  to  exceed  in  all  one- 


17  D.  875. 


*  In  Muirhead  y.  Young,  13th  June  1855,  an  heir  of  entail  in  posseMion  bronght  a 
reduction  of  a  lease  of  minerals,  under  which  operations  of  a  lerj  extensive  character  wer« 
being  carried  on.  The  reasons  of  reductioa  were,  that  the  operations  under  the  lease 
amounted  to  an  alienation  of  the  estate,  and  that  the  lease  was,  therefore,  in  contraTeQtiott 
of  the  entail,  and  of  the  Act  6  &  7  Will.  lY.  c.  42.  A  proof  having  been  allowed,  it  was 
held,  (adopting  a  dictum  of  Lord  Eldoh  in  the  7%fiwald  case,)  that,  to  warrant  a  reduction, 
"  there  must  be  some  unfairness,  some  fraud,  or  some  gross  culpable  negligence,  operating 
"  as  mischieyouslj  as  fraud  would  operate*' — that  the  proof  here  did  not  amount  to  thia 
that  therefore,  the  lease  was  not  a  contravention  of  the  entail  or  of  the  statute,  but  was^ 
at  the  time  it  was  entered  into,  a  fair  contract,  under  which  the  tenant  took  the  riak  of  an 
unopened  and  untried  field  of  minerals,  which,  at  the  date  of  the  lease,  had  no  practi- 
cable means  of  communioation  with  markets.  The  reasons  of  reduction  were,  therefbfv, 
repelled. 
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eighth  part  of  the  estate  in  valae  ;  and  the  acceptance  of  any  gras-     Past  IIT. 
sum,  fine,  or  consideration,  is  to  import  a  nullity.*  ChapteIi  III. 

The  right  of  the  heir  as  fiar  appears  also  in  his  power  at  common  hbib*8  poweb 
law  to  settle  upon  his  widow  a  jointure  not  exceeding  the  legal  terce,  ^'^  ^  Fwyvi- 
unless  expressly  prohibited  ;  Cant  v.  Borihwick,  27th  December  1 726.  akd  touhoib 
The  terce,  however,  may  be  effectually  excluded  by  an  express  limi-  childrbk. 
tation  of  the  power  to  provide  widows ;  Cunninghame  Fairiie  v.  Cun-    '  ^  * 
ninghame  Fairiie^  15th  June  1819 ;  and,  when  the  terce  is  excluded,  f.  g. 
and  power  given  to  provide,  the  non-exercise  of  the  power  is  no  ground 
for  the  interposition  of  the  Court,  and  the  widow,  therefore,  has  no 
claim  to  aliment ;  Campbell  v.  Campbelly  16th  December  1818.    Since  F.  C. 
younger  children  have  not,  like  the  widow,  any  claim  upon  their  pa- 
rents' heritable  estate,  Mr.  Erskine  holds,  although  the  case  which  he 
cites  was  reversed  on  appeal,  thai  provisions  made  to  younger  chil- 
dren, when  not  authorized  by  the  entail,  import  a  contravention  of 
the  prohibitions  to  alienate  and  contract  debt 

When  power  is  given  by  the  entail  to  make  provision  for  widows  PROYunom, 
and  younger  children,  it  is  important  to  attend  to  the  legal  rules  and  j^j^j^^  asd^how 
effect  of  such  provisions.    If  the  authority  given  by  the  deed  is  gene-  ABCEHTAiMKn. 
ral,  and  does  not  stipulate  that  such  provisions  shall  be  paid  out  of 
the  rents  or  within  a  limited  period,  then  the  fee  of  the  estate  may 
be  affected  for  payment     In  Duchess  of  Ridimond  v.  Duke  of  Rich- 16  S.  173. 
mond,  2d  December  1837,  the  entail  authorized  reasonable  and  com- 
petent portions,  and  the  Clourt  held,  that  sums  granted  in  the  exercise 
of  that  power  afforded  the  same  recourse  of  diligence  against  the 
estate  as  an  entailer's  debt    When  there  is  power  to  infeft  the  widow 
in  a  certain  sum  or  proportion  of  the  rental,  the  value  of  the  lands  at 
the  date  of  granting  the  annuity  is  the  rule,  and,  therefore,  the  widow 
is  entitled  to  what  these  lands  shall  yield,  though  it  may  eventually 
exceed  the  sum  or  proportion  specified  ;  Makolm  v.  Malcolm,  21st  2  S.  514. 
November  1823,  and  other  authorities  there  cited.    When  a  particu- 
lar mode  of  fixing  the  amount  is  prescribed  in  the  entail,  as  by  refe- 
rence, that  mode  must  be  observed ;  Earl  of  Rothes  v.  Countess  q/'2  S.  135. 
Rothes,  21  st  January  1823.    If  a  provision  has  been  granted  for  a 
sum,  exceeding  either  the  amount  or  the  proportion  which  the  entail 
permits,  the  Court  will  not  annul  it  entirely,  but  will  restrict  it  to 
what  is  allowed  ;  Campbells  v.  Campbell,  6th  February  1821.     There  F.  C. 
is  no  restriction  in  the  nature  of  the  subject  which  may  be  appro- 
priated under  a  general  power  to  provide  portions.     In  The  Duke  ofF,  C. 
Ro(Aurghe  v.  The  Duchess  Dowager,  25th  June  1818,  under  authority 
to  grant  competent  portions  and  conjunct  fees  by  marriage  contract, 
the  patronage  of  a  church  was  held  to  be  properly  provided  to  a 
widow  ;  and,  in  Douglas  v.  Douglas,  15th  May  1822,  the  rent  of  coal  F.  C. 

*  Additional  pri^eges  as  to  the  granting  of  fens  and  long  leases  are  conferred  by  16  &  17 
Vict  c.  94,  §  6. 
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Pabt  III.     and  lime  was  taken  into  computation  to  support  the  amount  of  pro- 
Chapteb  III.  visions  to  a  widow  and  children,  these  minerals  being  specified  in  the 
description  of  the  subjects  in  the  entail.     It  has  also  been  settled,  that 
the  power  to  grant  provisions  is  not,  without  a  special  limitation  to 
that  effect,  restricted  to  one  heir  at  a  time,  but  may  be  competently 
F.  C.  vested  in  two  heirs  simultaneously.     In  Graigie  v.  Graigie^  4th  De- 

cember 1817,  the  fee  was  propelled  by  the  heiress  in  possession,  so  as 
to  vest  the  next  heir  during  her  life,  and  she  reserved  to  herself  power 
to  provide  for  her  own  younger  children.  Provisions  having,  accord- 
ingly, been  made  by  her,  and  a  different  set  also  by  her  son,  the  fiar, 
for  his  widow  and  younger  children,  both  were  held  to  be  valid. 
Pkovisioiib  It  is  sometimes  of  importance,  that  the  provision  to  a  younger 

oiviira  niMB-     (jhild  should  form  an  immediate  fund  of  credit,  and,  in  Oswald  v. 

DIATB  BIGHT  OV    '  >  7  '• 

cRBorr.  Oswald,  20th  December  1821,  under  a  power  to  grant  provisions 

1  S.  225.  bearing  interest  from  the  grantor's  death,  it  was  held  competent  to 

grant  a  bond  vesting  a  provision  in  a  child  so  as  to  be  transmissible 
by  him  or  her  during  the  grantor's  life.     In  the  same  case  it  was  de- 
cided, that,  when  it  is  made  incumbent  upon  the  creditor  in  such  a 
bond  to  recover  payment  within  a  limited  time  after  the  majority  of 
the  child,  such  obligation  does  not  take  effect  at  the  child's  majority, 
if  the  grantor  be  then  alive,  but  is  suspended  until  his  death.     The 
heir  who  grants  a  vested  provision  to  his  child  is  bound  to  do  what- 
ever depends  upon  him,  in  order  to  render  it  effectual ;  and,  therefore, 
where  one  had  bound  himself  in  his  daughter's  marriage  contract  to 
pay  her  a  provision,  he  was  held  bound  to  liquidate  a  previous  provi- 
sion,  the  continued  subsistence  of  which  would  have  barred  the 
8  D.  356.         daughter's  claim  against   the   succeeding  heirs  ;  Sinclair  v.  Lord 
u  D.  432.        Duffus,  22d  January  1840.     In  Dickson  v.  Dickson,  4th  February 
729.*^  ^^     1862,  affirmed  13th  June  1854,  power  was  given  by  an  entail  to  grant 

provisions  to  ''  younger  children  other  than  the  heir."  It  had  been 
decided  in  England  that  the  term  ''  younger  children,"  in  a  settlement 
of  this  sort,  means  posterior  in  point  of  destination.  The  same  was 
here  laid  down  to  be  the  rule  in  Scotland  ;  and  it  was  held,  that  an 
heir  in  possession,  the  heirs  of  whose  body  arc  not  called  to  the  suc- 
cession, cannot  burden  the  estate  with  a  provision  for  his  children 
under  such  a  faculty.  There  can  be  no  ''  younger  children,"  where  no 
child  at  all  is  entitled  to  succeed.  The  question  was  reserved  as  to 
the  effect  of  a  provision  under  the  Aberdeen  Act  in  such  circum- 
stances. In  this  case  the  Lord  Justice-Clerk  Hope  observed,  that  a 
general  power  to  provide  younger  children  enables  an  heir  who  has  no 
son  that  will  succeed  to  provide  for  daughters,  and  it  also  enables  the 
heir  to  provide  for  daughters  older  than  the  son  who  will  succeed. 
F.  C.  It  may  be  noted,  that,  in  the  case  of  Downie  v.  Campbell,  31st  Janu. 

ary  1815,  there  is  a  dictum  of  Lord  Meadowbank  to  the  effect  that 
forfeiture  by  contravention  does  not  vacate  a  provision  previously 
granted  by  an  heir  of  entail. 
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When  family  provisions  are  entirely  excluded  by  law  or  by  the  en-     ^^^  ni. 
tail,  or  when  those  permitted  are  of  small  amount,  a  remedy  is  pro-  Chaptbb  III. 
vided  by  the  Statute  5  Gea  IV.  cap.  87,  commonly  called  the  Aberdeen  Family  pso- 
AcL    But  this  remedy  does  not  extend  to  entails  made  after  ist^""'"^"*" 
August  1848,  being  restricted  by  the  Entail  Amendment  Act,  §  12,  5Qeo.IV.c.87. 
to  those  of  prior  date.     By  the  Aberdeen  Act,  an  heir  of  entail  in 
posession  is  allowed  to  infeft  his  wife  in  an  annuity  not  exceeding 
one-third  of  the  free  rent  or  value  after  deducting  annual  burdens, 
liferents,  interest  of  debts,  &c ;  and  an  heir-female  may  infeft  her 
husband,  the  annuity  in  this  case  not  exceeding  one-half  of  the  rent 
or  value  ascertained  in  the  same  manner,  and  restrictable  to  one- 
third,  if  the  lands  are  burdened  with  a  prior  existing  annuity.     Only 
two  liferents  are  allowed  to  subsist  at  once,  but  others  may  be  granted 
to  take  effect  prospectively.     In  estimating  these  annuities  it  has  5  D.  651. 
been  fixed,  that  game  rent  falls  to  be  taken  into  account  as  part  of  5  BeU*s  App. 
the  rental  ;  McLcpherson  or  Craigie  v.  Macpherson,  16th  February  ^^^ 
1843,  affirmed  13th  August  1846.     Tbe  rent  of  coal  is  also  included,  ^^  ^'  14S<>- 
WeUwood  V.  Wellwood,  12th  July  1848;  and  income-tax  is  not  de-8D.  160. 
ducted  ;  Madaine  v.  Madaine,  20th  November  1845. 

The  heir  in  possession  may  also,  by  the  Aberdeen  Act,  grant  bonds 
of  provision  or  obligations,  binding  the  succeeding  heirs  of  entail  to 
pay  to  such  of  his  children  as  shall  not  succeed  to  the  estate,  with 
interest  from  the  grantor's  death,  a  sum  not  exceeding  for  one  child 
one  year's  free  rent  after  deducting  annual  payments — for  two 
children,  two  years'  rents — ^and  for  three  or  more,  three  years'  rents. 
These  provisions  are  available  only  to  children  alive  at,  or  bom  after, 
the  grantor's  death,  with  this  exception  that,  where  the  obligation  of 
the  heir  is  granted  in  his  child's  marriage  contract,  it  is  effectual, 
although  the  child  shall  predecease  him.     In  Kennedy,  11th  July 
1829,  cited  in  15  Dunlop's  Reports,  p.  197,  it  was  decided,  that  pro- 
visions to  his  children  by  an  heir-apparent,  reasonable  and  suitable 
in  amount,  are  binding  on  the  subsequent  heirs  of  entail  who  make 
up  titles.     One  set  of  provisions  only  is  permitted  at  once,  but  new 
ones  may  be  granted,  and  only  take  effect  as  those  of  prior  date  are 
extinguished  or  diminished.     The  excess  of  a  sum  granted  beyond 
the  limit  of  the  Act  does  not  void  the  provision.    The  excess  may  be 
annulled  by  the  Court  of  Session  upon  the  application  of  a  subse-  8  ^ 
quent  heir.*    Provisions  under  this  Act  do  not,  like  those  made  i*«o^™o«»  ^■- 
under  an  unqualified  power  in  an  entail,  affect  the  fee  of  the  lands,  act  do  hot 
but  only  the  rents  or  proceeds    They  are  made  effectual  by  power  to  ^^'^^  ™* 
require  payment  of  the  heir  one  year  after  the  grantor's  death,  and  lahdb. 
to  sue  him,  if  payment  is  not  made  within  three  months,  and  to  use  §§  9,  lO. 
all  diligence  except  adjudication.     The  heir,  however,  is  entitled  to 
be  discharged  on  assigning  one-third  of  the  rents  to  a  trustee  ap- 
pointed by  the  Court ;  and  this  provision  is  further  qualified  by  that 

•  See  the  ctmcHHokum  t.  Dkkto/i,  supra,  p.  704. 
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Pakt  III.  of  §  13,  that  the  heir  shall  not,  by  payments  under  this  statute,  and 
Ghj^fi^  III.  ^^^^  of  10  Geo.  III.  authorizing  improvements,  be  deprived  of  more 
than  two-thirds  of  the  free  rent,  the  Court  being  empowered  to 
authorize  him  to  retain  the  excess  beyond  two-thirds  from  the  secuiity 
or  provision  least  entitled  to  preferenca  It  has  been  held,  that,  in 
construing  this  part  of  the  statute,  the  rental  is  to  be  taken,  accord* 
ing  to  the  express  direction  in  the  case  of  widows,  as  it  '*  may  happen 
''  to  be  at  the  death  of  the  grantor ;"  and,  where  there  was  no  rental 
available  to  the  heir  upon  the  death  of  his  mother,  the  granter  of  the 
provision,  the  whole  rents  being  paid  to  the  surviving  husband  as 
courtesy,  the  bond  of  provision  was  found  to  be  ineffectual ;  Maitland 
v.  MaiUandy  22d  December  1849.*  This  Statute  does  not  abridge 
more  extensive  powers,  where  such  are  granted  by  the  entail ;  and, 
on  the  other  hand,  it  cannot  be  used  to  make  provisions  in  addition 
to  those  permitted  by  the  entail,  so  as  to  make  the  whole  amount 
granted  lai^er  than  is  permitted  by  the  Act 
OF  PTOvwwH  "     There  are  forms  of  bonds  of  provision  by  heirs  of  entail  among  the 

Juridical  Styles.  In  the  second  volume  there  is  the  style  of  the  bond 
to  a  wife  in  terms  of  an  entail,  and  also  the  style  of  a  bond  to 
children,  also  in  terms  of  an  entail  There  is  a  foot-note  to  the 
latter,  directing  that  the  grantor's  power  should  be  narrated,  not 
from  the  entail,  but  from  the  investitures  in  his  favour,  for  the 
alleged  reason,  that  the  powers  in  the  investiture  often  vary  from 
those  in  the  entail.  This,  however,  contemplates  a  laxity  of  practice 
totally  inconsistent  with  the  security  of  entail  rights,  and  perfect 
regularity  and  accuracy  should  make  it  incumbent  on  the  practitioner 
to  refer  both  to  the  entail  and  the  investiture,  between  which  there 
should  be  no  variance.  It  is  unnecessary  to  go  over  the  dausea 
The  bond  will  be  founded  upon  a  precise  recital  of  the  power  in  the 
entail  It  binds  the  granter  and  the  heirs  succeeding  to  him,  as  well 
as  his  heirs  and  successors  generally,  to  make  payment  at  his  death, 
or  at  a  term  named  after  it  In  order  to  throw  Uie  ultimate  liability 
upon  the  heirs  of  entail,  they  are  bound  to  relieve  the  other  heira 
Clauses  ai*e  also  inserted,  limiting  the  effect  of  the  deed  as  regards 
diligence  to  conformity  with  the  entail,  and  declaring  that  it  ahall 
be  effectual  only  in  so  far  as  consistent  with  the  terms  and  conditions 
of  the  entail  The  styles  contain  a  reserved  power  to  alter,  and 
dispensation  with  delivery.  These,  of  course,  will  be  omitted,  when 
Bvpra,  p.  704.    the  provision  is  to  vest  immediately,  as  in  the  case  of  Oswald.    These 

forms  are  properly  inserted  in  the  volume  of  the  Juridical  Styles 
relating  to  Moveable  Rights,  for  the  wife's  provision  does  not  neces- 
sarily require  to  be  secured  on  the  lands,  unless  that  form  of  settle- 

*  But,  where  the  rents  are  directed  to  be  accmnulated  for  only  one  year  from  « certain 
date,  the  heir  in  posscsfdon  during  that  time  may  g^ant  a  bond  of  proyiaion,  though  actually 
in  Toceipt  of  no  proceeds,  the  Statute  contemplating  a  continuous  period  during  which  then 
7  D.  814  is  no  available  rental ;  Dickttm  y.  Diekaath  8th  Jane  1865. 
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tnent  be  prescribed,  and  the  granter  cannot  without  special  power     PAirrllL 
burden  the  estate  for  children's  provisions  after  liis  death.    It  was  chaptek  IIL 
decided  in  Crawford  v.  HotchkiSy  11th  March  1809,  that  a  power  to  F.  0. 
provide  children  in  two  years'  rents  of  the  tailzied  lands  was  effec- 
tuallj  exercised  by  a  bond  obliging  the  granter  and  the  heirs  of 
entail,  although  not  directed  against  the  lands.    The  second  volume 
of  the  Style-book  contains  also  precedents  for  bonds  of  provision  to  pp*  458-463. 
children  under  the  Aberdeen  Act,  applicable  to  the  various  circum- 
stances under  which  such  deeds  are  likely  to  be  required. 

A  very  important  addition  has  been  made  to  the  powers  of  grant-  Pbovmioks  to 
ing  provisions  to  younger  children,  by  the  Entail  Amendment  Act,  dhen^Tdm**^ 
which  enables  the  heirs  to  charge  them  upon  the  fee  of  the  estate,  emtail  ameho- 
By  §  21,  an  heir  liable  to  assign  the  rents  for  a  provision  granted  by  ***^_^- 
a  former  heir,  may  charge  the  fee  and  rents  of  the  estate  or  any  por-  ^<y^  chaio». 

tion  of  it,  except  the  mansion-house  and  policies,  by  granting  bond         

and  disposition  in  security  in  ordinary  form,  binding  the  granter  and 
his  heirs  of  entail  in  their  order  successively  to  pay  the  principal  sum 
with  interest  and  penalties.^  And  the  same  may  be  done  by  the 
granter  of  the  provision  himself,  where  it  has  been  made  in  the 
marriage  contract  of  his  younger  child.  The  deed  may  contain  all 
clauses  usual  in  bonds  and  dispositions  in  security  granted  over 
estates  in  Scotland  held  in  fee-simple.  The  provisions  may  thus  bo 
put  into  the  available  form  of  an  heritable  security  with  a  personal 
obligation,  giving  the  same  recourse  against  the  entailed  lands  which 
a  creditor  with  such  a  security  has  against  other  lands,  but  with  this 
qualification  that,  by  §  22,  the  heirs  in  their  order  are  bound  annu- 
ally to  pay  and  keep  down  the  interest,  and,  if  this  shall  be  neglected, 
the  recourse  of  the  creditor  against  the  fee  and  rents  of  the  land  is 
limited  to  the  principal  and  two  years'  interest  with  corresponding 
penalties.  If  more  interest  is  allowed  to  fall  into  arrear,  he  must  have 
recourse  for  that  against  those  heirs  of  entail  who  were  bound  to  have 
paid  it,  and  against  their  representatives  and  separate  estates.  In 
order  to  obtain  this  security,  application  must  be  made  to  the  Court 
of  Session  specifying  the  portion  of  the  estate  proposed  to  be  charged.  §  23. 
Tutors  of  heirs  in  pupilarity  cannot  grant  bond  and  disposition  for 
provisions;  Muirhead,  12th  July  1849.  It  is  to  be  observed,  also,  u  D*  1249. 
that  this  enactment  has  in  view  such  provisions  only  as  continuously 
aifoct  all  the  future  rents.  When  the  entail,  therefore,  limits  the 
period  during  which  the  provisions  shall  affect  the  rents,  the  statute 
does  not  authorize  the  charging  of  these  upon  the  fee ;  Campbell^  ic  D.  397. 
26th  January  1854. 

The  29th  section  of  the  Entail  Amendment  Act  authorizes  the 

*  TbiB  bond  and  dltposhion  in  secnrity  may  be  granted  in  favour  of  any  party  advancing 
tbe  amount  of  tbe  provision  to  the  younger  cbild ;  16  &  17  Vict.  c.  94,  §  7.  AU  bonds  and 
dispositions  in  secnrity  under  the  Entail  Amendment  Act,  and  under  16  &  17  Vict.  c.  94 
^ay,  by  §  23  of  the  latter  Act,  oGotain  power  of  sale. 
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Part  III.     granting  of  provisions  out  of  money  or  other  property  under  trust  for 

CHJkPTKB  m.  ^^^  purchase  of  land  to  be  entailed,  of  the  same  amount  as  might  be 

granted  by  the  Aberdeen  Act,  if  land  were  purchased  and  entailed 

M.  2338.  Legislative  sanction  is  thus  given  to  a  principle  previously  fixed  in 

1  D.  794.         the  cases  of  Houston  v.  Steuart  Nicokon,  28th  January  1756,  and 

6  BelFi  App.     Macpherson  v.  Macpherson,  24th  May  1839,  affirmed  13th  August  1846. 

With  regard  to  the  payment  of  provisions  not  required  to  be  extin- 
guished within  a  limited  time,  it  was  settled  in  a  case  already  cited, 
F.  G.  Crawford  v.  Hotchkis,  11th  March  1809,  that  an  heir  of  entail  paying 

such  a  bond  may  keep  it  up  as  a  debt  against  subsequent  heirs  by 
taking  an  assignation  to  himself  and  his  heirs,  not  of  tailzie,  but 
whomsoever.    This  prevents  extinction  confusione. 
ExoBpnoNs  In  reviewing  the  heir  of  entail's  powers,   notwithstanding  the 

FROM  PBOHiBi.  fettcrs,  we  have  next  to  observe,  that  the  prohibition  to  sell  is  aub- 

TXOM  TO  BELL.       ,  '  .  .  '^ 

ject  to  various  statutory  exceptions : — 
Sale  OF  LANDS      By  the  20  Geo.  IL  cap.  50,  §  14,  heirs  of  entail  may  sell  lands^ 
MEiiTPuiffosiai-  *^^^^g^  strictly  enteiled,  to  the  Crown,  in  order  to  erect  buildings 
▲HD  BALK  OF    '  or  uiako  settlements ;  and  by  §  16  of  the  same  Act,  they  may  sell 
suFEMORmEB.  ^y^^  superioritics  included  in  the  entail  to  the  vassals.     The  latter 

was  a  power  largely  used  for  the  creation  of  freehold  qualifications 
before  the  Reform  Bill     By  the  next  Act  of  the  same  year,  20  Gea 
II.  cap.  51,  tutors  of  heirs  of  entail  are  empowered  to  sell  to  the 
Crown,  the  price  in  both  cases  to  be  settled  to  the  same  uses  and 
under  the  same  restrictions  as  in  the  entail 
Sale  for  pat       Sales  may  also  be  made  for  payment  of  entailer's  debts,  affecting, 
?L^i  DEBTS,  or  *l^at  may  be  made  to  affect,  the  fee  of  the  estate,  by  6  &  7  Will  IV. 
cap.  42,  which,  in  sections  7  to  19  inclusive,  contains  the  provisions 
and  regulations  under  which  such  sales  may  be  made.    These,  how- 
ever, appear  now  to  be  practically  superseded  by  the  more  compre- 
hensive power  contained  in  the  Entail  Amendment  Act 
Powers  of  The  25th  section  of  the  latter  statute  gives  the  heir  in  possession 

SALE  uHDER  pQwcr  to  soll  iTL  eYOTj  case — (1.)  in  which  he  can  charge  the  lands 
MRHTAcr.  with  debts  by  bond  and  disposition  in  security — (2.)  where  he  is 
entitled  by  Act  of  Parliament  to  charge  with  debt,  but  not  to  sell — 
and  (3.)  in  all  cases  in  which  the  fee  of  the  estate  is  validly  chai^ged 
with  debt*  The  Court  of  Session  is  to  select  the  portion  to  be  sold, 
and  to  approve  of  the  price,  and  of  the  disposition  in  fee-simple  to  be 
granted  by  the  heir.  The  purchaser  is  discharged  of  the  price  by 
paying  it  into  Court,  at  whose  sight  it  is  to  be  applied  in  payment  of 
the  debt  for  which  the  sale  was  made,  the  surplus  being  applicable, 
if  more  than  ^200,  in  payment  of  other  debts,  redemption  of  land- 
tax,  improvements,  or  repayment  of  improvements,  or  in  purchasing 
other  lands  to  be  added  to  the  entailed  estate,  the  tailzie  of  which 
new  lands,  whatever  be  its  actual  date,  being  to  be  taken  as  of  equal 

*  Additional  powers  of  sale  for  payment  of  entailer*!  debts  are  given  bj  16  &  17  Viot. 
0  94,  9  9. 
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date  with  the  entail  of  the  remainder.     By  §  30,  creditors  in  deeds     Pa«t  m. 
of  security  are  restrained  from  selling  in  manifest  excess  of  what  is  chaftbr  m. 
necessary  to  pay  their  claim,  and,  when  there  is  a  surplus,  the  credi- 
tor and  purchaser  are  bound  to  apply  to  the  Court,  to  have  it  de- 
posited, and  re-invested. 

By  the  Act  3  &  4  Vict  cap.  48,  heirs  of  entail  in  possession  are  Fbub  uhdm 
empowered  to  grant  feus  or  leases  of  a  limited  portion  of  ground  for  q.  43. 
an  inadequate  feu-duty  or  rent  for  the  erection  of  churches,  not  exceed- 
ing a  quarter  of  an  acre  for  each — for  burying-places,  not  exceeding  an 
acre  for  one — for  schools  and  play-grounds,  not  exceeding  one  acre  in 
each  case — and  for  dwelling-houses  and  gardens  for  ministers  and 
schoolmasters,  not  exceeding  one-eighth  of  an  acre  for  each  dwelling- 
house,  and  half-an-acre  for  one  garden.  Under  this  Act  the  Sheriff 
judges  of  the  propriety  of  the  feu  or  lease. 

We  have  already  seen,  that  by  the  24th  Section  of  the  Entail  •«P*^i  P-  ^08. 
Amendment  Act  the  heir  in  possession  may,  after  notice  to  the  next 
heir,  with  the  approval  of  the  Court,  feu  one-eighth  part  of  the  estate, 
but  under  the  pain  of  nullity,  if  a  grassum  or  any  other  consideration 
except  tlie  feu-duty  be  taken. 

The  powers  of  sale  which  we  have  hitherto  noticed  are  such  as  the  Powew  to 
heir  may,  under  the  conditions  prescribed  in  each  case,  exercise  inde-  ^^  tombbot* 
pendently  of  any  consent  by  the  future  heirs.     By  the  4th  section  of  op  futum 
the  Entail  Amendment  Act,  an  heir  in  possession  may  sell,  charge, 
lease,  and  feu,  with  certain  consents  of  the  future  heirs,  viz.,  if  both 
the  heir  in  possession  and  the  consenters  were  bom  before  1st  August 
1848,  he  must  have  the  consent  either  of  the  three  nearest  heirs  at 
the  time,  or  of  the  two  next  heirs-apparent,  %,e.,  heirs  whose  right  of 
succession  nothing  but  death  can  disappoint.    If  the  heir-apparent 
was  bom  after  1st  August  1848,  the  alienation  may  be  made  with 
his  consent  alone ;  and,  if  the  heir  in  possession  himself  was  bom 
after  that  date,  he  can  disentail  and  possess  in  fee-simple. 

Various  Statutory  powers  have  also  been  granted  to  entail  proprie-  Statdtobt 
tors  to  convey  portions  of  the  entailed  lands  in  exchange  for  others  ^^^"h >^" 
desirable  to  be  held  along  with  the  estate : — 

By  10  Geo.  III.  cap.  51,  (the  Montgomery  Act,)  §  32,  liberty  is  lO^Geo.  III. 
given  to  excamb  thirty  acres  arable,  or  one  hundred  incapable  of 
culture,  for  an  equivalent  in  lands  contiguous  to  the  entailed  estate, 
the  value  being  adjusted  by  the  Sheriff  upon  the  report  of  valuators 
upon  oath.  Upon  the  contract  being  recorded  in  the  Sheriff-court 
books  within  three  months  it  becomes  effectual,  and  the  entailed  lands 
are  thenceforth  free  from,  while  those  acquired  become  subject  to,  the 
clauses  prohibitory,  irritant,  and  resolutive. 

A  material  enlargement  of  this  power  was  made  by  the  Rosebery  6*7  Wifl.  IV. 
Act,  6  &  7  Will  IV.  cap.  42,  which  extends  the  liberty  of  excambion  to  ^ 
one-fourth  of  the  estate,  excepting  the  mansion-house,  garden,  and 
home-farm.    It  removes  also  every  restriction  upon  the  nature  of 
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Part  in.     the  entailed  property  which  maybe  exchanged.   In  Earl  of  KinnouUj 
ChaptorIII.  16th  July  1840,  the  patronage  of  a  church  held  under  entail  was 
2  D.  1458.        found  to  be  a  fit  subject  for  ezcambion. 

11  &  12  Vict.        The  regulations  contained  in  the  third  clause  of  the  Rosebery  Act 
c.  3d.  regarding  notices  and  the  procedure  before  the  Court  of  Session,  are 

superseded  by  the  36th  and  37th  sections  of  the  Entail  Amendment 
Act,  which  provides,  that  the  heirs  to  receive  notice  shall  be  the  same 
in  number  as  for  disentailing,  and  that  the  procedure  shall  be  by 
summary  petition  according  to  the  forms  prescribed  in  the  later  Sta- 
tute The  necessity  of  recording  the  excambion  in  the  Sheriff-court 
record  is  abolished,  and  registration  in  the  register  of  entails  declared 
sufficient. 

By  the  Rosebery  Act,  debts  contracted  between  the  execution  of 
the  contract  of  excambion,  and  the  recording  of  it  in  the  register  of 
entails,  are  declared  not  to  affect  the  lands  acquired.     The  surplus  of 
value  not  exceeding  jP200,  is  to  be  paid  to  the  proprietor ;  and  the 
9  &  excambion  is  declared  null,  if  made  upon  any  other  consideration  than 

the  lands  and  such  limited  surplus  value.     For  the  purposes  of  this 
i  6.  Act,  two  or  more  entails  are  to  be  held  as  one  deed,  if  they  all  give 

the  succession  to  the  same  series  of  heirs  ;  and  the  Montgomery  Act 
is  continued  in  force  in  so  far  as  not  altered  or  repealed.    The  latter 
statute  may,  therefore,  still  be  used  for  excambions  of  small  portions. 
I  &  2  Vict.  The  provisions  of  the  Rosebery  Act  are  extended  by  the  Act  1  & 

c.  70.  2  Vict.  cap.  70,  to  heirs  of  entail  in  possession  under  deeds  not  re- 

corded, in  which  case  the  contract  is  to  be  registered  in  the  Sheriff- 
court  only ;  but,  if  the  entail  shall  be  recorded  after  the  excambion, 
the  contract  must  enter  the  record  of  entails  at  the  same  time,  other- 
wise the  entail  itself  will  he  held  as  not  recorded. 
4  &  5  Vict.  The  Act,  4  &  5  Vict.  cap.  24,  renders  it  unnecessary  to  insert  in 

^'  ^"^^  contracts  of  excambion  the  destination  or  conditions  of  the  entail, 

provided  these  be  referred  to  as  contained  in  the  deed  of  entail,  and 
that  it  be  described  by  its  date  and  the  date  of  recording  it  By  this 
statute,  the  keeper  is  bound  to  record  contracts  of  excambion  in  the 
register  of  tailzies  without  a  warrant. 

The  5th  section  of  the  Entail  Amendment  Act  empowers  the  heir 
in  possession  to  excamb  the  whole  estate  with  certain  consents,  and 
under  the  authority  of  the  Court* 

Kelaxatioh  Having  thus  reviewed  the  heir's  power  of  alienation  notwithstand- 
op  PBOHiBirioH  ing  the  fetters,  we  proceed  to  inquire  how  far  the  prohibition  to  con- 
TRAGTiNo  DEBT.  tHict  dcbt  has  bccn  relaxed.  Although  the  Statute  refers  to  the  con- 
traction of  debt  in  general  terms,  it  is  sufficient  if  the  prohibition  be 
7  BeO's  App.     directed  against  contracting  debt  upon  the  land ;  Burden  v.  Burden^ 


82. 


*  In  contracts  of  excambion,  the  destination,  and  clanses  prohibitory,  &c.,  of  the  origins] 
Entail  may  be  omitted,  provided  they  be  referred  to  as  set  forth  in  the  original  taikie ;  16  & 
17Vict.c.  W,  «  11. 
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25tli  March  1850.    Having  already  seen  how,  and  to  what  extent^  the     Pabt  III. 
fee  may  be  affected  by  family  provisions,  it  is  only  necessary  here  to  cbaptek  III. 
refer  to  the  statutory  permission  to  contract  debt  for  money  expended  Corrsicnoir 
in  improving  the  estata    This  was  granted  by  the  Montgomery  Act,  ^^  ^■^  ^^ 
10  Geo.  III.  cap.  51,  which  enables  an  heir  of  entail  to  be  the  creditor  ^q  q^^  j^^ 
of  succeeding  heirs  for  three-fourth  parts  of  such  monies  as  he  shall,  c  5i. 
under  the  provisions  of  that  Act,  expend  upon  improvements  in  en- 
closing, planting,  draining,  and  erecting  fiurm-houses,  and  offices,  and 
out-buildings  for  the  sama    To  these  there  has  been  added,  by  the 
20th  section  of  the  Entail  Amendment  Act,  the  formation  of  private  n  &  12  Vict 
roads  through  the  entailed  estate,  or  for  immediate  access  to  it  ^'  ^^ 

Among  the  reports  of  decisions  various  points  are  settled.   An  em- 
bankment to  secure  an  outfall  for  drainage  is  an  accessory  of  draining 
allowed  by  the  Montgomery  Act,  and  so  chargeable  against  future  . 
heirs;  Baillie,  I7th  July  1850.     An  engine  to  work  minerals  is  a  13 d. 42. 
facility  to  exhaust  the  substance  of  the  estate,  and  not  so  chargeable ; 
Earl  ofOlasgow,  27th  November  1850.    The  expense  of  a  bridge  to  13  p.  137. 
connect  the  mansion-house  with  the  garden  was  sustained ;  also  a 
pond  and  loch  for  drainage ;  Porterfield,  24th  February  1853.   Again,  25  d.  423. 
introducing  water  into  the  mansion-house — erecting  a  porter's  lodge, 
and  gates — filling  up  an  exhausted  quarry — and  executing  works  to 
prevent  the  recurrence  of  a  landslip — these  were  all  held  permanent 
improvements  in  terms  of  the  Statutes;  but  furnishing  a  mill  with  mill- 
stones was  not  admitted  ;  Muirhead,  10th  March  1853.    The  cost  of  ^5  p^  5^7 
a  tile-work  claimed  as  part  of  the  expense  of  drainage  was  not 
allowed  in  Marquis  o/AiUa,  20th  January  1853.*  15  D.  808. 

The  rruiximum  amount  for  which  an  heir  may  become  creditor  on 
account  of  improvement  expenditure  is  declared  by  the  10th  clause 
of  the  Act  to  be  four  years'  free  rent  as  at  the  Whitsunday  after  his 
death. 

The  Montgomery  Act  contains  very  particular  provisions  for  giving  NoncEs  to 
notice  to  future  heirs,  and  for  the  registration  of  annual  accounts  and  '^^  "^ 
vouchers  in  the  Sheriff-court ;  and  it  empowered  the  executor  or  gombbt  act. 
assignee  having  right  to  the  claim  to  obtain  decree  against  the  next 
heir  after  his  succession,  and  to  use  every  kind  of  diligence  except 
adjudication,  the  decree  for  improvements  being  declared  a  preferable 
claim  in  all  competitions  for  the  rent  among  the  creditors  of  the  suc- 
ceeding heir.    He  is  entitled,  however,  to  be  discharged,  on  assigning 
one-third  of  the  clear  rents  during  his  life  or  till  payment.    There 

*  The  expense  of  trenching,  previons  to  draining,  is  not  an  improvement  within  the  meaning 
of  the  Montgomeiy  Act;  jBaiMoy,  2  let  Novemher  1854.   Expenditure  on  private  roads,  how- 17  D.  74. 
ever,  was  han  allowed.    A  thirlage  mill  does  not  fall  nnder  the  statatory  provision  as  to  im- 
provements en  £»m- house,  offices,  and  oni-bnildings ;  FUeming^  17th  Febraary  1856.  17  D.  451. 
Shooting-lodges  are  not  improvements  within  the  Montgomery  Act ;  Duke  of  Athcie,  8d  17  D.  1015. 
Jnly  1855.    Again,  repairs  on  an  inn — expense  of  new  smithy — shed  for  game— dog's  couch 
— repairing  a  hoose  at  a  saw-miD — a  smith's  house— embankments — road  to  a  tile-work — 
and  erecting  a  tile^ork— wm  ditiOlowod ;  Duke  of  Atkole,  4th  March  1856.  ^8  ^-  780. 
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Past  III.  are  provisions  for  imposing  a  similar  liability  upon  tite  subsequent 
CHApnB  in.  ^^^^  ^^  ^^®^^  order,  each  for  one-third  of  the  rents  accming  to  him, 
with  mutual  relief  for  any  excess  of  payments  beyond  the  proportion 
of  each.  But  the  creditor  is  bound  to  proceed  within  two  years  after 
the  death  of  the  expending  proprietor,  and  to  do  diligence  under  the 
penalty  of  losing  recourse  against  the  rents.  The  claim  is  extin- 
guished if  the  next  heir  of  entail  obtains  right  to  it. 
§§  27  H  9eq.  ^^^  ^dkVaQ  Statute  enables  the  heir  who  shall  build  a  mansion-house 
to  become  creditor  of  the  succeeding  heirs  for  three-fourths  of  the  cost, 
by  similar  procedure,  and  with  the  same  powers  of  recovery,  liability, 
and  relief,  as  in  the  case  of  other  improvements. 

By  section  26,  the  expending  heir  may  get  the  debt  judicially  ascer- 
tained by  the  Court  of  Session  or  Sheriff,  the  decree  being  final,  if 
not  suspended  in  six,  or  appealed  in  twelve,  months.  When  money  is 
to  be  expended  in  terms  of  this  Statute,  with  the  view  of  founding  a 
claim  on  creditors  for  three-fourths  of  the  amount,  it  is  indispensable 
that  the  practitioner  make  himself  thoroughly  acquainted  with  its 
provisions.  Very  exact  observance  of  them  is  required  by  the  Court» 
as  will  be  found  on  referring  to  the  cases  in  Shaw's  Digest,  voce  En- 
pp.  421 424.  TAIL  MELIORATIONS ;  and  in  some  respects  it  is  difficult  to  accomplish 
a  minute  compliance,  as,  for  instance,  to  bring  within  each  year  the 
payment  of  all  the  expenditure  executed  in  the  same  year  according 
2  D.  1382.        to  the  decision  in  Marquis  of  Abercom  v.  HamiUon,  11th  July  1840. 

The  subscription  of  a  factor  and  commissioner  to  the  notice  to  the 

14  S.  89.  116^^  ^®^r  was  allowed  in  Fraser  v.  Fraser,  2d  December  1835 ;  but 

that  decision  was  doubted,  and  the  signature  of  a  law-agent  dis- 

2D.  684.         allowed,  in  Frckser  v.  Lord  Lovat,  27th  February  1840,  affirmed 

1(S!^**'  ^PP-     28th  February  1842. 

We  have  noticed  these  points,  because  the  1 4th  section  of  the  recent 
Statute  clearly  contemplates  that  the  Rosebery  Act  shall  continue  to 
be  acted  upon,  and,  although  a  subsequent  clause  provides  a  remedy 
for  the  neglect  or  imperfect  observance  of  the  previous  Act,  it  would 
appear  to  be  the  duty  of  the  practitioner  generally  to  proceed  accord- 
ing to  its  provisions. 
Heir  mat  The  decree  for  improvement  money,  on  account  of  the  mode  of  its 

•RANT  BOHD  OF  rccovcry,  and  the  contingencies  which  might  affiect  it,  has  not  hitherto 
FOR  iMPROYE-  heen  regarded  with  favour  as  a  security.  An  effort  has  been  made  to 
MBHTMOHRT.  improvo  it  by  section  13  of  the  Entail  Amendment  Act,  which  em- 
powers an  heir  who  has  obtained  a  decree  for  improvement  money  to 
grant,  with  the  authority  of  the  Court,  a  bond  of  annual- rent  in  ordi- 
nary form  over  the  estate  or  any  portion  of  it,  binding  himself  and 
the  heirs  of  tailzie  to  pay  annual-rent,  not  exceeding  legal  interest  of 
the  three-fourths  during  his  own  life,  and,  for  the  twenty-five  years 
after  his  decease,  not  exceeding  £7^  2s.  per  cent  When  the  expen- 
diture is  made  after  the  date  of  the  recent  Statute,  the  heir,  having 
first  obtained  decree  in  terms  of  the  Montgomery  Act,  may  grant 
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bond  of  annual-rent,  with  the  authority  of  the  Court,  for  twenty-five     ^^^  ^^^' 
years  ;  but,  in  this  case,  the  amount  is  to  be  reckoned,  not  upon  the  Chaptbb  III. 
three-fourths,  but  upon  the  whole  sums  expended.     By  §  15,  the  exe- 
cutor or  assignee  of  improvement  money  expended  by  a  former  heir 
may  apply  to  the  Court  to  ordain  the  heir  in  possession  to  grant  a 
bond  of  annual-rent  for  twenty-five  years,  calculated  upon  the  three- 
fourths  ;  and  §  16  enables  the  Court,  upon  the  application  of  an  heir 
who  has  expended  money  for  improvements  without  adopting  or  com- 
plying with  the  provisions  of  the  Act,  to  inquire  and  grant  warrant 
for  executing  a  bond  of  annual-rent,  in  the  same  way  as  if  a  decree 
had  been  obtained.     The  annual-rent  is  recoverable  only  from  the  §  17. 
rents  and  profits,  and,  if  the  creditor  allows  more  than  two  years' 
annual-rent  to  fall  in  an:ear,  his  recourse  against  the  rents  is  lost,  and 
restricted  to  the  personal  liability  and  separate  means  of  the  heir  who 
should  have  paid.    Instead  of  a  bond  of  annual-rent,  the  succeeding  §  ig. 
heir  may  be  called  upon  to  grant  a  bond  and  disposition  in  security, 
charging  the  fee  and  rents  (other  than  the  mansion-house,  &c.)  for 
two-thirds  of  the  amount  upon  which  the  annual-rent,  if  granted, 
would  be  calculated  ;  and  this  security  is  in  its  form,  effect,  and  ope- 
ration, to  be  the  same  as  in  the  case  of  the  like  security  granted  for 
provisions  to  younger  children.    The  granting  of  the  bond  of  annual-  §  19, 
rent,  or  bond  and  disposition  in  security,  is  a  discharge  of  all  claim 
for  the  improvements  upon  payment  of  the  sums  contained  in  these 
securities. 

It  is  carefully  to  be  noted,  that  the  heir  possessing  under  an  entail 
not  recorded  has  no  right  to  recover  any  portion  of  money  expended 
for  improvements  under  the  Montgomery  Act,  or  consequently  under 
the  recent  Statute  ;  Pcyet  v.  Harl  of  OaUoway,  24th  February  1837;  16&  667. 
Lord  Macdoruddy.  Macdonald,  26th  May  1840,  affirmed  11th  August  2  D. 889. 
1842.     This  is  founded  upon  the  title  and  contents  of  the  Act,  which  i  Peirs  App. 
refers  only  to  strict  entails,  and  upon  the  consideration  that  the  pro-  ^^^* 
prietor  under  an  entail  not  recorded  can  borrow  upon  the  security  of 
the  lands,  and  so  needs  no  statutory  power  to  do  so. 


Strict  interpretation  of  Entails* — We  have  thus  seen,  how  rigid  is  Couir  will 
the  effect  of  a  perfect  entail  in  tying  up  the  hands  of  the  successive  "ISL^S!^* 
proprietors,  so  that  it  is  only  in  so  far  as  the  fetters  are  struck  off  by 
the  force  of  Statute,  that  they  can  exercise  the  ordinary  powers  of 
alienating  and  contracting  debt  But  it  is  only  a  perfect  entail  that 
has  this  effect ;  and,  in  proportion  to  the  rigour  with  which  the  re- 
straints are  enforced,  in  the  same  proportion  is  the  law  jealous  and 
inflexible  in  requiring  that  the  deed  shall  be  clear  and  unambiguous 
in  prescribing  the  restraints  in  a  complete  and  effectual  form.  By 
the  ordinary  rules  of  law,  the  heir  is  the  unlimited  fiar,  and  has  com- 

*  Reference  may  be  macle  to  Mr.  DuncAff's  IKgest  of  Entail  Gasee. 
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Past  III.  pleto  dominion  oyer  his  property,  and  no  limitation  of  his  freedom  is 
CHAraa  in  adnutted  by  implication  or  presumed  intention  ;  and,  if  a  daiise,  era 
Strict  iktbr.  word,  or  a  syllable,  or  a  letter,  be  wanting  in  the  deed,  although  it 
PRETATioM  OF  }yQ  manifcstly  omitted  per  incuriamy  the  Court  will  not  interpose  to 
ERTAiLft,  .  g^ppjy  j^  rjnj^  fetters  must  be  entire  in  every  link,  and,  if  there  be 
No  vocei  tiff-  ^ny  flaw,  the  law  will  lend  no  aid  to  repair  it  But  there  are  no  voeet 
natas  bequired.  gign(U(B  the  use  of  which  is  indispensabla    This  only  is  requisite^ 

that  there  shall  be  a  clear  substantive  prohibition  of  each  of  the  acts 
of  selling,  contracting  debt,  and  altering  the  order  of  succession,  each 
prohibition  being  independent,  and  striking  directly  at  its  own  act^ 
and  not  left  to  be  extracted  by  inference  from  a  construction  of  either 
of  the  other  prohibitions ;  and  all  the  prohibitions  must,  either  by 
general  terms  which  unavoidably  comprehend  them  all,  or  by  distinct 
enumeration,  be  affected  by  the  irritant  and  resolutive  clausea  While 
the  rule  of  interpretation  is  strict,  it  is  also  iair ;  and,  if  the  act  be 
truly  prohibited  in  intelligible  terms,  the  entail  will  receive  effect 
These  rules  and  the  principles  which  regulate  their  application  will 
be  seen,  if  we  attend  to  the  mode  in  which  the  different  forms  of 
stating  the  proliibition  have  been  treated ;  and  this  subject,  as  wdl 
as  the  whole  of  the  remarks  which  shall  bo  submitted  in  the  sequel 
with  regard  to  the  rule  of  strict  interpretation,  have  received  an  in- 
creased importance  from  the  provisions  of  the  recent  Statute,  which, 
contrary  to  the  previous  rule  enforcing  such  of  the  fetters  as  were 
entire,  notwithstanding  defects  in  others,  has  now  established  by  its 
43d  clause,  that  an  entail  defective  in  one  of  the  prohibitions  shall 
be  invalid  and  ineffectual  as  regards  them  all 

We  shall  examine  the  effects  given  to  the  different  modes  of  ex- 
pressing the  different  clauses,  and  afterwards  the  consequences  of 
omissions,  defects,  and  errors. 

Requdttbs  of       (1.)  Prohibition  against  altering  the  order  of  succeeeion^ — ^The  rule 
THw  CLAU8B.     ^j^^^  ^  prohibitiou  can  only  be  effectually  made  by  distinct  substan- 
tive terms  was  apparently  departed  from  in  a  case,  in  which  the 
alteration  of  the  order  of  succession  was  not  otherwise  prohibited  than 
by  forbidding  to  do  any  deed  whereby  the  estate  might  be  adjudged 
or  evicted  "  from  the  succeeding  members,  or  their  hopes  of  succes- 
*'  sion  thereto  in  any  measure  evaded''    Here,  it  will  be  observed, 
altering  the  succession  is  not  forbidden  by  a  distinct  and  independent 
proposition,  but  only  as  a  consequential  result  of  deeds  whereby  the 
estate  might  be  adjudged  or  evicted  from  the  heirs  of  entail     Never- 
theless, the  Court  of  Session  sustained  it  as  effectual  to  prevent  altera- 
tion of  the  order  of  succession.    This  was  the  case  of  the  entail  of 
"T^  „        Lochbuy  ;  Maclaine  v. Madaine,  23d  June  1807.    This  decision,  how- 
App".  No.  14.    ever,  soon  became  the  subject  of  doubt,  and  a  clause  of  similar  import 
li^r^^  ft        ^^  found  to  be  ineffectual  in  the  case  oi  Brown  v.  Oountese  of  Dal- 
Ap^.  No.  19.    housie^  25th  May  1808.    And  the  authority  of  the  Lochbuy  case  was 
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distinctly  impugned  in  the  House  of  Lords  in  deciding  Lang  v.  Lang^     Part  III. 
16th  June  1839,  reversing  the  judgment  of  the  Court  of  Session,  23d  Chaptkb  III. 
November  1838.     Here,  there  was  no  separate  prohibition,  but,  after  Macl.  &  Bob. 
prohibiting  to  sell  or  to  contract  debt,  the  clause  proceeded,  "  or  do  f  jff^^' 
*'  any  other  deed  whereby  the  said  lands  and  subjects  may  be  ad- 
*'  judged  or  evicted  from  the  succeeding  members  of  tailzie,  or  their 
''  hopes  of  succession  thereto  in  any  manner  evaded.^'    It  was  held, 
that  a  prohibition  to  alter  the  order  of  succession  could  only  be  raised 
here  by  inference,  and  that,  therefore,  there  was  no  such  prohibition. 
The  rule  is  thus  distinctly  stated  by  Lord  Corehousb  in  Oilmour  v.  16  S.  1261. 
Cadellj  5th  July  1838  : — "  An  entail  must  contain  a  substantive  pro-  Theu  muct  m 
"  hibition  against  alienation,  a  substantive  prohibition  against  con-  '^Z^^^ 
''  tracting  debt,  and  a  substantive  prohibition  against  altering  the  aoaihst  alter- 
"  order  of  succession.     There  is  no  set  form  of  words  in  which  these  JJ^(JSM6ioir*^&c. 
''  three  prohibitions  require  to  be  expressed,  nor  is  a  separate  and 
"  distinct  clause  of  any  given  style  necessary  for  each  several  prohi- 
'^  bition.     But  the  three  substantive  prohibitions  must  be  all  there, 
' "  and  all  of  them  expressed.    Nothing  is  more  definitively  settled  by 
"  decisions  than  that  doctrine."    The  case  of  Grant  v.  TyUer,  9th  *  8. 54i. 
March  1826,  is  an  example  in  a  different  form  of  an  ineffectual  at- 
-.  tempt  to  supply  a  prohibition  against  altering  the  order  of  succession, 
by  extracting  it  inferentially  from  other  clauses.    Where  the  order  of 
succession  has  been  validly  altered  by  the  heir  in  possession,  the  next 
heir  cannot  repudiate  the  alteration,  and  hold  under  the  original  (and 
defective)  entail,  so  as  to  entitle  himself  to  alter ;  Oliphant  v.  Oli-  ^^  ^'  ^174. 
phant*8  Trustees,  19th  June  1851. 

(2.)  Prohibition  against  selling, — It  is  not  indispensable,  that  the  REQuramM  op 
word  sell  be  used,  although  it  is  specified  in  the  Statute;  and  a™"<^^^^- 
prohibition  to  sell  is  not  an  effectual  prohibition  against  alienation,  be- 
cause alienation  may  be  made  otherwise  than  by  sale;  RusseU  y, Russell,  ^^  ^-  ^^^ 
7th  December  1852.  In  Creditors  of  Hepburn  of  Humbie  v.  His  Chil-  M.  15,507. 
dren,  8th  February  1758,  affirmed  on  appeal,  a  prohibition  to  alienate 
or  dispone  was  held  to  import  a  prohibition  to  sell    When  power  is 
granted  by  the  entail  to  alienate  by  feuing,  that  power  is  construed 
with  reference  to  the  grantor's  purpose  in  permitting  feus,  and  it 
cannot  be  used  as  an  instrument  to  alienate  the  estate  by  feuing  the 
whole,  or  to  alter  the  order  of  succession  by  placing  the  lands  under 
a  new  investiture  by  a  feu  grant,  and  then  executing  another  entail ;  F.  C.  ^ 
Duke  ofRoaAurghe  v.  BeUenden  Ker,  I7th  June  1813  ;  affirmed  18th  149°'^  *    ^^ 
December  1813. 

(3.)  ProhdbiUon  against  contractinq  debt — Here  also,  it  is  not  Rwiunn«8  of 
indispensable  to  use  the  words  of  the  Statuta     Although  it  specifies 
the  contraction  of  debt,  the  entail  is  held  always  to  have  the  estate 
in  view ;  and  that  prohibition  is  necessarily  construed  to  mean  such 
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Pabt  tit.     contraction  of  debt  as  shall  affect  the  lands.    It  is,  therefore^  8uffi- 

Ohaptbr  III.  ci®^*i  if  *^®  members  are  prohibited  from  burdening  the  estate  with 

debt  whereby  the  lands  may  be  affected,  apprised,  adjudged,  &a ; 

F.  C.  Haggart  &  Sons  v.  Agnew,  19th  December  1 820  ;  Nubet  v.  Moncrieffe^ 

10th  June  1823.  On  the  other  hand,  the  prohibition  is  sufficient,  if 
directed  merely  against  contracting  debt,  without  referring  expressly 
to  debts  affecting  the  estate  ;  and  so  a  prohibition  '^  to  contract  debt 
^'  thereon'"  was  held  sufficient  to  prevent  the  lands  being  attached  by 
2  8. 381.         diligence  for  the  personal  debts  of  the  heir ;  Mackenzie  v.  Mackenzie^ 

23d  May  1823. 

Before  the  Entail  Amendment  Act,  a  defect  in  this  prohibition 

could  not  be  used  indirectly  to  alter  the  order  of  succession ;  and, 

although  such  a  defect  is  now  destructive  of  the  entail  in  every  respect, 

8  S.  497.         we  may,  notwithstanding,  refer  with  advantage  to  the  case  of  CaAr 

iSi*  ^^^-  ^^^^«^>  12th  February  1830  ;  affirmed  ISthJuly  1831.    Here, 

the  prohibition  to  contract  debt  being  defective,  the  heir  in  possession 
gave  his  bill  for  ^150,000  to  a  friend,  who  exchanged  for  it  his  own 
acceptance  for  the  same  amount  The  heir  allowed  his  bill  to  be 
protested,  and  the  estate  adjudged  for  the  debt,  after  which  he  received 
a  conveyance  of  the  adjudication  for  a  price  of  ^95,000.  But  the 
Court  held,  that  there  was  here  no  true  debt,  and  that  the  whole 
transaction,  being  simulate  and  collusive,  could  not  be  sustained. 
Such  a  device  would  no  longer  serve  any  purpose  in  this  matter,  even 
if  successful,  but  the  decision  is  instructive  to  the  Conveyancer  in 
illustrating  the  futility  of  attempting  to  accomplish  by  mere  mock 
transactions  purposes  which  the  law  will  only  permit  where  the  con- 
sideration is  real  and  true. 

Requwitm  of       (4.)  The  Irritant  Clause. — This  is  sufficient,  if  deeds  granted,  or 
^xt^         things  done,  contrary  to  all  or  each  of  the  prohibitions  be  declared 

null  and  void.     Acts  of  contravention  are  often  declared  to  be  of  no 

avail,  force,  strength,  or  effect ;  and  these  terms  are  equivalent  to  the 

simple  declaration  of  nullity.    It  has  been  held  sufficient  to  declare 

debts  and  deeds  in  contravention  null  in  so  far  as  they  affect  the 

4  S.  467 ;         other  heirs  or  the  estate,  although  they  be  not  declared  null  as  against 

Aro^m.^^     the  contravener ;  Mwnro  v.  Munro,  15th  February  1826 ;  affirmed  25th 

12  D.  1.  July  1 828.  But  it  has  now  been  decided  in  Lord  Wharndiffe  v.  Ifatme^ 

182?"'  ^^^     ^^*  November  1849,  affirmed  5th  July  1850,  that  an  irritant  clause 

was  ineffectual  to  prevent  a  sale,  because  not  declaring  the  things 

prohibited  absolutely  null,  but  only  in  so  fiir  as  they  might  infer  action 

against  the  next  heir  or  the  lands.   There  must  thus  be  a  distinct  and 

sufficient  irritancy  of  the  acts  prohibited,*  and  the  rigour  with  which 

6  D.  1S20.       this  is  required  is  shewn  by  the  case  of  Martin  v.  Dunbary  17th  July 

1 844.   Here,  the  prohibition  was  against  contracting  debts,  or  giving 

•  See  cose  of  Laurie  ▼.  Laurie,  infra,  p.  718,  note. 
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bond  or  obligation  ;  and  the  irritant  clause  bore^  that,  in  case  of  contra-     Past  III. 
vention  by  contracting  debts,  the  said  bonds  and  obligements  made  in  rt^^IT  ti • 
the  contrary  should  be  null  and  void.     It  was  held,  that  the  estate  was 
not  protected  even  from  debts  constituted  by  bond  and  obligation,  be- 
cause the  irritancy  was  directed,  not  against  the  contracting  of  debt, 
but  against  these  instruments  merely,  and  a  debt  contracted  by  bond 
or  obligation  might  be  effectually  constituted  in  some  other  way.  The 
same  rule  is,  in  another  form,  very  remarkably  illustrated  in  another 
case,  where,  by  a  clerical  error,  the  nominatiye  in  the  irritant  clause 
was  omitted.     Lord  Corehouse,  Ordinary,  held  it  competent  to  restore 
the  syntax,  defective  by  a  clerical  error,  by  means  of  reference  to  the 
context ;  and  the  Inner-House  adopted  his  view.     But  in  the  House 
of  liords  the  omission  was  held  fatal,  for,  as  the  deed  stood,  nothing 
was  declared  null ;  and  the  rule  of  strict  interpretation  excludes  con- 
jectural construction  ;    Sharpe  of  Hoddam  v.  Sharpey  Sd  July  1832  ;  lo  S.  747 ; 
reversed  18th  April  1835.    Lord  Bbodoham's  judgment  in  this  case  i^'wif*^ 
is  deservedly  admired  as  a  masterpiece  of  legtd  criticism.    Notwith- 
standing this  decision,  however,  an  omission  is  not  fatal,  where  the 
context  sufficiently  makes  out  what  necessarily  must  be  the  sense. 
So,  where,  after  naming  the  institute,  the  fetters  were  directed  against 
any  of  the  other  of  tailzie  foresaid,  (the  word  heirs  being  omitted,) 
the  defect  was  held  not  to  be  fatal,  the  meaning  being  plain,  even 
holding  nothing  to  have  been  omitted  ;  Holmes  and  Campbell  v.  Cun- 13  D.  S89. 
ingham^,  I3th  February  1851. 

The  want  of  an  irritant  clause  is  irreparable.     It  is  not  supplied  iKBiriKT 
by  the  existence  of  a  resolutive  clause,  for  that  has  a  separate  pur-  ^^^^^ely 
pose ;  nor  can  an  irritancy  be  raised  by  construction  out  of  a  prohibi-  mbcusakt. 
tion ;  Kempt  v.  Watt,  28th  January  1779  ;  Barclay  v.  Adam^  18th  M.  15,528. 
May  1821.     Nor  will  an  irritancy  cover  anything  to  which  it  is  not  i  8h.  App.  24. 
applied  by  comprehension  or  distinct  reference.    In  Dick  v.  Dick,  1 4th  F.  C. 
January  1812,  a  tack  granted  for  the  extraordinary  period  of  thirty- 
one  years  was  supported,  because  the  irritancy  was  not  so  expressed 
as  to  refer  to  the  granting  of  tacks,  which  were  contained  in  an  enu- 
meration of  things  prohibited,  but  not  contained  in  a  similar  enumera- 
tion in  the  irritant  clause.     In  Dick's  case  the  rule  was  laid  down, 
that,  when  a  word  of  flexible  meaning  is  used  in  one  part  of  an  entail 
in  a  fixed  and  limited  sense,  and  occurs  afterwards  in  a  doubtful 
sense,  it  is  to  be  interpreted  in  a  meaning  not  more  extensive  than 
where  it  is  first  used.     This  rule  was  held  as  sound  in  Lang  v.  Lang,  Macl.  &  Bob. 
16th  August  1839.    The  expression  "  deeds  to  be  made  and  granted,"  -^PP*  ®^^- 
occurring  in  the  irritant  clause,  was  held  to  apply  to  written  deeds 
only,  and  the  clause,  therefore,  defective  as  not  applying  to  debts  con- 
tracted otherwise  than  by  writing  ;  Hay  v.  Hay,  11th  March  1851. 13  D.M6. 
But  anterior  to  the  Entail  Amendment  Act  a  defect  in  directing  the 
irritancy  against  one  prohibition  could  not  be  made  available  to  give 
effect  to  an  act  opposed  to  a  prohibition  effectually  fenced.   So,  where 
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sales  were  not  covered  by  the  irritancy,  a  creditor  could  not  adjadge 
so  as  to  sell,  his  debt  being  struck  at  by  an  effectual  prohibition  ; 
Bogle  &  Co.  v.  Cochrane^  25th  March  1850. 

(5.)  Ths  Resolutive  Clatiee. — This  clause  must  necessarily  declare 
the  forfeiture  of  the  contravener's  right  by  his  contravention.  It  is 
by  this,  as  we  have  seen,  that  creditors  are  reached.  Prohibitions 
and  irritancies  are  personal  Resolution  affects  the  real  right  By 
the  force  of  the  resolutive  clause,  and  of  the  decree  of  forfeiture  fol- 
lowing upon  it,  the  right  of  the  contravener  is  forfeited  in  the  act  of 
contravention.  His  title  thus  ceasing,  his  creditors  cannot  take  the 
lands,  for  no  act  of  his  can  burden  what  is  not  his  own.  The  want  of 
a  resolutive  clause,  therefore,  leaves  the  lands  open  to  be  affected  by 
the  debts  of  the  heir  in  possession,  and  they  can  be  attached  by  ad- 
judication ;  Creditors  of  Hepburn  of  Humbie  v.  His  Children,  8th 
February  1758.  This  follows,  however  strong  the  prohibitions,  and 
although  there  be  a  complete  irritant  clause ;  Bruce  v.  Bruce,  17th 
January  1 799,  affirmed  on  appeal  The  same  was  held  irreversibly 
fixed  in  Mitokelson  v.  Atkinson,  15th  June  1831,  where,  there  being 
no  resolutive  clause,  an  heir  succeeding  was  held  to  incur  representa<> 
tion  to  his  predecessor  and  liability  for  his  debts.  When  there  is  no 
resolutive  clause,  the  future  heirs  cannot  prevent  a  sale  by  inhibition, 
because,  although  that  diligence  secures  a  right,  it  cannot  supply 
defects  in  it ;  Lord  Ankerville  v.  Saunders,  8th  August  1787. 

This  clause  is  necessarily  subject  to  the  same  strict  rules  of  criti- 
cism as  other  parts  of  the  deed.  If  the  whole  prohibited  acts  are  not 
here  embraced  in  a  phrase  undoubtedly  sufficient  to  comprehend  them 
all,  they  must  be  enumerated  with  precise  accuracy.  Therefore,  in 
Mensies  v.  Menzies,  18th  February  1852,  an  entail  was  held  entirely 
defective,  (in  terms  of  §  43  of  the  Entail  Amendment  Act,)  in  con- 
sequence of  sales  being  omitted  in  the  resolutive  clause.  In  the 
case  of  Stobbs  the  prohibition  was  to  ''  sell,  annaikie,  wadset,  dispone^ 
"  dilapidate.'^  In  reference  to  this  the  resolutive  clause  bore  "  dispone" 
only.  That  was  held  effectual  against  sale ;  Elliot  y.  Heirs  of  Entail 
of  Stobbs,  15th  May  1803;  and  effectual  also  against  a  long  leasee 
EUiot  V.  Potts,  14th  May  1821.* 


CoKSEQUENOB  Boforo  tho  Entail  Amendment  Act,  the  want  of  particular  clauses, 
RNTA^BBEPOBE  ^^  ^^^^^cts  lu  thcm,  woro  confined  in  their  effects  to  the  particular 
AMKNDMBirr  thiugs  with  respect  to  which  the  failure  occurred.  If  there  was  no 
^^'  clause  against  selling,  tho  heir  could  sell  notwithstanding  a  valid 


17  D.  181. 


*  In  the  case  of  Laurie  v.  Laurie^  Idth  December  1854,  the  entail  contained  prdhifaitkot 
against  alterations  of  the  order  of  snccession,  sale,  contraction  of  debt,  feudal  delinqueodea^ 
and  treason.  The  irritant  clause  struck  at  acts  of  contravention,  in  so  fiur  as  they  might 
affect,  bnixien,  evict,  or  forfeit  the  lands.  It  was  held,  that  here  the  word  affbd 
to  ejqptess  the  operatioo  of  all  the  prohibited  acta  against  the  estate. 
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prohibition  to  contract  debt  sufficiently  fenced ;  Sinclair  v.  Sindairs,     Part  ilL 
8th  November  1 749,  affirmed  on  appeal ;  and  a  prohibition  against  alter-  chaptbe  IIL 
ing  the  order  of  succession  with  irritant  and  resolutive  clauses  was  no  m.  15,382. 
bar  to  the  contraction  of,  and  burdening  the  lands  with,  debt,  or  selling 
for  onerous  causes,  if  these  acts  were  not  prohibited ;  CampbeU's  Heirs  M.  15,505. 
V.  Wightman's  Representatives,  I7th  June  1746 ;  nor  could  such  de- 
fects be  supplied  by  the  heir  in  possession,  for  he  was  boimd  to 
possess  and  to  transmit  under  the  samo  conditions  upon  which  he 
acquired.     Accordingly,  in  Meldrum  v.  Maitland,  29th  June  1827,  5  8. 857. 
an  heir  possessing  under  an  imperfect  entail  was  found  not  entitled 
to  make  a  new  one  imposing  additional  restrictions. 

These  cases  have  been  cited  with  a  view,  as  well  to  an  historical  ac-  Now,  defect 
qoaintance  with  the  law,  as  in  order  to  shew  distinctly  the  occasion  bition  iktai^ 
and  the  force  of  the  provision  contained  in  the  forty-third  section  of  "^^^^  ^^^ 
the  recent  Entail  Amendment  Act,  which  enacts,  that,  when  an  en- 
tail is  invalid  in  any  one  of  the  three  leading  prohibitions  through 
defects  either  of  the  original  entail  or  of  the  investiture,  then  it  is 
invalid  and  ineffectual  as  regards  all  of  these  prohibitions,  and  the 
estate  is  subject  to  the  deeds  and  debts  of  the  heir  in  possession, 
without  any  action  of  forfeiture  to  the  heirs-substitutes  upon  the 
ground  of  his  thereby  contravening  the  conditions.    This  clause,  it  has 
now  been  decided,  is  not  retrospective,  so  that  the  total  invalidity  is 
not  from  the  date  of  the  defective  entail,  but  from  the  date  of  the 
statute ;  UrquhaH  v.  Urquhart,  20th  February  1851.»    The  forty- 13  D.  742. 
third  section  is  effectual  in  annulling  a  defective  entail  without  declar- 
ator ;  and,  in  Rtissell  v.  RusseU,  7th  December  1852,  payment  of  pro-  15  D.  192. 
visions  was  enforced,  on  the  ground  that,  the  grantor  having  survived 
the  passing  of  the  Act,  the  entail,  being  defective  in  one  provision,  was 
null  in  his  person. 

In  considering  the  rule  of  strict  interpretation,  our  attention  is  not  Strict  ihtkr- 

PRETATION  III 

to  be  confined  to  particular  clauses.    We  must  look  to  the  general  reference  to 

structure  of  the  deed,  and  observe  how  the  clauses  stand  tocfether,  ^^^^^^  btrdo- 

_  -11       ni  iti  1.1  '''"***  <>'  ^*" 

and  mutually  refer  to,  and  support,  each  other  by  a  general  mutual  tail. 

connexion,  or  by  an  adequate  specification,  when  that  method  is 

adopted.     The  importance  of  this  is  shewn  by  various  decisions.    In 

Speid  V.  Speid,  21st  February  1837,  after  prohibitions  to  alter  the  15  S.  6I8. 

order  of  succession,  sell,  and  contract  debt,  it  was  declared,  that,  if 

the  persons  succeeding  should  do  in  the  contrary  of  the  provision 

above  set  forth,  the  act  should  be  null.     This  was  held  an  ineffectual 

irritancy,  the  word  provision  in  the  singular  not  including  the  whole 

acts,  and  not  being  applicable  with  certainty  to  any  one.    With  this 

case  we  ought  to  contrast  that  of  Preston  v.  Heirs  0/ Entail  of  VaU  7  D.  805. 

*  8coU  V.  8ooHy  6tli  December  1855.    ThU  case  also  decided  in  conformity  with  previoas  18  D.  168. 
cases,  that  an  entail,  which  does  not  oontain  an  irritancy  applicable  to  the  prohibition  to  alter 
the  order  of  saocession,  is  ioTaUd  in  terms  of  the  Entail  Amendment  Act. 
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ley  field,  28th  January  1845,  where  the  word  provision  was  also  used 
in  introducing  the  irritant  clause ;  but  here  it  was  held  to  be  suffi- 
cient, because  the  whole  prohibitions  were  contained  in  one  clause 
beginning  with  the  word  providing,  and,  therefore,  the  term  pro- 
vision  was  held  to  embrace  the  whole  prohibitiona  The  necessity  of 
considering  the  context  and  position  of  words  in  determining  the  eflbct 
of  expressions  is  shewn  by  other  cases,  in  which  the  same  terms  have 
suffered  the  most  important  modifications  on  account  of  the  relation 
in  which  they  were  used.  Thus,  in  Lumsden  v.  Lumsden,  26th 
November  1840,  affirmed  18th  August  1843,  the  irritant  clause  con- 
sisted of  a  declaration,  that  all  debts  and  deeds  in  contrayention  of  the 
entail  should  be  null  and  void  ;  and  these  words  being  so  placed  as 
necessarily  to  refer  to  the  whole  prohibitions,  the  irritancy  was  found 
effectual  to  prevent  sales.  On  the  other  hand,  in  Sinclair  v.  Sindairs, 
26th  February  1841,  the  same  words,  debts  and  deeds,  were  used  in 
the  irritant  clause,  but  in  immediate  connexion  with  the  last  member 
of  the  prohibitory  clause,  where  the  same  words  were  also  employed 
to  express  those  acts  only,  on  account  of  which  the  estate  could  be 
adjudged  by  creditors  The  clause,  therefore,  was  held  not  to  be  an 
effectual  irritancy  of  sales.  The  same  had  previously  been  decided  in 
the  court  of  last  resort  in  the  case  of  Lang  v.  Lang,  already  cited.* 
The  construction  is  sometimes  attended  with  much  nicety,  as  in  GU- 
mour  v.  Gordon,  24th  March  1853,  where  the  words  fa>cts  and  deeds 
were  held  to  refer  to  the  whole  prohibitions,  being  connected  by  the 
relative  "  such,'"  not,  as  argued,  with  the  last  member  of  the  prohi- 
bitory clause,  but  with  the  verbs  '' act  or  do"  in  the  irritant  clause. 
The  case  should  be  compared  with  that  of  Lang,  where  the  same  words 
were  held  insufficient  -|- 

A  frequent  flaw  consists  of  defective  recapitulation.  In  Rennie  y. 
Home,  13th  March  1838,  reversing  jETotti^  v.  Rennie,  17th  Januaiy 
1837,  there  was  a  prohibition  of  sales,  and  a  general  declaration 
of  irritancy  of  all  acts  of  contravention,  but  the  general  irritanqr 
was  followed  by  an  enumeration  of  particular  acts  declared  to  be 
void,  and  in  this  enumeration  sales  were  omitted.  It  was  held,  there- 
fore, that  there  was  no  effectual  prohibition  of  sales,  j 


15  D  262. 

2  Macq.  App. 
260. 


18  D.  249. 


*  The  decision  in  the  caseB  of  Sinclair  and  Lang  was  followed  in  the  caae  of  JEktrl  oj 
Y.  OgUvy,  16th  December  1852,  affirmed  27th  March  1865,  where  it  was  held  that  the  tenn 
deeds  in  the  irritant  clanse  referred  only  to  deeds  prohibited  in  the  last  part  of  the  proldfai* 
toTj  clause,  and  that  the  previous  prohibitions  were,  therefore,  insafficientlj  fenoed. 

f  An  entail  contained  this  irritancy,  "  that  not  only  my  said  lands  and  estate  shall  not 
"  be  burdened  with  or  liable  to  the  debts  or  deedst  crimes  or  acts,  of  the  heir  of  entail  so  coo- 
"  trarening,  but  also  all  deeds  or  acts^  contracted,  g^nted,  done,  or  committed,**  &c.,  ahaU 
be  absolutely  void  and  null  It  was  held,  that  the  word  deed*  in  the  latter  pari  of  tlit 
clause  was  not  limited  by  the  use  of  it  in  the  previous  part,  so  as  to  exdade  ddAa  ;  and  that 
the  general  expression,  deeds  or  acts  operated  as  a  good  irritancy  applicable  to  the  prohibi- 
tion against  the  contraction  of  debt ;  Maekiintosh  y.  Mackintosh^  14th  December  1856. 

%  An  entail,  which  had  the  three  prohibitionB  against  alteration  of  the  sncoeisioD,  aalee,  smA 
contraction  of  debt,  contained  this  irritancy — that,  if  any  of  the  hoira  "  ahjidd  do  Anything 
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In  order,  however,  to  give  effect  to  the  objection  of  defective  enu-     Pabt  III. 
meration,  it  must  be  clear,  that  the  entailer  had  the  purpose  to  OHAPm  UL 
enumerate;  and,  where  particular  acts  were  set  forth  alternatively  after 
a  general  and  comprehensive  reference,  that  was  held  not  to  import    . 
the  design   to  enumerate,  the  generality   remaining  unimpaired  ;  1^  g^jij^^i^j. 
Burden  v.  Burden,  25th  March  1850.  32. 

The  rule  of  strict  interpretation  not  only  requires  that  there  be  a  Appmgatioh 
perfect  attachment  of  the  irritant  and  resolutive  clauses  to  the  prohi-  ^houbmim-*** 
bitions,  but  also  that  the  fetters  shall  be  effectually  fixed  upon  theBERsoFirrAiL. 
whole  members  of  entail     A  failure  in  this  has  repeatedly  been  the 
means  of  defeating  the  entailer's  design.     The  person  first  called  is 
generally  stated,  not  as  an  heir,  but  as  a  disponee,  and  he  takes 
the  succession,  not  by  service,  but  by  infeftment  as  a  singular  suc- 
cessor by  virtue  of  the  procuratory  or  precept  in  his  favour.     He 
is  not,  therefore,  an  heir,  and,  if  the  clauses,  prohibitory,  irritant,  and 
resolutive,  impose  the  fetters  upon  the  heirs,  they  do  not  apply  to  him. 
This  was  settled  in  the  Duntreath  Case,  Edmonstone  v.  Ednwnstone,  m.  4409. 
24th  November  1 769.     Here,  the  lands  were  disponed  by  the  entail  to 
A.,  and  the  heirs-male  of  his  body,  whom  failing,  to  6.,  and  the  heirs 
male  of  his  body,  &c.,  and  the  prohibitions  were  directed  against 
"  the  heirs  of  tailzie  and  provision  above  named."     Upon  the  death 
of  the  entailer.  A.,  the  institute,  raised  an  action  of  declarator  against 
the  heirs  called  after  him,  to  have  it  found,  that,  as  disponee  and 
complete  fiar,  he  was  not  subject  to  any  of  the  prohibitions.     The 
Court  of  Session,  influenced  by  the  occurrence  in  the  deed  (but  not 
in  the  prohibition)  of  such  expressions  as  *'  the  said  A  and  the  other 
''  heirs  of  entail,"  held,  that  he  was  subject  to  the  limitations.     But  the  2  Puton's  App. 
House  of  Lords  reversed  the  judgment,  and  declared,  that  A,  being  '^2^' 
fiar  or  disponee,  and  not  an  heir  of  tailzie,  ought  not,  by  implication 
from  other  parts  of  the  deed,  to  be  construed  within  the  prohibitory, 
irritant,  and  resolutive  clauses,  these  being  laid  only  upon  the  heirs 
of  tailzia    The  same  was  decided  in  Menzies  v.  Menzies,  18th  Jan-  Sandfonl  on 
nary  1803,  where  one,  though  named  heir  of  tailzie  in  the  beginning  of  ^°^*»  ^^^• 
the  deed,  being  appointed  disponee  or  institute  by  the  latter  part,  was 
held  not  to  be  comprehended  in  the  fetters,  which  were  imposed  upon 
the  heirs  of  tailzie  only.     This  case  was  affirmed  on  appeal,  20th  July  5  Patou*8  App. 
1811.     The  principle  has  been  followed  in  numerous  cases,  and  inter  ^^^' 
alios  in  Campbell  v.  Marquis  of  BreadaJbane,  23d  November  1838,  1  D.  8I. 
affirmed  1st  April  1841.     The  institute,  therefore,  is  not  fettered,  2  Rob.  App. 
unless  the  irritant  clause  either  name  him  or  describe  him.  ^^^* 

.  It  is  often  difficult  to  determine  whether  the  institute  is,  or  is  not, 

"  in  the  contrair,  either  by  disponing,  or  committing  treaBon  or  any  otiicr  crime  or  delict, 
**  or  by  contracting  debts,  or  any  other  deed,"  "  the  said  deeds  should  be  mill."  This  irri- 
tant clause  was  held  to  have  been  made  upon  the  principle  of  enumeration,  and  that,  as  it  did 
not  specify  alteration  of  the  sncceaaion,  it  was  defective ;  800U  v.  Scott^  Cth  December  1855.  18  D.  168. 
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Part  IIL     included  in  the  prohibitions ;  and  this  is  a  point  which  depends  upon 

OaArm  III.  the  intention  of  the  testator,  as  gathered  from  the  whole  deed.     A 

reference  to  the  decisions  will  shew  how  nice  are  the  distinctions  in 

6Dow*s  App.    such  cases.     Thus,  in  Steel  v.  Steel,  24th  June  1817,  the  comprehen- 

^^'  sive  phrase,  "  heirs  and  members  of  tailzie,''  was  held  not  to  include  the 

institute,  because  never  employed  in  a  connexion  which  proved  unequi- 
M.  16,478 ;  vocally  the  testator's  design  to  include  him.  In  Syme  v.  Dickson,  27th 
4^Patoo's  App.  February  1 799,  affirmed  on  appeal,  the  words,  "  person  or  persona, 

''  heirs  of  tailzie  foresaid,''  in  the  resolutive  clause  were  held  to  apply 
to  the  institute,  because  necessarily  referring  back  to  the  terms  used 
in  the  prohibition,  which  were  these,  "  my  son,"  (the  institute,)  "  or , 
"  any  of  the  other  heirs  of  tailzie  " — an  expression  necessarily  includ- 
ing  the  institute  in  the  description  of  hei™.  The  same  rule  was  ap- 
2S.487.  plied  in  Douglas  &  Co,  v.  Olassford,  14th  November  1823,  affirmed 

A^^q^q^*^*     10th  June  1825,  the  words,  "every  heir  or  person  so  contravening,'* 

being  held  to  embrace  the  institute,  because  he  was  specified  nomina- 
tim  in  the  preceding  context.     The  principle  applies  also  to  an  imper- 
fect comprehension  of  the  substitutes  within  the  restrictions,  of  which 
F.  C.  an  example  is  presented  in  Dalziel  v.  Dalziel,  30th  May  1809,  where 

restrictions  imposed  upon  the  heirs-female  of  the  substitutes  were 
found  not  obligatory  upon  the  heir-male  of  a  female  substitute,  al- 
though he  was  an  heir-male  of  the  maker  of  the  entail 

Obskrvaxceof  Statutory  requisites  of  strict  entail. — The  legal  jealousy  of  interfer- 
RRQmuBD  E^  ence  with  the  freedom  of  property  is  displayed  not  only  in  the  rules 
1685,  c.  22.       of  strict  interpretation  ;  the  statutory  solemnities  required  by  the  Act 

1 685  must  be  implicitly  observed.    These  consist  of  the  insertion  of  the 
fetters  in  the  titles  and  investitures,  and  registration  of  the  entail 
Ihsbrtioii  of         (!•)  Insertion  of  the  fetters. — By  its  terms  the  Act  enjoins  in- 
FBTTERi).  sertion  of  the  clauses  irritant  and  resolutive  in  the  titles,  and  of 

the  provisions  and  irritant  clauses  in  the  subsequent  conveyances. 
In  practice,  the  insertion  of  all  the  conditions,  prohibitory,  irri- 
tant, and  resolutive,  has  been  invariably  required  and  observed. 
The  omission  to  comply  with  this  injunction  opens  the  estate  to 
M.  15,601.  the  diligence  of  creditors;  Murray  v.  Murray,  5th  July  1744i. 
Although  the  Statute  demands  insertion  both  in  the  procuratories 
of  resignation  and  precepts  of  sasine,  it  is  settled  by  the  same 
case,  that,  when  both  of  these  occur  in  the  same  deed,  insertion  once 
is  enough.  It  is  also  decided,  that  the  retour  of  a  general  service  is 
not  such  a  conveyance  that  the  conditions  must  be  inserted  in  it. 
M.  7275.  The  contrary  was  decided  in  Stewart  v.  Denholm,  1st  February  1726, 

Cr.  ASLApp.  but  reversed,  I7th  February  1737.     In  a  ispecial  retour,  as  well  as  in 

other  titles  of  investiture  and  transmission,  the  Act  must  be  observed, 

and  actual  insertion  is  indispensabla     A  general  reference  infers  a 

M.  15,596.        contravention,  because  it  is  a  neglect  of  the  solemnity  ;    Viscount 
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Oamock  v.  Master  of  Oamock,  28th  July  1725.    Therefore,  the  con-     JPakt  III. 
ditions  must  be  inserted  verbatim  in  the  titles  of  every  heir.     Mere  chaitbr  III. 
clerical  errors  in  the  investitures,  however,  do  not  affect  the  entail,  if  iirsEirnoir  or 
the  estate  is  still  clearly  held  under  it  upon  the  essential  conditions.  ^'BTTEiia,  oont*.- 
But  an  error  which  amounts  to  an  omission  of  what  is  essential 
is  a  contravention ;  and  where,  by  mistranslation,  there  had  been  a 
failure  to  import  into  the  title  the  prohibition  against  sale,  posses- 
sion having  followed  upon  the  defective  title  for  forty  years,  the  estate 
was  held  open  to  the  diligence  of  creditors  ;  Oathcart  v.  Madainey  Ist  8  D.  970. 
July  1846.     The  investitures  must  contain  the  fetters,  as  these  are 
contained  in  the  entail,  and  it  is  not  sufficient,  that  the  investiture 
contains  enough  to  constitute  effectual  fetters,  if  these  do  not  corre- 
spond in  terminis  with  the  entail.    Where,  therefore,  the  entailer  had 
distinguished  the  fetters  into  things  to  be  done,  which  were  called 
conditions^  and  things  prohibited,  which  were  called  restrictions,  and 
the  resolutive  clause  was  carefully  framed  so  as  to  strike  against  the 
omission  of  the  conditions,  and  against  acting  contrary  to  the  restric- 
tions ;  but  in  the  investitures  that  distinction  was  disregarded,  the 
Latin  charters  and  sasines  embracing  the  whole  stipulations  under 
the  single  term  conditionSy  it  was  held  that  the  resolutive  clause  was  not 
here  inserted  in  the  charters  and  sasines  as  required  by  the  Act  1685  ; 
Holmes  A  CampbeUv,  OunninghameofCraigends,  13th  February  1851. 13  D.  689. 
It  is  no  longer  necessary  to  repeat  the  prohibitions,  and  irritant  No  loxoiw 
and  resolutive  clause,  the  omission  of  these  in  special  services  being  rJJ^^^JJtT* 
dispensed  with  by  10  &  11  Vict  cap.  47,  §  5 — in  dispositions  andTSRs. 
conveyances,  and  other  deeds  and  instruments,  by  the  Lands  Trans- 
ference Act,  §  4— in  the  case  of  burgage  conveyances,  decrees,  and 
other  deeds  and  instruments,  by  the  Burgage  Tenure  Act,  §  3 — and 
in  the  Crown  Charters  Act,  §  26.     A  general  reference  to  the  record 
of  the  entail  or  of  a  sasine  is  substituted.     Parties  will  no  doubt  avail 
themselves  of  this  dispensation,  and  henceforth,  accordingly,  the  in- 
quiry, whether  the  prohibitions  and  clauses  irritant  and  resolutive 
have  been  duly  inserted,  will  be  limited  to  such  investitures  and  titles 
as  are  of  date  prior  to  the  periods  fixed  by  the  Statutes  referred  to 
respectively  for  their  enactments  coming  into  force. 

(2.)  Registration  ofikeEntaiL — This  solemnity  is  necessary  only  ErpEcrr  op  koh- 
to  exclude  the  claims  of  creditors,  for  an  entail  is  good  inter  hosredes,  *^°""^''*^"- 
although  it  be  not  registered.     The  contraction  of  debt,  therefore,  not 
only  subjects  the  estate  to  the  creditor's  diligence,  when  the  entail  is 
not  recorded,  but,  being  a  contravention,  it  opens  the  succession  to 
the  next  substitute,  whose  right  under  the  entail,  although  not  regis- 
tered, is  effectual  in  as  far  as  not  defeated  by  onerous  deeds  ;  WiUison  M.  15,371. 
V.  Creditors  o/Dorator,  8th  December  1724.     But  a  creditor's  right 
cannot  be  defeated  by  an  unrecorded  entail ;  and,  although  the  con- 
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ditions  be  insert  in  the  titles,  so  that  the  creditor  is  made  aware  of 
them,  and  registration  in  the  record  of  entails  is  not,  therefore,  neces- 
sary for  his  security,  still,  if  it  is  not  registered,  he  may  adjudge,  be- 
cause ho  is  entitled  to  every  security  which  the  law  allows,  and  his 
claim  cannot  be  cut  off  by  anything  short  of  that  which  the  Statute 
says  shall  be  necessary  to  cut  it  off;  Irvine  v.  Earl  of  Aberdeen^  26th 
June  1 765,  affirmed  on  appeal  In  Moss  or  Munro  v.  Drvrntnond^ 
9th  February  1836,  upon  a  remit  from  the  House  of  Lords,  a  unani- 
mous opinion  was  returned  by  the  Judges  of  the  Court  of  Session,  that 
an  entail  not  registered  is  of  no  force,  and  equal  to  an  entail  not  yet 
existent  in  reference  to  any  third  party  contracting  with  the  heir  in 
possession — that  the  substitutes  have  no  rights  under  the  entail  in 
regard  to  such  creditors,  and  the  debts  are  in  the  same  situation  as 
entailer's  debts — and  that  the  creditors  in  them  cannot  be  affected  by 
the  subsequent  registration  of  the  entail  In  Montgomerie  v.  Earl  of 
Eglinton,  18th  August  18'lf3,  there  is  reported  a  dictum  of  Lord 
Brouoham,  to  the  effect  that  the  Act  1685,  as  regards  singular  suc- 
cessors and  purchasers,  makes  it  still  more  important  to  have  the 
entail  recorded  than  to  have  fencing  clauses,  for  it  is  the  record  they 
are  to  look  to.  This  rule  applies  to  entails  made  before  1685,  which, 
notwithstanding  old  decisions  to  the  contrary,  are  ineffectual  if  not 
registered ;  Roseberry  v.  Baird,  22d  June  1765. 

It  is  a  limitation  of  this  doctrine,  that,  in  order  to  give  the  creditor 
access  to  the  lands,  infeftment  must  have  passed  in  favour  of  the  heir 
in  possession,  because,  if  he  possesses  upon  a  personal  title,  that  title 
is  subject  to  the  conditions  by  which  it  is  qualified,  and  the  creditor 
is  excluded  by  these  conditions,  since  he  can  only  get  at  the  estate 
by  founding  on  the  entail  which  contains  them  ;  Denham  v.  Bailiie^ 
5th  June  1733,  already  referred  to,  as  reversed  in  House  of  Lords; 
Creditors  of  Carlton  v.  Cordon^  21st  November  1 753.  See  also  Baron 
Hume's  observations  in  Napier  v.  Welsh,  20th  November  1805. 

With  regard  to  the  sufficiency  of  the  registration,  we  have  seen  that 
complete  transcription  is  required  even  to  the  extent  of  inserting 
lands  sold  before  the  entail  is  recorded.  In  Norton  v.  Stirling,  6th 
July  1852,  affirmed  22d  May  1855,  a  critical  objection  to  the  warrant 
to  record,  and  a  trivial  error  in  registering  the  resolutive  clause  were 
disregarded.  The  date  of  registration  is  not  the  date  of  actual  entry 
in  the  register,  but  the  date  of  the  warrant  authorizing  registration, 
and  it  is  only  from  the  date  of  registration,  and  not  from  the  date  of 
presenting  the  petition,  or  any  date  prior  to  registration  by  the  grant- 
ing of  the  warrant,  that  publication  is  held  to  have  taken  place ; 
Williamson  v.  Sharp,  3d  December  1851.  A  party  is  not  bound  to 
go  down  to  any  date  subsequent  to  the  date  of  his  own  right 


Neglect  of  the  solemnities  not  only  exposes  the  estate  to  the  claims 
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of  creditors,  it  is  fatal  also  to  the  hopes  of  succession  of  the  heir's  sub-     Past  ill. 
stitutes,  if  the  heir  in  possession  shall  choose  to  take  advantage  of  the  cbaptbk  HI. 
defect.     If  there  is  a  failure  in  the  prohibition  to  sell,  the  heir  may  (^bqlbot  or 
sell,  and  the  future  heirs  have  no  remedy.     He  cannot  be  forced  to  solemottiwi 
preserve  or  re-invest  the  price  for  their  benefit,  because  he  is  not  a  of  institutes, 
trustee.    He  is  absolute  fiar,  in  so  far  as  not  fettered,  and,  when  the  ^^thoi  t  ih- 

DEMMFICATIOH. 

entailer  has  failed  to  make  an  effectual  entail  under  the  Act  1685, 
the  Court  cannot  do  it  for  him.     This  point  was  tried  in  Stewart  of  6  S.  418. 
Ascog  V.  FuUertan,  23d  February  1827,  and  Bruce  v.  Bruce  of  TiUir  6  S.  822. 
covUry^  2l8t  June  1827 ;  and  the  Court  of  Session  held  the  heir 
bound  to  re-invest  the  price.     But  the  House  of  Lords  reversed  the 
judgment,  16th  July  1830,  establishing  the  rule  which  has  just  4  Wil.  &  Sb. 
been  stated.     In  the  first  of  these  cases  the  irritant  and  resolutive  ^^^'  ^^'  ^^' 
clauses  did  not  apply  to  sales.    In  the  other  there  was  no  resolutive 
elausa    The  effect  is  the  same,  where  the  neglect  consists  of  the 
non-registration  of  the  entail     In  Earl  of  Eglinton  v.  Montgomeriey  4  D.  425. 
22d  January  1842,  affirmed  18th  August  1843,  the  entail  was  com-  2  TU^Wb  App. 
plete,  but  not  recorded,  and  the  heir  in  possession  having  sold  was 
found  entitled  to  retain  the  price  without  re-investment.     Nor  have 
the  substitutes  any  claim  to  indemnification  for  such  a  disappoint- 
ment of  their  expectations.     The  heir  being  fiar  in  so  far  as  not  fet- 
tered or  precluded  by  registration,  an  act  from  which  he  was  not 
precluded  cannot  subject  him  in  damages.     In  Marquis  of  Queens- ^^J^\ 
berry  v.  Duke  of  Queensherrys  Executors,  7th  March  1828,  reversed  App!  254. 
16th  July  1830,  where  leases  had  been  granted  in  contravention  of  an 
unrecorded  entail,  the  grantor's  representatives  were  held  not  liable 
in  damage& 

Effect  of  Contravention, — We  shall  now  inquire  shortly  what  are  the  I»iiTAiicYinwr 
consequences  of  acts  done  by  heirs  of  entail  inconsistent  with  the  "  ^■*^'^"" 
conditions  imposed  by  the  entailer.  If  an  heir  contravenes  the  entail, 
and  so  commits  an  irritancy,  by  omitting  to  insert  the  conditions  and 
clauses  in  his  title — or  if  he  neglect  to  use  the  prescribed  name — or 
if  he  grant  tacks  exceeding  the  period  permitted  by  the  entail,  or  by 
the  authority  of  custom  and  Statute — ^what  is  the  result  to  his  own 
right,  and  how  is  the  irritancy  made  available  to  those  entitled  to 
benefit  by  it  ?  The  effect  of  an  irritancy  is  to  subject  the  heir  who 
has  committed  it  to  action  and  decree  of  forfeiture.  The  act  of  con- 
travention does  not  create  an  immediate  active  nullity  in  itself,  or  an 
instant  self-operating  forfeiture  of  the  estate.  The  irritancy  must  be 
declared,  and  decree  of  forfeiture  must  be  obtained.  The  heir  in 
possession  being  fiar,  his  act,  although  at  variance  with  the  provisions 
of  the  entail,  remains  operative,  and  his  title  valid,  until  the  one  be 
challenged,  and  the  other  forfeited,  at  the  instance  of  a  party  upon 
whom  the  entail  has  conferred  an  interest.   This  principle  is  illustrated 
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Pabt  III.  by  Gordon  v.  The  King's  Advocatey  16th  November  1760,  where  an  heir 
Chapter  III.  ^^  entail  claimed  the  estate  after  forfeiture  by  treason,  on  the  ground 
M.  4786.  of  irritancies  committed  preyious  to  the  treason ;  hot  the  Court  found, 

Dkclabatob  and  this  part  of  the  judgment  was  affirmed  on  appeal,  that  the  irritancy 
OF  iRRiTAKCT.    ^^^  having  been  declared,  and  no  advantage  taken  of  it  before  the 

forfeiture,  the  forfeiture  could  not  be  overreached  or  excluded  on  pre- 
F-  C  tence  of  that  irritancy.     In  the  more  recent  case  of  Agnew  v.  G^les- 

pie,  23d  June  1813,  a  tack  granted  fdtra  tnrea  was  held  not  to  be 
null  ipso  factOy  but  to  require  reduction.  Lord  Meadowbavk  here 
remarked  : — ''  An  heir  of  entail  in  possession  is  an  unlimited  fiar  in 
"  every  respect,  unless  the  jus  crediti  which  enforces  the  fetters  is 
"  brought  into  action,  and  that  must  be  by  forms  of  law.  Hence,  no 
'^  act  in  the  face  of  the  fetters  is  ipso  jure  null  and  void.  All  such 
"  acts  are  only  reducible  when  challenged.''  From  these  views  it  re- 
sults, that,  if  an  act  of  contravention  be  not  challenged  within  forty 
years,  it  will  acquire  prescriptive  efficacy,  and,  if  the  act  be  calculated 
to  induce  a  fee-simple  title,  e.g,y  non-insertion  of  the  fetters  before  the 
Statute  dispensing  with  that  solemnity,  or  an  omission  now  to  refe^ 
to  tliem,  the  fetters  will  be  entirely  worked  off 

Any  substitute  heir  may  pursue  a  declarator  of  irritancy.      In 
M.  15,430.        Dwndas  v.  Murray,  29th  November  1794,  the  pursuer  was  the  twenty- 
fifth  substitute,  and  he  was  found  not  obliged  to  call  the  intermediate 
heirs. 
Effect  op  When  the  effects  of  contravention  are  by  the  entail  extended  to 

ON  CONTRA-  the  contravener's  descendants,  it  is  not  competent  to  a  descendant  to 
VENER*8DE-      objcct  to  tho  act  of  contravention  ;  Creditors  of  Gordon  qfOarleUm 

8CBNDANTS.  '  »/        *f 

M.  15,384.  ^'  Gordon,  14th  November  1749  ;  and  Oilmour  v.  ffunter,  6th  March 
M.  voc« "Tail-  1801.  The  statutory  irritancy  consequent  upon  non-insertion  of  the 
No!  9.     ^^     fetters  by  the  express  terms  of  the  Act  strikes  against  the  heirs  of 

the  contravener,  as  well  as  himself.     But  this  has  been  held  to  be 

limited  to  those  cases  in  which  contraventions  are  by  the  entail  ex* 

tended  to  the  heir,  the  words  of  the  Act  being  construed  with  refer* 

15  S.  711.        ence  to  the  entail  itself ;  Bontine  v.  Oraham,  2d  March  18S7,  affirmed 

i^Rob.  App.      Q^Yi  August  1840. 

Procedure  After  the  irritancy  is  judicially  declared,  the  next  heir  may  set 

AFTER  decree,  asido  tho  contravener's  title,  and  take  possession.    This  he  does^  as 

prescribed  in  the  Act  1685,  by  serving  himself  heir  to  him  who  died 

last  infeft  in  the  fee,  and  did  not  contravene.     This  is  a  departure 

from  the  ordinary  rule,  which  prescribes  service  to  the  ancestor  last 

vested ;  but  here  the  law  regards  the  contravener  as  not  having  been 

Acts  op  ordi-   infeft,  in  order  that  the  heir  may  enter  free  from  liability  for  his 

btrYtion^be'     obligations.      Notwithstanding  that  legal  fiction,  however,  it  has 

fore  contra-    always  been  held,  that  acts  of  ordinary  administration  done  before 

REMAix'^EFFEo-  contraveution,  e.g,y  leases,  and  provisions  to  wives  and  children,  remain 

tual.  valid,  notwithstanding  the  irritancy.     It  was  a  difficult  quettion 
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whether  acts  of  a  different  kind,  as,  for  instance,  the  mortgage  of  the     Paitt  iil 

lands  for  the  life  interest  of  the  heir  would  remain  effectual  to  the  chaftek  IIL 

creditor,  notwithstanding  subsequent  contravention  and  forfeiture  of 

the  grantor's  right     But  this  question  has  been  set  at  rest  by  the 

40th  section  of  the  Entail  Amendment  Act,  which  exempts  from  the 

effects  of  irritancy  the  purchasers  or  creditors  under  deeds  granted 

before  execution  of  the  summons  of  declarator,  provided  such  deeds 

could  validly  be  granted  in  consistency  with  the  provisions  of  the 

entail 

There  is  also  this  general  remedy  for  irritancies,  that,  if  the  act  of  PuRemo  or 
contravention  oan  be  removed,  and  matters  restored  to  the  same  posi-  "^i^'''^^^- 
tion  as  if  it  had  not  been  granted,  the  irritancy  is  allowed  thus  to  be 
purged.     So,  where  two  heirs  in  succession  had  neglected  to  bear  the 
name  imperatively  prescribed  by  the  entail,  the  Court  allowed  the 
second  heir  to  claim  the  estate  upon  yet  assuming  the  proper  name 
and  arms  ;  Gordon  v.  Gordon,  23d  July  1738  ;  and,  in  Abemethie  v.  M.  7281. 
Gordon,  20th  June  1837,  affirmed  11th  August  1840,  an  heir  having  15  S.  ii67. 
contravened  by  making  up  fee-simple  titles,  he  was  permitted  to  ^^^''^P^**^' 
purge  the  irritancy  by  expeding  a  new  title  in  terms  of  the  entail, 
finding  security  at  the  same  time  that  the  estate  should  not  be  bur- 
dened by  debts  contracted  during  the  subsistence  of  the  fee-simple 
title. 

Extinction  of  Entail — Besides  the  mode  of  terminating  an  entail 
which  has  incidentally  been  noticed,  viz.,  prescriptive  possession  under 
an*  inconsistent  or  fee-simple  title,  there  are  two  natural  contin- 
gencies which  bring  it  to  a  conclusion,  viz.,  (1.)  The  succession  of 
hcirs-portionersy  and  (2.)  The  succession  of  the  person  last  called 
under  the  special  destination. 

It  is  not  the  design  of  the  law  of  entail  to  transmit  the  estate  in  a  Extinctioit  bt 
divided  form  subject  to  the  fetters,  nor  does  any  entail  contain  provi-  ^"cscessiok  o» 
sions  for  effectually  doing  so ;  and,  therefore,  when  the  succession  tionbrb. 
opens  to  heirs-portioners,  each  one  receives  her  portion  as  a  fee-simple 
estate;  Hunter,  11th  December  1834    This  may  be  obviated  by  is  S.  185. 
debarring  heirs-portioners,  and  declaring  that  the  eldest  shall  always 
exclude  the  rest ;  but,  wherever  no  such  exclusion  is  made,  the  suc- 
cession of  heirs-portioners  is  always  to  be  regarded  as  a  contingency 
which  may  terminate  the  entail. 

Again,  heirs  whosoever  or  whatsoever  are  not  heirs  of  entail.  ErriNcnoir  n 
This  was  a  phrase  introduced  originally,  like  heirs  and  assignees,  to  wBOTiTm''^" 
exclude  first  the  superior,  and  afterwards  the  claim  of  the  Crown  as  called  bbfom 
tUtimtis  haares.    The  terms  do  not,  therefore,  designate  any  particular 
heir,  for  whose  protection  the  fetters  were  imposed.     A  destination  to 
heirs  whomsoever  is  to  parties  not  specially  favoured,  and  so  not 
heirs  of  entail ;   and  it  makes  no  difference  that  heirs-portioners 
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amono'  the  heirs  whomsoever  are  excluded ;  Oordon  v.  Forbes  or 
Mosse,  19th  December  1852 ;  Primrose  v.  Primrose,  9th  Februaiy 
1854.  The  effect  of  heirs  whatsoever  in  defeating  the  purposes  of 
the  entail  is  shewn  by  the  passing  of  the  estate  to  those  who  are 
strangers  in  blood  to  the  entailer,  when  it  has  come  to  a  female  heir's 
child  without  issue,  the  father  of  such  child  succeeding.  The  estate 
is  alienable  by  the  party  who  succeeds  as  heir  whatsoever  ;  and,  when 
the  expression  is  "  heirs  and  assignees  whatsoever/'  the  effect  is  the 
same,  the  term  assignees  not  being  restrictable  to  assignees  of  the 
entailer  in  order  to  support  the  fetters;  Steele  v.  Coupar,  15th 
February  1853.  Whensoever,  accordingly,  the  estate  devolves  upon 
the  person  last  specially  called,  and  who  stands  immediately  before 
**  heirs  whomsoever,"  he  is  entitled  to  possess  the  lands  in  fee-simple, 
the  entail  having  accomplished  its  design,  and  so  being  at  an  end  ; 
Earl  of  March  v.  Kennedy,  27th  February  1760 ;  Henry  v.  Watt, 
13th  June  1832. 

A  new  means  of  terminating  entails  is  introduced  by  the  Entail 
Amendment  Act,  the  provisions  of  which,  as  regards  entails  dated 
before  1st  August  1848,  are  the  following,  viz. : — 

Any  heir  of  entail  may  acquire  the  estate  in  fee-simple,  if  he  is 
the  only  heir  living  for  the  time,  and  unmarried.  If  the  party  is  not 
the  only  heir  in  existence,  he  may  disentail  with  consent  of  the  three 
next  heirs  for  the  time  who  are  entitled  in  their  order  to  succeed,  or 
with  the  consent  of  the  two  next  heirs,  each  of  whom  would  be  heir- 
apparent — that  is,  the  heir  whose  right  of  succession  nothing  but 
death  can  prevent  In  either  case,  the  heir  next  to  the  heir  in  pos- 
session must  be  twenty-five  years  of  age  and  not  under  legal  incapa- 
city. When  the  heir-apparent  of  the  age  and  capacity  specified 
shall  have  been  bom  after  1st  August  1848,  the  estate  may  be  dis- 
entailed with  liis  consent  alone ;  and,  when  the  heir  in  possession 
shall  himself  have  been  bom  on  or  after  the  same  date,  he  is  entitled 
to  disentail  without  any  consent. 

This  power  is  carried  into  effect  by  executing  and  recording,  under 
authority  of  the  Court  of  Session,  a  writ  called  an  instrument  of 
disentail  The  form  is  appended  to  the  Act,  and  need  not  be 
repeated.  The  essence  of  it  is,  that  the  party  takes  instruments  in 
the  hands  of  a  notary  public,  who  subscribes  along  with  him  beforo 
instmmentary  witnesses,  that  the  lands  are  now  held  by  him  free 
from  the  conditions,  provisions,  and  clauses  prohibitory,  irritant,  and 
resolutive,  by  virtue  of  the  Statuta  There  is  a  consent  to  registra- 
tion in  the  register  of  tailzies,  books  of  Council  and  Session,  and 
others  competent.  Of  course,  the  prescribed  terms  of  an  instrument 
which  produces  effects  so  important  must  be  very  exactly  followed. 
When  executed  abroad,  it  may  be  in  presence  of  a  British  Consul, 
who,  by  6  Geo.  IV.  cap.  87,  §  60,  may  act  in  all  matters  requiring  a 
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notary;  Ounninghame,  15th  February  1860.     When  a  petitioner  for     Part  HI. 
disentail  dies,  the  next  heir  cannot  be  sisted  in  his  place  ;  Scott,  1 6th  chapter  m. 
July  1850.  12  D.  743. 

The  Keeper  of  the  register  of  tailzies  is  to  record  this  instrument  in  ^^  ^'  ^^^^' 
that  register  along  with  the  decree  of  Court  authorizing  it ;  and  the  ofihotrummpt. 
effect  of  the  instrument,  when  duly  executed  and  recorded,  is  abso-  §  32. 
lutely  to  free  the  estate,  and  the  heir  in  possession  and  his  succes- 
sors, of  all  the  prohibitions  and  clauses  irritant  and  resolutive,  and  to 
entitle  the  heir  in  possession  to  alter  the  course  of  succession,  alienate 
onerously  or  gratuitously,  burden  with  debt,  or  to  do  any  other  deed 
competent  to  a  fee-simple  proprietor,  saving  always  the  rights  of 
third  parties  under  deeds  affecting  the  fee  or  rents  of  the  estate. 
Provision  is  made  in  §  44  for  the  registration  of  the  instrument  of 
disentail,  in  all  the  registers  of  sasines,  general  and  particular. 

The  mode  of  procedure  with  a  view  to  this  important  act  is  by  sum-  Pbtitiok  for 
mary  petition,  the  contents  of  which,  with  the  intimation  requisite, 
and  the  procedure  in  Court,  are  contained  in  §§  33,  34,  and  35.     Any 
one  who  has  an  interest  may  appear  at  any  time  before  extract,  and 
object  on  any  competent  ground,  the  Court  being  bound  to  investi- 
gate and  dispose  of  the  objection.     It  is  not  necessary  to  call  as  §  36. 
parties  any  of  the  heirs,  excepting  those  whose  consent  is  required  to 
an  instrument  of  disentail.     When  consents  are  required,  they  must 
be  duly  tested,  and  in  such  form  as  the  Court  may  prescribe,  and, 
when  given,  they  are  irrevocable.     The  proceedings  prescribed  by  §  5a 
the  Act  must  of  course  be  followed  out  with  a  precise  exactness. 
They  will  be  judged  of  with  the  same  strictness  as  in  Hope  v.  Mon- 11  S.  324. 
crieffe,  26th  January  1833,  where,  an  advertisement  prescribed  by 
Statute  having  been  omitted,  the  Court  refused  to  approve  of  a  sale, 
holding  that  they  had  no  power  to  do  so,  unless  the  provisions  of  the 
statute  were  strictly  complied  with.     The  finality  of  the  instrument 
of  disentail,  if  not  appealed  against,  is  secured  by  the  38th  section.* 

The  Statute  contains  very  careful  provisions  for  the  protection  of  Statutory 
creditors  having  claims  upon  the  estate.    Along  with  the  application,  ^^I^^^J^l 
the  heir  must  give  in  a  statement  of  debts  upon  oath,  and  the  Court  cBRDiroRs  or 
may  order  intimation,  and  make  other  provisions  for  their  security.  ™"  ■"^'«- 
A  creditor  may  protect  himself  by  inhibition,  and,  if  he  uses  this  ^ 
diligence  within  a  year  after  registration  of  the  instrument  of  dis-  §  7. 
entail,  that  preserves  his  preference  over  all  debts  which  could  not 
have  competed  with  his  before  the  disentail.     When  the  heir  in  pos- 
session is  so  circumstanced   that  he  might  disentail  the  property 

*  Instruments  of  disentail  may  be  first  executed,  nnd  the  sanction  and  authoritj  of  the 
Court  to  record  tbc  same  afterwards  applied  for ;  16  &  17  Vict.  c.  94,  §  4.  80  also  convey. 
anccB,  excambions,  &c.f  under  the  proTisions  of  the  Entail  Amendment  Act,  may  be  exe- 
cuted without  the  previous  sanction  of  the  Court,  and  the  authority  of  the  Court  afterwards 
interponed  thereto;  §5. 
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Part  III.     without  any  consent,  he  cannot  prevent  his  creditors  from  access  io 

Chapter  III.  ^^®  ostato  by  abstaining  from  the  step.     They  are  entitled  io  afieet 

§  11.  the  estate  in  the  same  way  as  if  an  instrument  of  disentail  had  been 

duly  executed  and  recorded.    Provision  has  also  been  made  for  the 

protection  of  the  creditors  of  heirs  who  have  mortgaged  their  right  of 

§  9.  succession.    Such  heirs  are  not  entitled  to  consent  to  the  disentail, 

unless  the  Court  upon  inquiry  shall  find  the  creditors'  opposition 

unreasonable,  and  disallow  it.     By  §  9,  this  protection  is  given  to  all 

securities  by  heirs  expectant  for  money  borrowed  made  previous  to 

the  passing  of  the  Act.     When  the  loan  is  of  a  date  subaequent  to 

i  10.  1st  August  1848,  the  protection  is  by  §  10  limited  to  the  crediton 

of  tho  heir-apparent. 

DiflBNTAiLp  When  the  estate  has  been  settled  by  marriage  contract  upon  the 

ISTLwfBY^™  issue  of  the  marriage,  it  cannot  be  disentailed,  until  either  an  heir 

MARRiAQBooH-  cxists,  aiid  consents  by  himself  or  his  guardian,  or  until  the  marriage 

'"§T  ^^  dissolved  witliout  an  heir  bom.     The  31st  section  provides  for  the 

appointment  of  guardians  to  heirs  who  by  reason  of  nonage  or  in- 
capacity cannot    themselves  consent,    a  separate    guardian  being 
15  D.  371.        directed  for  each  such  party  ;  HamUUm,  3d  February  1853  ;  and,  if 
such  guardians  shall  consent,  the  enactment  provides  for  their  in- 
demnity, unless  they  be  charged  with  acting  corruptly  in  the  matter. 
MoHET,  &c.,         The  principle  of  the  statute  is  extended  to  money  and  other  pro- 
TAiLBo.  pcrty  held  subject  to  the  conditions  of  the  entail,  and  also  to  such 

property  not  actually  entailed,  but  held  in  trust  under  directiona  to 
entail.     By  section  26  monies  derived  from  sale  or  damage  may,  by 
the  authority  of  the  Court,  be  paid  to  the  heir,*  if  he  is  entitled  to 
§  27.  acquire  the  estate  in  fee-simple  by  disentail ;  and  trust  monies  or 

lands,  directed  to  be  entailed,  may  also  be  acquired  in  fee-simple  by 
the  party  who,  the  entail  being  executed,  would  be  entitled,  if  in 
possession,  to  disentail    But,  in  determining  the  power  of  the  heir 
§  28.  in  such  circumstances,  he  is  to  be  regarded  as  under  an  entail  not  of 

future  date,  but  the  date,  at  which  the  statute,  deed,  or  writing  plac- 
ing the  money  or  property  under  trust  or  directing  the  entail  came 
into  operation,  is  to  be  held  as  the  date  of  the  entail 

When  the  heir  in  possession  is  not  so  circumstanced  as  to  be 
entitled  to  disentail,  the  Statute  gives  important  £Etcilities  in  the 
application  and  use  of  money  deposited  or  held  in  trust  It  may  be 
laid  out  in  payment  of  entailer's  debts,  or  of  other  chaiges  on  the  fee, 
or  in  redemption  of  land-tax,  or  in  making  improvements^  or  in 
repayment  of  expenditure  for  improvementa  In  Richardson^  22d 
\5  D.  762.        June  1853,  the  question  was  reserved,  whether  the  one-fourth  not 

*  The  tutor  for  a  pupil  heir  of  entail  may  get  consigned  monej  applied  in  payment  o 
permanent  improYcments  on  the  estate,  by  application  to  the  Court  of  Session,  a  tuiar  being 
entitled  to  petition  under  ^  26  of  the  Act,  which  gives  the  "  heinof  etUail  in  pouetnom^* 
17  D.  878.  power  to  do  so ;  Stuart,  10th  February  1855. 
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recoverable  under  the  Montgomery  Act  may  not  be  paid  out  of  the     Pakt  hi. 

moneys  referred  to  in  this  section.*    By  §  29,  provisions  may  be  Chapter  HI. 

granted  out  of  such  money  to  husbands,  and  wives,  and  children, 

upon  the  same  teims  as  under  the  Aberdeen  Act.    By  a  decision  of 

the  Court,  Sprot's  Trustees  v.  Sprot,  11th  March  1830,  it  was  held  8  S.  712. 

competent  to  apply  money  held  in  trust  for  an  entail  to  the  erection 

of  a  mansion-housa 

All  the  acts  permitted  by  this  Statute  may  be  done  by  the  heir,  Statctort 
whether  the  entail  has  been  recorded  or  not,  and  also,  whether  he  be  Amshdmeiit 
infeft  or  not.    This  clause,  however,  will  not  enable  the  heir  in  pos-  ^^  *^^  ■■ 

KXERCIBBD 

Session  to  do  anything  which  is  incompetent  by  the  ordinary  rules  of  thodqh  extail 
law.     He  will  not,  for  instance,  be  able  to  grant  a  bond  and  disposi-  *^  recorded. 
tion  in  security  with  an  effectual  warrant,  if  he  be  not  himself  infeft. 
The  45th  section  provides,  that  no  irritancy  shall  be  incurred  by 
doing  what  is  permitted  by  the  Act,  and  that  it  shall  be  effectual 
notwithstanding  the  prohibitions  in  the  entail ;  and  the  Act  of  1685 
is  repealed  by  the  next  clause,  in  so  far  as  necessary  to  make  the 
provisions  of  this  Act  operative,  but  no  farther. 

New  Entails. 

The  full  examination  which  we  have  bestowed  upon  the  form  and 
effects  of  entails  dated  prior  to  1st  August  1848  reduces  within  a 
narrow  compass  the  observations  necessary  with  respect  to  entails 
made  subsequent  to  that  date.  In  determining  the  date  of  a  new 
entail,  and  whether  the  heir  possessing  under  it  be  entitled  to  the 
higher  privileges  as  regards  disentailing  provided  by  the  Act,  we 
must  of  course  keep  in  view  the  rule  already  noticed,  that  entails 
made  by  direction  of  Statute,  or  the  party's  deed,  which  Statute  or 
deed  had  become  operative  before  1st  August  1848  are  to  be  held  as 
of  the  date  of  the  Statute  or  deed,  whatever  may  be  the  date  of  the 
entail  itself ;  and  it  is  only  entails,  founded  upon  authorities  or  deeds 
which  did  not  become  effectual  until  after  the  statutory  period,  that 
are  to  be  held  of  a  later  date,  and  entitled  to  the  privileges  of  new 
entails. 

It  is  unnecessary  to  examine  the  form  of  the  new  entail    Adopt-  Irkitaot  akd 
ing  the  abbreviations  of  the  Lands  Transference  Act,  and  setting  cladbes  dis- 
forth  all  the  conditions,  prohibitions,  and  limitations,  under  which  i^bkmd  ^»™* 
the  entailer  desires  the  estate  to  be  possessed,  their  terms  will  not 
differ  otherwise  from  the  old  entail,  excepting  in  one  most  important 
particular  directed  by  the  39th  section  of  the  statute,  viz.,  that  it  is 
not  necessary  to  insert  in  them  any  irritant  or  resolutive  clauses, 

*  The  iroproyeinentB  contemplated  by  §  26  of  the  Entail  Amendment  Act  are  permantni 
improTcments ;  and  they  may  be  made  out  of  consigned  money,  although  the  powers  of  the 
heir  of  entail  under  the  Hontgomery  Act  may  already  have  been  exhausted  :  Flumng^  17th 
February  1855.  17  D.  451. 
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Part  III.  provided  they  contain  an  express  clause  authorizing  registration  in 
GHAPTmiin.  ^^®  register  of  tailzies,  such  clause  being  declared  to  have  in  every 
respect  the  same  operation  and  effect  as  the  most  formal  irritant  and 
resolutive  clauses  duly  applied  to  every  prohibition,  condition,  restric- 
tion, and  limitation,  contained  in  such  tailzie,  excepting  such  of  the 
conditions  as  may  be  specially  excepted. 
Resbbved  The  new  entail  may,  no  doubt,  reserve  power  to  alter,  revoke,  &a  ; 

MOMiMATiov  ftnd,  as  we  have  already  seen,  heirs  may  effectually  be  nominated 
oFHBiBs,  &c  under  reserved  powers.  In  Stewart  v.  Porterjield,  2t3d  September 
Add!  616.  1831,  such  a  nomination  was  found  effectual  to  prefer  a  party  favoured 
by  it  to  the  exclusion  of  a  remoter  substitute,  even  after  forty  years' 
possession  upon  the  entail  alona 
Efpbctopnew  With  regard  to  the  effect  of  a  new  entail — by  the  1st  section  of  the 
EKTAiL^  statute,  any  heir  born  after  its  date  may,  with  the  authority  of  the 
DI8BNTAIL.        Court,  oxecuto  an  instrument  of  disentail,  and  possess  the  estate  in 

fee-simple  ;♦  and  any  heir  bom  before  the  date  of  it  may  disentail, 

provided  he  has  the  consent  of  the  heir-apparent,  who,  in  order  to 

validate  his  consent,  must  be  bom  after  the  date  of  the  entail, 

twenty-five  years  of  age,  and  not  subject  to  any  legal  incapacity. 

MoNTooMBBY    Tlio  hcir  possessing  under  a  new  entail  is  excluded  by  S  12  from 

AoTSHOT AVAIL-  ^^^°^  avaiHug  himself  of  the  powers  under  the  Montgomery  and 

ABLE,  WHBRB     Abordecn  Acts.    When,  therefore,  it  is  intended  that  the  heir  under 

a  new  entail  shall  have  power  to  contract  debt  for  improvements,  or 

to  grant  provisions  to  a  wife,  or  husband,  or  children,  these  acts  must 

be  specially  authorized  by  the  entail  itselff 

CoNDiTioNB,  In  consequence  of  the  dispensation  contained  in  the  Lands  Trans- 

BEBEPj^TED^   forenco  Acts  and  other  contemporaneous  statutes,  it  is  no  longer 

necessary,  of  course,  to  repeat  the  conditions  and  prohibitions  of  the 
entail  in  instraments  of  sasine,  and  subsequent  transmissions  and 
investitures,  provided  due  reference  is  made  to  these  as  already  set 
forth  in  the  recorded  entail,  or  in  a  recorded  instrament  of  sasina 
Besides  such  reference  to  the  conditions  and  prohibitions,  it  seems 
necessary,  with  respect  to  new  entails,  that  there  shall  be  a  special 
reference  to  the  clause  of  registration,  if  it  is  not  inserted,  the  regis- 
tration of  this  clause  in  the  register  of  tailzies,  and  its  insertion,  or  m 
reference  to  it,  in  the  subsequent  titles  being  anxiously  required  by 
the  39th  section,  in  the  same  manner,  or  nearly  so,  as  irritant  and 
resolutive  clauses  are  now  required  to  be  inserted  or  referred  ta 
irnvB^DATE  ^^®  ^^^  ^^  entail  is  now  limited  as  regards  new  entails  to  this 

OF  HEW  EXTAii.  offoct,  that  auy  heir  in  possession  bom  after  their  date  may  after 
MAY  DI8EKTAIL.  j^jg  njiyQ^ty  acquiro  the  property  in  fee-simple ;  and  very  careful 
provision  has  been  made  by  the  Act  to  defeat  any  attempt  to  create 
a  virtual  entail  of  more  extended  endurance  by  other  expedients. 
By  §  47,  the  beneficiary  under  a  trust,  born  after  the  date  of  the 

*  See  iupra,  note,  p.  729.  f  See  also  16  &  17  Vict.  c.  94,  §§  12,  18. 
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deed,  may  when  of  full  age  acquire  the  rights  of  fee-simple  pro-     Pabt  lit 
prietor.     Section  48  limits  the  power  of  granting  a  liferent  interest  chaptbb  llL 
to  any  party  in  life  at  the  date  of  the  grant,  and  any  party  bom 
after  the  date  of  the  deed  is  to  be  held  proprietor  in  fee-simple ;  and 
section  49  makes  a  similar  provision  to  prevent   the  creation  of 
interests  of  longer  endurance  by  means  of  leases. 


IIL  Judicial  Transmission. 

We  are  now  to  examine  transferences  of  heritable  subjects,  effected 
not  by  the  warrant  of  the  proprietor,  but  by  the  act  of  the  Law. 
There  is  a  mode  of  judicial  transmission  available  to  creditors  in  satis- 
faction of  their  claims  by  the  process  of  adjudication.  That  proceed- 
ing, however,  creates  only  a  security  in  the  first  instance,  and  docs 
not  operate  as  a  transmission,  until  certain  ulterior  steps  are  taken 
after  the  expiration  of  the  period  allowed  by  law  to  the  proprietor  to 
redeem.  The  forms  which  we  are  now  to  treat  of  are  those  which 
make  an  immediate  and  complete  legal  conveyance  by  judicial  autho- 
rity ;  and  there  are  two  leading  purposes  for  the  attainment  of  which 
the  law  thus  interposes,  viz.,  Firsts  On  the  ground  of  a  high  expe- 
diency, in  order  to  prevent  the  expense,  delay,  and  confusion  atten- 
dant on  a  competition  by  creditors,  the  debtor's  heritable  property 
may  be  judicially  sold,  and  the  proceeds  paid  to  the  creditors  accord- 
ing to  their  rights  of  preference.  Secondly,  Where  the  proprietor  has 
granted  an  imperfect  conveyance,  or  an  obligation  to  convey,  upon 
his  refusal  or  incapacity  to  complete  such  transference,  or  fulfil  the 
obligation,  the  Court  will  supply  a  complete  judicial  transmission. 

For  the  payment  of  debt,  heritable  property  may  be  judicially  sold 
by  the  process  of  ranking  and  sale,  or  in  a  mercantile  sequestration. 

The  process  of  ranking  and  sale  may  be  at  the  instance  of  creditors, 
or  of  the  heir. 

1.  Banking  and  sale  at  the  instance  of  creditors. — The  sale  of  the 
debtor's  lands  to  satisfy  his  creditors  was  allowed  at  an  early  period. 
An  Act  of  Alexander  II.  prescribes  the  modes  of  selling  the  lands  of  Thomson^fl 
debtors,  when  they  have  not  moveable  goods,  the  Sheriff  and  his    ^^' '' 
officers  being  directed,  after  fifteen  days'  notice  to  the  party,  to  sell 
enough  of  his  land  to  satisfy  the  creditor  of  his  principal  sum  with 
damages,  expenses,  and  interest     The  Act  1469,  cap.  36,  gave  to  the  I469,  c  36. 
debtor  the  power  of  redeeming  his  lands  within  seven  years,  (ordi- 
narily called  the  legale  ie.,  the  legal  period  within  which  redemption 
may  be  made,)  and  during  that  time  the  right  of  the  appriser  was 
restricted  to  possession  merely.     Under  this  Statute  the  process  of 
apprising,  involving  important  judicial  functions,  was  exercised  by 
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Past  m.     mcssengers-at-arms  ;  but  this  being  unsuitable  and  inconvenient,  the 
Chaptib  in.  jurisdiction  was  removed  from  them  to  the  Court  of  Session  by  the 
1672,  c.  19.       ^<^^  1672,  cap.  19,  which  introduced  adjudication  in  place  of  appris- 
ing.    This  is  a  process  competent  to  individual  creditors  for  their  own 
private  rights,  and,  being  of  the  nature  of  a  redeemable  security,  it 
will  be  considered  afterwards  in  treating  of  diligence  against  the 
heritable  estate.     The  judicial  sale  of  estates,  and  division   of  the 
price  among  competing  adjudgers  or  other  heritable  creditors,  was 
1681,  c.  17.      introduced  by  the  Act  1681,  cap.  17,  which  empowered  the  Ck>urt  of 
Session,  at  the  suit  of  a  real  creditor,  to  appoint  commissioners  to  sell 
the  debtor's  heritable  estate  by  public  roup,  and  to  distribute  the 
price  among  the  creditors.     By  this  Act  the  debtor's  consent  was  re- 
quisite where  he  was  entitled  to  a  legal  reversion  ;  and,  as  such  con- 
sent was  reluctantly  given,  and  the  office  of  commissioner  not  willingly 
1690,  c.  20.       exercised,  the  Act  1690,  cap.  20,  was  passed,  in  order  to  remove  these 
difficulties,  and  it  made  the  sale  competent,  without  the  debtor's  con- 
sent, whenever  it  was  ascertained  that  he  is  bankrupt  and  utterly 
insolvent 
Orjects  op  The  action  of  ranking  and  sale  has  three  objects,  viz. — 1.  The  sale 

BAii^iKo  AMD  ^£  ^j^^  estate,  with  the  adjudication  of  it,  and  declarator  of  its  irre- 
deemable transference  to  the  purchaser ;  2.  Enforcement  of  the  ap- 
pearance of  creditors,  and  production  of  their  claims  and  grounds  of 
debt,  with  the  investigation  of  these  claims  so  as  to  ascertain  the 
legal  order  of  priority  ;  and,  3.  The  distribution  of  the  price  according 
Separate  ac-  to  the  Order  of  ranking  thus  fixed.  For  these  purposes  separate  ac- 
««iuiREi)""^  tions  were  at  first  required,  viz.,  1.  an  action  of  sale  ;  2.  an  action  of 

reduction-improbation  to  try  the  challenges  by  the  creditors  of  each 

other's  claims ;  and  3.  a  multiplepoinding  to  divide  the  price.     The 

purpose  and  effects  of  these  various  proceedings  are  now  attained  by 

the  single  process  of  ranking  and  sale. 

TI0K8  w^puR-        '^^^  terms  of  the  summons  will  be  found  in  tlie  Juridical  Styles. 

(suBR.  The  pursuer  of  it  must,  in  terms  of  the  Statute,  be  a  real  creditor  by 

Hi.  438.  adjudication,  bond  and  infeftment,  or  otherwise.     He  or  some  other 

creditor  must  be  in  possession  of  the  debtor's  heritable  property.  For 
such  possession  an  action  of  maills  and  duties  (a  suit  by  which  a  cre- 
ditor obtains  right  to  levy  the  rents)  is  sufficient  The  creditors  are 
also  held  to  be  in  possession  when  the  rents  are  sequestrated ;  and 
sequestration  is  competent  when  the  estate  is  the  subject  of  judicial 
competition. 
Terms  or  bux-  The  summons  narrates  the  pursuer's  ground  of  debt,  whether  oon- 
■^"^  sisting  of  a  voluntary  heritable  security,  or  of  a  decree  of  adjudica- 

tion. It  founds  also  upon  the  bankruptcy  of  the  proprietor,  and  the 
possession  of  his  estate  by  his  creditors ;  and  it  concludes,  in  the  firat 
place,  that  proof  should  be  taken  of  the  value  of  the  lands,  (which  are 
described,)  and  the  title-deeds  produced.     It  is  necessary  that  the 
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whole  lands  belonging  to  the  bankrupt  be  included,  because  other-     ^^^  ll^ 
wise  the  bankruptcy  cannot  be  proved.     The  omission  of  any  part,  ChaptbrIU. 
therefore,  stops  the  sale  ;  Macpherson  v.  Tod,  25th  December  1784,  m.  1 3,363. 
and  previous  case  of  Monro  v.  Monro,  11th  January  1749.     It  is  m.  13,362. 
sufficient,  however,  by  Act  of  Sederunt,  17th  January  1756,  §  12, 
to  enumerate  all  the  lands  known  to  the  pursuer,  adding  a  general 
clause  of  all  the  other  heritable  subjects  pertaining  to  the  defender,  SumrovB  muct 
or  to  which  he  shall  succeed ;  and  this  is  accordingly  done  in  the  co""^"  whole 
ordinary  style.     The  titles  are  called  for,  and  recovered  by  diligence, 
in  order  to  prove  the  holding  and  duties  ;  and  other  documents  are 
also  required  to  be  produced  to  show  the  annual  burdens,  &c.     The 
production  of  the  titles  is  not,  however,  essential  to  the  progress  of  the 
sale,  and  where,  from  being  hypothecated,  or  any  other  cause,  they  Covclubionb 
cannot  be  obtained,  the  action  may  proceed  without  the  production  ;  ^^  bummoot. 
Findlayy.  Mackintosh,  cfec,  20th  July  1842,  affirmed  10th  July  1845.  4  D.  1550. 
The  summons  may  include  the  properties  of  two  or  more  debtors,  if  they  ^^  ^     "    ^^' 
are  all  bound  by  the  same  deed  ;  Watson  v.  Craigs  &  OUiers,  5  th  March 
1761.  While  it  is  necessary  to  insert  the  debtor's  whole  properties,  that  M.  11,997. 
does  not  prevent  other  parties  from  exercising  rights  in  regard  to  any 
portion  of  the  property  which  they  have  validly  acquired.     An  herit- 
able creditor  having  power  to  sell  is  not  necessarily  hindered  from 
exercising  that  power  by  an  action  of  ranking  and  sale  ;  Simson,  Ac, 
V.  Oraham,  25th  November  1831  ;  and,  if  he  is  the  only  creditor  in- 
fcft,  with  an  assignation  of  the  rents,  and  in  possession,  ho  may  stand  10  s.  66. 
upon  his  own  right,  and  require  the  subjects  to  be  excluded  from  the 
sequestration  under  the  ranking  and  sale ;  Robertson  v.  Ferrier,  12th  12  S.  203. 
December  1833.     And  the  holder  of  a  missive  of  sale  of  any  part  of 
the  subjects  is  not  precluded  from  adjudging  in  implement  to  the 
effect  of  excluding  his  purchase  from  the  process;  Wood  v.  Scott,  11  s. 355. 
5th  February  1833.     The  summons  next  concludes  to  have  all  the 
real  creditors  ordained  to  produce  their  grounds  of  debt,  diligence, 
&c.     The  production  is  enforced  by  a  certification,  that,  if  not  pro- 
duced, they  shall  be  held  to  be  false  and  forged,  as  in  a  reduction- 
improbation.     Then,  there  is  a  conclusion  for  ranking  the  creditors 
upon  the  rents  and  price,  according  to  their  preferences ;  and  a  con- 
clusion to  have  the  debtor  declared  bankrupt  as  introductory  to  the 
conclusion  for  sale,  adjudication  to  the  purchaser,  and  his  infeftment 
This  was  formerly  procured  through  the  medium  of  a  decern  iture,  or- 
daining the  superiors  to  grant  charters  and  infeft  him,  and  on  failure 
thereof,  that  letters  of  homing  should  be  issued  against  them.     By 
the  Lands  Transference  Act  the  Court  is  empowered  to  grant  warrant 
for  infeftment  directly,  as  we  shall  afterwards  sea     The  last  con- 
clusion is,  that  the  creditors  be  ordained  to  assign  their  securities  to 
the  purchaser  in  fortification  of  his  title. 

The  defenders  to  this  action  are  the  debtor  or  his  apparent  heir,  Dbfbxdeiis. 
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PjiktIIL     and  all  the  other  real  creditors  in  poaiession.     These  most  aD  tw 
Cuxrm  IIL  ^^'^'^  parties^     Personal  creditors  are  abo  called  geoerallj,  bat  that 

onlj  bj  edictal  citation. 
Ir  rcMCBs  ^^j  ^^  ^^^  course  of  the  suit,  the  pursuer  shall  die^  or  desist  firom 

M*-  pursuing,  or  if  his  claim  shall  be  liquidated,  the  action  may  be  taken 

up,  and  carried  on  hj  the  judicial  factor,  or  anj  real  deditor,  (Act  of 

Sederunt,  23d  November  1711,  §  4,) — a  privilege  extended  by  54 

Geo.  III.  c  137,  §  10,  to  anj  creditor  who  is  in  a  situation  to  adjudge; 

and  it  is  not  necessary  to  call  the  heir  of  the  previous  pursuer ;  Jlomt- 

M .  13^3.       gomerie  v.  Maxwell,  6th  January  1 750.    The  process  may  be  oontinoed 

in  the  same  manner,  if  the  pursuer's  ground  of  debt  shall  turn  out  to 

13  S.  uifj.       be  void  under  the  Stamp  Acts  ;  Dunmore  v.  Dickson^  11th  July  1835. 

Ir  DBTEsfyBB         On  the  other  hand,  if  the  debtor  die,  or  any  creditor  defender,  the 

^*''  process  proceeds  immediately  upon  the  heir  of  such  party  being  called, 

which  is  done  by  petition  for  letters  of  diligence  to  cite  the  heir,  and 
5  Br,  Hupp,  ^,2.  his  tutors  and  curators  if  he  is  a  minor ;  Keith,  27th  November  1776L 
CtfMMov  AfiKST.  The  interest  of  the  creditors  generally  is  provided  for,  and  the  pro- 
cedure simplified,  by  the  appointment  of  a  common  agent,  elected  by 
the  creditors  to  conduct  the  case,  and  to  act  for  the  common  behoo£ 
The  duties  of  this  officer  are  prescribed  by  Acts  of  Sederunt,  17th 
January  1756,  and  11th  July  1794.  They  are  very  important^  em- 
bracing all  that  is  necessary  for  the  general  security  and  interest  of 
the  creditors,  in  ascertaining  the  nature  and  extent  of  the  subjects 
under  sale,  the  burdens  affecting  them,  and  preparing  states  of  the 
creditors'  claims,  shewing  whether  there  is  any  probability  of  a  rever- 
sion. The  common  agent  may  not  litigate  at  the  joint  expense  ques- 
tions only  affecting  the  interests  of  individual  creditors ;  but  it  is  his 
duty  to  compel  those  engaged  in  such  discussions  to  proceed  without 
delay.  He  is  required  by  the  Acts  of  Sederunt  to  keep  a  minute-book 
of  his  correspondence  and  procedure,  which  must  be  accessible  to  all 
4  S.  650.  concerned.     In  Ferrier  v.  Rose,  25th  February  1836,  the  common 

debtor  was  found  entitled  to  require  production  of  the  minute-book 

in  the  process ;  and,  generally,  the  common  agent  is  amenable  to  the 

control  and  supervision  of  the  Court  upon  summary  application. 

Proof  or  rbh-       ^ho  procedure  as  regards  the  sale  is  directed  in  the  first  place  to 

TAL  OP  fUB-       ascertaining  the  rents  and  value  of  the  subjects.    Evidence  of  the 

rental  and  burdens  is  taken  upon  commission,  and  this  proof  serves, 
in  the  first  place,  to  establish  the  bankruptcy,  which  is  held  to  be 
made  out,  if  the  interest  of  the  debts  exceeds  the  renta  But^  if  there 
be  a  mercantile  sequestration,  that  circumstance,  by  54  Geo.  IIL  capi 
137,  §  7,  affords  of  itself  evidence  of  the  bankruptcy.  Diligence  for 
adducing  the  requisite  proof  is  obtained  at  the  beginning  of  the  pro- 
cess,  and  the  common  agent  can  obtain  letters  of  second  diligence 
whenever  required.  The  proof  must  be  formal  and  regular,  and 
therefore,  where  it  did  not  bear  that  the  witnesses  had  been  sworn,  a 
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new  remit  was  made  to  take  and  report  the  proof  in  correct  form ;     Part  IIL 
A.  B,,  20tli  February  1838*     The  result  of  the  proof  is  embodied  by  Chapter  IIL 
the  common  agent  in  a  memorial  and  abstract,  which  the  Court  exa-  le  S.  630. 
mines  by  remit  to  the  Lord  Ordinary. 

When  the  Court  is  satisfied,  the  upset  price  is  fixed,  the  sale  ordered  The  bau. 
to  proceed  before  the  Lord  Ordinary,  and  warrant  given  for  intimation 
and  edictal  citation  in  terms  of  the  Act  of  Sederunt,  24th  September  A.  S.,  24th 
1838.     On  the  day  appointed,  the  Lord  Ordinary  puts  up  the  lands  for  ^P**  ^®^' 
sale  within  the  Parliament  House.     It  is  doubtful  whether  the  Court 
has  power  to  authorize  a  sale  anywhere  but  in  Edinburgh ;  Renny^  12  S.  479. 
22d  February  1834.     The  common  agent  cannot  purchase;    ForA  m.  13,367. 
Buildings  Go.  v.  Mackenziey  8th  March  1793,  reversed  on  appeal.  tR^^'^  ^^ 

Should  a  sale  not  be  effected,  the  Court  never  parcel  the  estate  out 
among  the  creditors,  as  empowered  by  the  Act,  but  reduce  the  upset 
price,  and  fix  a  second  day  of  sale,  which  must  bo  intimated;  Murray y  15  S.  499. 
9th  February  1837.     When  a  sale  is  effected,  the  Court  adjudges  to  Deobbe  or 
the  highest  bidder  the  irredeemable  property,  or  such  interest  as  the  adjudication 
debtor  had  in  the  lands.     If,  for  instance,  he  be  an  heir  of  entail,  the 
lands  are  adjudged  with  all  right  which  he  had,  but  excepting  such 
right  as  would,  if  adjudged,  infer  an  irritancy ;  and  the  effect  of  the 
sale  in  this  instance  is  necessarily  limited  to  the  life  of  the  debtor ; 
Scottish  Union  Insurance  Company  v.  Cunningham  Graham^   19th  1 1>.  532. 
January  1839.     By  the  decree  the  purchaser  obtains  right  to  the 
lands,  free  of  all  burdens,  although  postponed  securities  may  remain 
unsatisfied  ;  and,  even  if  there  be  preferable  securities,  the  creditors  in 
which  have  neglected  to  appear,  these,  by  virtue  of  the  certification 
and  the  ranking,  are  extinguished  as  effectually  as  if  reduced  on  the 
head  of  falsehood  and  forgery.     The  decree  of  sale,  accordingly,  de- 
clares the  lands  for  ever  exonered  and  discharged  of  all  debts  and 
deeds  of  the  bankrupt,  his  predecessors,  and  authors.    With  regard  to 
a  form  of  a  decree  of  sale,  reference  may  be  made  to  Swete  v.  Gordon,  11  D.  679% 
<fec.,  20th  February  1849,  in  which,  upon  special  application,  the 
Court  adopted  a  fuller  form  of  the  decree  than  had  previously  been 
in  use. 

This  decree,  which  is  the  writ  of  transmission,  may  be  extracted 
as  soon  as  caution  is  given  for  the  price,  but  the  sale  is  not  held  to  be 
completed  until  payment,  the  lands  being  charged  with  the  price, 
while  it  remains  unpaid. 

By  the  Act  54  Geo.  III.  cap.  1 37,  §  6,  the  purchaser  may  consign  Oorswmatiow 
the  price  in  any  one  of  three  banks  named  in  the  Act,  at  any  term  of  ^'  ^'"^ 
Whitsunday  or  Martinmas  subsequent  to  the  term  of  payment,  and, 
if  he  delays  to  consign,  he  may  be  required  to  do  so  at  the  instance 
of  the  creditors.  Consignation  is  competent  only  in  the  manner  pre- 
scribed by  the  Act,  and  the  Lord  Ordinary  may  not  alter  the  articles 
of  roup,  so  as  to  enable  the  purchaser  to  consign  immediately ;  Hun*  7  8«  27a 
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ters  <fe  Company  v.  Bowies  1 6tli  January  1829.  Nor  will  consignatiota 
in  anj  other  bank,  though  chartered,  be  sustained,  because  not  autbih 
rized  by  the  Statute ;  Dunmore  v.  Dickson,  2d  December  1834.  And, 
generally,  the  Court  will  not  sanction  any  deviation  from  the  articles 
of  roup;  Rose^  10th  July  1835. 

The  purchaser  obtains  a  discharge  of  the  price  and  delivery  of  his 
bond  of  caution,  upon  application  to  the  Court.  When  there  is  more 
than  one  purchaser,  there  must  be  a  separate  application  for  each ; 

16  S.  1144.       Learmonth,  16th  June  1838. 

C0MP1.1ST10K  OF  The  decree  of  sale  is  equivalent  to  an  irredeemable  adjudication 
and  disposition  of  the  lands,  and  entitles  the  purchaser  to  go  to  the 
superior  for  an  entry.  Before  the  Lands  Transference  Act  his  right 
could  not  be  made  real  until  he  obtained  the  superior's  warrant  for 
infeftment,  but  by  that  Statute  the  Court  is  empowered  to  grant 
warrant,  in  terms  of  schedule  K.,  for  infefting  the  purchaser  and  his 
heirs  and  successors  in  terms  of  the  19th  section,  which  gives  to  this 
infeftment  the  effect  of  an  alternative  holding.  The  decree  thus  con- 
tains a  precept,  and  the  Act  goes  on  to  point  out  the  way  in  which 
the  title  may  be  completed  : — Firsts  the  purchaser  is  entitled  to  obtain 
a  charter  of  sale  from  the  superior,  and  to  pass  infeftment  thereon ; 
or,  secondly,  if  the  debtor  was  entered  with  the  superior,  or  had  a  title 
capable  of  being  confirmed,  then  the  purchaser  may  take  infeftment 
upon  the  decree  according  to  a  form  prescribed  by  the  Act,  and  the 
decree  and  infeftment  arc  declared  to  form  an  effectual  feudal  inves- 
titure, holding  base  of  the  party  adjudged  from  until  confirmation ; 
but  reserving  the  superior's  right  to  the  composition  which  becomes 
due  by  the  purchaser's  infeftment  upon  the  superior  tendering  a 
charter  of  confirmation,  whether  accepted  or  not.  The  base  infeft- 
ment in  this  case  is  declared  to  be  effectual,  although  the  title  may 
contain  a  prohibition  against  subinfeudation.  It  will  be  carefully 
noted,  that  the  provision  in  the  Statute  for  the  completion  of  a  base 
right  in  the  person  of  the  purchaser  applies  only  where  the  debtor 
was  infeft  If  he  was  not  infeft,  but  had  right  to  an  open  procuratory 
or  precept,  these  must,  of  course,  be  used  in  the  completion  of  the 
title,  and  the  decree  of  sale  furnishes  the  means  of  doing  so  by  trans- 
ferring to  the  purchaser  the  writs  and  evidents  with  their  whole 
clauses  and  contents. 

The  purchaser's  title  is  fortified  by  assignation  of  the  rights  of  the 
creditors  who  are  preferred  to  the  price.  In  terms  of  the  Act  of 
Sederunt,  31st  March  1685,  the  decree  of  sale  ordains  them  to  con- 
vey to  him  upon  payment  their  debts  and  diligences  in  corroboration 
of  his  title,  with  absolute  warrandice  to  the  extent  of  the  sums  re- 
ceived by  them  respectively,  which  they  are  bound  to  repay  in  the 
event  of  eviction  with  interest  from  the  date  of  eviction,  provided 
they  receive  notice  of  the  summons.     The  debts  are  in  this  way  kept 
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alive,  but  that  only  for  tbe  exclusive  purpose  of  strengthening  the     Part  IIL 

purchaser's  titia     In  every  other  respect  they  are  extinguished,  and  Chapti«  IIL 

it  is  vain  to  attempt  to  keep  them  up  as  a  security  affecting  the  lands ; 

Seton  V.  Scott,  10th  July  1788;  affirmed  on  appeal,  7th  April  1789.  M.  13,371 ; 

The  title  of  the  purchaser  is  thus  rendered  as  effectual  as  the  common    *"  ®"' 

debtor  and  the  creditors  can  make  it ;  but  it  must  carefully  be  kept  title  ho 

in  view,  that  the  sufficiency  of  the  title  in  the  purchaser's  person  better  tham 

necessarily  depends  upon  the  character  of  the  title  which  belonged  to 

the  debtor.     The  process  professes  only  to  give  to  the  purchaser  that 

right  to  the  lands  which  belonged  to  the  debtor,  supported  by  assign 

nations  of  the  securities  flowing  from  the  debtor.     It  is  impossible^ 

therefore,  that  the  purchaser's  right  can  rise  higher  than  that  of  the 

debtor  stood;  and,  if  one  having  a  better  title  to  the  estate  than 

the  bankrupt  should  appear,  he  will  be  entitled  to  evict  the  lands 

from  the  purchaser;  Urquhart  v.  Officers  of  State^  28th  July  1753.      M.  9922. 

We  have  seen  that  the  summons  contains  a  conclusion  for  ranking  Tub  RAKKiRa. 
the  creditors,  and  this  part  of  the  process  proceeds  simultaneously 
with  the  other.     Certain  terms  are  assigned  by  the  Court,  against 
which  the  creditors  must  produce  their  grounds  of  debt  and  diligences. 
These  terms  are  published  in  the  Edinburgh  Gazette,  and,  by  Act 
of  Sederunt,  I7th  January  1756,  the  neglect  of  them  has  the  same 
effect  as  decree  of  certification  pronounced  in  an  action  of  rcduction- 
improbation  at  the  instance  of  each  creditor  compearing  against  those 
who  fail  to  compear.     The  securities  not  claimed  upon  are  thus 
excluded  from  participating  in  the  price  of  the  estate,  unless  there 
shall  be  a  surplus  to  the  bankrupt.     In  order  to  obviate  the  expense 
of  separate  measures,  the  decree  of  sale  was,  by  the  Act  54  Geo.  IIL  Decree  op 
cap.  137,  §  10,  ordained  to  have  the  same  effect  as  an  adjudication  in  ^tct^p^ 
favour  of  all  the  creditors  ultimately  included  in  the  division  of  the  adjudicatiok. 
price ;  and  this  effect  it  receives,  as  if  pronounced  at  the  first  calling 
of  the  process  of  ranking  and  sale  before  the  Lord  Ordinary  in  the 
Outer  House.    Each  creditor  has  thus  the  same  preference  secured  to 
him,  as  if  he  had  pursued  a  process  and  obtained  a  decree  of  adjudi- 
cation ;  and  separate  adjudications  for  debt  are,  therefore,  prohibited 
by  the  enactment  referred  to. 

The  common  agent  prepares  a  state  of  interests,  in  which  the  ere-  State  or 
ditors  are  classified  according  to  the  priority  of  their  rights.      The  '-''tkrestb. 
place  in  the  ranking  depends,  therefore,  upon  priority  of  infeftment  Priority  or 
or  diligence,  and  also  upon  the  sufficiency  of  the  instruments  consti-  '"""^""^  or 
tuting  the  debt.    In  Mackintosh  v.  Inglis  and  WeiVy  17th  November  ritles. 
1825,  a  creditor's  sasine  having  been  blundered,  an  attempt  to  remedy  *  8. 190. 
the  defect  by  a  second  infeftment  was  found  to  be  ineffectual  on  ac- 
count of  the  prior  infeftment  of  the  purchaser.     Even  after  decree  of 
preference  and  payment,  a  creditor  is  bound  to  repeat,  if  it  turns  out 
that  he  had  no  security.     In  Keith  v.  Grant,  dka,  14th  November  M.  2933. 
1 792,  it  was  ascertained  after  payment,  that  the  debtor  had  never 
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been  infeft  in  part  of  the  lands,  and  this  portion  of  the  security  hav- 
ing, therefore,  been  inept,  the  creditor's  representatives  were  ordained 
to  repeat  the  amount  paid  from  that  part  of  the  security.  The  whole 
sums,  principal  and  interest,  are  reckoned  as  capital  at  the  term  of 
the  purchaser's  entry  when  the  price  is  payable,  and  he  must  account 
for  the  price  on  that  footing ;  Falconer  v.  Mackintosh's  Trustees,  30th 
November  1814. 

The  expenses  of  the  sale  are  advanced  by  the  factor  from  the  rents, 
or  paid  out  of  the  first  end  of  the  price,  so  that  they  fall  upon  the 
postponed  creditors  ;  Act  of  Sederunt,  10th  August  1754.  Loss  by 
the  failure  of  the  purchaser  or  otherwise  also  falls  upon  the  postponed 
creditors  ;  Murray  v.  Blair,  27th  November  1793. 

It  was  formerly  necessary  that  the  ranking  should  be  concluded 
before  the  sale,  but  by  the  Act  54  Geo.  III.,  cap.  137,  §  6,  the  sale 
may  proceed  as  soon  as  the  necessary  steps  have  been  taken,  whether 
the  ranking  is  concluded  or  not ;  and  any  interest  which  purchasers 
formerly  had  to  obstruct  the  ranking,  in  order  to  defer  payment  of 
the  price,  is  removed  by  the  provisions  for  forcing  them  to  consign. 

The  various  steps  of  procedure  with  regard  to  the  preparation  of  a 
scheme  of  division,  and  the  discharge  of  the  factor  will  be  found  ex- 
plained in  Mr.  Shand's  work,  and  other  treatises  in  relation  to  the 
practice  of  the  Court  of  Session.    We  proceed  to  examine  shortly 

2.  The  Judicial  Sale  at  the  instance  of  an  apparent  heir, — This  is 
authorized  by  the  Statute  1695,  cap.  24,  which  allows  apparent  heirs 
to  bring  the  estates  of  their  ancestors  to  judicial  sale,  whether  there 
be  a  bankruptcy  or  not,  no  third  party  having  any  interest  to  object 
to  such  a  proceeding.  This  is  only  competent  to  the  heir  during  his 
apparency,  and  the  privilege  is,  therefore,  removed  by  his  service.  It 
is  competent,  though  he  has  incurred  the  passive  title  of  behaviour  as 
heir ;  Blair  v.  Stewart,  28th  February  1733.  It  is  competent,  though 
there  be  an  entail,  if  the  entail  has  not  been  made  real  by  infeflment ; 
Mitchell,  Ac,  v.  Tarbutt,  <S;c.,  4th  February  1809.  It  was  allowed, 
although  the  heir  had  been  served  cum  beneficio  inventarii.  Although 
the  heir  may  have  renounced  the  succession  in  an  action  of  constitu- 
tion at  the  instance  of  a  creditor,  that  does  not  debar  him  from  insti- 
tuting a  process  of  ranking  and  sale ;  Smith  v.  Harries,  3d  March 
1854,  and  the  case  of  Belshier  v.  His  Heir,  March  1776,  there  cited. 

A  sale  by  the  party  believed  to  be  bond  fide  the  apparent  heir  is 
effectual,  and,  although  a  nearer  heir  should  afterwards  appear,  he 
has  no  recourse  against  the  purchaser ;  Middiemore  v.  Macfarlane's 
Representalives,  5th  March  1811.  The  creditors  are  not  allowed  to 
interfere  with  the  heir's  right  to  carry  on  the  sale ;  Hamilton's  Credit 
tors,  29th  June  1749  ;  and,  upon  the  death  of  the  pursuer,  the  next 
apparent  heir  and  the  purchaser  have  been  found  entitled  to  canyon 
the  process ;  A.  v.  B. 
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Of  tho  summons  a  form  is  given  in  the  Juridical  Styles,  and  its  Pabt  IIL 
terms  are  generally  the  same  as  when  the  pursuer  is  a  creditor,  with  chapmb  IIL 
the  exception  that  in  this  case  there  is  no  allegation  or  evidence  of 
bankruptcy  required,  the  proof  being  limited  to  the  value  of  the  lands. 
The  sale  is  in  the  same  form  and  place  as  when  a  creditor  pursues. 
Tlie  purchaser  obtains  a  decree  of  sale  with  the  same  facilities  for 
completing  his  title,  and  tho  decree  operates  as  an  adjudication  in 
favour  of  all  the  creditors  at  the  first  calling  of  the  process,  separate 
adjudications  being  here  also  discharged. 

When  there  is  a  surplus  of  the  price  after  satisfying  the  claims,  Hbib  takes 
warrant  is  granted  for  payment  of  it  to  the  heir,  although  he  decline  out^mmvjciI" 
to  enter,  the  decree  of  sale  being  an  adjudication  for  his  behoof,  as  well 
as  that  of  the  others  concerned,  and  a  sufficient  title  to  him  to  take  |^-  ^>oee  ''Heir 
up  tlie  reversion  ;  Middleniore  v.  Macfarlane,  2d  February  1833.    A  App^*No."2. 
different  rule  holds  with  regard  to  a  surplus  when  a  creditor  pursues, 
the  apparent  heir  in  that  case  being  bound  to  make  up  a  title  to  the  Elchies,  voce 
lands  to  authorize  him  to  receive  it ;  Stirling  v.  Cameron,  21st  July  «« Sale'»"]§o*8 
1742. 

By  Act  of  Sederunt,  10th  August  1754,  the  rule  as  to  the  expenses  Expenses. 
is  the  same  as  in  a  sale  at  the  creditor's  instance,  the  burden  being 
laid  upon  the  creditor  least  entitled  to  preference,  and  the  heir  him- 
self liable  to  no  part  of  it ;  Mackail  v.  Brown,  6th  March  1761.  M.  4029. 


We  may  notice  here  two  other  modes  of  judicial  procedure  for  sell-  CooNmoif  avd 
ing  lands,  in  which,  however,  the  sale  is  not  made  directly  by  the  summokb. 
Court,  but  by  the  party  under  its  authority. 

Cognition  and  sale  at  ike  instance  of  a  pupil  and  his  tutors, — 
This  takes  place,  when  the  estate  of  a  pupil  is  overburdened  with 
debt.  The  summons  sets  forth  the  pupil's  title,  the  extent  of  the  •l""^.  Styles, 
succession,  the  moveable  estate  being  specified  in  an  inventory,  and  ^  "**  ^* 
that  the  interests  of  debts,  and  the  other  annual  payments,  are 
equal,  or  nearly  equal,  to,  or  exceed,  the  rents — that  thus  there  is 
no  funds  to  aliment  the  pupil,  and  that  the  creditors  threaten  to 
adjudge.  The  summons,  therefore,  concludes  that  the  Lords  should 
take  cognition  of  the  amount  of  debts  and  yearly  value  of  the 
lands,  tho  creditors  being  ordained  to  exhibit  and  depone  to  their 
rights  and  diligences.  There  is  next  a  conclusion  that  a  sale 
should  be  declared  necessary,  and  then  that  warrant  be  granted  to 
the  pursuers  to  dispone  the  lands  and  grant  conveyances,  the  same 
being  declared  as  effectual  as  if  granted  by  the  pupil  after  majority. 
The  procedure  is  such  as  to  give  effect  to  these  conclusions.  It  is  Sale  can  only 
only  after  the  solemn  inquiry  thus  made,  that  the  Court  will,  in  the  ^*  °^  uroeet 

MECE88IT7' 

event  of  urgent  necessity  being  established,  authorize  the  sale  of  a 
pupil's  estate,  as  we  have  already  seen  in  the  case  of  Finlaysons  v.  F.  C. 
Finlaysons,  22d  December  1810.    There  is  here  no  judicial  act  of 
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Part  III.     transmission,  but  a  conveyance  granted  by  the  pupil  and  his  tutor 
under  the  authority  of  the  Court. 

Action  of  division  and  sale  at  the  instance  of  heirs-partioners. — 
These  also  are  proceedings  to  have  the  lands  divided,  or,  if  they  are 
not  capable  of  division,  sold,  and  the  price  divided,  not  by  a  judicial 
act,  but  by  the  parties  under  the  authority  of  the  Court     The  forms 

Tii.  pp.  145, 147.  of  the  summonses,  which  will  be  found  in  the  Juridical  Styles,  are 

explanatory  of  the  procedure.     The  Court  will  not  authorize  a  sale 
without  proof  that  the  subjects  are  incapable  of  division.     This  was 

15  S.  486.        required,  even  where  there  was  no  appearance,  the  subject  being  an 
inn  ;  Bryden  v.  Gibson,  4th  February  1837. 

The  next  mode  of  judicial  sale  of  lands  for  the  payment  of  creditors 
is  under 

3.  The  Mercantile  Sequestration^  which  also  presents  an  example 
of  transference  by  the  mere  act  of  the  law  from  the  bankrupt  to  the 
trustee  in  the  first  instance. 

It  is  very  important  to  keep  in  view  the  nature  and  effect  of  the 
judicial  transmission  of  the  heritable  estate  from  the  bankrupt  to  his 
trustee.  We  are  all  aware,  that,  in  the  first  place,  sequestration  is 
awarded  of  the  whole  estates,  heritable  and  moveable,  of  a  bankrupt, 
qualified  by  trade,  and  by  the  amount  of  his  liabilities,  to  have  liis 
affairs  adjusted  by  that  proceeding.  The  sequestration  is  effectual 
from  the  date  upon  which  it  is  awarded,  or,  if  it  be  not  awarded  at 
first,  still  it  is  by  the  24th  section  of  the  Act,  2  &  3  Vict  a  41,  made 
effectual  from  the  date  of  the  first  deliverance.  An  interim  factor  is 
by  16  &  17  Vict  cap.  53,  (which  makes  certain  alterations  upon  the 
enactments  of  the  previous  Statute,)  appointed  by  the  Lord  Ordinary 
or  by  the  Sheriff  on  a  remit  from  him.  At  a  meeting  held  at  a 
specified  distance  of  time  the  creditors  elect  a  trustee.  The  whole 
estate,  heritable  and  moveable,  of  the  bankrupt  becomes  vested 
in  the  trustee  by  virtue  of  an  act  and  warrant  of  confirmation 
pronounced  by  the  Sheriff  after  his  election.  We  have  already 
found,  that  the  effect  of  this  title  is  to  transfer  the  moveable 
estate  of  the  bankrupt  to  the  trustee,  as  at  the  date  of  the  seques- 
tration, absolutely  and  irredeemably,  and  no  imperfect  security, 
therefore,  as  an  unintimated  assignation,  can  be  completed  after  the 
date  of  the  sequestration,  so  as  to  compete  with  the  trustee's  title. 
But  it  is  different  with  regard  to  the  heritable  estate.  By  section 
79  of  2  &  3  Vict.  cap.  41,  it  is  enacted,  "  that,  by  virtue  of  the  act 
"  and  warrant,  the  whole  heritable  property  in  Scotland  shall  be 
"  transferred  and  vested  in  the  trustee  for  behoof  of  the  creditors. 


Tru9tbe\i 

TITLK. 


*  Mcrcantflo  seqaestration  will,  on  and  after  tho  Ist  November  1856|  be  regulated  by 
19  &  20  Vict,  c  79,  passed  to  amend  and  conBoIidato  the  laws  relating  to  bankrupt cy  in 
Scotland,  and  repealing  the  Acts  54  Geo.  III.  c.  137,  2  &  8  Vict.  r.  41,  and  16  &  17  Vict, 
o*  53,  to  which  Statutes  the  statements  in  the  text  rofor. 
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"  absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration,  Past  III. 
"  to  the  same  effect  as  if  a  decree  of  adjudication  in  implement,  as  ChaptkbIU. 
''  well  as  a  decree  of  adjudication  for  payment  and  in  security  of 
**  debt  subject  to  no  legal  reversion,  had  been  pronounced  in  favour 
"  of  the  trustee,  and  recorded  at  the  date  of  sequestration/'  Now, 
in  order  to  determine  the  effect  of  this  title,  we  must  refer  to  the 
position  of  a  creditor  holding  a  recorded  decree  of  adjudication. 
That,  we  shall  presently  find,  is  a  transmission,  whereby  the  holder 
may  obtain  a  real  right  in  the  lands,  but  it  does  not  of  itself  consti- 
tute a  real  right.  An  entry  from  the  superior  must  be  obtained,  and 
upon  his  warrant,  or  by  using  an  unexecuted  warrant  transmitted 
by  the  adjudication,  the  adjudger  must  be  infeft  That  then  is  the 
precise  position  in  which  the  act  and  warrant  of  confirmation  places 
the  trustee,  and  it  is  his  duty,  wherever  competition  is  apprehended, 
to  use  instant  diligence  to  make  his  right  real  for  the  benefit  of  the 
creditors.     The  act  contains  various  provisions  to  facilitate  this. 

By  §  87  the  bankrupt  must  grant  all  deeds  necessary  for  feudally  How  mat  thus- 
vesting  the  trustee.  If,  therefore,  there  is  reason  to  suppose  that  the  ^^oHx^,ut"" 
bankrupt  has  granted  any  security  or  conveyance  not  yet  completed, 
the  trustee  should  immediately  procure  from  him  a  disposition,  which 
cannot  be  challenged  on  the  ground  of  a  prior  inhibition,  the  right  of 
the  trustee  being  by  §  79  exempted  from  the  effect  of  that  diligence. 
If  a  disposition  cannot  be  procured,  then  the  trustee  must  endeavour 
to  procure  a  charter  of  adjudication  from  the  superior.  His  prefer- 
ence to  the  individual  creditor's  right  will  depend  upon  his  obtaining 
infeftment  upon  the  disposition  or  charter  before  the  creditor  is 
infeft. 

If  the  bankinipt's  right  was  incomplete,  the  trustee  may  by  §  87  Completiox  of 
complete  titles  in  his  own  person,  or  in  the  person  of  the  bankrupt  JJI^kkuTt's*^ 
The  bankrupt  may  have  granted  securities,  while  his  own  right  was  kiuut  pkr- 
personal,  and,  by  the  rules  already  explained,  the  completion  of  his  ^^^^ 
title  would  accresce  to  such  securities.     That  would  establish  a  pre- 
ference inconsistent  with  the  trustee's  duty  to  the  other  creditors. 
He  must,  therefore,  make  use   of  the   bankrupt's  personal   right, 
which  is  transmitted  to  him  by  the  act  and  warrant,  to  complete  the 
title  in  his  own  person,  taking  care  that  this  be  done  in  such  form 
that  his  own  title  will  be  valid  independently  of  any  infeftment  in 
the  person  of  the  bankrupt.     If,  for  instance,  the  bankrupt's  personal 
right  be  that  of  apparency,  it  would  defeat  the  trustee's  object  to 
take  disposition  from  him  ;  because  such  a  right  could  only  be  valid- 
ated by  completing  the  bankrupt's  title.     The  personal  right  being 
transmitted  by  the  act  and  warrant,  the  trustee's  course  is  to  obtain 
charter  of  adjudication,  which  the  superior  is  by  this  clause  required 
to  grant,  and  thereupon  to  take  infeftment.     It  appears  doubtful, 
however,  whether  the  act  and  warrant  of  confirmation,  although 
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declared  by  §  79  equivalent  to  decree  of  adjudication  in  implement 
of  sale,  would  form  a  sufficient  warrant  for  charter  of  adjudication  in 
this  particular  case,  there  being  no  procedure  tantamount  to  a  service 
of  the  heir.  It  would  probably,  therefore,  be  necessary  to  have  sum* 
mens  of  adjudication  under  the  new  forms,  implying  special  ch&i^, 
the  decree  upon  which  would  form  an  undoubted  warrant. 

But,  if  there  is  no  object  in  making  up  titles,  as  for  the  exclusion 
of  preferable  rights  or  otherwise,  it  does  not  appear  to  be  necessary 
to  do  so,  excepting  as  a  precautionary  course,  and  in  order  to  make 
a  feudal  title  in  the  trustee  appear  in  the  register  and  in  the  progress; 
for  the  87th  section  provides,  that,  without  a  feudal  title,  and  without 
the  concurrence  of  the  bankrupt,  the  trustee  may  grant  conveyances 
with  such  warrants  as  the  bankrupt  could  have  granted,  which  shall 
be  as  effectual  as  if  granted  by  the  bankrupt  himself 

When  the  bankrupt  is  dead,  and  titles  made  up  in  the  person  of 
his  heir,  the  trustee  may  by  §  88  petition  the  Lord  Ordinary  to  have 
the  estate  transferred  and  vested  in  himself.  An  abbreviate  of  this 
petition,  and  of  the  deliverance  upon  it  being  recorded,  operates  as 
an  inhibition,  and,  if  no  cause  is  shewn  to  the  contrary,  the  estate  is 
transferred  by  a  judgment  of  the  Lord  Ordinary  as  at  the  date  of 
the  sequestration,  the  effect  being  the  same  as  is  given  to  the  act  and 
warrant  of  confirmation. 

Provision  is  also  made  by  §  81  for  transferring  to  the  trustee 
estates  acquired  by  the  bankrupt  after  the  sequestration. 

The  sale  of  the  heritable  estate,  vested  in  the  trustee  by  one  or 
other  of  the  methods  now  described,  is  authorized  in  various  ways 
suited  to  different  circumstances.  The  creditors  may  direct  the 
trustee  to  sell  by  public  sale,  or  to  institute  a  judicial  sale,  and  this 
resolution  will  be  effectual,  although  there  be  an  heritable  creditor 
with  a  power  of  sale,  provided  that  creditor  has  not  taken  steps  to 
sell,  or,  after  taking  such  steps,  has  unduly  delayed.  This  course, 
however,  will  not  readily  be  taken  in  such  circumstances,  because 
the  trustee  can  only  sell,  when  the  heritable  creditors  do  not  consent, 
under  burden  of  the  securities  preferable  to  his  own  right.  When  a 
public  sale  is  resolved  upon,  it  is  made  at  the  upset  price  fixed 
by  the  trustee  with  consent  of  the  commissioners.  He  grants  a 
disposition  also  with  their  consent  to  the  purchaser,  which  conveys 
whatever  right  is  in  the  trustee,  and  discharges  all  securities  not 
preferable  to  his  right,  and  all  diligence  not  completed  at  the  date 
of  sequestration.  Upon  the  principle  of  the  decision  in  the  case  of 
The  York  Buildings  Company,  the  trustee  may  not  purchase ;  and, 
in  Brown  v.  Burt,  23d  December  1848,  a  purchase  by  the  trustee's 
son  was  held  void  as  being  truly  for  behoof  of  the  trustee  himself. 
The  trustee  may  sell  with  consent  of  an  heritable  creditor  having* 
a  power  of  sale ;  and  the  oonveyance  in  this  case  effectually  discharges 
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the  property  of  securities  preferable  to  the  consenting  creditor  in  so     PartIIL 
far  as  they  are  liquidated,  and  of  the  consenting  creditor's  security,  chaptbr  III. 
whether  it  is  paid  or  not,  and  of  all  postponed  securities.    A  creditor 
may  sell  by  virtue  of  his  own  power  of  sale,  notwithstanding  the 
sequestration,  and  the  trustee  may  concur  to  fortify  the  title,  and  he, 
or  any  creditor  preferable  to  him,  may  compel  the  selling  creditor  to 
account  for  the  reversion  of  the  price.     When  the  trustee  sells  with 
concurrence  of  an  heritable  creditor,  that  creditor,  though  thus  occu- 
pying the  position  of  exposer,  may  validly  purchase  in  terms  of  the 
99th  section  of  the  Statute,  which  provides  generally,  that,  when  any 
part  of  a  sequestrated  estate  is  sold  by  virtue  of  the  Act,  it  shall  be 
lawful  for  any  creditor  to  purchase  ;  Cruickshank  v.  WiUianiSy  15th  n  D-  614. 
February  1849. 

We  have  spoken  hitherto  of  public  voluntary  sales.     If  a  judicial  Judicial  balb 
sale  is  fixed  upon,  the  trustee  institutes  the  action,  which  in  this  case  ^  trustkb. 
may  include  either  a  part  of  the  estate,  or  the  whole  of  it.     The  act 
of  sequestration  is  sufficient  proof  of  bankruptcy.      The  heritable 
creditors  in  possession  are  alone  entitled  to  be  cited,  and,  when  the 
estate  is  sold,  payment  of  the  residue  of  the  price  being  made  to  the  §  93. 
trustee  after  satisfying  the  preferable  securities,  the  trustee's  dis- 
charge with  the  decree  of  sale  frees  and  disburdens  the  estate  in  the 
same  way  as  a  decree  in  an  action  of  ranking  and  sale. 

The  heritable  creditors  are  exempted  from  the  expense  of  the  §  94. 
sequestration,  and  they  are  only  liable  for  the  expense  of  selling  the 
heritable  estate,  when  the  sale  is  consented  to  by  them. 


4.  Adjudication  in  Implement, — This  is  a  process  for  obtaining  the  Pubposbofai 
judicial  completion  of  imperfect  conveyances,  or  of  obligations  to  Ju»>'catioh  in 
convey,  where,  from  any  circumstance,  implement  of  the  obligation, 
or  a  complete  conveyance,  cannot  be  obtained  voluntarily.  It  is  by 
this  proceeding  that  a  complete  title  is  obtained,  where  dispositions 
have  been  granted  without  procuratory  or  precept,  or  the  purchaser's 
right  stands  upon  minutes  of  sale  only,  or  in  loans,  where  there  is  an 
obligation  to  give  heritable  security,  or  the  bond  granted  is  insuffi- 
cient. It  is  used  also  to  transfer  entailed  estates,  when  the  next 
heir  obtains  a  right  through  the  succession  of  the  heir  in  possession 
to  another  estate  ;  and,  when  there  is  no  heir,  an  imperfect  conveyance 
is  made  effectual  by  adjudication  in  implement  directed  against  the 
Crown  as  tUtimus  hceres. 

The  process  was  formerly  incompetent,  until  the  holder  of  the  im- 
perfect conveyance  had  obtained  decree  and  letters  of  homing  against 
the  grantor ;  but  the  action  may  now  proceed  without  such  steps. 
Lord  Campbell,  in  the  case  of  Lumsden  v.  Lumsden,  states,  that  a  2  Beira  App. 
decree  and  charge  are  necessary,  where  the  action  proceeds  upon  a  ^^' 
verbal  bargain  validated  by  rei  interventtis,  before  the  summons  of 
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adjudication  in  implement  can  be  instituted.     But  that  does  not 
appear  consistent  with  the  doctrine  delivered  by  Erskine. 

In  order  to  a  clear  exposition  of  the  nature  of  the  proceeding,  we 
shall  take,  first,  the  case  of  an  action  of  adjudication  in  implement 
directed  against  the  grantor  of  the  obligation  or  imperfect  convey- 
ance.    In  the  Juridical  Styles,  we  have  the  form  of  a  summons,  the 
ground  of  action  being  a  minute  of  sala     The  terms  of  the  minute 
are  narrated,  and  that  it  has  not  been  implemented.    Wliatever  may 
be  the  ground  of  this  action,  it  must  be  accurately  set  forth.     In 
Wilkie  or  Smith  v.  Flower  dew ,  5  th  March  1850,  a  decree  of  adjudica- 
tion was  found  totally  null,  in  consequence  of  error  in  reciting  the 
date  of  an  assignation  upon  which  it  proceeded.    The  conclusions  are, 
that  the  lands  should  be  adjudged  from  the  defender,  and  declared  to 
belong  to  the  pursuer,  heritably  and  irredeemably,  in  implement  of 
the  obligations  in  the  minute — that  the  pursuer  and  his  heirs,  &a 
should  be  ordained  to  be  infeft  to  be  holdcn  a  me,  and  homing  against 
superiors  directed  for  that  purpose — that  the  defender  be  ordained  to 
disburden  the  lands  of  encumbrances,  and  free  the  purchaser  of  public 
burdens,  &c. — and  that  the  titles  should  be  produced  and  delivered 
Decree  in  terms  of  these  conclusions  enabled  the  pursuer  to  resort  to 
the  superior  for  a  charter  of  adjudication,  and  his  title  was  completed 
by  infeftment.     By  the  19th  section  of  the  Lands  Transference  Act, 
decrees  of  adjudication  in  implement,  as  well  as  of  sale,  are  to  contain 
warrant  of  infeftment  a  me  vel  de  me,  and  the  adjudger  may  com- 
plete his  title  either  by  resorting  to  the  superior  for  an  entry,  or  by 
infefting  and  holding  base  of  the  party  adjudged  from,  until  confir- 
mation.    This  is  a  good  title,  although  subinfeudation  be  prohibited 
It  has  been  assumed,  that  the  grantor  of  the  minute  of  sale  was 
infeft.     If  he  was  not,  then  the  decree  transfers  to  the  purchaser  his 
personal  right,  by  means  of  which  he  may  procure  himself  infeft  upon 
the  warrant  of  the  defender's  author. 

When  it  is  necessary  for  an  adjudger  in  implement  to  ask  an  entry 
of  the  superior,  it  is  an  unsettled  point,  whether,  like  the  creditor  in 
an  adjudication  for  debt,  he  is  entitled  to  obtain  a  charter  without 
production  of  the  debtor's  titles ;  Alexander  v.  Redfearn,  25th  June 
1841. 

When  the  grantor  of  the  imperfect  conveyance  is  dead,  judicial 
implement  of  his  obligation  is  obtained  by  proceeding  against  his 
heir.  Material  changes  in  this  procedure  have  been  made  by  the 
Lands  Transference  Act ;  but,  in  order  to  understand  its  enactments, 
as  well  as  for  preparation  to  examine  a  progress  containing  an  adjudi- 
cation in  implement  according  to  the  previous  forms,  it  is  necessary 
to  understand  the  old  procedure. 

The  first  step  was  to  fix  upon  the  heir  liability  for  his  ancestor's 
obligation.     This  was  done,  in  terms  of  the  Act  1540,  cap.  106,  by 
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letters  of  general  charge,  by  which  the  heir  was  charged  to  enter  him-     Part  III. 
self  as  heir  to  his  ancestor,  in  order  that  the  same  recourse  miglit  be  chaptbbIIL 
had  against  him  which  would  have  been  competent  against  the  an-  general 
cestor,  if  alive,  with  certification,  that,  if  he  should  fail  to  enter,  that  charge. 
should  not  prevent  the  charger's  remedy.     The  effect  of  the  general 
charge  vrss  fictioiie  juris  the  same  as  that  of  a  general  service,  viZb,  to 
establish  in  the  heir  a  representation  of  the  ancestor,  and  consequent 
liability  to  implement  his  obligation.     The  representation  being  thus  Suhvovb  or 
created,  the  next  step  was  to  constitute  the  debt  against  the  heir  by  coKSTiTunoir 
a  summons  of  constitution,  founded  upon  the  imperfect  conveyance 
and  the  general  charge,  and  concluding,  that  the  heir  shall  be  ordained 
to  make  up  titles  in  his  own  person,  and  dispone  the  lands  to  the 
pursuer.     There  is  also  a  conclusion  for  expenses,  if  the  heir  should 
appear  and  oppose ;  but  it  is  a  general  rule,  that  a  party  must  him- 
self bear  the  expense  of  constituting  a  debt  against  the  heir.     If  the  Decree  of  coh- 
heir  did  not  appear  in  the  action  of  constitution,  decree  passed  against  »titution  ih 
him  of  course,  subjecting  him  in  performance  of  the  ancestor's  obliga- 
tion as  lawfully  charged  to  enter  heir ;  and  that  was  an  effectual 
constitution  of  the  obligation  against  him,  as  liable  passiti  to  imple- 
ment it. 

The  next  step  was  to  establish  in  the  heir  a  fictitious  title  which  Special 
should  in  the  eye  of  the  law  be  regarded  as  equivalent  to  the  service  ^^^''***- 
by  which  an  heir's  title  is  made  up  to  his  ancestor's  estate.  To  lands, 
in  which  the  ancestor  was  infeft,  the  heir  enters  by  special  service. 
After  the  decree  of  constitution  he  was  served  w^ith  letters  of  special 
charge,  narrating  the  imperfect  conveyance,  the  general  charge,  and 
the  decree  of  constitution,  and  charging  him  to  enter  heir  in  special, 
with  certification,  that,  upon  his  failure,  the  complainer  should  have 
adjudication  and  other  diligence  against  him  as  charged  to  enter  in 
special. 

If  the  ancestor  was  not  infeft,  then  the  fictitious  title  was  created  General  bpr- 
by  letters  of  general  special  charge  as  equivalent  to  a  general  service,  ^^^^  ^"^'**'"- 
whereby  personal  rights  to  lands  are  transmitted.      These  second 
charges  were  upon  twenty  days,  after  which  the  summons  of  adjudi- 
cation in  implement  was  instituted,  founding  upon  the  whole  pre-  Summons  of 
vious  procedure,  and  concluding,  that  the  lands  should  be  adjudged  adjudication 
from  the  heir  as  charged  to  enter,  and  representing  his  ancestor  upon 
the  passive  titles,  and  should  be  ordained  to  belong  to  the  pursuer  in 
implement  of  the  minute  of  sale  or  other  obligation.     There  is  a  con- 
clusion also  for  infeftment,  and  homing  against  the  superior,  and  for 
production  and  delivery  of  the  titles. 

Those  were  the  steps  in  the  event  of  the  heir  making  no  appear-  Procedure, 
ance.     He  might  appear,  however,  in  the  action  of  constitution,  and  ^i^^edThd 
renounce  the  succession.   If  he  did  so,  then  there  could  be  no  decerni-  renounced. 
ture  against  him,  nor  any  chai^ge  to  establish  in  his  person  a  title  to 
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Pait  m.     the  lauds,  which  he  had  renounced.    Instead  of  a  decree  against  the 

Chaptkb  IIL  ^^^^>  therefore,  there  was  pronounced  in  the  action  of  constitution  a 

Decree  op  ooh-  decree  against  the  hcereditas  jacens  of  the  deceased,  which  was  thus 

sTiTUTioyeo^  made  liable  to  the  pursuer's  diligence.     Tliis  was  called  a  decree 

nuwmi  cau8  .  ^gy^^^^i^  cavsd,  the  effect  of  it  being  to  ascertain  the  amount  of  the 

deceased  party's  debt  or  obligation,  for  which  his  lands  might  be 

adjudged. 
Adjudication        Ilavini?  obtained  decree  cognitionis  causa,  the  purchaser  instituted 

IV  IMPLEMEJTT  ri«i-x'  ••  1  i.  x  L  J 'a     ^  •  x 

earura  hceredi-  summons  of  adjudication  in  implement  contra  nosreattatem  jctcentem, 
totem  jaeetUan.  founding  upon  the  general  charge  and  decree  of  constitution,  and 

concluding,  that  the  lands  should  be  adjudged  to  the  pursuer,  with 
decree  for  his  infeftment,  and  for  horning  against  superiors. 

Decree  pronounced  upon  the  action  of  adjudication  in  either  of 

the  forms  now  specified,  enabled  the  pursuer  to  obtain  an  entrj  from 

the  superior  with   infeftment,  which  effectually  vested  him  in  the 

property. 

Pbocedure  The  same  mode  of  procedure  was  competent  when  the  heir  himself 

AOAiNST  uEiR    ^^  ^j^g  dcbtor  or  obligant,  in  order  to  transfer  to  the  party  holding 

oBuoATioR.      his  obligation  the  heritable  property  to  which  the  heir  had  made  up 

no  title  ;  but  with  this  exception,  that,  in  this  case,  the  heir  being 
himself  debtor,  there  was  no  room  for  a  general  charge,  and  no  occa- 
sion for  an  action  of  constitution ;  but,  in  every  other  respect,  the 
steps  were  the  same. 
CnAROEii  ABO-       Important  alterations  have  been  made  on  this  matter  by  10  &  11 
irVicT^c^^    Vict.  cap.  48,  which,  in  the  6th  section,  declares  it  no  longer  compe- 
tent to  use  letters  of  general,  or  special,  or  general  special  charge.    In 
the  action  of  constitution,  the  citation  upon,  and  execution  of,  the 
summons,  are  declared  equivalent  to  a  general  charge  with  inducim 
expiring  at  the  same  date  as  the  inducted  of  the  summons,  which  must 
be  a  date  beyond  the  date  of  the  expiration  of  the  annus  deliberandi; 
7  8.  S82.  Mackintosh  v.  Macqueen,  9th  July  1829.     The  execution  of  the  sum- 

mons is  to  infer  the  same  certification  as  the  general  charge  did ; 
and  there  may  be  the  same  procedure  and  decree.  By  the  same 
enactment,  in  a  process  of  adjudication  following  upon  a  decree  of 
constitution,  or  directed  against  an  heir  upon  his  own  debt  or  obliga- 
tion, a  special  charge,  or  general  special  charge,  as  the  case  may 
require,  is  to  be  implied  in  the  execution  of  the  summons,  the  inducics 
expiring  at  the  same  time,  and  with  the  same  certification  inferred  ; 
and  the  subsequent  procedure  and  decree  are  to  be  the  same  as  . 
heretofore. 
CoHRTiTUTioir  The  actions  of  constitution  and  adjudication  may  be  combined, 
TioR  coiiBucED.  ^hcu  it  is  anticipated  that  the  heir  will  renounce;  and,  in  this  case, 

it  is  provided  by  the  same  clause  of  the  Lands  Transference  Act,  that 
the  sentences  of  constitution  and  adjudication  may  be  contained  in 
the  same  interlocutor,  and  in  the  same  extract.     This  facility,  how- 
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ever,  is  only  available  when  the  heir  renounces,  as  anticipated.     If     Part  in. 
he  does  not  renounce,  there  must  be  that  which  is  now  equivalent  to  Chapter  ni. 
a  special  or  general  special  charge,  viz.,  the  execution  of  a  summons 
of  adjudication.     When  in  a  combined  action  of  constitution  and 
adjudication,  therefore,  the  heir  does  not  renounce,  there  must  be  a 
separate  summons  of  adjudication ;  Browns  v.  Wood,  28th  Januaiy  13  D.  643. 
1851. 

After  decree  is  pronounced,  an  abbreviate  of  its  contents  is  signed  Abbreviatb. 
by  the  extractor  and  recorded  in  the  register  of  abbreviates  of  adju- 
dication within  sixty  days,  as  directed  by  the  Act  1661,  cap.  31.  I66ii  c  31. 
This  is  necessary,  if  the  superior  is  to  be  applied  to ;  but,  as  the  Act 
in  its  conclusion  reserves  the  effect  of  farther  diligence  by  infeftment 
or  charges  according  to  their  priority  prout  de  jure,  the  failure  to 
record  an  abbreviate  does  not  deprive  the  adjudication  first  followed 
by  infeftment  of  its  right  of  preference ;  Charteris  v.   Young,  2d  6  Br.  Supp. 
February  1714     An  error  in  the  record  of  the  abbreviate  may  be 
corrected  by  the  authority  of  the  Court ;  Steven.,  14th  June  184&        lO  ^- 1287. 

The  observations  already  made  in  regard  to  completing  the  title  of 
the  purchaser  in  an  action  of  sale  also  apply  here,  the  decree  now 
containing,  in  terms  of  the  Lands  Transference  Act,  a  warrant  of 
infeftment  by  alternative  methods  of  holding.* 

There  is  no  room  in  the  adjudication  in  implement  for  a  legal  Competitioms 
reversion,  the  transference  by  means  of  this  process  being  absolute  tions  »  hcpub- 
and  irredeemable.     Neither  can  there  be  place  for  a  pari  passu  pre-  *""^* 
ference,  as  there  is  under  the  statutory  provisions  with  regard  to 
adjudications  for  debt.     The  party  who  first  obtained  decree  of  adju- 
dication in  implement  was  held  to  exclude  another  party  craving 
adjudication  of  the  same  subject,  although  tlicy  came  into  Court 
together,  and  the  cases  appeared  in  the  roll  of  the  same  day  ;  Wright  ^  S.  92. 
V.  Murray^  29th  June  1821.     The  preference  is,  of  course,  secured 
by  the  party,  who  first  obtains  an  effectual  infeftment,  cither  by  the 
use  of  the  personal  right  of  the  defender,  or  by  sasine  upon  the 
decree  holding  base  of  the  defender,  or  upon*  a  charter  obtained  from 
the  superior.     In  Sinclair  v.  Sinclair,  21st  June  1704,  the  preference  ^'  ^^• 

♦  In  Liddle  v.  Thomson^  17th  November  1855,  an  adju«lication  in  implement  was  imde-  18  D.  61. 
fended,  and  the  question  arose,  whether,  tchen  tJte  heir  was  unentered,  the  decree  of  adjudi- 
cation could  competently  contain  a  warrant  to  infcft  in  terms  of  the  Lands  Transference 
Act,  §  19.  This  authorizes  the  Court  of  Session,  in  all  cases  when  pronouncing  decree  of 
adjudication,  to  grant  warrant  for  infefling  the  adjudger  ;  and  then  it  proceeds  to  provido, 
that,  where  "  the  party  adjudged  from"  is  entered  with  the  superior,  or  is  in  a  situation  to 
charge  the  superior  to  grant  entry  by  confirmation,  the  a(\judgcr  may  complete  his  title  by 
taking  infeftment  in  virtue  of  the  warrant  on  the  decree.  The  Court  held,  that  the  decree 
of  adjudication  here  might  competently  contain  a  warrant  to  infeft,  but  that  such  warrant 
was  entirely  at  the  risk  of  the  person  asking  it ;  and  they  refused  to  express  any  opinion, 
whether  in  this  case,  or  in  all  cases,  the  party  might  safely  take  the  warranty  and  under 
what  circumstances  he  might  or  might  not  act  upon  it. 
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Part  III.  was  given  to  a  second  adjudication,  the  superior  having  been  first 
Chapter  III.  charged  upon  it,  which  is  equivalent  to  an  infeftment.  The  superior 
cannot  avail  himself  of  his  position  to  defeat  the  priority  of  another 
6  D.  888.  party.  In  Macgregor^  dbc.  v.  Macdonald,  <fec.,  9th  March  1843,  a  pre- 
ference was  refused  to  a  first  charter  and  infeftment,  because  granted 
by  superiors  in  favour  of  themselves,  after  having  some  months  before 
refused  a  charter  to  a  competitor. 


IV.  Transmission  of  heritable  biqhts  from  the  dead  to  thb  Liviiia 

1.  Service. 
Rights  traks-       There  are  certain  rights  which  are  transmitted  ipso  jure,  without 
^ure!^^  *^^     any  judicial  form  or  process,  immediately  upon  the  death  of  the  pro- 
prietor to  his  heir.     Of  these  rights  the  most  important  are  leases,  in 
which  the  rule  mortuus  sasit  vivuTn^— otherwise  a  stranger  to  our  law 
— has  place.     Titles  and  offices  of  dignity  also  are  transmitted  jure 
sanguinis,  and,  along  with  heirship  moveables,  need  no  formal  trans- 
ference.    The  jus  crediti  bestowed  upon  the  heir  by  a  marriage  con- 
tract passes  into  his  person  without  service,  in  so  far  as  regards  the 
right  to  sue  for  implement  of  the  obligation,  because,  with  respect  to 
M.  12,874.        the  obligation,  he  is  a  creditor,  and  not  an  heir ;  Finlayson  v.  Finlay- 
F.  C.  son,  9th  December  1760 ;  Ogilvy  v.  Ogilvy,  Sc,  16th  December  1817. 

But,  if  the  obligation  had  been  implemented  by  securing  the  provi- 
sion, it  is  thereby  converted  into  a  right  which  must  be  taken  by 
service.     The  substitute  in  a  moveable  bond  named   immediately 
M.  5184.  after  the  creditor  does  not  require  service ;    Wilson  v.  Sellers,  6th 

July  1757.     And  this  rule  applies  to  heritable  bonds  not  completed 
by  sasine.     But  a  substitute  who  is  called  nominatim  second  after 
the  creditor  requires  service  to  prove  the  failure  of  those  named 
before  him.     Service  is  also  necessary  to  transmit  bonds  taken  in 
favour  of  heirs  secluding  executors,   or   in  favour  of  heirs-mala 
M.  voce  "  Ser-    Furniture  destined  in  an  entail  along  with  lands  is  transmitted  by 
*'  fiiroation  "^^  possession  without  service ;   Veitch  v.  Young,  25th  May  1808. 
App«.  No.  4.         With  regard  to  heritable  rights,  from  what  has  already  been  stated 

on  the  subject  of  transmission  intuitu  viortis,  it  is  evident,  that, 
wherever  a  conveyance  has  been  executed  to  take  effect  at  the 
grantor's  death,  there  is  no  need  of  any  judicial  inquiry  to  transmit 
his  property,  since  he  has  already  by  his  own  act  per  verba  de  pre- 
senti  transferred  it  to  a  disponee  named  by  himself,  and  this  disposi- 
tion, as  it  bears  the  form,  so  it  receives  the  effect,  of  a  conveyance 
inter  vivos. 
Service.  But,  when  there  is  no  conveyance  from  the  party  last  vested,  a 

judicial  inquiry  is  indispensable,  to  ascertain  who  is  entitled  to  the 
character  of  his  heir,  because  the  fee  of  lands  cannot  under  any  cir- 
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cumstanccs  be  transmitted  without  writing.     Tliis  principle  is  so     PartIIL 
strong,  that  one  even  who  is  substituted  nominatim  in  a  disposition  CHAmitlll. 
or  entail  cannot  be  vested  in  the  property  after  the  death  of  a  prior  Servicb  vbcbs- 
member  by  the  force  of  the  destination,  but  must  have  the  estate  »^R'»  where 

,   /  .  .       /•   1  •      i'  J 'A  •  •     A       v«  8UB3TITDT10H. 

conveyed  by  service  out  of  his  hosreditas  jacena  into  his  own  person. 
The  principle  holds  also,  whether  the  ancestor's  right  was  feudally 
complete  or  merely  personal,  the  judicial  transmission  by  service 
being  equally  necessary  in  both  cases  ;  Livingston  v.  Lord  Napier^  M.  15,409 ; 
9th  March  1757.     This  was  a  conveyance  by  the  Countess  of  Find- ^j^^^^-^- 
later  in  favour  of  herself  and  her  husband  in  conjunct  fee  and  liferent 
for  his  liferent  allenarly,  and  to  James  Livingstone.     Upon  the 
death  of  the  Countess,  James  Livingstone  took  infeftment  without 
service  ;  but  it  was  held,  that  the  deceased  Countess  was  not  thereby 
divested.     By  the  terms  of  the  disposition,  the  fee  was  taken  in  the 
first  place  to  the  Countess  herself,  and  James  Livingstone  was  an 
heir  substitute.     The  fee,  therefore,  being  in  the  hcereditas  of  the 
Countess,  could  only  be  transferred  by  service.     In  Gordon  v.  M^CuU  BelPs  Svo 
hch,  24th  February  1791,  the  destination  of  entail  was  to  myself,  ^^®*' ^^^* 
and  to  David,  my  son  ;  the  entailer  being  here  also  still  the  fiar,  and 
David  a  substitute,  the  latter  could  not  take  the  succession  without 
service. 

The  fee,  then,  whether  under  a  feudal  right  or  a  personal  right  Who  eictitlep 
having  been  vested  in  the  deceased — Who  is  entitled  to  be  served 
upon  his  death  ?     The  answer  is,  the  nearest  heir  existing,  none 
nearer  being  either  bom  or  in  utero  at  the  time  of  service ;  Lord 
MountsttLart  v.   Lady  Mackenzie,  {various  dates,   1707  to   1710.)  M.  14,903. 
When  subsequently  a  nearer  heir  appears,  the  one  served  must  divest 
himself  in  his  favour,  and  will  be  reckoned  a  trustee  for  him  during 
the  period  of  his  possession ;  but  bond  fide  contractions  during  the 
possession  are  effectual  against  the  heir,  as,  for  example,  the  jointure 
in  an  antenuptial  contract  of  marriage ;  MacdonaJd  v.  Mackinnon,  M.  5290. 
15th  February  1765,  affirmed  on  appeal  25th  February  1771. 

In  serving  an  heir,  the  first  thing  to  be  ascertained  is,  who  was  Service  must 
last  vest  in  the  fee.  If  the  deceased  possessed  upon  a  feudal  or  per- 
sonal title  not  limited,  it  is  clear  that  he  was  the  fiar,  and  the 
estate  being  in  his  hcereditas  jacens,  it  must  be  taken  out  of  it  by  a 
service  adapted  to  the  state  of  his  title,  according  to  the  rules  which 
we  shall  presently  explain.  But  the  course  is  less  clear,  when  the 
title  is  not  thus  simple,  but  bestows  rights  upon  more  than  one 
party ;  and  here  we  are  carefully  to  distinguish  the  rights  of  those 
who  are  called,  and  the  effect  produced  upon  the  title  of  the  disponer 
by  the  terms  in  which  he  calls  them.  Service, 

When  the  grantor  of  a  disposition  does  not  dispone  to  himself  in  7ute"dii»"' 
the  first  instance,  but  directly  to  A.,  whom  failing  to  B.,  then  if  A.  after  pomecm- 
(the  institute)  survive  the  disponer,  and  possess  without  making  up  a  rBRsoNALxixLE. 


be  to  last 

FIAR. 
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Part  III. 


Ghaptbr  III. 


Inst.  ill.  8,  73. 

M.  14,369 ; 
2  Robs,  L.  C. 
663,  568,  600.' 


8  S.  678. 


Wheji  first 
substitute  18 
called  after 
grantee's 

HEIRS. 

M.  14,366. 

M.  14,368. 

4  S.  742 ; 
8  Robs,  L.  C. 
63. 


Procedure, 

WHERE  insti- 
tute PRE- 
DECEASES TES- 
TATOR. 


title,  how  shall  B.  proceed  upon  the  death  of  A.  ?  Where  is  the  feel 
It  may  be  that  the  feudal  right  remained  in  the  disponer,  but  the 
personal  right  of  fee  was  transmitted  by  the  disposition  to  A.,  the 
institute,  who  died,  therefore,  vested  in  the  fee.  Thus,  a  service  by 
B.  to  the  disponer  would  be  inept.  He  must  serve  as  heir  to  A.,  who 
had  the  personal  right.  This  is  the  rule  delivered  by  Mr.  Erskine, 
and  it  is  illustrated  in  Hay  v.  Hay,  30th  June  1758.  Here,  a  father 
conveyed  his  estate  in  his  son's  marriage  contract  to  the  son  namina- 
tirriy  and  the  heirs-male  of  the  son  by  that  or  any  other  marriage, 
whom  failing  to  the  grantor  himself.  The  disponee  having  died 
without  male  issue,  the  property  reverted  in  terms  of  the  destination 
to  the  father,  who  entered  without  making  up  any  title,  but  it  was 
found  that  he  ought  to  have  had  a  general  service.  In  Dennistoun 
V.  Crichton^  5th  February  1824,  a  proprietrix  disponed  to  herself 
in  liferent,  and  to  A.  in  fee,  whom  ftfiling  to  a  series  of  substitutes. 
One  of  these  substitutes  having  served  heir  to  the  granter  of  the 
disposition,  the  title  was  found  inept,  inasmuch  as  she  was  liferenter 
merely,  and  the  service  ought  to  have  connected  the  party  served 
with  a  disponee  who  survived  her,  and  possessed  on  the  personal 
right  as  fiar. 

But,  when  the  first  substitute  is  only  called  after  heirs  of  the 
grantor's  body,  then  his  heirs  being  first  called,  the  fee  is  held  still  to 
remain  with  the  granter,  and  the  destination  is  to  be  taken,  as  if  he 
had  first  instituted  himself.  The  fee  thus  remaining  with  the  granter, 
the  service  of  the  institute  or  any  substitute  must  be  to  him ;  Credi- 
tors of  Carlton  Y,  Gordon,  8th  February  1748.  (Lord  Eilkerrak's 
report  states  the  facts  correctly.)  The  case  of  Peacock  v.  Glen,  22d 
June  1826,  is  to  the  same  effect.  The  disposition  was  to  heirs  of  the 
grantor's  body  of  his  present  or  any  future  marriage  in  fee,  whom 
failing  to  William  Beattie.  There  were  no  heirs.  William  Beattie 
took  infeftmont  on  the  disposition  without  service,  and  granted  a 
security  for  jPlOOO.  He  afterwards  became  bankrupt,  and  the  assig- 
nees for  behoof  of  his  creditors  made  up  titles  by  adjudication  upon 
charges  to  Beattie  to  enter  heir,  whereby  he  was  fiotione  juris  con- 
nected with  the  granter  of  the  disposition  under  a  passive  title.  The 
assignees  then  challenged  the  security,  which  was  reduced  upon  the 
grounds  that  the  conveyance,  being  taken  first  to  heirs  of  the  granter's 
body,  the  fee  remained  in  him,  and  that  a  service  was  also  necessary, 
inasmuch  as  without  it  the  notary  who  gave  infeftmont  to  William 
Beattie  had  no  evidence  of  the  failure  of  heirs,  and  that  the  sasine 
was  inept  under  the  Act  1693  without  specifying  the  service. 

Much  difference  of  opinion  has  prevailed  with  regard  to  the  proper 
form  of  procedure,  where  the  institute  first  called  dies  before  the 
testator,  the  questions  being — (1.)  Whether,  the  deed  remaining  un- 
delivered, any  right  vests  in  the  institute  during  the  testator's  life ; 
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and  (2.),  If  no  right  vests  in  a  predeceasing  institute,  then  how  are  Past  III. 
the  parties  called  after  him  to  make  up  their  titles?  They  cannot  ChapteeUI. 
serve  to  the  institute,  if  no  right  vested  in  him,  nor  can  they  serve 
to  the  testator,  if  he  disponed  the  fea  Are  the  substitutes  then 
conditional  institutes  ?  and,  if  so,  what  is  necessary  to  establish  that 
character,  and  to  complete  this  right  ?  These  questions  occurred  in 
the  case  of  Colquhoun  v.  Colquhoun,  8th  July  1831 ;  and  the  opinions  9  S.  911 ; 
of  the  Court  were  given  upon  a  remit  from  the  House  of  Lords,  and  57/*'  ' 
it  was  decided  by  the  judgment  of  the  majority,  opposed  to  the 
unanimous  opinion  of  the  First  Division,  that  a  service  to  the  entailer 
in  such  circumstances  is  inept,  and  gives  the  party  served  no  right 
to  the  procuratory  or  precept — that  the  institute  having  predeceased 
the  grantor,  no  right  had  vested  in  him — ^and  that  the  surviving 
party  next  called  after  the  institute  was  a  conditional  institute,  and 
should  make  up  his  title  by  obtaining  a  decree  of  declarator,  that  the 
first  institute  had  failed,  and  that  he  was  entitled  as  conditional 
institute  to  use  the  procuratory  and  precept — farther,  that  if  the  con- 
ditional institute  should  die  without  cxpeding  a  title,  the  next  sub- 
stitute should  have  it  judicially  declared  who  was  the  conditional 
institute  that  survived  the  testator,  and  serve  heir  to  such  condi- 
tional instituta  The  decision  in  Murray  v.  Murray ^  21st  May  1833,  11  S.  629. 
was  inconsistent  with  that  of  Colquhoun,  inasmuch  as  service  was 
found  to  have  been  effectually  expede  to  a  party  called  as  institute 
who  had  predeceased  the  testator.  The  principles  recognised  in  these 
two  decisions  were  in  some  respects  repudiated  in  a  subsequent  case, 
which  underwent  very  full  and  careful  investigatiqn  ;  Fogo  v.  Fogo,  2  D.  651.  • 
26th  February  1840  ;  House  of  Lords,  18th  August  1843.  Here,  the  2  Bell's  App. 
testator  disponed  to  A.  and  his  heirs,  whom  failing  to  B.  and  her  ^^^  \^'' 
heirs,  whom  failing  to  C.  A.  and  B.,  the  institute  and  first  substi- 
tute, predeceased  the  testator,  C,  the  party  third  called,  served  heir 
to  A.  the  institute,  and  made  up  a  title  upon  that  service.  It  was 
found  by  the  opinion  of  the  majority  of  the  Judges,  and  confirmed 
by  that  of  the  Lord  Chancellor,  that,  upon  the  death  of  the  testatrix, 
the  right  to  the  lands  vested  in  C.  by  the  predecease  of  the  institute 
and  first  substitute ;  and  it  would,  therefore,  appear,  although  not 
expressly  decided,  that  her  service  to  the  first  institute  was  unneces- 
sary. But  it  was  agreed  here,  that  there  is  no  sufficient  authority  or 
principle  to  justify  proceeding  by  declarator  in  such  a  case.  That 
portion  of  the  decision  in  the  case  of  Colquhoun  is  no  longer,  there- 
fore, of  any  authority ;  and,  although  a  declarator  for  the  purpose  of 
proving  the  fact  in  such  circumstances  cannot  be  objected  to,  it  can 
no  longer  be  regarded  as  a  step  of  conveyancing  in  transmitting  the 
right  of  a  deceased  party  to  his  successor. 

Having  ascertained  who  was  last  vest  in  the  fee,  it  is  next  neces- 

48 
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Part  III,  ^yj  ^q  determine  the  proper  character  in  which  the  next  heir  is  to 
Chapter  III.  be  served.  Where  there  is  no  destination  in  force,  whereby  the  rule 
Heir  must  of  legal  succession  is  controlled,  the  service  of  the  claimant  as  next 
PBRCTARACTBR  *^^  lawful  hoir  will  carry  to  him  the  right  of  all  subjects  descending 

by  law  to  the  heir  of  line.    We  do  not  here  enter  upon  the  rules  of 

succession,  as  that  subject  belongs  to  the  chair  of  Municipal  Law. 

B.  iii.  T.  8.       The  rules  are  contained  in  Mr.  Erskine's  Institutes.     But  service  as 

next  and  lawful  heir  or  heir  of  line  does  not  carry  subjects  settled  by 

special  destination,  although  the  party  served  may  be  entitled  to  take 

these  under  the  destination.    The  service  of  an  heir  claiming  under 

a  destination  must  be  in  the  character  of  heir  of  provision,  because 

one  may  be  heir  of  line,  although  not  entitled  by  the  destination ; 

and,  to  establish  the  character  of  heir  of  provision,  it  must  be  proved 

that  the  previous  members  of  the  destination  have  failed.     The  case 

Inst.  iii.  8,  74.   will  be  found  very  specially  put  by  Mr.  Erskine.    The  rule  is  illus- 

M.  14,015;       trated  in  the  case  of  Edgar  v.  Maxwell,  21st  July  1738,  where  an 

fi22^ft^5^    ^®^^*  called  under  a  destination  of  heirs-male  of  a  second  marriage, 

599.      '      '    having  served  as  heir-male  in  general,  the  estate  was  found  to  be  not 

thereby  transmitted.     The  service  should  have  been  as  heir-male  of 
8  S.  476.  provision.     In  Woodmass  v.  Hialopa  Trustees,  28th  January  1 826, 

the  substitute  in  an  heritable  bond  served  as  nearest  lawful  heir  of 
the  institute.  This  was  found  to  be  inept,  and  the  debtor  was 
decerned  to  pay  to  a  subsequent  heir  served  as  heir  of  provision  in 
general  to  the  institute,  the  fee  not  having  been  taken  up  by  the 
previous  service.  But,  where  the  character  in  the  service  necessarily 
implied  that  of  the  investiture,  it  was  sustained  as  sufficient ;  Hal- 
M.  14,448;  dane  V.  Haidanes,  27th  November  1766.  The  destination  here  was 
l^^'  to  Patrick,  and  the  heirs-male  of  his  body.     The  heir  was  served 

"  tanquam  legitimus  et  propinquior  hceres  Patricii,  qus  pcUris;"  and 
that  was  sustained  as  proving  that  the  claimant  was  heir-mala 
Where  one  is  erroneously  served  heir  of  provision  instead  of  heir  of 
line,  that  is  not  held  to  invalidate  the  service,  provided  there  appear 
upon  the  face  of  it  evidence  that  the  party  possesses  both  characters ; 
^R^f,L.C.    ^^^^  V.  Carruthers,  21  st  June  1 749. 

W9.  In  the  service  of  heirs  of  provision  it  has  always  been  considered 

proper  to  set  forth  specially  the  deed  containing  the  party's  right,  in 

order  to  make  certain  the  failure  of  the  prior  substitutes.     But  this 

was  not  formerly  reckoned  indispensable,  as  was  found  in  the  second 

M.  14,369;       branch  of  the  case  of  Hay  v.  Hay,  30th  June  1758,  where  service  as 

2  Rom,  L.  a    lawful  and  nearest  heir  of  tailzie  and  provision  was  sustained,  although 

'      '      '   not  referring  to  the  deed  containing  the  destination.    The  rule  is 

now,  however,  rendered  imperative  by  the  Service  of  Heirs  Act, 

IDA  11  Vict.    10  &  11  Vict.  cap.  47,  wliich  requires  that  in  all  claims  for  heirs  of 

'  provision  the  deed  or  deeds  shall  be  distinctly  specified. 

Services  are  of  two  kinds,  General  and  SpeciaL    A  general  service 
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confers  the  character  of  heir  in  general,  and  transmits  all  rights,  ex-     Pact  III, 
cepting  those  which  were  perfected  by  sasine  in  the  person  of  the  Chaptbb  III. 
ancestor,  and  which  can  onlj,  therefore,  be  transferred  by  special  ser-  The  obvbral 
vice.     The  general  service,  therefore,  carries  right  to  heritable  subjects  ""^^* 
not  requiring  sasine,  as  reversions,  servitudes,  beneficial  rights  under 
trusts,  reserved  burdens  on  bond,  lands  secluding  executors,  heirship 
moveables,  &c. ;  and  also  such  heritable  rights  as  require,  but  have 
not  been  perfected  by,  sasine,  as,  for  example,  the  personal  right  under 
dispositions  and  heritable  securities,  whereon  no  infeftment  has  fol- 
lowed    A  disposition  a  me  with  a  sasine  not  confirmed  is  carried  as 
a  personal  right  by  general  service ;  Douglas  v.  Somervel^  10th  July  m.  soob  ; 
1713.     Lord  IvoBY,  however,  records  the  opinion  of  Conveyancers,  J^°SJ^^" 
that,  in  this  case,  a  good  title  would  be  made  by  a  special  service  or 
precept  of  clare  constat  and  confirmation.     A  general  service  has  no 
efiect  whatever  in  vesting  the  party  served  with  lands  in  which  the 
ancestor  died  infeft ;  Ker  v.  Houneson,  12th  February  1708.     Here,  m.  14,357 ; 
there  was  a  disposition  to  the  father  in  liferent,  and  to  William,  his  ?  J^*^  ^  ^* 
son,  in  fee,  whom  failing,  to  Richard  in  fee.     Infeftment  passed  in 
favour  of  all  these  parties  for  their  respective  rights.     On  the  death 
of  William,  Richard  served  heir  in  general  to  him.      His  title  was 
found  inept,  and  a  disponee  of  Richard  was  dispossessed  by  the  next 
heir  of   William  serving  under  a  special   service.      This  decision 
shows  that  there  cannot  be  two  fiars  with  successive  rights  infeft  at 
once.     It  was,  therefore,  necessary  that  Richard,  his  original  infeft- 
ment being  inept,  should  serve  to  William,  but  William  having  been 
effectually  infeft  the  fee  could  only  be  transferred  to  his  heir  by  spe- 
cial service.     Where  infeftment  has  followed  upon  an  heritable  sccu- 
^^^7>  ^  general  service  is  ineffectual  to  carry  even  the  personal  obliga- 
tion contained  in  it ;  Lord  Hcdkerton,  v.  Drummond,  January  1 729.  m.  14,436. 
Of  the  transmission  of  heritable  rights  not  requiring  sasine  by  general 
service  there  is  an  example  in  Cuthbertson  v.  jBarr,  cfcc,  7th  March  M.  voce  "  Ser- 
1806,  where  the  price  of  heritable  property  created  a  real  burden  was  !!  fii^^^j*^  »""' 
found  to  be  effectually  carried  by  general  service.  App«.  No.  2. 

Special  service  is  used,  and  is  necessary,  to  transmit  to  the  heir  Special  seb- 
all  the  subjects  in  which  the  ancestor  was  infeft.  ^^^^' 

The  mode  of  expeding  services  was  entirely  altered  in  1847  ;  but  ^-  Old  form  of 
it  is  still  necessary  to  understand  the  former  practice,  in  order  to  test  sebvices. 
the  accuracy  of  titles  prepared  under  it.  The  claimant  purchased 
from  Chancery  a  brief  which  was  a  mandate  from  the  Sovereign  direct- 
ing a  Judge  to  ascertain  the  validity  of  the  claimant's  title  by  an 
inquest  or  jury  of  inquiry.  The  inquiry  could  not  proceed  until  fifteen 
days  after  the  brief  had  been  proclaimed  in  the  jurisdiction  where  the 
service  was  to  proceed.  The  jury  consisted  of  an  odd  number  of  fluc- 
tuating amount^  there  being  no  certain  rule,  although  latterly  by 
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Part  TIL     practice  the  number  was  generally  fifteen.    The  brief  for  a  general 
Chapter  III.  service  might  be  directed  to  any  Judge  Ordinary.     For  a  special  ser- 
vice, it  was  addressed  to  the  Sheriff  of  the  county  where  the  lands 
lay,  or  to  the  Sheriff-depute  or  substitute  of  Edinburgh,  as  coming  in 
place  of  the  macers,  who  formerly  exercised  judicial  functions  in  the 
service  of  heirs. 
Heads  of  in-        rjij^^  ^^j^^f  contained  seven  heads  of  inquiry,  of  which  the  two  first 
BKiETEs.  only  required  to  be  answered  in  the  general  service.     These  were : — 

1.  Whether  the  deceased  died  at  the  faith  and  peace  of  the  King. 
The  death  did  not  require  to  be  proved,  that  being  a  public  fact, 
unless  it  took  place  abroad,  in  which  case  it  was  established  by  the 
evidence  of  the  magistrates  of  the  place  where  it  occurred.  The  jury 
was  required  to  find,  whether  the  deceased  died  at  the  faith  and  peace 
of  the  King,  because,  if  he  was  a  rebel,  the  claimant  could  not  be 
served,  the  estate  being  forfeited  to  the  Crown.  2.  The  second  head 
was,  whether  the  claimant  was  the  next  heir  in  whatever  character 
might  be  specified  in  the  claim.  It  was  necessary  to  set  forth  the 
M.  14,423.        degrees  of  propinquity,  and,  in  Earl  of  CassiUis  v.  Earl  of  WigUm^ 

22d  July  1629,  a  service  was  set  aside,  because  every  link  was  not 
specified.     This  objection,  however,  is  not  available  to  a  party,  whose 
1  8.  393,  degree  is  more  remote  than  that  of  the  claimant ;  How  v.  Bryden, 

9th  March  1822.  Any  degree,  however  remote,  excludes  the  claim 
of  the  Crown  as  last  heir.  When  the  propinquity  is  recent,  it  may 
be  proved  by  witnesses — if  it  involves  a  remote  inquiry,  by  documents 
In  a  special  service  the  claimant  was  required  to  prove  that  the  ances- 
tor died  infeft,  of  which  the  evidence  was  charter  and  sasine,  or  con- 
secutive sasines  for  forty  years,  if  there  was  no  charter — ^also  the  date 
of  the  death,  in  order  to  show  how  long  the  lands  had  been  in  non- 
entry.  3.  The  third  head  was,  whether  the  claimant  were  of  lawful 
age.  This  referred  to  the  period  when  the  superior  of  ward  lands 
could  not  be  forced  to  enter  a  vassal  of  imperfect  age.  Afterwards  it 
was  invariably  answered  in  the  affirmative,  whatever  might  be  the 
claimant's  age.  4.  The  fourth  head  demanded  the  old  and  new  ex- 
tent of  the  lands,  in  order  to  ascertain  the  extent  of  the  casualties. 
The  old  was  proved  by  former  retours,  and  the  new  valuation  by  the 
county  cess-books.  5.  The  fifth  head  inquired  of  whom  the  lands 
hold.  This  was  shown  by  the  titles,  and  these  also  furnished  the 
answer  to  the  sixth  head.  6.  This  head  required  the  duties  to  be 
specified,  the  casualties  being  different  according  to  the  nature  of  the 
duties.  If  none  were  specified,  the  holding  was  of  old  presumed  to  be 
ward  Now  a  Crown  holding  would  be  held  to  be  blench,  and  one 
held  of  a  subject  to  be  feu.  7.  The  last  head  was,  in  whose  hands 
the  lands  now  are.  This  enabled  the  claimant  to  obtain  exemption 
from  the  duties  of  non-entry,  if  the  lands  were  subject  to  terce  or 
courtesy.     But  this  head  was  not  in  practice  answered. 
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The  service  proceeded  upon  a  claim,  in  which  the  party  answered     I*a«t  III. 
the  different  heads  of  the  brief,  and  he  produced  his  proof  to  the  jury,  chapteb  III. 
any  of  whom  might  competently  bear  evidence  in  the  case.     If  the  Pbocbdurb 
jury  were  satisfied,  they  returned  a  unanimous  verdict,  finding  the  b^po^b  tub 
claim  instructed  and  proven,  and  serving  the  claimant  heir  in  terms 
of  the  claim.     To  this  verdict  it  was  necessary  that  the  Judge  should  Vebdict. 
interpone  his  authority.    The  verdict  also  ordained  the  service  and  Retour. 
brief  to  be  retoured  (or  returned)  to  Chancery,  an  extract  from  which 
called  the  Retour  is  the  claimant's  evidence  of  the  service.     Before 
1650  the  principal  service  was  held  of  itself  complete  evidence,  but 
since  that  date  no  service  has  been  esteemed  complete,  unless  retoured ; 
M'Intosh  V.  M'Intoah,  2d  February  1698.  M.  14,431. 

By  the  Statute  already  referred  to  brieves  of  service  were  abolished  2.  New  forms 
after  15th  November  1847,  and  a  petition  to  the  Sheriff  substituted,  I^p^^'io'*  ii 
which,  in  the  case  of  a  general  service,  may  either  be  to  the  Sheriff  of  Vict.  c.  47. 
the  county  of  the  deceased's  domicile,  or  to  the  Sheriff  of  Chancery,  §§  i,  2,  3. 
a  new  officer  created  by  the  Act  to  exercise  the  same  jurisdiction  in 
services,  as  was  formerly  exercised  by  any  Sheriff  or  Judge  Ordinary.  §  27. 
Where  the  deceased  had  no  domicile  in  Scotland,  the  petition  must 
be  to  the  Sheriff  of  Chancery.     When  the  service  is  special,  it  may 
be  either  to  the  Sheriff  of  the  county  where  the  lands  lie,  or  to  the 
Sheriff  of  Chancery,  but  to  the  latter  alone  when  they  arc  in  different 
counties. 

The  petition,  which  must  be  signed  by  the  claimant,  or  a  manda-  Petition  of 
tory  specially  authorized,  is  to  be  in  the  form  appended  to  the  Statute,  ®''"^'^- 
and  to  contain  the  same  particulars  as  before,  excepting  those  points 
in  all  the  heads  but  the  second  which  relate  to  the  peculiarities  of 
the  ancient  feudal  holding.     The  date  of  the  ancestor's  death  must  be  §  4. 
stated.     In  services  under  entails,  the  prohibitions  and  clauses  irri- 
tant and  resolutive  may  be  omitted,  a  reference  to  them  in  specified 
terms  as  already  recorded  in  the  register  of  tailzies  or  sasines  being 
declared  equivalent  to  insertion.     There  is  a  similar  provision  with  §  6. 
respect  to  real  burdens,  and  all  other  conditions  or  limitations.     The 
seventh  section  of  the  Act  directs  publication  ;  and  the  petition,  thus 
presented  and  published,  is  declared  to  have  the  same  effect  as  a  brief  §  9. 
.  and  claim.      The  Sheriff  may  then  take  evidence  himself,  or  by  §  10. 
commission.     The  propinquity  of  the  claimant  may  competently  be 
proved  by  the  evidence  of  the  law  agent  in  the  service  ;  BoyJSy  24th  I6 1).  432. 
February  185S.     (Outer  House.)     Upon  considering  the  proof,  the 
Sheriff  may  serve  the  petitioner  in  whole  or  part,  or  refuse  to  serve 
him,  his  judgment  being  equivalent  to  the  verdict  of  the  jury  under 
the  inquest     The  proceedings  are  then  to  be  transmitted  to  Chancery,  Decree  op 
the  judgment  recorded,  and  an  authenticated  extract  delivered  to  the  ^JJ"^*" 
party  through  the  sheriff-clerk.    When  error  in  essenticUibus  occurs  in 
the  decree  of  service  and  in  the  books  of  Chancery,  it  must  be  cor- 
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Past  III.     rected  by  the  Judge  in  the  service,  and  not  by  the  Court  of  Sesion  ; 

Gha^^IIL  Farquhar,  23d  December  1853.     The  proceedings  before  and  after 

16  D.  312.        ^he  transmission  are  patent  to  the  public,  and  the  extract  decree  of 

§  13,  service  is  to  have  the  full  legal  effect  of  a  retour,  and  is  challengeable 

only  by  reduction  as  in  a  retoured  servica 
Who  mat  No  one  is  allowed  to  oppose  who  could  not  formerly  appear  and 

oPFosESKRYicx.  opposo  a  sorvico  before  an  inquest,  and  the  objections,  which  must  be 

in  writing,  are  to  be  summarily  disposed  of  by  the  Sheriff  The 
ancient  mode  of  procedure  in  a  competition  of  brieves  will  be  found 

3  Br.  Supp.  in  Thomson  v.  Spencerfield,  8th  June  1680.  No  one  could  formerly 
^^^'  oppose  a  general  service  excepting  a  party  claiming  to  be  heir,  and 
1  S.  91.           producing  a  competing  brief;  Cochrane  v.  Ramsay,  28th  June  1821. 

In  a  special  service,  the  object  of  which  is  to  obtain  a  title  to  a  parti- 
cular subject,  any  one  having  an  interest  in  that  subject  was  entitled 
M.  twee  "Tail-  ^0  appear  and  be  heard;  Innes  v.  Ker,  23d  June  1807.     But  this 
"  zie,"  Appx.     liberty  has  generally  been  limited  to  persons  either  infeft  in  the  lands, 
or  having  a  personal  right  to  them ;  and  the  general  rule  has  been 
applied  by  the  Court  under  the  recent  Statute  to  a  claim  of  special 
13 D.  126.        service;  Orahamy.  Graham,  23d  November  1850,  where,  overruling 
a  decision  of  the  Sheriff  of  Chancery,  it  was  held,  that,  in  order  to 
oppose  a  service,  the  objector  must  take  out  a  competing  brief,  and 
that  it  is  not  sufficient  to  allege  merely  that  he  has  an  interests     In 

4  Wil.  &  Sb.  the  case  of  Cochrane  v.  Ramsay,  29th  April  1830,  a  general  service  to 
App.  128.         an  ancestor  was  held  to  be  incompetent  where  there  had*  been  a  prior 

general  service  by  another  party  to  the  same  ancestor.  Notwithstand- 
ing that  decision,  however,  it  has  been  held  competent  to  expede  a 
second  service  in  the  person  of  one  claiming  to  be  the  true  heir,  in 
order  to  challenge  and  set  aside  a  previous  service  of  one  who  is  not 

10 D. 707.        the  heir;  Macaray.  Wilson,  15th  February  1848.     But  the  nullity 
of  a  second  service  to  convey  what  has  already  been  conveyed  by  the 

18  D.  636.        fii*st,  has  again  been  held  in  Wilson  v.  Gilchrist's  Trustees,  11th  Feb- 
ruary 1851. 

An  intending  competitor,  by  lodging  a  caveat  with  the  clerks  of 
Chancery,  or  of  the  Sheriff-court,  is  entitled  to  receive  notice  of  the 

8  8.  petition  when  lodged ;  and  he  may  then  present  a  petition  to  be  pro- 

ceeded with  in  the  same  way  as  the  other,  in  which  the  Sheriff  may 
sist  procedure,  that  the  proof  and  judgment  in  both  cases  may  pro- 

§  17.  ceed  together.   But,  if  a  party  prefers  to  have  his  case  tried  by  a  jury, 

he  may  advocate  for  that  purpose  before  the  evidence  begins,  and 
after  the  verdict,  the  Court  remits  to  the  Sheriff  to  give  judgment  in 

§  18^  terms  of  it.   The  Sheriff's  judgment  may  also  be  advocated  for  review 

within  a  short  fixed  time,  and  it  may  be  brought  under  review  like* 
wise  by  reduction. 

Eftbct  of  From  the  nature  of  the  special  service,  as  carrying  only  particular 

BRRVIC7B.  *f        o  ^    MT 
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subjects,  it  follows  that  a  general  service  cannot  include,  or  carry  with     Pabt  IIL 
it,  the  effect  of  a  special  service.    An  heir  of  provision  may  be  served  CHAmii  IIL 
in  that  character  in  general,  and  such  a  service  will  transmit  to  him  Gehbrixsui- 
rishts  specially  destined,  which  do  not  require,  or  have  not  been  com-  ^'^e  does  eot 

INCLUDE  flPB- 

pleted  by,  infeftment ;  but  service  as  heir  of  provision  in  general  trans-  oial. 
mits  no  right  completed  by  infeftment.      The  doctrine,  therefore, 
that  general  service  does  not  include  special  is  without  exception, 
saving  only  the  case  of  Crown  charters,  to  bo  afterwards  noticed. 

General  service  imports  a  universal  representation,  and  the  heir, 
therefore,  though  he  receive  nothing  by  it,  is  liable  for  all  the  ances-  Enk.  Inrt.  iii. 
tor's  debts.  8, 60. 

A  special  service,  on  the  other  hand,  implies  a  general  service  in  Specull  see- 
the  same  character,  and  so  service  of  an  heir  of  line  to  a  particular  o^e^l"mL^ 
estate  carries  not  only  the  property  embraced  in  the  service,  but  all  vice  to  the 
personal  rights  likewise  which  descend  to  the  heir  of  lino.     The  spe-  ^c^w"f 
cial  service  had  also,  until  lately,  this  serious  effect,  that  it  subjected 
the  heir  to  all  the  burdens  to  which  he  would  have  been  liable  if 
served  heir  of  line  in  general;  Lrummond,  February  1676.     This M.  14,457. 
rule  is  now  altered,  however,  the  Service  of  Heirs  Act  having  pro-  ;  2a 
vided,  that  no  special  service  shall  imply  a  general  service  except  as 
to  the  property  embraced  in  it,  and  that  it  shall  infer  only  a  limited 
passive  representation  to  the  extent  of  the  value  of  tlio  property  car- 
ried by  it. 

There  is  this  marked  distinction  between  the  effect  of  general  and  Oeiceral  seb- 
special  services,  that  the  one  is  a  complete  transmission,  and  the  other  I'tomw-ot™* 
is  not.     If  an  heir  served  in  general  shall  die  without  being  infeft  trambmmsio*. 
upon  a  procuratory  or  precept  to  which  the  service  gives  him  right, 
the  personal  title  has,  nevertheless,  been  effectually  transmitted  to 
him,  and  the  next  heir,  in  order  to  obtain  right  to  it,  must  serve  to 
him  as  last  vested  in  the  personal  fee.     On  the  other  hand,  a  special  Special  seb- 
service  vanishes  if  not  followed  by  infeftment,*  and  a  subsequent  lieir,  ^'^^  ''^''"  " 

1        1      •      1  J     1  1         1      •      1  *^  FOLLOWED 

therefore,  must  serve,  not  to  the  heir  last  served,  but  to  the  heir  last  by  infeft- 
vested.     The  personal  nature  of  the  special  service  is  distinctly  pre-  ***"^' 
served  by  the  Service  of  Heirs  Act,  which  declares  it  not  to  be  trans-  §  21. 
missible  so  as  to  infeft  the  heir  or  assignee  of  the  person  served. 
Although  the  special  service  does  not  now  imply  a  general  one,  an  heir 
of  line,  or  heir-male,  by  the  new  Act  may  petition  for,  and  obtain,  a  §  24. 
general  service  along  with  the  special 

The  utility  of  the  special  service  is  greatly  increased  by  provisions  Special  see- 
contained  in  the  Statute  for  making  it  not  only  a  writ  of  transmission,  ^'^^  ^^^ 

T^o»»«iit*.  BEARS  WAR- 

but  a  warrant  of  infeftment.     By  §  21  it  is  provided,  that,  for  com-  rant  to  w- 
pleting  the  feudal  title  of  the  heir  served,  but  of  him  only,  the  decree  ^*^* 
of  special  service  shall  contain  a  precept  of  sasine,  and  the  extract 
shall  have  the  legal  effect  of  a  disposition  by  the  party  deceased  last 

*  See  ut/rOy  note  p.  760. 
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infeft  in  favour  of  the  heir  served,  with  obligation  to  infefb,  assignation 
of  writs,  and  rents,  and  precept  of  sasine.*  Upon  this  infeftment 
may  pass,  but  only  in  favour  of  the  party  served,  by  the  form  pre- 
scribed by  the  Act,  and  this  infeftment,  with  the  decree,  is  declared 
to  be  an  effectual  investiture,  holding  base  of  the  deceased  and  his 
heirs  until  confirmation ;  and  that,  notwithstanding  any  prohibition 
of  subinfeudation  or  alternative  holdings.  The  right  of  the  superior 
is  reserved  to  require  the  heir  forthwith  to  enter,  and  to  deal  with 
him  otherwise  as  unentered.  The  nonage  or  insanity  of  the  deceased 
party  served  to  is  declared  not  to  prevent  the  effect  of  the  service  as 
a  disposition  from  him  to  the  heir  served.  It  is  carefully  to  be  noted, 
that  the  decree  of  service  and  warrant  of  infeftment  will  not  serve  as 
a  warrant  of  resignation,  the  effect  of  the  a  me  holding  in  the  obli- 
gation to  infeft  being  expressly  restricted  to  confirmation  only. 


Entrt  cum  he- 
nefieio;  1695, 
c.  24. 


Efte(t  op 
10  &  11  Vict. 
c.  47,  UPOH 

THIS  MODE  OP 
EXTRY. 


ICP.  1109. 


Entry  cum  bbnefioio  inventarii. — By  the  1695,  cap.  24,  apparent 
heirs  were  allowed,  before  entering,  to  give  up  an  inventory  of  the 
ancestor's  estate,  and  to  have  their  responsibility  for  his  debts  re- 
stricted to  the  value  of  the  inventoiy.  It  required  to  be  given  up  upon 
oath,  and  to  contain  a  particular  account  of  his  lands,  houses,  and 
other  heritable  rights.  It  was  signed  by  the  heir  and  witnesses,  and 
by  the  Sheriff  and  Sheriff-clerk,  in  whose  books  it  was  recorded.  This 
required  to  be  done  within  a  year  of  the  ancestor's  death,  and  within 
forty  days  thereafter  registration  was  necessary  in  the  record  for  in- 
ventories kept  in  the  books  of  Council  and  Session.  Any  property 
afterwards  discovered  might  be  added  to  the  inventory  by  an  eik 
within  forty  days.  The  benefit  of  the  measure  was  forfeited  by  wilful 
omission,  and  by  intromission  farther  than  was  necessary  for  custody 
and  preservation. 

This  form  of  procedure  did  not  obviate  the  necessity  of  entering 
by  the  regular  feudal  methods,  but  it  enabled  the  heir  to  enter  after- 
wards by  service  and  retour,  without  incurring  a  universal  represen- 
tation. 

This  mode  of  entry  is  in  all  probability  practically  superseded  by 
the  provisions  made  in  the  recent  Statute  for  limiting  the  effect  of 

*  A  party  having  died  infeft  in  certain  lands,  the  heir  obtained  decree  of  special  tervico 
containing  precept  of  sasine,  which  was  duly  extracted  and  recorded,  but  he  died  before  infeft- 
ment was  ezpede  in  his  favour.  The  question  arose,  whether,  under  the  Act  10  &  11  Vict, 
cap.  47,  giving  the  decree  of  special  service  the  effect  of  a  disposition,  a  personal  right  was 
not  vested  in  the  party  who  had  served,  notwithstanding  infeftment  had  not  followed.  The 
Court  was  of  opinion,  that  the  Statute  was  not  intended  to  alter  the  law  which  required 
infeftment  as  a  condition  of  vesting,  but  merely  to  facilitate  the  means  by  which  infeftment 
might  be  obtained ;  and  it  was,  therefore,  held,  that,  inrespect  the  title  under  the  service  was 
not  completed  by  infeftment,  the  decree  of  service  had  not  the  effect  of  vesting  such  a  per- 
sonal right  to  the  sulg'ects  contained  in  it  as  was  transmissible  to  a  disponee  of  the  heir : 
IxicJehaH,  rf-c.  (Aforeton's  Tnistees)  v.  Moreton,  19th  July  18M. 
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representation  by  service.     We  shall  notice,  therefore,  only  such     PabtIIL 
points  as  may  be  useful  either  in  examining  titles,  or  by  their  ana-  CHApraR  III. 
logons  application  to  the  forms  which  are  now  observed. 

An  inventory  might  competently  be  made  by  b.  factor  hco  abaentis;  Entry  cum 
Paton,  24th  July  1785.     It  is  beneficial  to  the  heir,  only  if  madej^^^^ 
before  servica     A  general  service  before  inventory  subjects  to  uni-  tent. 
versal  representation;    Coddrington  v.  Johnstone's  Trustees^   11th  ^*!^^* 
February  1818,  affirmed  31st  March  1834  ;  and  an  heir  who  had  given  2  Sh.  App.  118. 
up  an  inventory  might  pursue  a  judicial  sale  under  the  Act  1695,  pro- 
vided he  was  not  entered  by  service;  Blair^  27th  February  1751.  M.  5353. 
It  was  competent  to  the  heir  to  have  the  value  judicially  ascertained, 
sell  voluntarily,  and  pay  to  the  creditor  who  made  the  first  demand ; 
but,  if  cited  by  any  one  creditor,  it  was  incumbent  upon  him  to  bring 
all  the  creditors  into  the  field,  that  the  price  might  be  divided  accord- 
ing to  their  rights  of  preference ;  Lawson  v.  Udny^  28th  November  M.  5348. 
1 738.     The  proper  form  of  the  decree  against  an  heir  entered  cum 
henefido  inventarii  is  to  decern  against  him  for  the  debt,  reserving 
his  objections  to  full  payment;   Gordon  v.  Ross,  22d  July  1741.  M.  5352. 
Creditors  were  not  bound  by  the  value  attached  by  witnesses  to  the 
property  in  the  inventory,  and  they  might  insist  upon  a  sale  by 
auction  as  the  only  mode  of  discovering  the  true  value ;  Heirs  ofu.  5348. 
Strachan  v.  His  Creditor's,  1 2th  July  1 738. 

The  benefits  of  entry  with  a  limited  responsibility  may  now  be  BENEim  of 
attained  by  a  more  simple  and  less  troublesome  method,  either  where  ^JJJJ^^^^^j,, 
the  ancestor  was  infeft  by  special  service,  which,  as  we  have  already  sidiuty— how 
seen,  now  restricts  the  heir's  liability  to  the  value  of  the  subjects  ;  or,  ^^^  obtaihed. 
when  there  was  no  infeftment  in  favour  of  the  deceased,  by  general 
service  with  specification  annexed.     The  Service  of  Heirs  Act,  §  25, 
prescribes  the  form  of  the  petition  craving  the  effect  of  the  general 
service  to  be  limited  to  subjects  contained  in  a  subjoined  specifica- 
tion.    The  specification  is  to  be  referred  to  in  the  SheriflF's  judgment, 
and  embodied  in  the  extract  decree,  which  is  to  infer  only  a  limited 
passive  representation  to  the  extent  of  the  lands  in  the  specification. 

We  have  only,  before  leaving  this  Statute,  to  notice  the  provision 
for  the  annual  publication  of  an  abridgment  of  the  record  of  services^ 
which  record  is  always  to  be  patent,  and  extracts  obtainable  upon 
payment. 

We  now  proceed  to  examine  a  writ  which  forms  an  exception  to  the  Precept  op 
ordinary  rule,  that  the  entry  of  heirs  is  by  public  judicial  authority.    ^'**  ^^^^^*^^' 

2.  The  precept  of  glare  constat. 

This  is  an  acknowledgment  by  the  superior,  which  may  be  granted 
without  service,  that  the  party  is  the  heir  ;  and  he,  therefore,  grants 
warrant  for  infefting  him.  It  derives  its  name  from  the  words  in  the 
Jjatin  form  containing  the  superior's  declaration,  that  from  authentic 
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FastTII.     documents  it  clearly  appears,  that  the  grantee  is  the  heir.     The 

^    „   superior's  power  in  granting  this  writ  is  strictly  construed^  and  he 

M.  14  480  •  cannot  in  this  manner  enter  any  one  but  the  heir ;  Fifday  v.  Morgan, 
2  Rom,  L.  C.  20th  July  1770.  Here,  a  precept  of  dare  constat  in  favour  of  the 
^^*  heir  in  liferent,  and  his  son  in  fee,  was  found  inept,  and  a  security 

granted  by  the  son,  consequently,  void.    When  the  next  heir  is  a 

distant  relation,  and  it  is  known  that  a  nearer  has  existed,  there 

ought  to  be  a  service. 

Effects  of  This  instrument  implies  a  reference  to  the  original  investiture,  and 

^J^^^  ^       imports  an  acknowledgment  of  the  grantee  under  its  conditions.    The 

benefit  of  the  taxation  of  the  entry,  therefore,  continues,  although  it 
F.  C.  may  not  be  noticed  in  the  precept ;  Stewart,  3d  June  1813.     At  the 

same  time  it  forms  a  title  of  prescription,  and  was  sustained  as  the 
valid  foundation  of  a  progress,  even  where  it  was  invalid  when  taken, 
the  sasine  which  should  have  excluded  it  being  held  to  be  reduced  by 

1  S.  277.  the  long  prescription  ;  Harvey  v.  Hamilton,  cfcc,  29th  January  1822. 

The  precept  of  clare  constat  gives  no  right  to  any  subject  not  included 
Inat.  HI  s,7i.    in  it,  and  it  appears,  contrary  to  the  doctrine  delivered  by  Mr.  Erskine^ 

that  this  mode  of  entry  does  not  subject  in  a  universal  representa- 
M.  14,003.  tion  ;  Farmer  v.  Elder,  March  1683  ;  Gordon  v.  MaiUand,  1st  Decem- 
M.  11,166.  berl757;  Roseherry  v.  Creditors  of  Viscount  Primrose,  16th  July 
6  Br.  Supp.  926. 1 766.     But  one  cannot  by  this  mode  of  entry  avoid  the  burden  of 

debts  of  an  immediate  predecessor  three  years  in  possession,  which 

by  1695,  cap.  24*,  is  laid  upon  those  serving  to  a  remote  ancestor. 

That  liability  holds  equally  where  the  heir  enters  by  precept  of  clare, 
14  D.  1041.      the  Court  holding  that  equivalent  to  service  ;  Brown  v.  Henderson, 

17th  July  1862.     Nor  does  the  character  of  the  heir  require  to  be 

specified  with  that  rigid  accuracy  which  service  as  an  actus  legitimus 

2  Rom!l  C.     requires.     In  the  title  by  precept  of  dare  constat,  it  is  necessary  only 

287.  that  the  instrument  be  substantially  right  ;  Durham's  Trustees  v. 
2RoM^L.'c  Graham,  31st  January  1798  ;  and  the  immediately  preceding  case  of 
280.  *  Crichtons  Creditors  v.  Christian  Knowledge  Society,  16  th  Januaiy 
2  Robs,  L.^6.  ^  *^^^'     ^^®  ^^™®  ^^  ^^  again  acted  upon  in  Ogilvy  v.  Ogilvy,  5th 

288.  ''    *    June  1817. 

Pmbcription  The  precept  of  dare  constat  may  be  reduced  by  a  nearer  heir  any 
OF  8ERVICIS.      ^jj^^  ^j^,^j^  f^^^y  y^^^^  whereas  a  service  prescribes  in  twenty  yean 

l^^'R^^'     ^y  ^^®  '^^^  1617,  cap.  13,  and  cannot  afterwards  be  challenged  even 
L.  C.  583.  '      by  the  true  heir  ;  Neilson  v.  Cochrane* s  Representatives,  19th  March 
10  D.  461 ;       1840.     The  Statute  referred  to  protects  heirs  of  provision,  as  well  as 
I95T'  ^'  ^'    ^^^^»  of  Wood  ;  Campbell  v.  Campbell,  26th  January  184a 
Precept  of  The  precept  of  dare  constat  is  strictly  personal  to  the  heir,  being 

ciore  IS  8THICT-  expressly  excepted  from  the  Statute  1693,  cap.  35,  making  warrants 
HBis.  valid  in  favour  of  heirs  after  the  death  of  the  granter  or  grantee. 

Previous  to  the  Lands  Transference  Act,  therefore,  infeftment  could 
not  be  taken  upon  a  precept  of  dare  constat  after  the  death  either  of 
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the  superior  or  of  the  heir.    That  Statute,  §  15,  altered  the  law  so  far     Fast  III. 
as  to  provide,  that,  notwithstanding  the  death  of  the  superior,  the  chaptke  III. 
precept  should  still  remain  in  force  during  the  grantee's  life,  so  as  to 
infeft  him  ;  but,  if  he  shall  die  without  being  infeft,  it  is  void. 
This  instrument  is  not  affected  bj  the  Service  of  Heirs  Act 
The  form  will  be  found  exemplified  in  the  Juridical  Styles.     It  is  Foim  of  m- 
very  simple,  containing  an  acknowledgment  of  the  grantee,  whose  ^*"  ^' 
character  as  heir  ought  to  be  correctly  set  forth,  with  a  reddendo^  and 
a  warrant  for  infeftment,  which  will  now,  of  course,  be  in  the  brief 
form  allowed  by  the  Lands  Transference  Act.    Conditions  and  clauses 
irritant  and  resolutive  of  entails,  as  well  as  limitations  and  burdens 
in  other  rights,  do  not  require  to  be  inserted,  but  the  effect  of  inser- 
tion is  produced  by  reference  in  the  manner  and  under  the  various 
authorities  already  referred  to.     Such  other  alterations  as  may  be 
requisite  in  entries  granted  by  over  superiors,  under  the  operation  of 
the  provisions  contained  in  the  Lands  Transference  Act  for  obtaining 
entry  from  superiors,  will  appear  from  the  observations  to  be  made 
when  we  come  to  treat  of  the  entry  by  the  superior. 

3.  The  title  by  adjudicatioih  on  a  trust  bond. 

There  is  one  other  mode  of  expeding  titles,  resorted  to  by  an  heir 
who  has  been  anticipated  by  the  service  of  another,  or  who  is  from 
any  cause  desirous  to  try  the  validity  of  his  claim  without  entering 
by  the  feudal  methods  already  described.  The  mode  referred  to  con- 
sists in  a  trust  bond  and  adjudication. 

This  is  called  a  tentative  title,  having  been  adopted  when  the  heir  Effbct  op 
was  imcertain  as  to  the  strength  of  his  own  claim  or  the  position  of  ™"^J^^. 
his  ancestor's  affairs,  and  apprehended  danger  from  a  regular  entry,  tiost  ab  a  wh- 
He  grants  a  bond  for  the  full  value  of  the  estate  to  a  trustee,  who  '^^'^^^  '™^' 
returns  an  acknowledgment  or  back-bond  explaining  the  purpose,  and 
the  trustee  proceeds  to  adjudge  the  lands  for  the  debt     The  adjudi- 
cation proceeds  upon  a  charge  to  the  heir  to  enter,  according  to  the 
form  and  principles  already  explained.     By  the  charge  the  heir  does 
fictione  juris  enter  into  the  estate  in  so  far  as  regards  the  sum  upon 
which  the  charge  proceeds.     When,  therefore,  tlie  bond  is  for  more 
than  the  value,  the  adjudication  secures  the  whole  property,  which 
becomes  effectually  vested  in  the  heir  by  means  of  an  assignation  of 
the  adjudication,  granted  by  the  trustee  in  his  favour  in  implement 
of  the  arrangement     The  report  of  the  case  of  Craigie  v.  Kerr^  Jtc,  M.  yoee  "  A^jn- 
19th  January  1808,  shews  the  nature  of  this  tentative  title.   It  carries  ^^^  no.'  16  ; 
only  such  right  as  the  party  may  have,  and  is  not,  therefore,  excluded  i  ^^h  L.  C. 
by  a  competition  of  services  depending ;  nor  is  it  excluded,  although 
his  right  be  entirely  denied,  or  the  succession  be  that  to  an  estate 
strictly  entailed.     When  the  fee  of  an  estate  is  full  by  the  infeftment 
of  a  living  party,  special  service  is  incompetent,  because  the  inquest 
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PAitT  III.  could  not  in  such  circumstances  return  an  affirmative  answer  to  the 
Chapter  IIL  i^qui^J  whether  the  ancestor  died  last  vest  and  seised.  In  these  cir- 
cumstances, therefore,  the  trust-bond  and  adjudication  is  the  proper 
F.  C;  1  Rose,  form  of  procedure  to  try  the  right  of  a  new  claimant ;  Cunninghams 
L.  C.  396.  y  Qi^jj^^  27th  February  1812.  It  might  also  be  tried  by  a  general 
P.  C. ;  1  Ro88,  service,  but  that  imports  a  universal  representation;  Cartnichael  v, 
L.C.  394.         Carmichaely  15th  November  1810  ;  affirmed  on  appeal 

The  title  by  adjudication  upon  a  trust-bond  is  thus  a  method  known 

and  established  in  the  Law  of  Scotland,  and  vests  an  active  right  in 

M.  14,487 ;       the  truster,  and  transmits  to  his  heirs  ;  Hepburn  v.  Scotts,  25th  July 

349!*^"'^         1781.     The  truster,  therefore,  can  effectually  transact,  and  judicial 

acts  done  by  him  are  pleadable  as  res  judicata  against  his  heir ; 
^•J^.070;  Gordon  v.  Ogilvie,  I7th  February  1761.  But,  in  order  to  be  effectual, 
36(J.    '  this  title  must  be  completed  by  infeftment ;  and  if,  after  obtaining 

adjudication,  the  heir  shall  not  take  infeftment,  but  go  on  to  expede 
a  title  in  the  ordinary  feudal  form,  that  amounts  to  abandonment  of 
the  adjudication,  to  which,  therefore,  his  title  cannot  afterwards  be 
2S.  3G9.         ascribed;  BelUnden  y.  Lady  Essex  Kerr's  Trustees,  6th  June  1823. 
An  heir  who  makes  up  a  title  in  this  way  to  the  succession  of  a 
remote  ancestor  is  h'able  for  the  debts  of  an  intermediate  predecessor 
who  has  possessed  three  years  on  apparency,  under  the  Act  1695,  §  24, 
exemplified  in  the  case  of  Carmichael,  supra,  affirmed  on  appeal 
F.  C. ;  2  Sh.         In  the  case  of  Durdop  v.  Cochrane,  4th  July  1820,  affirmed  on 
f  ^Sss^l'  C     ^PP^^^  31st  March  1824,  an  attempt  was  made  to  try  the  right  to 
362.    '  an  estate,  not  by  a  trust-bond,  but  by  a  trust-disposition,  and  adjudi- 

Trust-dibposi-  cation  in  implement ;  but  that  was  found  to  be  incompetent,  where 
JUDICATION  IN  the  estate  is  in  the  possession  of  another  under  an  ex  facie  good  title. 
iMPLEME^^,  A8  rpj^g  dlspositiou  to  a  trustee  with  adjudication  in  implement  is,  how- 
TiTLE.  ever,  a  competent  and  sometimes  advantageous  method  of  expeding 

titles  to  an  estate  of  which  the  succession  is  not  disputed. 

It  only  remains  to  observe  here,  that,  when  the  propinquity  of  an 

heir  entering  by  trust-bond  and  adjudication  is  challenged,  he  must 

M.  12,641.        establish  it  by  proof ;  Oeddes  and  Clark  v.  BuU,  25th  February  1 796. 


Peculiaritt  in  Tbaksmission  of  Heritable  Rights  arising  from 

THE  NATURE  OF  THE  SUBJECT. 

In  pursuing  the  subject  of  transmission,  it  is  necessary  still  to 
attend  more  particularly  than  we  have  yet  done  to  the  mode  of  entry 
with  the  superior,  and  of  expeding  charters  from  the  Crown  ;  but 
before  entering  upon  these  subjects,  it  is  necessary  to  notice  shortly 
some  heritable  rights,  in  which  the  nature  of  the  subject  occasions 
a  peculiarity,  or  modification  of  the  ordinary  rules,  in  their  trans- 
mission. 
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1.  Crown  Rights.  Part  III. 
Upon  these  it  is  only  necessary  to  observe,  that  rights  acquired  by  chap™  in 

the  Crown  require  no  sasine,  and  are  not  indeed  capable  of  completion  Cbowh's  bioht 
by  infeftment,  inasmuch  as  there  is  no  superior  to  invest  the  Crown,  completb 
Thus  lands  falling  by  forfeiture  to  the  Crown  are  eo  ipso  consolidated  sabine. 
with  the  superiority.     When  the  Sovereign  succeeds  to  a  feudal  right, 
he  or  she  must  be  served  heir  in  special  to  the  deceased,  and  the  ser- 
vice when  retoured  to  Chancery  establishes  a  perfect  right  in  the 
Crown,  of  which  an  example  is  given  by  Mr.  Erskine.  Inst  ii.  3, 44. 

2.  Salmon  Fishings, 

Trout  fishings,  as  we  have  already  seen,  pass  as  part  and  pertinent  Traitimibbiov 
of  the  adjacent  land.  But  salmon  fishings  are  inter  regalia,  and  do  ^^  salmon 
not  pass  unless  specially  conveyed.  In  the  absence  of  a  special  con- 
veyance, therefore,  they  continue  the  property  of  the  Crown,  whose 
right  to  salmon  fishings  is  not  confined  to  rivers,  creeks,  and  estuaries, 
but  extends  to  fishings  in  the  open  sea  in  connexion  with  the  shore  ; 
Commissioners  of  Woods  and  Forests  v.  OammeU,  &c,  6th  March  13  d.  864. 
1851.  We  have  already  seen,  that  a  charter  cum  piscationibus  has 
been  held  a  good  title  to  prescribe  a  right  to  salmon  fishings  by  pos- 
session for  forty  years.  But  the  proper  title  is  a  specific  grant,  which 
may  either  be  in  a  charter  of  lands,  or  in  a  charter  conveying  the 
fishings  alone.  A  separate  grant  may  be  made  to  a  person  possessed 
of  no  adjacent  land,  and,  according  to  a  rule  already  observed,  this 
right  entitles  him  to  reasonable  access  through  the  neighbouring  pro- 
perty. When  the  right  is  once  established,  it  may  be  disponed  as  a 
separate  estate,  and  the  title  is  completed  by  infeftmcnt,  the  symbol 
according  to  the  former  practice  being  net  and  coble.  Both  the  con- 
veyance and  infeftment  may  now,  however,  bo  in  the  abbreviated 
form  provided  by  the  Lands  Transference  Act,  and  Infeftment  Act, 
and  completed  according  to  their  provisions. 

3.  Teinds. 

Teinds  or  tithes  consist  of  a  portion  of  the  fruits  of  the  soil,  origi-  Conveyancb 
nally  appropriated  to  the  support  of  the  Church.     They  are  of  two  ^^  t'^™'^*- 
kinds — the  parsonage  teind  or  greater  tithes,  consisting  of  corns, 
and  the  vicarage  teind,  which  consists  of  the  smaller  produce,  as  grass, 
fiax,  hemp,  &c.,  and  also  calves,  eggs,  &c. 

At  the  Reformation  all  teinds  which  had  not  previously  been  sepa-  Aknexation 
rated  were  annexed  to  the  Crown,  and  disponed  to  the  Lords  of  Erec-  ^^  teinds  to 

tion  or  Titulars  of  the  tithes,  under  the  burden  of  a  limited  provision 

to  the  reformed  clergy.  ^^^^'  ^-  ^^• 

In  order  to  relieve  landholders  from  the  burden  and  Inconvenience 
of  specific  exaction,  they  were  empowered  to  get  their  teinds  valued. 
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Past  III.     and  to  acquire  them  from  the  titular  at  nine  years'  purchase,  in  terms 
GflAn^m.  ^^  ^^®  decree-arbitral  of  Charles  I.  in  1629,  ratified  by  the  Act  1633, 
Valuatioh      ^^V'  1^'    When  the  heritors  do  not  purchase,  the  rate  of  teind  is  one- 
AHD  puBCHASE  fifth  part  of  thc  rent  of  stock  and  teind,  i.e,,  of  the  lands  including  the 
OF  TBiHM.        iQixid.     By  the  Act  1690,  cap.  23,  such  teinds  as  had  not  been  herit- 
ably disponed,  but  remained  in  the  hands  of  the  clergy,  were  bestowed 
upon  the  patrons  under  burden  of  stipends  and  augmentations  ;  and 
in  this  case  the  landholder  may  acquire  right  to  them  at  six  yean* 
purchase,  because  the  patron  had  no  previous  titla 
DiBPosinoK  OF      The  sale  of  teinds  may  either  be  voluntary,  or  it  may  be  judicial 
nnros— FORM  ]^j  process  of  valuation  and  sale.     In  both  cases  the  transfer  is  made 
Lut  H.  10, 40.  hy  disposition  and  sasine,  which  according  to  Erskine  is  the  only 

mode  of  transmission.  The  form  of  the  disposition  will  be  found  in  the 
i.  162, 3d  £d».  Juridical  Stylea  In  the  case  of  a  judicial  sale  we  narrate  the  decree 
of  valuation  and  of  sale,  and  the  term  of  entry  thereby  declared ;  and 
we  narrate  also  the  payment  of^ine  years'  purchase  as  the  price.  In 
the  dispositive  clause  by  the  ordinary  operative  terms,  the  granter 
dispones  all  and  whole  the  teinds,  parsonage  and  vicarage,  of  the 
lands  of  A,  but  under  burden  of  minister's  stipend,  future  augmenta- 
tions, and  other  burdens  imposed  or  to  be  imposed.  The  obligation 
to  infeft  IB  a  me  or  de  me  under  the  burdens  just  mentioned.  The 
warrandice  is  absolute  to  the  extent  of  the  price,  but  excepting  the 
stipend  payable,  as  well  as  future  augmentations.  There  is  an  assig- 
nation of  the  rents  and  writs,  and  an  obligation  to  make  the  titles 
forthcoming,  a  clause  of  registration,  and  a  precept  of  sasine.  By 
the  previous  practice,  the  symbol  was  a  handful  of  grass  and  com 
But  by  the  interpretation  clause  of  the  Infeftment  Act,  that  Statute 
applies  to  teinds,  and  the  short  precept  without  a  symbol  may,  there- 
fore, be  used. 
IirFEFTMEirr  on  Although  teinds  be  disponed,  they  are  not  separated  from  the  land 
DisposmoK  8E-  until  infeftment  follows  ;  and  in  such  circumstances,  therefore,  a  dis- 
ntoM  LAND.  position  of  the  lands  will  convey  the  teinds,  although  not  expressly 
disponed,  and  the  disponee  will  be  entitled  by  the  assignation  of  writs 
to  take  infeflment  upon  the  open  precept  in  the  disposition  of  teinds ; 
13  S.  832.  Mansfield  v.  Robertson,  26th  May  1835.  When  once  separated,  how- 
ever, by  being  feudalized,  a  distinct  title  is  requisite ;  and,  therefore^ 
where  teinds  had  been  acquired  by  disposition  subsequent  to  an  entail 
of  the  lands,  they  were  found  not  to  be  carried  by  the  entail  title ; 
M.  14,461.  Spalding  V.  Laurie,  20th  February  1784.  In  very  special  circum- 
stances, however,  intention  to  convey  the  teinds  will  be  presumed ; 
and  it  is  a  main  element  in  creating  the  presumption,  if  the  disponee 
is  burdened  with  payment  of  the  minister's  stipend.  The  authorities 
for  giving  weight  to  such  presumption  are  cited  in  the  report  of  the 
case  of  Mansfidd  last  referred  to. 
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4.  Patronage.  ^^'^  ^^^• 

The  right  of  patronage  had  its  natural  origin  in  the  provision  of  Chaptkb  IIL 
the  means  for  maintaining  religious  ordinances  according  to  the  rule: — 
"  Patronum  fadunt  dos,  oBdiJicatio,  fundtM."    After  the  right  arose,  it 
was  held  bj  the  founder  ipso  jure,  and  transmitted  along  with  the 
lands  without  separate  conveyance  or  sasine.     But,  if  once  made  the 
subject  of  a  separate  title,  it  is  thereby  rendered  a  distinct  tenement, 
and  all  subsequent  disponees  must  complete  their  right  by  infeftment ; 
Vrquhart  v.  Officers  of  State^  27th  June  1752.     A  patronage  may  be  M.  9916. 
conveyed  without  any  portion  of  the  lands  to  which  it  was  originally  Erak.  Inat.  ii 
united.     But  the  conveyance  must  embrace  the  full  right  of  patron-  ^*  ^^' 
age.     A  disposition  in  the  feudal  form  of  the  right  of  presentation  to 
the  first  vice  or  vacancy  was  held  utterly  inept  in  ArbiUhnot  v.  CaU  F.  C 
derwood,  19th  January  1821. 

The  form  of  the  disposition  is  given  in  the  Style-book.    After  nar-  Fobm  ov  d». 
rating  the  consideration,  we  dispone  the  advocation,  donation,  and  ^^^^aoX 
right  of  patronage,  of  the  parish  and  parish-church  of  A     The  other  i.  156, 3d  Ed». 
clauses  are  the  same  as  in  the  ordinary  disposition,  with  the  excep- 
tion, that,  as  there  are  no  fruits,  there  cannot  be  any  assignation  of 
rents.     By  the  former  practice,  the  symbols  inserted  in  the  precept 
and  instrument  of  sasine  were  the  key  of  the  church,  with  the  psalm- 
book  and  other  symbols  usual  and  necessary.     But,  as  patronages  are 
by  the  Infeftment  Act  expressly  included  in  its  provisions,  the  short 
precept  without  any  symbol  may  be  used,  and  the  terms  of  the  con- 
veyance may  in  every  respect  be  framed  according  to  the  provisions 
of  the  Lands  Transference  Act. 
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The  various  modes  of  transmission  which  we  have  now  examined, 
must  all  be  completed  by  the  act  of  the  superior,  excepting  in  sub- 
infeudation, which  is  in  itself  complete  as  a  new  fee  created  by  the 
mid-superior's  own  act  Whatever,  then,  may  be  the  nature  of  the 
acquirer's  right — whether  he  is  a  disponee,  desiring  immediate  entry 
upon  the  resignation  of  his  author — or  a  disponee  infeft,  desiring  to 
complete  his  title  by  confirmation — or,  if  it  be  a  body  of  trustees  holding 
warrants  from  a  deceased  vassal— or  the  maker  of  an  entail  or  his 
heir,  seeking  to  renew  the  investiture  with  the  prescribed  limitations 
— or,  it  may  be,  the  purchaser  at  a  judicial  sale,  with  his  decree  and 
warrant,  seeking  an  entry  upon  the  resignation  of  the  bankrupt,  or 
upon  the  strength  of  the  judicial  transference — or  a  creditor  or  ad- 
judger  in  implement  with  his  decree  of  adjudication,  making  the 
same  demand-— or,  whether,  in  fine,  it  be  an  heir,  with  or  without  the 
special  service,  seeking  entry  by  precept  in  the  lands  wherein  his 
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Part  III.     ancestor  was  infeft,  or  with  a  general  service  claiming  to  resiga  upon 

C    "~EB  III  *^^®  warrant  in  favour  of  his  ancestor — all  these  must^  in  accordance 

with  the  feudal  principles  developed  in  the  course  of  our  inquiries, 

resort  to  the  superior,  who  alone  can  grant  it,  in  order  to  obtain  the 

completion  of  their  respective  rights. 

For  delay  in  an  entry,  any  reasonable  hindrance  is  a  sufficient  exo- 
neration ;  and,  therefore,  it  was  sustained  as  a  good  defence  against 
action  of  non-entry,  that  the  superior's  father  had  been  killed  at 
Pinkie,  and  the  vassal  himself  taken  prisoner  and  detained  in  £ng- 
M.  9314.  land ;  RoUand  v.  His  Vassal^  19th  March  1554. 

Completion  op     Tlie  form  of  the  deed  to  bo  obtained  from  the  superior,  according 
lUTioM orot"  to  the  nature  of  the  warrant  held  by  the  applicant,  or  the  condition 
ooNFiKMATioN   of  his  tltlc,  has  already  been  explained  in  treating  of  the  charters  of 
vImaiJaii^     resignation  and  confirmation.     Here  we  shall  only  add,  that,  as  a 
iHYAUDATBs     gcncral  principle,  it  is  to  be  held,  that  the  completion  of  a  title  by 
uiB    ASBAjrre.  gj^j^^j.  ^f  these  forms  divests  the  last  vassal,  so  that  the  warrants  pro- 
ceeding from  him  are  no  longer  capable  of  being  used  to  procure 
another  entry.     The  words  of  style,  no  doubt,  bear,  that  the  grantee 
may  enter  by  resignation  or  confirmation,  or  both,  the  one  without 
prejudice  of  the  other,  but  it  is  inconsistent  with  correct  feudal  prin- 
ciple to  attach  to  these  words  such  a  construction  as  would  authorize 
a  recurrence  to  the  warrants  of  the  vassal  after  he  has  been  divested 
by  either  form.     Nevertheless,  it  was  certainly  held  in  the  case  of 
5  S.  383.  Stewart  v.  Earl  of  Fife,  20th  February  1827,  and  in  the  previous  case 

5  Br.  Snpp.      of  Cunningham  v.  Haldane,  Sd  January  1 754,  that  a  sasine  might 
L^c'  15'?'     competently  be  taken  upon  a  charter  of  resignation  and  confirmation, 

whereby  the  infeftmcnt  already  taken  upon  the  disposition  was  con- 
firmed.    The  best  Conveyancers,  however,  have  found  insuperable 
difiiculties  in  reconciling  this  decision  with  feudal  principle ;  and, 
while  it  is  proper  that  the  practitioner  should  be  aware  of  its  terms, 
it  would  be  very  unsafe  for  him  to  follow  it  in  any  degree  as  a  prece- 
dent.    It  is  difierent,  however,  where  from  any  cause  the  first  entry 
fails  of  effect,  because  the  warrant  of  the  last  vassal  remains  in  force 
F.  C. ;  2  Ro88,  until  he  is  validly  divested ;  Kibble  v.  Stewart^  16th  June  1814.    Here, 
.  209.        ^YiQ  confirmation  of  a  title  having  proved  inept  by  reason  of  ineffec- 
tual registration  of  the  sasine,  that  was  held  no  bar  to  the  disponer 
completing  his  title  by  resignation. 
Entry  by  con-      Where  the  ancestor  was  infeft  base,  and  has  left  no  warrant  for  in- 
FRBCEPT^op^"'^  fefting  his  heir,  it  would  be  a  circuitous  and  expensive  method  to  enter 
c^re.  the  heir  by  resignation  upon  the  procuratory  of  the  last-entered  vassal, 

because,  after  entering  by  charter  and  sasine,  he  would  have  to  eva- 
cuate the  base  fee  in  his  ancestor's  person  by  granting  precept  of 
dare  constat  in  favour  of  himself,  and  then  consolidating  by  resigna- 
tion ad  remanentiam.  The  necessity  of  a'procedure  so, complicated 
is  obviated  by  obtaining  from  the  superior  a  charter  of  confirmation 
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of  the  ancestor's  infeftnient,  combined  in  the  same  deed  with  precept     Part  IIL 
of  dare  constat  in  favour  of  the  heir.     Of  this  we  have  an  example  in   chapter  HI. 
the  Juridical  Styles.     It  is  followed  by  infeftment,  which  completes  i.  175^  3a  Bd». 
the  titla     In  adopting  this  form  of  entry,  however,  the  confirmation 
must  be  in  the  old  form,  specifying  every  deed  confirmed.     The  suc- 
cinct form  of  confirming  only  the  last  infeftment  is  limited  by  the 
terms  of  the  Lands  Transference  Act  to  the  cases  in  which  it  is  the 
sasine  of  the  receiver  of  the  charter  that  is  confirmed  ;  and  that  form 
is  not  applicable,  therefore,  in  combination  with  the  precept  of  dare 
constat,  where  the  infeftment  confirmed  is  that  in  favour  of  the  de- 
ceased ancestor. 

The  first  point  to  be  looked  to  by  a  party  applying  for  an  entry  is  Competbhct 
the  competency  of  the  superior.     In  order  to  validate  the  entry,  the  ^  qbIht^* 
superior  must  himself  be  infeft,  and  we  have  already  had  occasion  to  ektrt. 
notice  the  total  failure  of  a  title,  in  consequence  of  the  trustees  by 
whom  it  was  granted  having  all  died  without  being  infeft ;  Martin  v.  3  d.  485. 
Wight,  3d  February  1841.     When  the  superiors  are  heirs-portioners,  Where  supr- 
a  vassal  is  not  bound  to  take  an  entry  in  separate  portions.     Upon  r«>r8  are 
the  principles  which  protect  him  against  division  of  the  superiority,  tiorers. 
the  entry  must  be  granted  by  the  whole  jointly,  or  the  eldest  alone 
may,  by  the  prerogative  of  her  birth,  grant  it ;  Lady  Luss  v.  Inglis,  M.  15,028. 
30th  July  1678.   In  practice  the  concurrence  of  all  should  be  obtained. 
But  we  have  already  seen,  that  it  is  not  a  multiplication  of  superiors 
to  vest  the  dominium  directum  in  two  persons  pro  indiviso,  and,  when 
they  both  concur  in  granting  an  entry,  the  vassal  may  not  refuse  it ;   -  «  ^^ 
Cargills  v.  Muir,  21st  January  1837.     A  liferenter  by  constitution  is  g 
not  capable  of  entering  a  vassal,  because  the  superior  must  be  infeft  be  imfeft  » 
in  the  fee.     The  effect  of  a  blunder  in  this  is  shewn  by  Henderson  v.  I"' "?lI? 
Mackenzie,  19th  February  1836.     Here,  A.  entered  erroneously  with  j^  g.  540. 
the  liferentrix  of  the  superiority,  and  conveyed  mortis  causa  to  trus- 
tees, excluding  his  heir-at-law.      The   heir  thereupon  made  up  a 
title  as  heir  to  the  last  vassal  who  had  entered  correctly,  his  own 
entry  being  taken  from  the  superior  of  the  fee,  and  by  virtue  of 
this  title  he  reduced  that  conveyed  to  the  trustees.     But,  if  along 
with  the  liferent  of  the   superiority  a  special  power  is  conferred 
on  the  liferenter  to  enter  vassals,  then  he  may  competently  do  so ; 
Otbson-Craig  v.  Cochrane,  10th  July  1838;  aflirmed,  23d  September  J^j^.^332. 
1841.  446.  *    ^' 

It  seems  now  to  be  established,  that  the  vassal's  entry  is  good  if  Error  nr  titui 
taken  from  the  party  who  appears  ex  facie  of  the  records  to  be  the  ^^  ^^^^<>^ 
superior,  although  it  may  afterwards  be  ascertained  that  his  title  was 
erroneous.     This  is  one  of  the  points  decided  in  the  case  of  Oibson- 
Craig  just  referred  to,  and  the  same  doctrine  was  afterwards  applied 
in  Innes  v.  Gordon,  20th  November  1844,  where  it  is  distinctly  stated  7  D.  141. 
to  be  the  law,  that,  if  the  vassal  takes  an  entry  from  the  apparent 
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superior,  that  title  is  good,  although  the  superior's  title  be  afterwards 
reduced. 

We  have  already  shewn  tlie  diflferencc  of  the  terms  upon  which 
heirs  and  singular  successors  are  respectively  entitled  to  have  the 
investiture  renewed  in  their  favour.  The  privilege  of  entering  as  heir 
is  strictly  personal  to  the  heir  himself,  and  cannot,  therefore,  be 
claimed  by  any  party  who  holds  by  a  singular  title.  Trust-disponeea, 
therefore,  although  holding  for  the  benefit  of  the  heir,  must  enter  as 
singular  successors,  and  pay  a  year's  rent;  Orindlay  v.  HUl,  18th 
January  1810.  But  the  superior  is  debarred  from  this  claim  if  he 
recognise  the  heir ;  and,  therefore,  in  Hill  v.  Mackay^  5th  February 
1824,  the  superior  having  called  the  heir  along  with  the  trustees  in 
a  declarator  of  non-entry,  and  the  heir  having  thereupon  offered  to 
enter,  the  superior  was  held  bound  to  receive  him.  And,  when  the 
heir  of  the  disponer  is  willing  to  enter,  (thus  saving  the  disponee  a 
year's  rent,)  it  would  appear  that  the  superior  cannot  refuse  to  receive 
him  ;  Pigott  v.  Colvill,  9th  December  1829.  But,  as  a  general  rule, 
the  superior  may  refuse  to  enter  the  heir,  unless  his  right  is  established 
by  a  service ;  Fullerton  v.  Denholms,  18th  July  1678.  The  action  of 
non-entry  is  correctly  directed  against  trustees  having  a  personal  right, 
but  the  pursuer  is  bound  to  call  the  heir-at-law  pointed  out  by  them  ; 
Magistrates  of  Hamilton  v.  Hart's  Trustees,  2d  February  1854. 

With  regard  to  an  heir  of  entail,  it  was  held  by  Mr.  Erskine, 
that  an  heir  of  entail  is  not  a  singular  successor,  but  is  entitled 
to  entry  upon  payment  of  relief  duty  alone,  in  support  of  which 
he  cites  the  case  of  Lockhart  v.  Denham,  10th  July  1760;  while 
Lord  IvoBT,  in  his  note  to  the  passage,  refers  to  the  case  of  The  Duke 
of  Argyle  v.  The  Earl  of  Dunmore^  19th  November  1795,  in  which 
the  question  was  regarded  as  doubtful  The  difficulty  here  was  felt 
to  arise  not  from  the  change  of  the  destination,  because  the  composi- 
tion is  full  satisfaction  for  that,  but  from  the  admission  of  a  condition 
which  necessarily,  while  entails  remained  in  their  vigour,  precluded 
future  change,  and  so  cut  off  permanently  the  superior's  chance  of 
obtaining  a  composition.  But,  in  The  DvJce  of  Hamilton  y,  BaiUie^ 
22d  November  1827,  an  entry  having  been  given  to  an  heir  of  entail 
with  the  series  of  heirs  as  in  the  entail,  it  was  held  that  after  forty 
years'  possession  the  superior's  heir  could  not  object  to  enter  another 
heir  of  entail  upon  payment  of  relief;  and,  in  Stirling  v.  Ewart^  14th 
February  1842,  affirmed  4th  September  1844,  it  was  settled,  that  the 
superior,  having  given  an  entry  to  an  heir  of  entail  on  payment  of  a 
year's  rent,  is  not  entitled  to  claim  a  year's  rent  upon  entering  a  sub- 
sequent heir  of  the  investiture^  although  a  stranger  in  blood  to  the 
heir  whom  he  succeeds,  but  is  bound  to  enter  him  upon  payment  of 
relief  only. 

The  superior  is  entitled  to  give  the  entry  in  such  manner  that  his 


ENTBT  WITH  THE  SUPERIOB.  771 

legal  rights  may  not  be  evaded  ;  and,  therefore,  although  he  is  bound     Pabt  IlL 
to  grant  and  deliver  a  precept  of  dare  constat,  which  cannot  be  ChaptbhIIL 
assigned,  he  cannot  be  forced  to  deliver  a  charter  of  resignation,  under 
circumstances  imposing  a  stranger  upon  him  as  vassal,  without  pay- 
ment of  a  year's  rent;  Magistrates  of  Musselburgh  v.  Brown,  21st  M.  15,038; 
February  1804.     It  is  well  settled,  however,  that  a  vassal  in  whose  \^^  ^  ^' 
favour  a  feu-charter  has  been  granted  may  possess  without  infeftment, 
and  that  he  is  entitled  to  assign  it,  and  the  assignee  to  possess  with- 
out taking  an  entry,  as  long  as  the  precept  has  not  been  exhausted 
by  a  deceased  party;   Stewart  v.  Burnside,  12th  November  1794.  ^jj^'^27; 
Successive  parties  may  thus  possess  without  liability  to  enter.   In  the  lei.    * 
case  of  Gordon  v.  Orant,  29th  June  1814,  it  is  reported  to  have  been  F.  0. 
decided,  that  a  superior  is  not  bound  to  enter  a  vassal  deriving  from 
an  author  unentered,  unless  the  author  also  shall  take  an  entry.     But 
it  is  stated  by  Mr.  Bell  in  his  Commentaries,  that  the  Court  has  again  i.  26. 
and  again  taken  occasion  to  deny  that  decision  as  reported,  and  to 
recommend  that  it  should  be  publicly  understood,  that  no  such  deter- 
mination was  given.     Mr.  Bell  adds : — "  It  is  indeed  not  law." 

The  composition  payable  by  a  singular  successor  consists  of  the  CowpoernoN 
amount  of  a  year's  rent  for  which  the  lands  are  let,  or  may  be  let,  at  ^^^  '^^"c- 
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the  time  of  the  entry,  under  deduction  of  feu-duty,  public  burdens,  fkom. 
annual  burdens  imposed  with  the  superior's  consent,  and  reasonable 
annual  repairs  to  houses  and  otiler  perishable  subjects  ;  Aitchison  v.  m.  15,060; 
Hopkirk,  14th  February  1775.     The  vassal  is  also  entitled  to  deduc-  \^^'  ^  ^' 
tion  of  one-fifth  part  of  the  rent  for  teind,  wliether  the  teinds  have      '^,    ^ 

4  S.  224'  2 

been  valued  or  not ;  Thomson  v.  Simson,  24th  November  1 825.  Rosg,  L.  C.  189. 

When  a  singular  successor  pays  composition,  he  is  entitled  to  a  Vassal  payiko 
charter  in  favour  of  himself,  and  any  series  of  heirs  he  chooses  to  ^^.^IT!!!!!'!!!! 

,  *'  MAY  DICTATB 

name,  all  of  whom  the  superior  must  enter  on  payment  of  relief  alone,  series  of 
the  year's  rent  being  full  satisfaction  for  his  doing  so  ;  Magistrates  of^^^^^ 
Aberdeen  v.  Burnet,  l7th  June  1808;  dictrmt  of  Lord  Cobehousb  in  M.w«  "Supe- 
Duke  of  Hamilton  v.  BaiUie,  recently  cited;  and,  in  the  subsequent  case  ^'^•*No.  4*!*^ 
of  The  Duke  of  Hamilton  v.  Earl  ofHopetoun,  8th  March  1839,  it  was  i  D.  689 ; 
held  by  the  whole  Court,  that  a  purchaser  of  a  subject  from  a  vassal-  \^*^ 
superior  is  entitled  upon  payment  of  a  year's  rent  to  obtain  charter 
and  precept  in  favour  of  himself  and  his  heirs-of-law  in  any  order  in 
which  he  chooses  to  place  these  heirs,  provided  he  does  not  go  beyond 
them  to  strangers,  and  that  he  is  entitled  to  require  his  charter  to  be 
assignable,  and  to  assign  it  before  infeftment  to  any  person  he  pleases, 
and  to  the  heir  of  that  person,  and  that  such  assignee  has  a  right  as 
broad  as  his  author,  and  may  require  of  the  superior  a  charter  in 
favour  of  himself  and  his  heirs-at-law  in  any  order  he  chooses  ;  and 
that  the  heirs  of  either  the  purchaser  or  his  assignee  arc  entitled  to 
enter  on  payment  of  relief  only.  Estby  of  a 

A  superior  is  not  bound  to  enter  a  corporation,  because  a  corpora-  corpuratxox! 
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Pabt  in.     tion  never  dies,  and  by  the  entry  of  it,  therefore,  his  rights  would  be 
Chapter  III   ponnanently  excluded  ;   HUl  v.  Merchant  Company  of  Edinburgh^ 

F.  C;  2  Rom,  ^^^^  January  1815.     But  an  entry  to  the  office-bearer  of  a  corpora- 

L.  C.  320.  tion  and  his  successors  in  office,  for  the  use  and  behoof  of  the  corpo- 
ration, is  an  entry  to  the  corporation,  and  the  superior  having  once 
granted  this,  he  is  not  entitled,  when  charged  for  an  entry,  to  demand 

5 D.  1273.        a  year's  rent;  Campbell  y.  The  Orphan  Hoapitaly  28th  June  1843. 

In  cases  where  a  corporation  is  vassal,  it  is  usual  to  stipulate  for  a 
duplicand  once  in  each  period  of  twenty-five  years,  as  the  supposed 
average  of  human  life,  but  the  Court  will  not  enforce  this  or  any 

7  S.  642.  other  arrangement  which  is  not  consented  to  by  the  parties.     In  Earl 

of  Mansfield  v.  Gray,  22d  May  1829,  a  feu-charter  to  a  company  sti- 
pulated a  duplicand  every  twenty-five  years,  and  a  payment  of  jP500, 
if  in  violation  of  a  prohibition  a  sale  should  be  made.  A  sale  having 
been  made,  payment  of  the  <f  500  was  enforced. 

Original  We  have  already  noticed  the  general  character  of  the  charter  by 

CHARTRR  CON-    progFcss  as  distinguislicd  in  its  effects  from  the  original  grant,  the 

BY  PROGRESS,     couditious  of  the  feu  being  establi.shed  by  the  first  charter,  which, 

accordingly,  regulates  the  renewals  of  the  right,  and  must  be  referred 
to  in  all  questions  arising  out  of  charters  by  progress,  which  thus  bend 
to  the  authority  of  the  original  charter ;  and,  although  the  clauses  of 

""i2^'o'  ^'  ^^'  ^^^  ^^^^  grant  may  not  be  expressed  in  subsequent  charters,  they  are 

still  held  to  be  present  in  these   by  implication.     The  doctrine  is 

Home,  453.       strongly  illustrated  by  the  case  of  MackerreU  v.  Lord  Keith,  21st 

January  1801.  Here,  the  holding  in  the  original  charter,  dated  1602, 
was  blench,  and  the  reddendo  one  penny  Scots.  In  1702  this  was 
altered  in  a  renewal  of  the  investiture  to  £\2  Scots.  The  dP12,  how- 
ever, had  never  been  received,  and  the  superior  having  given  a  charge 
for  it  in  1801,  the  alteration  was  held  to  have  been  a  blunder,  and  the 
reddendo  found  to  be  regulated  by  the  original  charter.     The  case  of 

4D.482;  3  Oroham  v.  Duke  of  Hamilton^  27th  January  1842,  is  another  illua- 
'  *  '  tration,  the  vassals  in  lands  under  rights  dating  from  1657  having 
had  the  entire  right  of  property  by  their  titles,  until  in  1778  a  reser- 
vation of  mines  and  minerals  in  favour  of  the  superior  was  inserted 
in  a  precept  of  dare  constat  No  specific  possession  of  the  minerals 
having  taken  place,  it  was  decided  ^hat  the  reservation  was  ineffectual, 
the  superior  not  being  entitled  to  resume  any  part  of  the  property  or 
to  change  the  nature  or  measure  of  the  original  grant  ;   and,  in 

10  D.  1079.  Threipland  v.  Rutherford,  30th  May  1848,  a  right  of  hunting  hav- 
ing been  excepted  in  renewals  of  the  investiture  for  eighty  years, 
but  a  prior  charter  and  other  prior  titles  having  been  discovered,  con- 
taining no  such  reservation,  it  was  held  to  be  inconsistent  with  the 
original  titles,  and  disallowed.  Where,  too,  the  superior's  obligation 
to  enter  a  particular  party  for  a  taxed  composition  has  entered  the 
record,  it  is  not  lost  by  the  omission  of  it  in  the  titles  of  the  superior's 
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successor ;  Learmonth  v.  Governors  of  Trinity  Hospital,  1 6th  February     Part  III. 

^^^^-  CHArnwIII. 

The  statute  1592,  cap.  138,  was  passed  to  prevent  injury  to  third  i6D.  680. 
parties  upon  the  renewal  of  riglits  by  the  vassals  inserting  boundaries  Against  ixsbr. 
advantaireous  to  themselvea     This,  however,  has  been  found  to  apply,  "^'^  ^'  weomo 
only  where  the  renewal  of  the  investiture  is  in  favour  of  the  vassal  .     ,,^^ 

Act  1592 

himself,  and  not  where  the  charter  is  granted  to  a  stranger  upon  the  c.  188.    ' 
resignation  of  the  vassal,  whose  warrandice  is  necessarily  a  security 
against  the  insertion  of  lands  not  truly  embraced  in  the  title  ;  Credi-  m.  21,743. 
tors  of  TiUycoultry  v.  Murray,  5th  December  1701. 

On  applying  for  an  entry  the  vassal  must  produce  his  predecessor's  Vassal  afply- 
titles  :  and  he  is  bound  also  to  make  a  full  production  of  the  previous  ****  ^^*  bhtbt 

*  .  ,  *  ,  *  MUST  PRODUCE 

titles.     When  the  vassal  is  a  singular  successor,  production  of  his  sa-  titles. 

sine  in  the  declarator  of  non-entry  is  not  sufficient,  unless  the  warrant  Stair  iii.  5, 49. 

also  is  produced ;  and,  where  the  sasine  proceeded  upon  a  charter  and 

two  assignations,  production  of  the  charter  and  one  of  the  assignations 

was  held  insufficient ;  Maconochie  v.  Governors  of  Trinity  Hospital,  14  D.  8I8. 

29th  May  1852.     Sometimes  the  amount  of  the  reddendo  does  not 

appear  on  the  face  of  the  title,  but  is  determined  by  the  usage  which 

has  taken  place,  and  this  is  a  rule  conclusive  against  a  vassal  who 

cannot  or  does  not  make  a  full  production  so  as  to  instruct  that  he 

!s  erroneously  charged  ;  Earl  of  Mansfield  v.  Trustees  of  Scone's  9  8.  789. 

Lethindy,  14th  June  1831. 

When  there  is  a  defect  in  the  previous  title,  or  arrears  of  feu-duties  Novodamus. 
or  casualties  remaining  due  to  the  superior,  the  vassal  may  apply 
for  a  charter   or  clause  of  novodamus,  which  secures  him   against 
the  defect  of  the  right  as  regards  the  superior,  and  from  liability 
for  the  arrears,  because  novodamus  has  the  effect  of  an  original 
right,  and  implies  a  discharge  of  bygone  duties.      The  clause  of 
novodamus  may  contain  a  first  grant  as  well  as  the  renewal  of  a 
former  one,  and   every  subject    expressed   is  effectually  conveyed 
to  the  vassal,  although  there  be  no  antecedent  title  to  it  in  his 
person;  Scot  v.   The  Archbishop  of  Glasgow,  29th  February  1680.  M. 9339. 
When  the  novodamus  is  qualified  by  the  words  "  used  and  wont,"  then 
the  right  conferred  by  it  is  restricted  to  the  extent  of  the  previous 
use  ;  Bruce  v.  Rashiehill,  ike,  25th  November  1714.     It  is  evident,  m.  9342. 
however,  that  a  grant  by  novodamus  is  ineffectual  without  a  warrant,  Novodamm    ^ 
there  being  no  property  in  the  superior  to  re-issue,  if  it  remains  un-  "^J^'JJJJ],. 
resigned  in  the  person  of  the  last  vassal     Of  this  there  is  a  striking  rant. 
illustration  in  Grieve  v.  Williamson,  11th  December  1760.     Here,  M.  8022; 
there  was  a  disposition  with  procuratory  and  precept,  but  not  followed  \^^  ^'  ^' 
by  resignation  or  sasine.     Afterwards,  the  superior  without  receiving 
resignation  granted  a  charter  confirming  the  disposition  to  the  dis- 
ponee  in  liferent  and  his  son  in  fea     The  charter  contained  a  clause 
of  novodamus,  and  infeftment  followed  upon  it^     Upon  the  son'^ 
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Pakt  in.     death,  his  creditors  having  taken  steps  to  attach  his  right  of  fee,  the 
CHAPrBB  III.  fftt^^r  ^^^^  infeftment  in  his  own  favour  upon  the  original  disposition, 
and  this  was  Iield  to  be  an  effectual  title,  the  novodamua  being  a  nul- 
lity because  without  warrant,  and  tlie  charter  ineffectual,  inasmuch 
as  the  fee  was  full,  and,  no  resignation  having  taken  place,  the  lands 
were  not  in  the  superior's  hands. 
Superior  nr-         The  charter  by  progress  is  prepared  by  the  superior's  agent,  and,  as 
UTILITY  BY     *^®  superior,  according  to  the  feudal  notions,  acts  from  favour,  it  is  to 
oRANTiKo  AN     bo  hcld  as  a  general  rule,  that  the  style  which  he  chooses  to  adopt,  if 
KNTBY.  legal,  and  such  as  to  secure  the  vassal's  just  rights,  must  be  assented 

to ;  and,  as  the  superior  is  held  to  interfere  at  the  vassal's  request, 
and  only  does  what  he  may  be  compelled  to  do,  his  own  rights  are 
protected  by  the  clause  scUvo  jure  cujtLslibet^  which  necessarily  relates, 
not  to  the  right  of  superiority,  but  to  any  claim  which  the  superior 
may  have  in  connection  with  the  property  of  the  feu.     The  superior 
thus  incurs  no  liability,  and  is  not  responsible  even  for  the  sufficiency 
M.TO«  "Supe-  of  his  own  title.     Accordingly,  in  Syme  v.  Erskine,  16th  June  1801, 
„  ^^"'api)*!*^  *  superior  having  inadvertently  or  through  forgetfulness  granted  an 
No  8.  entry  after  he  was  himself  divested  was  found  not  to  be  liable  in  re- 

paration to  the  creditors  of  the  vassal  for  loss  of  their  recourse  against 
the  property  in  consequence  of  the  error. 
Inbkktioh  of  If  any  burdens  affecting  the  feu  are  not  referred  to  in  the  sasine 
IN  cHijiTE^ '  ^^  otherwise  upon  the  record,  the  superior  may  insist  upon  their  being 
Lands  Trans-  inserted  in  the  charter.  There  must  be  borne  in  mind,  also,  the 
ferenceAct,      necessity  under  the  Infeftment  Act  of  inserting  in  the  charter  of 

resignation  the  deduction  of  titles  formerly  required  in  the  instru- 
ment, where  the  grantor  or  grantee  of  the  warrant  is  dead. 
Liahility  for       While  the  vassal  is  at  liberty  to  subdivide  his  feu,  that  does  not 
cumuh  FEU-      infringe  upon  the  riffht  of  the  superior  to  have  his  returns  and  casu- 

DUTIKS     WHERE  o  »  <s  x 

PBu  DIVIDED,     alties  adequately  secured.     Although,  therefore,  the  feu-duty  and 

composition  may  be  apportioned  among  different  disponees,  the  supe- 
rior is  entitled  to  have  every  one  of  them  made  ultimately  liable  for 
the  cumulo  feu-duties  and  casualties,  he  being  bound,  on  the  other 
hand,  to  grant  upon  payment  an  assignation  of  the  claim,  in  order  to 
enable  the  feuar  who  pays  to  operate  his  relief  against  the  others  for 
their  proportions.     The  terms  of  a  clause  for  giving  effect  to  this 

14  8. 283.  arrangement  were  carefully  adjusted  in  the  case  of  Wemyss  v.  Thom- 
son, 19th  January  1836.  Wlien  the  superior,  however,  has  consented 
to  an  apportionment  of  the  feu-duty,  the  reservation  of  his  recourse 
for  the  full  amount  against  the  proprietor  of  each  of  the  subdivided 
parts,  although  sufficient  to  enable  him  to  recover  arrears  due  by  other 
portioners,  is  not  effectual  to  authorize  a  declarator  of  irritancy  ob  non 
solutum  canonem.  That  is  a  penal  action,  and  the  Statute  authorizes 
it  only  in  relation  to  the  full  feu-duty.  The  superior's  remedy,  there- 
fore, as  regards  each  of  the  parties  who  is  not  in  arrear  himself,  is 
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confined  to  personal  action  and  diligence,  and  poinding  of  the  ground ;     PawIIL 
Knight  v.  CargiU,  2d  July  184i6.  ChaptebIIL 

When  an  entry  has  been  obtained,  the  cTiarter  operates  to  the  heir  8  D.  991. 
as  an  implied  discharge  of  all  former  feu-duties  ;  Gibson  v.  Scot^  2d  M.  6500. 
February  1739  ;  Incorporation  of  Tailors  of  Glasgow  v.  Blackie,  11th  13  D.  1073. 
June  1851.     And  we  have  already  seen,  that  it  produces  the  effect  of 
fixing  by  its  own  terms  the  destination  to  heirs,  other  destinations 
contained  in  latent  personal  fees  being  thereby  sopita 

In  conclusion  upon  this  subject,  it  remains  only  to  observe,  that 
the  casualty  of  non-entry  is  not  purged  by  taking  out  a  precept  or 
charter,  unless  it  is  followed  by  sasine ;  Say  v.  Auchnames,  23d  m.  9291. 
March  1630. 

Mode  of  forcing  an  entry, — ^We  are  now  to  consider  what  remedy  mode  op 
is  available  to  the  vassal,  when  he  cannot  obtain  an  entry  through  «)rcinq  e^t 
the  refusal  or  delay  of  the  superior,  or  the  imperfection  of  the  superior's 
own  title.     There  have  been  three  great  efforts  in  the  history  of  our 
law  to  remove  the  difiiculties  and  obstructions  occasioned  by  the  par- 
tiality of  the  feudal  system  to  the  interests  of  the  superior.     Before 
the  Kebellion  of  1745,  if  a  subject  superior  refused  to  enter  a  vassal, 
it  was  necessary  to  obtain  from  Chancery  three  consecutive  precepts, 
commanding  him  to  grant  the  entry.     After  failure  to  obey  these, 
similar  precepts  might  be  obtained  against  the  next  higher  or  mediate 
superior,  and  upon  his  failure  in  like  manner  the  successive  over* 
lords  might  be  charged,  until  the  vassal  reached  the  Crown,  by  whom 
an  entry  is  never  refused.    This  troublesome  and  expensive  procedure  Hobvivo 
was  so  far  remedied  by  the  Act  20  Geo.  II.  cap.  50,  by  the  12th  sec-  aqaihst  supe- 

RIOKfl  IIIfUKS 

tion  of  which  an  heir  is  entitled  on  production  of  the  retour,  and  a  20  Geo.  11. 
singular  successor  with  his  procuratory  of  resignation,  to  obtain  c-  ^1  §  12. 
letters  of  homing,  charging  the  superior  to  enter  them  upon  fifteen 
days'  notice ;  and,  if  the  casualties  were  tendered  at  the  same  time, 
the  superior  was  bound  either  to  grant  the  entry,  or  to  state  his 
reasons  in  a  suspension  of  the  charga     He  was  always  entitled  to 
decline,  until  the  previous  titles  were  produced,  in  order  that  the  entry 
might  be  prepared  according  to  their  provisions.     The  foregoing  was  Chabqe 
the  remedy  before  the  Lands  Transference  Act,  when  the  superior  was  ^^^^^^^!^ 
himself  infeft.     When  his  title  had  not  been  made  up,  the  heir  was  feft  ;  1474, 
entitled  to  charge  him  under  the  Act  1474,  cap.  57,  to  enter  within  ^•^^' 
forty  days  under  the  penalty  of  losing  the  vassal  for  his  lifetime,  a 
forfeiture  which,  in  consequence  of  the  particular  terms  of  this  Act, 
extended  only  to  the  casualties,  and  not  to  the  fixed  annual  duties. 
The  superior  having  failed  to  enter  as  charged,  the  vassal  could  after   ' 
expiration  of  the  induc%(B  apply  to  the  next  over-lord  for  an  entry. 
In  order  to  have  the  benefit  of  this  remedy,  it  was  necessary  to  have  ^^p"  ®'  ™* 
the  tinsel  of  superiority  established  by  a  decree  of  the  Court  of  obitt. 
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Pabt  in.     Session  before  obtaining  a  charter ;  Dickson  v.  Lard  Elphinstone,  Ist 

CBApnRlII.  July  1802.     But,  although  entry  was  thus  obtained  from  the  over- 

M.  15,024.        lord,  the  vassal  and  his  disponees  were  not  thereby  relieved  of  the 

obligation  for  the  feu-duties  to  the  superior  who  had  been  passed 
13  S.  664.  over ;  Wallace  v.  Earl  of  EglinUm,  26th  February  1 835,  and  WcMace 
1  D.  162.         V.  Crawfurd's  Executors,  5th  December  1838.     Here,  a  party  after 

decree  of  tinsel  obtained  a  charter  from  the  Crown,  proceeding  upon 
proBceptum  omissionis  superioritatis.  His  disponee  also  entered 
with  the  Crown  in  the  same  terms  as  if  it  had  been  immediate 
superior.  This  without  prescription  was  held  insufficient  to  relieve 
the  disponee  of  the  feu-duties,  for  which,  accordingly,  he  was  found 
liable  to  the  true  superior  upon  his  completing  a  title  within  the 
period  of  prescription.  The  vassal  is  not  bound  to  wait  the  issue  of 
any  question  in  dependence  touching  the  right  to  the  superiority, 
but  is  entitled  immediately  to  obtain  his  decree  of  tinsel,  and  go  to 
the  over-iord  ;  for,  although  the  Statute  1474  enjoins  the  superior  to 
enter  without  fraud  or  guile,  these  words  were  held  here,  as  in  other 
M.  15,024.        old  Statutes,  to  mean  simply  without  prejudice  to  the  vassal ;  Dickson 

v.  Lord  Elphinstone,  already  cited. 
Inoonteniencb      The  remedies  now  detailed  formed  but  an  imperfect  cure,  on  account 
oFOLD METHODS  of  tho  cxpense  and  delay  unavoidably  attendant  upon  the  procedura 

KBIIOVBD  BT 

Lands  Tbanb-   At  the  same  time,  estates  of  superiority  had  been  greatly  multiplied 

PBBBNOE  Act.    \yy  ^j^g  advauco  of  commerce,  the  increase  of  population,  and  the 

extension  of  cities  and  towns.     The  nature  of  the  elective  franchise 

before  the  Reform  Act  had  also  led  to  a  great  increase  in  the  number 

of  estates  of  superiority,  the  value  of  which  was  destroyed  by  that 

Statute,  the  annual  returns  being  in  very  many  instances  elusory. 

Hence  arose  great  difficulty  and  inconvenience  in  obtaining  entries, 

for,  after  the  superior's  death,  there  was  no  sufficient  substantial 

interest  remaining  to  the  heir  to  induce  him  to  incur  the  expense  of 

making  up  a  title.     It  was  to  remedy  these  inconveniences  that  the 

10  &  11  Vict    provisions  of  the  Lands  Transference  Act  were  directed,  in  so  far  as 

^^'  they  give  increased  facility  in  obtaining  entry  from  the  superior. 

This  facility  is  created  in  two  ways  : — 1st,  By  making  it  compulsory 

to  grant  charters  of  confirmation ;  and  2d,  By  enabling  the  vassal 

more  readily  to  resort  to  the  over-superior,  and  providing  for  the 

temporary  or  permanent  forfeiture  of  the  immediate  superiority,  or 

for  the  relinquishment  of  it  by  the  immediate  superior. 

t.  CoMPULsoBT      Compulsory  confirmation  is  enacted  by  the  6th  section  ;  and  the 

—AVAILABLE     boncfit  is  providcd  to  parties  infeft  upon  four  different  kinds  of  war- 

OBLT  WHBBB     Hint.     It  is,  thorcfore,  available  only  to  a  party  infeft ;  and  confirma- 

'   tion  under  the  Statute,   therefore,  is  clearly  incompetent    before 

infeft  men  t.      Tlie  different  warrants  are  these: — (1.)  Conveyance 

from  the  last-entered  vassal     (2.)  Conveyance  from  one  whose  own 

title  is  capable  of  being  made  public  by  confirmation.     In  either  of 
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these  cases,  the  disposition  must  contain  an  obligation  to  infeft  a  me,  Past  in. 
or  an  obligation  to  infeft  a  me  vel  de  m^  It  would  appear,  therefore,  Chaftkb  III. 
that  confirmation  is  incompetent,  where  the  manner  of  holding  is  not 
mentioned.  (3.)  Decree  of  special  service.  (4.)  Decree  of  adjudica- 
tion or  sale  with  warrant  of  infeftmeut.  On  production  of  his  sasine, 
and  any  one  of  these  warrants,  the  party  may,  by  applying  to  the 
Lord  Ordinary  on  the  bills,  (shewing  in  his  application  the  terms  and 
conditions  of  the  holding,)  obtain  warrant  for  letters  of  horning  to 
charge  the  superior  to  gi*ant  confirmation  in  the  same  way  as  the 
like  diligence  is  used  for  compelling  entry  by  resignation.  Tlie  party 
is  to  tender  the  duties  or  casualties,  and  the  superior  must  grant  the 
charter,  or  shew  grounds  for  his  refusal  in  a  suspension.  The  superior 
may  insert  in  the  charter  the  tenendas,  the  reddendo,  and  all  other 
clauses  and  conditions  of  the  former  charters,  if  not  already  on  the 
record  or  duly  referred  to  in  the  title ;  but,  if  such  clauses  and  con- 
ditions are  already  inserted  or  referred  to,  then  the  charter  may  not 
contain  them  without  the  vassal's  consent. 

The  above  remedy  will,  of  course,  be  effectual  only  where  the  2.  Pbockduu 
superior  is  infeft.  When  the  superior's  title  has  not  been  completed,  tr/uhdm""' 
the  statute  allows  two  lines  of  procedure,  accommodated  to  the  Lasm  Trah»- 

.  1  1         r>  xi  *     *^  FEUEircB  Act, 

greater  or  less  value  of  the  superiority.  whkbkbupb- 

When  the  reddendo  does  not  exceed  £5  a  year,  the  right  of  supe-  "<>«  ^^ 
riority  may  be  absolutely  forfeited.     The  procedure  prescribed  by  this  .^  x  ^ 
view  is  an  application  to  the  Lord  Ordinary  on  the  bills  for  an  order  redc/endib  dobs 
on  the  superior  within  thirty  days,  (sixty  if  in  Orkney  or  Shetland,  »0T**cfitBD£5. 
or  abroad,)  to  get  himself  infeft,  and  enter  the  vassal,  or  to  shew 
cause  for  his  delay  or  refusal,  with  certification  of  forfeiture  if  he  fail 
If  this  order  is  not  complied  with,  the  petitioner  may,  after  the 
days  of  intimation,  obtain  a  judgment  forfeiting  the  right  of  superi- 
ority, and  finding  the  petitioner,  and  his  heirs  and  successors,  en- 
titled to  hold  in  all  time  coming  of  the  next  over-superior  by  the 
same  tenure,  and  for  the  same  reddendo,  as  under  the  forfeited 
superiority.     This  judgment,  when  extracted  and  recorded  in  the 
register  of  sasines  appropriate  to  the  lands,  extinguishes  the  right  of 
superiority,  and  enables  the  petitioner  to  apply  to  the  over- superior, 
as  now  his  immediate  superior,  for  a  charter.     The  charter  is  to  con- 
tain the  same  tenendae  and  reddendo  as  the  titles  of  the  forfeited 
superiority,  and  the  lands  are  to  be  held  according  to  these  in  all 
time  coming,  the  holding  of  the  intermediate  superiority  being  thus 
obliterated. 

When  the  reddendo  is  greater  than  £5  a  year,  or,  in  the  option  of  (20  Wbbu 
the  party,  whether  it  exceeds  that  amount  or  not,  the  procedure  is  ][^^IJj^  ^e 
directed,  so  as  to  create  a  temporary  forfeiture  of  the  superiority,  at  tasbal'b 
Here,  the  procedure  is  similar,  but  the  certification  in  the  first  order  ^^^^^^ 
is,  that  the  superior  shall  forfeit,  not  the  superiority,  but  the  duties 
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pAitT  IIL  and  casualties  payable  on  entry,  and  that  the  petitioner  shall  be  en- 
Chapter  III.  titled  to  retain  the  yearly  feu-duties,  until  he  is  reimbursed  of  the 
expenses  of  the  petition,  procedure,  and  making  up  his  title  in  this 
manner.  After  the  intimation  has  expired,  a  judgment  may  bo 
obtained  of  the  import  now  stated,  with  a  warrant  to  the  petitioner 
to  obtain  an  entry  from  the  Crown,  or  in  his  option  from  the  mediate 
over-superior,  as  in  vice  of  the  party  refusing.  The  expenses  may  be 
judicially  taxed  under  the  application,  and  decree  obtained  for  reten- 
tion of  the  amount.  The  extract  of  the  judgment  is  a  warrant  for  a 
charter  from  the  Crown,  which  will  be  obtained  by  observing  the 
procedure  to  be  explained  when  we  review  the  Crown  Charters  Act 
The  Crown  charter  in  this  case  bears  that  the  lands  are  "to  be  holden 
"  of  the  Crovmy  while  the  immediate  superiat^  remains  unentered^  and 
"  thereafter  until  a  new  entry  in  favour  of  a  vassal  become  requisite^  by 
"  the  sam^  tenure  by  which  they  were  holden  by  the  immediate  superior," 
And  the  reddendo  is, — "for  payment  to  the  immediate  superior  of  the 
"  annual  duties  and  casualties^  but  that  only  upon  completion  of  his 
"  tiUe  to  the  superiority,"  The  extract  decree  will  also  contain  war- 
rant for  letters  of  homing  to  charge  the  over-superior,  in  the  event  of 
the  vassal  choosing  to  enter  with  him.  The  effect  of  these  steps  being 
only  to  forfeit  the  superior's  rights,  while  he  lies  out  unentered,  the 
forfeiture  is  only  temporary,  and  the  rights  revive  in  their  full  effect, 
upon  the  superior  completing  his  titla 
Beuwquibh-  But  it  may  frequently  happen,  that  the  superior  will  himself  desire 
RioBTiT.  ^^  ^^  permanently  divested  of  the  superiority,  and  the  Statute  provides 

for  this.    Under  the  1 1th  section,  he  may  lodge  a  note  relinquishing  the 
superiority  in  favour  of  the  petitioner  and  his  heirs.    Of  this  relinquish- 
ment the  petitioner  may  himself,  or  by  his  counsel,  accept.     But  he  is 
not  compelled  to  accept,  and  he  may,  if  he  prefers  it,  refuse  the  relin- 
quishment, and  enter  with  the  Crown  or  the  over-lord.     If  he  accepts, 
the  authority  of  the  Lord  Ordinary  is  interponed,  and  the  right  of  supe- 
riority becomes  extinguished,  so  that  thenceforth  the  petitioner  shall 
hold  of  the  superior  of  the  relinquished  superiority.     By  the  decree 
the  petitioner  obtains  warrant  to  apply  to  the  over-lord  as  now  the 
immediate  superior;  and  the  charter  for  the  renewed  investiture  must 
in  this  case  contain  the  tenendas  and  reddendo  of  the  relinquished 
superiority.     By  the  20th  section  of  the  Statute,  the  judgment  of  the 
Lord  Ordinary  in  these  proceedings  is  subject  to  review,  but,  if  not 
reclaimed  against,  it  is  final,  and,  if  it  is  reclaimed  against,  the  judg- 
ment of  the  Court  is  final  without  appeal. 
Effect  of  de-       The  effect  of  the  investiture  obtained  by  forfeiture  or  relinquish- 
TORFB^E*     "^®^*  is  distinctly  defined  by  the  Act,  (§  12,)  in  conformity  with 
RELnrQuiBH-      fcudal  priuciplcs,  to  be  the  same,  as  if  the  superior's  heir  had  made 
mwutt' '^^"^  up  titles,  and  conveyed  the  superiority  to  the  petitioner,  and  the 

latter,  after  completing  his  title  to  it,  had  consolidated  the  separate 
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rights  of  superiority  and  property  now  in  his  person  by  resignation     P^ar  III. 
ad  remanentiam.     In  consistency  with  this  it  is  enacted,  that  the  GhaftuiIIL 
interests  of  the  over-superior  shall  not  be  extended,  his  rights  remain- 
ing the  same  as  if  the  superior's  heir  had  entered  and  continued  his 
vassal 

Upon  losing  the  superiority  by  forfeiture  or  relinquishment,  the  §  18. 
heir  is  entitled  to  the  value  of  it  under  deduction  of  expenses,  and 
the  receipt  of  the  value  does  not  infer  representation  beyond  its 
amount. 

Forfeiture  and  relinquishment  are  made  competent,  notwithstanding  g  14. 
prohibitions  against  subinfeudation,  or  either  estate  being  entailed. 
When  the  superiority  is  entailed,  the  price  is  to  be  applied  in  terms 
of  the  Lands  Consolidation  (Scotland)  Act,  1845 ;  and,  when  the 
vassal's  estate  is  entailed,  the  price  paid  for  the  superiority  is  to  be 
held  and  treated  as  an  entailer's  debt. 
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We  have  now  taken  a  survey  of  the  feudal  investiture  in  the  origin 
of  the  feu,  its  transmission  by  the  various  methods  conventional  and 
legal,  and  the  renewal  of  the  grant  by  the  same  authority  from  which 
its  creation  was  derived.  Hitherto,  in  some  measure,  the  subject  has 
been  viewed  in  an  abstract  form  without  limitation  to  any  one  class 
of  feus,  the  indefinite  capability  of  multiplication  being  an  inherent 
characteristic  of  the  feudal  system,  as  undefined  extension  is  of  the 
Gothic  Architecture  ;  and,  in  truth,  the  same  principles  pervade  the 
whole  scheme,  ftx)m  the  most  noble  feu,  which  recognises  no  superior 
but  the  Crown,  down  to  the  humblest,  which  cannot  reckon  the  de- 
grees of  its  removal  from  that  fountain-head  of  feudal  rights.  There 
is  a  variety,  however,  in  the  mode  of  granting  entries  to  Crown 
vassals,  consisting  in  the  procedure  by  which  the  investiture  is 
renewed,  and  the  terms  upon  which  it  is  granted.  The  difference  is 
thus  one  of  form  and  detail  merely,  the  principles  upon  which  these 
rights  depend  being  the  same  as  in  all  other  feudal  dependencies. 
But  it  is  necessary  for  the  Conveyancer  to  be  acquainted  with  the 
peculiarities  referred  to,  and  we  proceed,  therefore,  to  explain  the  mode 
of  expeding  Crown  charters,  shewing,  first,  the  procedure  which 
obtained  before  the  alterations  introduced  by  the  recent  Statute,  and, 
afterwards,  that  which  must  now  be  observed.  A  knowledge  of  the 
former  practice  is  required,  in  order  to  test  the  authenticity  of  titles 
expede  under  it.  The  importance  of  this  was  strikingly  illustrated 
upon  the  trial  of  a  party  claiming  the  title  of  Earl  of  Stirling  by  the 
Court  of  Justiciary  in  1839,  a  lull  report  of  which  was  prepared  by 
Professor  Swinton.    The  charge  was  the  alleged  forgery  of  a  Scotch 
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charter,  the  evidence  relied  upon  being,  in  part,  proof  by  Crown 
oflScers  and  experienced  Conveyancers  of  a  want  of  conformity  in  the 
document  with  the  practice  and  regulations  in  regard  to  expeding  and 
sealing,  without  which  no  authentic  writ  of  the  description  could  have 
been  obtained. 

Every  Crown  Grant  formerly  proceeded  upon  a  Signature — a  writ 
deriving  its  name  from  its  bearing  the  Sovereign's  Signature,  or  other 
equivalent  Royal  Warrant.  Anciently  it  appears,  that  the  Sovereign 
was  accessible  to  the  solicitation  of  private  parties  ;  and  the  Crown 
property  was  encroached  upon,  and  injured,  by  warrants  thus  granted 
without  inquiry.  It  was,  therefore,  ordained  by  the  Statute  1555 
cap.  20,  that  no  Signature  should  be  presented  but  through  the 
King's  ordinary  officers.  The  Barons  of  Exchequer  acted  as  commis- 
sioners for  the  Crown  in  examining  and  passing  Signatures,  until 
their  duties  were  transferred  to  Judges  of  the  Court  of  Session. 

In  order  to  obtain  a  Crown  charter,  there  must  be  a  warrant  from 
the  vassal,  as  in  the  case  of  a  subject  superior.  That  warrant  may 
consist  of  any  of  the  writs,  voluntary  or  judicial,  which  we  have 
reviewed  as  effecting  a  transmission  of  the  feu ;  and  the  nature  of 
the  charter  is  determined  by  the  same  feudal  principles  as  in  the 
cases  we  have  examined.  If  the  applicant  has  a  personal  title  with 
a  procuratory  from  the  last  entered  vassal,  he  obtains  a  charter  of 
resignation  ;  if  he  be  infeft  upon  that  vassal's  warrant,  a  charter  of 
confirmation.  Where  his  author  was  infeft  base,  he  may  either  take 
infeftment,  and  obtain  charter  of  confirmation,  or  obtain  warrant  of 
infeftment  from  the  Crown  in  a  charter  of  resignation  and  confirma- 
tion, divesting  the  last  vassal  by  confirmation  of  his  disponee's  infeft- 
ment and  of  the  infeftments  of  all  subsequent  disponees  down  to  the 
author  of  the  applicant,  so  as  to  make  resignation  upon  his  warrant 
effectual.  And  here,  as  in  any  other  case,  a  vassal  already  entered 
may  obtain  a  charter  in  order  to  a  new  investiture  for  any  legitimate 
purpose.  He  may  proceed  upon  a  procuratory  of  resignation  granted 
by  himself,  limiting  his  own  right  to  a  liferent,  and  propelling  the 
fee,  whereby  his  heir  may  be  saved  the  expense  of  a  service  after  Iiis 
death — or  for  new  infeftment  in  favour  of  himself  in  the  full  right, 
with  a  view  to  change  the  disposal  and  destination  after  his  death 
This  is  a  common  mode  of  procedure  to  create  a  new  investiture  in 
terms  of  an  entail. 

The  signature  was  a  writ  framed  and  indorsed  by  a  Writer  to 
the  Signet,  the  privilege  of  acting  in  this  matter  being  confined  to 
members  of  that  body.  It  contained  the  whole  clauses  of  the  charter 
desired,  for  which  it  formed  the  warrant,  after  being  approved  by  the 
Crown  officers.  It  was  called  a  signature  of  resignation,  or  of  con- 
firmation, or  of  sale,  or  of  adjudication  in  implement,  or  contra  hmre- 
ditatem  jacentem,  according  to  the  species  of  warrant  upon  which  the 
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applicant  proceeded.     There  were  also  signatures  of  ultimus  hceres,     Part  IIL 
proceeding  upon  a  gift  from  Exchequer,  when  subjects  had  fallen  to   chapter  III. 
the  Crown  through  failure  of  heirs. 

The  clauses  of  a  signature  of  resignation  were  these : —  Glacsbs  of 

(1.)    The  dispositive,  which  it  was  indispensable  should  contain  ^^^^^^ 
everything  intended  to  be  conveyed  by  the  charter. 

(2.)  The  quasquidem,  deducing  the  right  from  the  last  entered 
vassal  by  disposition,  procuratory,  or  decrea 

(3.)  The  tenendas,  containing  the  holding  with  its  parts  and  per- 
tinents. This  clause  contained  the  only  material  difference  from  the 
charter  by  a  subject  superior,  in  the  long  list  of  obsolete  terms 
expressing  the  accessories  of  the  grant. 

(4.)  The  reddendo,  expressing  the  duties,  which  must  be  in  exact 
accordance  with  the  last  charter,  otherwise  the  Barons  would  not  pass 
the  signature. 

The  signature  of  confirmation  differed  in  having  no  dispositive  Form  of  moha- 
clause,  its  office  being  discharged  by  the  clause  of  confirmation  ;  and  firmatioh.  ' 
it  had  also  no  qucequidem. 

If  the  party  desired  to  change  the  name  of  the  lands,  that  might  NAireoFLAHDe. 
be  done,  care  being  taken  so  to  express  the  dispositive  clause,  as  to 
identify  the  lands  under  the  new  name  with  the  old  description. 
When  the  subject  consisted  of  part  of  a  barony,  it  was  necessary  that 
the  lands  should  be  described  as  part  of  tlie  barony,  the  last  charter 
being  referred  to,  and  the  disposition  produced,  in  order  to  instruct 
the  identity  of  the  lands :  and,  unless  the  reddendo  was  indivisible,  Splittino 

-t  y 1 

it  might  in  this  case  be  split,  upon  a  petition  to  that  effect,  and  the  *"«*'«^**^* 
share  of  it  corresponding  to  the  share  of  the  purchase  inserted  in  the 
new  charter. 

The  heritable  powers  of  jurisdiction  implied  in  a  right  of  barony  Effrctb  of 
were  abolished  by  the  Act  20  Geo.  II.  Its  remaining  effects  are  to 
carry  mills,  harbours,  and  ports,  ferries,  and  their  customs,  &a,  which 
are  not  comprehended  under  parts  and  pertinents  in  an  ordinary 
charter.  The  right  of  barony  also  implied,  what  might  also  be  ob- 
tained by  a  special  clause,  viz.,  the  right  of  union,  which  was  valuable 
before  the  recent  Infeftment  Act  in  authorizing  one  sasine  for  dis- 
contiguous subjects.  As  the  right  of  barony  imported  privileges  so 
valuable,  it  could  only  be  granted  upon  a  petition  to  tho  Treasury ; 
and,  when  it  had  been  granted,  lands  might  be  added  to  it  in  subse- 
quent charters.  The  Barons  were  entitled  to  grant  a  disjunction 
from  the  barony  in  favour  of  a  party  who  had  purchased  part  of  it. 
It  is  necessary  to  keep  in  view,  that,  notwithstanding  the  privilege 
of  single  infeftment  by  union  implied  or  expressed,  registration,  if 
not  made  in  the  general  record,  was  necessary  in  each  particular 
register  proper  to  any  part  of  the  lands. 

The  mode  of  expeding  signatures  is  to  be  found  in  the  Juridical  i.  472, 3d  Ech. 
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Pact  IIL     Styles.    It  was  shortly  this : — A  note  having  been  lodged  of  the 

Chapter  III.  ^^^^  ^^  ^^^  party  and  of  the  lands,  the  signature,  indorsed  by  the 

Former  mode    Writer  to  the  Signet  who  had  prepared  it,  was  left  with  an  officer 

OP  EXPEDiMo     called  the  Presenter  of  Signatures.    It  was  afterwards  revised  by  one 

81QMATURBS.      ^^  ^y^^  Barous,  and  subsequently  by  one  of  the  Judges,  substituted  in 

their  place,  who  along  with  the  writer  compared  the  description  and 
reddendo  with  the  former  charter  or  retour,  the  title-deeds  being  pro- 
duced. When  found  correct,  it  was  signed  by  the  revising  Baron  on 
the  back  and  on  every  page  but  the  last,  which  was  afterwards  signed 
by  the  whole  Barons.  Then  the  composition  was  struck  in  the  way 
presently  to  be  explained,  marked  on  the  signature  by  the  Baron, 
and  paid  to  the  Receiver-OeneraL  On  the  last  day  of  term  resigna- 
tion was  made  in  the  hands  of  the  Barons  by  a  macer  of  Court  on 
behalf  of  the  last  vassal,  using  a  pen  as  in  place  of  staff  and  baton. 
The  signature  thus  revised  was  signed  by  the  Presenter  of  Signa- 
tures, and  given  to  the  King's  Remembrancer  for  registration  in  the 
Exchequer  records.  It  was  then  taken  to  the  office  of  the  Qrcat 
Seal,  and  stamped  at  the  top  with  the  c<ichet,  which  was  a  seal  bear- 
ing a  foe-simile  of  the  Royal  Signature.  The  cachet  sufficed,  when 
the  grant  was  merely  a  renewal,  but  the  Royal  Superscription  was 
necessary,  when  the  charter  contained  any  new  grant  or  privilege. 
Precept  UNDER  The  signature  thus  completed  was  the  warrant  for  a  precept  under 
THE  BiGHET.  ^j^^  Signct  This  precept  contained  in  Latin  the  whole  tenor  of  the 
signature,  with  which  it  required  to  preserve  an  exact  conformity. 
It  was  directed  to  the  Keeper  of  the  Great  Seal,  and  formed  the  only 
legal  warrant  to  the  Director  of  Chancery  to  prepare  the  charter,  the 
intermediate  precept  under  the  Privy  Seal,  which  was  formerly 
necessary,  having  been  dispensed  with  by  49  Geo.  III.  cap.  43,  §  13. 
The  cHAirTKR.       The  charter  was  written  in  Chancery  in  the  character  peculiar  to 

that  office,  and  marked  at  the  end  with  the  words,  ''  written  to  the 
''  seal  and  registered  and  sealed."  It  was  then  sealed  in  the  office  of 
the  Great  Seal,  the  Keeper  of  which  signed  a  separate  note  at  the 
end  bearing  the  words,  ^^  sealed  at  Edinburgh*'  with  the  date.  After 
being  sealed,  the  charter  was  returned  to  Chancery,  in  order  that, 
under  the  Act  of  Sederunt,  11th  July  1808,  the  date  of  sealing 
might  be  entered  in  the  Register. 

2.  Modern  These  forms  have  been  altered  by  the  10  &  11  Vict  cap.  61,  called 

DER^l^wH      The  Crown  Charters  Act    By  this  statute  signatures  and  precepts,  as 

Charters  Act.  preliminary  to  Crown  charters,  are  abolished.    The  applicant  is  now 

'  ^'  to  lodge  with  the  Presenter  of  Signatures  a  draft  of  the  charter 

8  2.  which  he  desires,  prepared  and  indorsed  by  a  Writer  to  the  Signet^ 

along  with  a  short  note  praying  that  a  charter  in  these  terms  may  be 

granted.    He  is  also  to  produce  the  last  charter,  or  retour,  or  decree 

of  service,  and  precept  from  Chancery,  with  the  subsequent  titles  and 
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evidence  of  tlie  valued  rent,  in  order  to  test  the  description  and      PabtIII. 
furnish  data  for  fixing  the  composition.     The  Presenter  is  to  revise  Chapter  UL 
the  draft  charter  with  the  agent    If  he  is  not  satisfied  with  the  titles 
produced,  he  is  to  make  a  marking  to  that  effect,  and  return  the     |  8. 
draft  to  the  partj,  who  may  obtain  a  review  by  the  Judges  or  Judge     2  u. 
acting  in  Exchequer  upon  a  note  of  objections,  and,  if  these  are  sus- 
tained, the  draft  is  remitted  to  the  Presenter  to  revisa     There  is     §  ^ 
provision  for  enforcing  production  of  previous  grants  or  titles,  and,  if 
these  cannot  be  got,  reference  to  the  respective  registers  is  provided     §  6- 
for.     When  mistakes  have  occurred  in  the  last  charter,  or  retour,  or     §  4. 
decree  of  service,  these,  whether  prejudicial  to  the  Crown  or  to  the 
vassal,  may  be  corrected  in  the  new  charter  after  a  report  by  the 
Presenter  to  the  Judge  in  Exchequer.     The  revised  draft  is  to  remain 
with  the  Presenter  accessible  to  the  party,  who  may  also  get  a  copy.     §  8. 
When  no  objections  are  made  to  the  revisal,  the  draft  being  docqueted     |  9. 
by  the  Presenter  and  agent  as  approved,  and  having  the  composition 
endorsed  upon  it  by  the  Presenter  and  LAiuditor  of  Exchequer,  is  to 
be  sent  by  the  former  to  Chancery,  where  it  is  to  be  received  as  a 
valid  and  sufficient  warrant  for  the  immediate  preparation  of  a  char- 
ter.  If  the  party  is  dissatisfied  with  the  revisal,  or  the  amount  of  the 
composition,  he  may  appeal  to  the  whole  or  one  of  the  Judges,  and 
their  judgment  repelling  the  objections,  or  authenticating  alterations 
admitted  in  consequence  of  them,  is  to  be  the  warrant  of  the  charter. 
Immediately  after  the  warrant  in  any  of  the  foregoing  shapes  is 
received  at  Chancery,  a  charter  is  to  be  prepared  in  terms  of  the 
draft,  sealed  with  the  Seal  of  the  treaty  of  Union,  recorded,  and 
delivered  upon  payment  of  the  same  fees  as  at  present.     It  is  un- 
necessary to  read  the  forms  of  the  charters  authorized  by  the  Statute, 
and  contained  in  a  schedule  subjoined  to  it     The  form  of  resignation     g  n. 
is  expressly  abolished. 

When  the  applicant  desired  to  obtain  a  clause  of  novodamus,  which  Clause  of 
was  formerly  inserted  chiefly  in  order  to  protect  against  previous  q^^^^^^^ 'f 
feudal  delinquencies,  it  was  necessary  to  petition  the  Crown,  and  to  ter. 
produce  a  search  of  the  records  for  forty  years,  to  show  that  the  Crown 
would  not  be  prejudiced,  and  in  this  case  the  warrant  required  the 
Sovereign's  Superscription  after  a  report  by  the  Barons.     Now,  in 
order  to  a  grant  of  novodamus^  the  party  must  obtain  the  consent  of 
the  Commissioners  of  Woods  and  Forests,  or  any  two  of  them,  and 
produce  such  consent  to  the  Presenter  of  Signatures,  and  the  charter 
cannot  be  sealed  without  the  Sign-manual  of  Her  Majesty,  and  the 
signatures  of  three  Commissioners  of  Her  Majesty. 

The  Precept  from  Chancery. 

When  the  ancestor  of  a  Crown  vassal  has  died  publicly  infeft,  and 
without  leaving  any  warrant  for  the  entiy  of  his  heir,  the  heir,  after 
being  served,  has  it  in  his  power  to  obtain  infcfbment  by  procuring  a 
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CHAMCBRT. 

Erek.  Inst.  ii. 
8,44. 


8  &  9  Vict 
c.  35. 


Part  IIL  warrant  called  a  precept  from  Cliancery,  which  is  similar  in  its  nature 
OHAprn  III  ^^  *  precept  of  dare  constat  by  a  subject  superior.  The  form  used 
1.  Old  form  op  before  the  Crown  Charters  Act  is  given  in  the  Juridical  Styles.  It 
PRECBFT  FROM    was  addrcsscd  to  the  Sheriff  of  the  county  where  the  lands  lay,  and, 

when  the  lands  lay  in  several  counties,  to  the  Sheriff  of  that  in  which 
the  heir  intended  to  take  his  sasine.  It  proceeded  upon  a  narrative 
of  the  retour  of  the  special  service,  embracing  the  description  of  the 
lands  with  a  reference  to  the  past  charter,  the  clause  of  union,  and 
the  other  heads  of  the  brief,  and  it  concluded  with  a  command  to 
give  sasine,  taking  security  for  the  retour-duties  due  to  the  Crown,  of 
which  the  amount  was  specified.  The  effect  of  this  precept  was  ex- 
pressly limited,  so  that  it  could  not  be  used  after  the  term  next  sub- 
sequent to  its  date,  because  the  retour-duties  are  enlarged  by  lapse  of 
the  term.  By  an  ancient  custom  the  Sheriff  was  entitled  to  an  ox  as 
his  fee  for  the  infeftment,  called  the  sasine  ox^  which  was  latterly 
converted  into  a  sum  of  money.  But  the  vassals  of  Church  lands  not 
exceeding  <f  200  Scots  were  exempt  from  payment  of  the  sasine  ox. 
The  privilege  of  the  Sheriff  to  grant  infeftment  upon  the  precept  from 
Chancery  is  abolished  by  the  Infeftment  Act,  §  6,  which  provided, 
that  the  precept  might  be  addressed  to  any  notary  public,  but  should 
be  void,  unless  the  sasine  be  recorded  before  the  next  term.  Com- 
pensation is  provided  by  this  enactment  to  the  Sheriffs  and  Sheriff- 
clerks  then  existing,  as  long  as  they  shall  continue  in  office. 

The  old  mode  of  infeftment  is  continued  by  the  Crown  Charters 
Act  with  some  change  in  the  procedure  and  form.  When  the  heir 
has  been  served  in  special,  he  is  to  lodge  with  the  Presenter  of  Sig- 
natures the  retour  or  decree  of  his  service,  with  a  draft  of  the  precept 
which  he  desires,  prepared  by  a  Writer  to  the  Signet.  The  form  of 
the  new  precept  is  substantially  the  same  as  before,  the  heads  of  the 
briei  being  omitted,  and  the  command  directed  to  any  notary  public 
instead  of  the  Sheriff.  Along  with  the  draft,  and  a  note  praying  for 
the  precept,  the  last  charter  and  other  titles  must  be  lodged.  The 
draft  is  revised  by  the  Presenter  with  the  same  right  of  appeal  as  in 
the  case  of  a  charter,  and  his  docquet,  or  the  judgment  of  an  Exche- 
quer Judge  is  a  sufficient  warrant  to  the  Director  of  Chancery  to 
prepare  and  issue  the  precept,  which  is  valid,  provided  the  dues  and 
composition  be  paid  before  it  is  issued. 

A  very  important  change  in  the  law  is  introduced  in  the  19th  sec- 
tion, which  enacts  that  a  precept  from  Chancery  may  be  granted  on 
production  of  a  decree  of  general  service,  and  that  the  infeftment  fol- 
lowing upon  the  precept  so  issued  shall  be  valid.  A  record  of  pre- 
cepts is  appointed  to  be  kept  in  Chancery,  extracts  from  which  are  to 
make  faith  in  every  case  except  improbation. 

The  convenient  mode  of  entry  by  charter  of  confirmation  and  pre- 
cept, combined  in  one  deed,  may  now  be  obtained  from  the  Crown 
nnder  the  Sist  section  of  the  Act 


2.  Nbw  form. 

10  &  11  Vict 
0.51. 


lis. 


PRBCEPT  MAT 
VOW  BE  T88UBD 
OR  PRODUCTION 
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Reference  has  already  been  made  to  that  portion  of  the  Crown     Past  III. 
property  in  Scotland  which  is  appropriated  to  the  Prince  of  Wales.  CHAFnwUf. 
When  there  is  no  Prince,  the  vassals  of  the  Principality  receive  their  Ehtbt  of 
entry  from  the  Sovereign,  as  King,  Prince,  and  Steward  of  Scotland,  and  I^^"  ^^  ™" 
the  signature  formerly,  and  consequently  the  draft  charter  now,  must  of  Scotlaxd. 
be  framed  throughout  as  granted  by  the  Sovereign  in  that  character. 
When  the  Prince  is  under  age,  the  charter  is  granted  by  the  Sovereign 
as  his  administrator-in-law.     Formerly,  when  the  Principality  was 
separate,  the  Barons  held  a  separate  commission  from  the  Prince  to 
manage  his  affatrs  in  Scotland,  and  to  receive  resignations,  and  grant 
new  infeftments.     The  signatures  passed  in  Exchequer  as  in  Crown 
grants.     The  precept  was  sealed  with  the  Prince's  Signet  in  Exche- 
quer, ^nd  formed  a  warrant  to  Chancery  for  writing  the  charter  which 
passed  the  Great  Seal  in  Exchequer.     The  signature  was  recorded  in 
Exchequer,  and  the  charter  in  Chancery,  but  in  separate  books  from 
those  of  the  Crown  vassals.     The  procedure  prescribed  by  the  Crown 
Charters  Act  expressly  applies  to  lands  held  of  the  Prince,  as  well  as 
of  the  Crown  ;  and  a  note  in  the  schedule  directs  the  necessary  altera- 
tions when  there  is  a  Prince,  the  charter  being  then  in  name  of  the 
Prince,  or  of  His  Majesty  as  his  administrator-in-law ;  and  it  is  provided 
by  §  34,  that  the  Prince  may  appoint  his  own  Presenter,  and  a  grant 
of  navodamus  can  only  be  issued  upon  the  Sign-manual  of  the  Prince 
when  he  is  of  full  aga 

By  the  former  practice  all  Crown  grants  were  in  Latin.     Charters, 
precepts  from  Chanceiy,  and  sasines  are  now  appointed  to  be  in  Eng- 1 25. 
lish. 

Conditions  irritant  and  resolutive  of  entails,  as  well  as  burdens  in 
other  titles,  may  now  be  preserved  in  effect,  when  already  inserted  in  §  26, 27. 
the  records,  by  reference  to  such  insertion. 

The  vassals  of  the  Crown  and  Prince  are  allowed  to  enter  in  some  Terms  on 
respects  upon  different  terms  from  those  of  other  superiors.    If  an  ^^h^h  cbowh 
heir  enters  by  decree  of  service  and  precept  from  Chancery,  he  is  ertbbbd. 
charged  with  the  whole  non-entry  duties,  consisting  of  the  new  ex-  Erek.  Inat.  ii. 
tent  or  valued  rent,  since  his  ancestor's  death,  and  also  with  the  relief.  ^'  ^^' 
When  a  disponee  enters  he  is  charged  with  ten  merks,  provided  he  is  the 
heir  of  the  investiture.     If  he  be  a  singular  successor,  the  composition 
is  one-sixth  of  the  valued  rent  as  instructed  by  the  valuation  books  in 
Exchequer,  or  by  the  certificate  of  two  Commissioners  of  supply  and 
the  coUector  of  cess  of  the  county.     When  the  parties  entering  are 
heirs-portioners,  the  eldest  pays  as  an  heir  for  her  share,  and  the 
others  are  charged  as  singular  successors.     Where  the  right  is  re- 
deemable, as  in  a  charter  of  adjudication,  the  party  has  the  option  to 
compound  either  by  the  valued  rent  or  by  a  percentage  on  the  prin- 
cipal sum.     The  composition,  as  we  have  seen,  is  now  fixed  by  the 
Presenter  and  the  Auditor  of  Exchequer,  and  it  is  appointed  to  be 
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Part  III.     paid  to  the  Presenter's  clerk,  and  by  him  to  the  Director  of  Chanceiy. 

Ghapteb  III.  Tlie  vassals  in  lands  formerly  held  of  Bishops  are  entitled,  by  Statutes 

1690,  cap.  32,  and  1698,  cap.  11,  whether  they  be  heirs  or  singular 

successors,  to  get  their  charters  without  payment  of  composition, 

when  the  valued  rent  is  under  -E^IOO. 

GoMPBTinoH         When  a  competition  arose  between  two  Crown  vassals,  no  preference 

SIGHTS.  ^^3  given  in  respect  of  priority  in  passing  the  signature,  for  that  was 

an  incomplete  right,  and  such  priority  could  only  be  founded  upon 
with  effect,  when  a  contending  party  had  acted  with  undue  precipi- 
M.  3028.  tation  in  urging  through  his  charter  ;  MUn  v.  Powfoulis,  6th  Decem- 

ber 1768.     The  rule  of  preference  was  the  priority  of  sealing,  because 
the  seal  first  perfects  the  confirmation.    The  date  of  sealing,  therefore, 
determines  the  priority  of  the  charter,  and,  by  Statute  1568,  cap.  56, 
M.  1337.  the  first  right  confirmed  is  preferable  ;  Lord  Car  dross  v.  VanSommer^ 

dyke,  &c.  March  1682.  By  the  Act  1661,  cap.  62,  in  order  to  prevent 
undue  preferences  by  adjudication,  it  was  enacted,  that  all  comprisings 
within  year  and  day  of  that  which  was  first  made  efifectual  should 
rank  pari  pa^su.  In  order  to  fix  this  rule  more  clearly,  it  was  enacted 
by  the  Act  54  Geo.  III.  cap.  57,  §  11,  that  the  presenting  a  signature 
in  Exchequer,  when  the  holding  is  of  the  Crown,  and  recording  an 
abstract  of  the  signature  in  the  register  of  abbreviates  of  adjudication, 
should  be  held  the  proper  diligence  to  make  an  adjudication  effectuaL 
lO&ii  Vict.  The  continuance  of  this  rule  is  provided  for  in  the  recent  Statute, 
c.  51, 1 23.  which  enacts,  that  lodging  the  draft  charter  and  noto  shall  be  equi- 
valent to  presenting  a  signature  in  Exchequer,  and  that  recording  a 
copy  of  the  note  and  an  abstract  of  the  draft  charter  shall  be  equiva- 
lent to  recording  the  abstract  of  the  signature. 

Formerly  charters  could  only  be  expede  during  certain  periods  of 

the  year  called  terms  in  Exchequer.    The  public  convenience  has  been 

1 10,  studied  in  the  new  arrangements,  which  provide,  "  that  a  charter  may 

"  be  applied  for,  revised,  prepared,  and  delivered,  at  any  period  of  the 
"  year,  although  it  may  not  be  term  time  in  Exchequer/' 


BuROAOE  Holding. 

The  constitution  and  various  modes  of  transmission  of  subjects  held 
by  the  burgage  tenure  are  peculiar  in  their  forms,  and  it  will,  there- 
fore, be  convenient  to  examine  them  separately,  and  in  one  view. 

Burgage  is  the  tenure  by  which  Royal  burghs  hold  their  houses 
and  lands  of  the  Sovereign.  In  a  few  instances  the  holding  is  of  a 
subject  superior,  the  burgh  having  been  a  burgh  of  barony  or  of  royalty 
before  being  erected  into  a  Royal  burgh.  Even  in  these  cases,  how* 
ever,  the  liberties  and  privileges  are  holden  of  the  Crown. 
EBECTioii.^'  Constitution  of  Royal  burgh. — The  first  constitution  of  a  Royal 
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burgh  is  by  charter  of  erection  from  the  Crown,  by  which  the  subjects     Part  in. 
and  privileges  are  bestowed.     This  charter  is  effectual  without  sasine,   chatow  IIL 
because  at  the  erection  there  is  no  person  yet  in  being  who  can  receive 
infeftment ;  Aytoun  v.  Magistrates  of  Kirkaidy,  4th  June  1833  ;  and  u  8.  (576. 
thi^  right  needs  no  renewal,  the  vassal  being  a  community,  which 
never  dies.     The  feudal  character  of  the  burgage  tenure  is  held  by 
Craig  to  be  ward-holding  with  the  community  for  vassal,  and,  in  the 
charter  of  the  burgh  of  Inverkeithing,  the  reddendo  is  servitium  soli- 
turn  et  consuetum,  which  the  law  interprets  to  be  military  service. 
Accordingly,  the  services  of  watching  and  warding  are  held  to  be 
inherent  in  this  tenure,  and  due  within  burgh,  whether  stipulated  or 
not 

As  the  charter  does  not  require  to  be  renewed,  so  the  holding  is  No  ojjbual- 
not  subject  to  casualties,  the  vassal  never  being  in  minority,  nor  many-  ^"^  .. 

•  1    .  Stair,  11. 3. 88» 

mg,  nor  dymg. 

The  individual  proprietors  to  whom  the  burgage  property  is  con-  Buioaob  pko- 
veyed  by  the  magistrates,  are  vassals  holding  immediately  of  the  Growh  ta«- 
Crown,  and  the  baillies  of  the  burgh  are  the  Crown's  baillies  for  giving  "^wu 
infeftment,  under  the  Statute  1567,  cap.  27.     The  magistrates  may 
also  themselves  acquire  for  the  community  by  prescriptive  possession 
subjects  of  which  they  have  granted  repeated  investitures  in  favour 
of  a  party  who  had  no  possession  ;  Aytoun,  already  referred  to.   From  lis.  676. 
the  character  of  burgh  proprietors  as  Crown  vassals  it  follows,  that, 
if  the  burgh  should  be  suppressed,  they  continue  to  hold  of  the  Crown, 
although  the  burgage  tenure  ceases  ;  Urquhart  v.  Clunes,  1 7th  Jauu-  M.  15,079. 
ary  1758.     But,  while  the  burgh  subsists,  entry  by  the  Crown  in 
lands  held  burgage  is  incompetent,  and  a  posterior  right  granted  by 
the  magistrates  was  preferred  in  Countess  of  Kincardine  v.  ^arZ  o/*M.  6894. 
Marr,  February  1686. 

Transmission  ofburga/fe  subjects, — This  can  only  be  effected  by  the 
intervention  of  the  superior  through  the  magistrates  as  the  Crown's 
baillies,  a  precept  of  sasine  by  a  party  infefb  in  burgh  lands  being 
inept.  Resignation  is,  therefore,  the  only  mode  of  entering  a  singular 
successor,  and  there  is  no  room  for  confirmation  in  burgage  subjects* 
We  have  already  referred  to  the  proper  symbols  of  resignation  as  fixed 
by  Act  of  Sederunt,  11th  February  1708,  and  subsequent  decisions  in 
conformity  with  it,  whereby  the  use  of  any  symbol  but  staff  and 
baton  was  prohibited  under  sanction  of  nullity.  But  this  is  now  of 
importance  only  in  titles  anterior  to  the  recent  Burgage  Tenure  J^  *  ^^  ^^^ 
Statute. 

We  shall  now  examine  the  form  of  transmission,  1.  inter  vivos,  and 
2.  to  heirs. 

1.  A  precedent  of  the  disposition  formerly  in  use  will  be  found  in  the  i-  T«aii»mi»- 
Style-book,  voL  i.  p.  604,  3d  edition.     It  contained  these  clauses: — roBPROPEjiTT 
(1.)  The  narrative,  containing  the  consideration.   (2.)  The  dispositive,  inurwioot. 
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Pabt  III.     including  the  description  of  the  subjects,  the  operative  words  being 

Chaiticb  III.  ^^®  same  as  in  a  disposition  of  feudal  subjects.     (3.)  The  obligation 

(a.)  CoHVEY-    ^o  infeft,  to  be  holden  of  her  Majesty  in  free  burgage  for  service  of 

ANCE  OF  BORo-  burgh  usod  and  wont.     (4.)  Procuratory  of  resignation,  empowering 

UKDEK  TfflEOLD  procurators  to  compear  before  the  Lord  Provost,  or  one  of  the  baiUies^ 

lORMB.  and  resign  the  lands  into  their  hands,  as  in  the  hands  of  Her  Majesty, 

immediate  lawful  superior  thereof,  in  favour  and  for  new  infeftment 

to  be  granted  to  the  disponee.     (5.)  The  clause  of  warrandice.     (6.) 

The  clause  of  relief  of  public  burdens.     (7.)  The  assignation  to  rents 

and  writs.     (8.)  The  clause  of  delivery  of  writs.     (9.)  The  clause  of 

registration.     (10.)  The  testing  clause. 

CoMPLETioH  OF     Tho  tltlc  of  thc  dispouec  was  completed  by  resignation  by  staff  and 

TITLE  BT  BEsich  baton  iu  terms  of  the  procuratory  in  the  hands  of  a  magistrate  upon 

HATioN.  the  ground  of  the  subjects,  and  delivery  of  sasine  by  the  magistrate 

to  the  disponee  by  the  symbols  of  earth  and  stone,  and  hasp  and 
TowNcusRK  staple.  These  acts  were  embodied  in  one  instrument  under  the  hands 
ACTS  AS  wo-      q(  ^i^Q  town-clerk,  as  possessing  by  the  Act  1567,  cap.  27,  the  exclu- 

sive  privilege  of  acting  as  notary  in  burgage  subjects,  under  the  pain 

of  nullity.     This  rule  was  recognised  and  acted  upon  in  Dawson  and 

6S.19.  Mitchell  V.  Magistrates  of  Okbsgow,  14th  November  1827,  affirmed 

A^'sf  ^^'     ^^^^  ***^c^  1^^^-     W'*^^  ^'^®  town-clerk  is  himself  to  be  infeft,  the 

Court  has  granted  warrant  to  the  Sheriff-clerk  of  the  county  to  act  as 

2  a  117.  town-clerk  pro  hac  vice  in  expeding  the  infeftment ;  Duffy,  Magis- 

trates of  Elgin,  16th  January  1823.  This  privilege  of  passing  infeft- 
ments  within  burgh  is  peculiar  to  clerks  of  Royal  burghs,  and  the 
clerk  of  a  burgh  of  regality  cannot  acquire  a  similar  privilege  by  cus- 

F.  c.  tom  ;  Magistrates  of  Edinburgh  v.  Hoiuat,  2d  February  1814.     But 

Lord  Olenlee  here  took  a  distinction  between  burghs  of  regality 
having  the  privilege  of  entering  by  hasp  and  staple,  (in  which  he 
thought  the  privilege  might  be  acquired,)  and  those  in  which  the 
holding  is  feudal 

Conveyance  OF      The  personal  right  of  a  disponee  of  burgage  subjects  may  be  trans- 

PEE80NALE1GHT         '..     j      .  i  r  •  •  tl  T  • .  •  i 

toburoaoe      niittcd  to  any  number  of  successive  acquirers  by  disposition  and 
PROFEBTY.        assignation,  the  procuratory  of  the  party  last  entered  remaining  the 

effectual  warrant,  which  is,  accordingly,  produced,  when  infeftment 

is  ultimately  taken,  along  with  the  successive  writs  by  which  the 

party  infeft  obtained  right  to  it. 
Who  matoive      When  there  are  no  magistrates  or  town-clerk,  a  sasine  given  by  the 
A^E'suBjKrar  Sheriff-clerk  was  sustained  in  Thomson  v.  M'Kitrick,  21st  July  1666 ; 
M.  6892.  and  sasine  given  in  1653,  during  the  Commonwealth,  by  the  then 

Provost  and  a  common  notary,  was  sustained  in  respect  of  the  times  ; 
M.  6893.  Thomson  v.  M'Kitrick,  June  1 662.     When  the  city  of  Edinburgh  was 

without  magistrates  in  1745,  and  there  were,  therefore,  no  baillies  to 
Enk.  Inst.  i.  3,  receive  resignation  or  give  sasine,  the  Court  appointed  certain  baillies 
^^'  for  that  special  purpose,  until  a  new  magistracy  should  be  established 
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in  due  course  of  law.    This  Mr.  Erskine  thinks  a  better  expedient     Paw  IIL 

than  to  have  sasine  given  by  the  Sheriff  of  the  county  ex  necessitate,  Chaptm  IIL 

The  usual  course  is  the  appointment  of  managers  by  the  Court  of  inatii.  3  41. 

Session,  until  the  corporate  rights  are  restored,  with  special  powers 

to  receive  resignations  and  grant  infeftment ;  Philp,  18th  Januaiy  10  s  199 

1832. 

With  regard  to  registration,  burgage  sasines  are  excepted  from  the  Rboistratiom 
Act  1617,  cap.  16,  in  consequence,  it  is  supposed,  of  the  town-clerks  ®' ■^*®^®" 
having  been  tolerably  regular  in  booking  the  sasines  in  their  protocols. 
This  exactness  having  sometimes  failed,  however,  the  Act  1681,  cap.  I68I,  c.  li. 
1 1 ,  was  passed,  in  terms  of  an  Act  of  Sederunt  immediately  prior  in 
date,  establishing  burgh  registers  of  sasines,  and  requiring  sasines, 
reversions,  &c.,  to  be  registered  within  sixty  days  under  pain  of 
nullity.     An  irregularity  having  crept  in,  consisting  in  the  insertion 
of  the  docquet  in  the  register  in  an  abbreviated  form,  the  Act  10  Geo.  10  Geo.  IV. 
IV.  cap.  19,  was  passed,  sustaining  the  validity  of  instruments  thus*^*  ^^* 
imperfectly  registered  previous  to  its  date,  but  requiring  for  the 
future  that  the  notarial  docquet  should  be  introduced  at  length, 
otherwise  the  document  to  be  null 

The  forms  which  have  been  substituted  in  place  of  those  described  (6.)  Cohtct- 
are  contained  in  the  Act  10  &  11  Vict.  cap.  49,  an  Act  to  facilitate ^"^ """^"^ 
the  transference  of  lands  held  on  burgage  tenure.     The  Statute  is  undkb  mew 
permissive  in  its  form,  and  allows  dispositions  and  other  conveyances  ^^^' 
to  be  in  the  abbreviated  terms  contained  in  the  schedule.    It  is  unne-  lO  fc  ii  Vict 
cessary  minutely  to  examine  the  clauses  of  the  new  form.     They  are  p  *^' 
in  every  respect  similar  mutatis  mutandis  to  those  which  we  have  position. 
examined  minutely  in  the  Lands  Transference  Act     The  effect  of 
the  clauses  is  fixed  by  §  2,  which  gives  to  the  obligation  to  infefl  and 
clause  of  resignation  the  same  peculiar  effect  as  in  the  previous  form. 
The  assignation  of  rents  here  has  the  same  effect  as  in  the  other 
Statute,  giving  right  to  the  rents  falling  due  after  the  term  of  entry 
specified  in  the  dispositive  clause.      In  like  manner  the  clause  of 
warrandice,  if  not  qualified,  is  to  imply  absolute  warrandice  of  the 
subjects  and  of  the  writs,  and  personal  warrandice  of  the  rents.     The 
3d  and  4th  sections  provide  for  giving  effect  to  the  conditions  of 
entails  and  real  burdens  and  conditions  in  other  rights,  by  reference, 
where  these  have  already  entered  the  register. 

In  order  to  obtain  infeftment  it  is  not  now  necessary  to  appear  1 5.  iNnrr- 
before  a  magistrate,  or  go  to  the  subjects  or  to  the  Council-chamber,  Jfi^roi^ 
or  to  use  any  symbol ;  but  resignation  may  be  made,  and  infeftment 
obtained,  by  presenting  the  warrants  to  the  Town-clerk,  being  a  notary- 
public  ;  and  an  abbreviated  form  of  the  instrument  similar  to  that  in 
feudal  subjects  is  substituted.  In  a  note  to  the  schedule  containing 
the  form  of  this  instrument,  it  is  directed,  that  the  witnesses  shall 
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Part  III.  sign  on  the  last  page  only,  thus  removing,  in  regard  to  burgage  sasines, 
Chap^  III.  ^^  ambiguity  connected  with  other  sasines  from  the  terms  of  the 

Infeftmcnt  Act.  The  instrument  is  to  be  recorded  as  formerly,  the 
1 6.  date  marked  by  the  keeper  of  the  record  being  the  date  of  the 

{ 7.  instrument,  which  is  effectual  if  registered  at  any  time  during  the 

party's  life. 


2.  TmAmatur 

UOH  OF  BUBO- 
AGE  suBjBcrra 

TO  HB1BS. 


ImTRUuBirr  or 

CX>OIIITION  AHD 
8A8IHB. 


8  &  9  Vict, 
c  85,  e  7. 


10  &  11  Vict, 
c  47,  8  26. 

No  COMPOSI- 
TION PA  r  ABLE, 
OS  PASSIYE 
TTTUI IBCUBBED. 

M.  15,081. 

M.  9731. 


1  Br.Supp.482. 


2.  The  mode  of  entering  heirs  in  burgage  subjects  is  not  affected 
by  the  Burgage  Tenure  Act.  The  form  is  peculiar,  and  constitutes 
another  exception  to  the  principle  of  heirs  entering  by  judicial  sen- 
tence. The  baillies  of  all  royal  burghs,  and  of  several  burghs  of 
regality  have  acquired  by  immemorial  usage  the  right  to  cognosce 
and  enter  heirs  in  burgage  tenements  without  service  by  inquest  or 
otherwise.  Evidence  is  adduced  to  the  baillie  and  Town-clerk  of  the 
claimant's  propinquity  to  the  person  last  infeft,  whose  sasine  is  pro- 
duced, whereupon  the  baillie^declares  him  heir,  and,  according  to  the 
ancient  form,  ordains  him  to  take  hold  of  hasp  and  staple  of  the 
door,  symbols  appropriate  to  burgage  tenements,  and  to  enter  the 
house,  and  bolt  the  door.  The  heir,  after  he  came  out,  took  instru- 
ments in  the  hands  of  the  Clerk  as  notary. 

This  procedure  is  set  forth  in  a  notarial  instrument  of  cognition  and 
sasine,  bearing  the  appearance  of  a  procurator  for  the  claimant  with 
witnesses  before  one  of  the  baillies  upon  the  ground  of  the  subjects,  pro- 
duction and  publication  of  the  last  sasine,  proof  of  the  propinquity  by 
the  subscribing  witnesses,  and  then  that  the  baillie  did  cognosce  and 
enter  the  claimant  as  nearest  and  lawful  heir,  and  gave  delivery  by 
hasp  and  staple  and  with  earth  and  stone.  This  instrument  is  complete 
evidence  in  itself  both  of  the  propinquity  and  of  the  entry.  By  the 
Infeftment  Act,  the  form  of  this  instrument  continues  the  same  as  at 
present,  excepting  that  the  docquet  of  the  Town-clerk  as  notary  is 
dispensed  with,  if  the  instrument  be  attested  by  him  and  the  wit* 
nesscs ;  and  the  delivery  of  symbols  may  either  take  place,  as  before, 
upon  the  ground  of  the  subjects,  or  within  the  council-chamber  of  the 
burgh  by  delivery  of  a  pen. 

Service  and  entry  more  hurgi  are  expressly  exempted  from  the 
operation  of  the  Service  of  Heirs  Act. 

There  is  no  composition  payable  here,  for  the  baillie  is  commia* 
sioner  and  not  superior ;  Hay  v.  Baillies  of  Aberdeen,  22d  July  1634. 
Entry  by  cognition  and  sasine  has  the  same  effect  as  by  precept  of 
(dare  constat^  the  heir  not  being  thereby  subjected  in  a  universal 
passive  title  ;  Blount  v.  Nicolson,  26th  February  1783.  It  appears  to 
be  competent  for  the  baillies  to  enter  the  heirs  of  burgages  by  pre- 
cept of  dare  constat;  Lockhart  v.  Kennedy,  July  1662.  But  this 
mode  of  entry  is  not  observed  in  practice. 

Jt  was  formerly  competent,  and  it  was  the  practice  in  some  burghs^ 
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to  enter  heirs  in  burgage  subjects  by  special  service,  which  proceeded     Paw  in. 
before  the  baillie,  by  whose  authority  it  was  completed ;  and  here  Chastkr  IIL 
the  service  did  not  require  to  be  retoured  to  Chancery,  being  in  itself  Ehtrt  by 


the  sentence  of  a  judge,  an  extract  of  which  was  sufficient  warrant  ^^^  mbvicb 
for  infeflment     Special  service  was  also  competent  before  the  magis-  trates. 
trate  upon  a  brief  from  Chancery,  in  which  case  it  required  to  be 
retoured.    The  latter  of  these  forms  appears  to  be  now  abolished  by  lo  &  ii  Vict, 
the  Service  of  Heirs  Act,  which  renders  it  incompetent  to  serve  by  ^'  *^' 
virtue  of  a  brief  from  Chancery,  or  otherwise  than  according  to  its 
own  provisions. 

The  same  care  must  be  taken  in  burgage  entries,  as  in  others,  that  Cognitioh  pe»- 
the  party  is  described  in  his  proper  character,  and  that  he  has  right  of  last  ux- 
to  the  warrant  upon  which  he  claims  and  obtains  infeftment.     The  ^"^^  vAaaAL. 
cognition  and  sasine,  like  the  precept  of  clare  constat,  or  precept  from 
Chancery,  is  effectual  only  to  the  heir  of  the  last-entered  vassal  ^ 
claiming  as  heir,  and  not  as  in  right  of  any  warrant     When  the  yice  nicBa- 
claimant,  therefore,  is  entitled  to  a  burgage  subject,  not  as  heir  of  the  t^^^'  '^mm 
vassal  last  mfeft,  but  as  having  right  to  an  unexecuted  procuratory  m  in  virtue  or 
favour  of  a  party  deceased,  the  right  to  the  procuratory  must  be  taken  ^J^^^^ 
up   by  general  service ;   Creditors  of  Cuming  v.   Maconochie,   4th  m.  14,446. 
December  1783. 

The  feudal  forms  of  transmission  must  also  be  attended  to,  in  so 
far  as  required  by  the  particular  nature  of  the  burgage  tenure ;  and, 
if  the  right  is  conferred  by  a  procuratory  of  resignation,  the  infeft- 
ment is  void,  if  it  do  not  bear  that  resignation  took  place  ;  Houston  M.  14,420. 
V.  Houston,  4th  February  1 784.  Here,  there  was  a  disposition  by  the 
ancestor  in  favour  of  himself  in  liferent,  and  of  the  heirs  of  his  body 
in  fee,  whom  failing,  in  favour  of  John  Houston.  There  being  no 
heirs,  John  took  infeftment  on  the  disposition  more  burgi,  but  the  in- 
strument did  not  bear  that  the  baillies  had  cognosced  and  served  him 
as  heir  of  provision,  or  that,  in  virtue  of  the  procuratory,  the  subjects 
had  been  resigned  in  their  hands.     The  title  was  reduced. 

Burgage  property  being  exempt  from  terce,  on  the  ground,  it  is  sup-  Buroaob  pbo- 
posed,  of  its  being  the  heir's  residence,  and  incapable  of  division,  a  wife,  J^%^1[" 
therefore,  will  get  no  benefit  from  subjects  belonging  to  her  deceased 
husband  within  burgh,  unless  there  be  a  special  conveyance  in  her 
favour — a  rule  which  requires  attention  in  marriage  contracts  and 
other  family  settlements.  The  rule,  however,  is  dependent  upon  the 
nature  of  the  holding,  and  not  upon  the  local  situation  of  the  property, 
and  lands  held  feu  of  magistrates  or  others  are  subject  to  terce, 
although  lying  within  the  limits  of  the  burgh. 

Provisions  as  to  general  and  special  charges,  and  actions  of  consti- 
tution and  adjudication,  are  made  in  regard  to  burgage  subjects,  of 
the  same  nature  as  in  the  Lands  Transference  Act. 

The  power  to  feu  burgage  lands  appears  to  have  been  recognised 
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PiuiT  III.     at  an  early  period,  being  referred  to  in  the  Leges  Burgorum^  §  95. 
Chapter  III.  ^  \>^^Q  infeftment  in  security  of  annual  rent,  recorded  in  the  burgh 
PowEB  TO  FEU  books,  was  sustained  in  tlie  case  of  Bennet  v.  Sclanders,  5th  July 
BUKOHLAKD0.    i7ll ;  aud  under  the  authority  of  that  decision,  a  practice  arose  of 
M.  6896.  granting  heritable  bonds  with  precepts  for  infeflment  in  burgage  sub- 

jects. There  is  no  doubt  now,  although  it  was  a  question  much 
agitated  until  a  recent  period,  that  the  magistrates  can  grant  feu- 
rights  of  land  belonging  to  the  burgh,  to  be  holden  of  themselvea 
This  was  first  decided  in  the  case  of  Dean  v.  Magistrates  of  Irvine, 
M.  2.522.  4th  July  1 752.     They  cannot,  however,  feu  without  an  act  of  Council, 

and  an  adequate  consideration ;  Magistrates  of  Selkirk  y.  Clapperton, 
6  S,  965.  11th  June  1828  ;  and  the  disposal  of  the  heritable  property  of  the 

burgh  by  feu,  alienation,  or  tack,  can  now  only  be  made  by  public 
roup  after  twenty  days'  advertisement  in  a  newspaper,  and  by  notices 
affixed  in  public  places;  3  Geo.  IV.  cap.  91,  §  5.  It  was  doubted, 
until  lately,  whether  the  magistrates  have  power  to  convey  otherwise 
than  by  feu-holding ;  and  the  question  was  raised  in  the  case  of 
Dawson  Jo  Mitchell  v.  Magistrates  of  Glasgow,  14th  November  1827, 
6  S.  19.  where  the  tenure  was  in  these  terms : — "  To  be  holden  in  free  burgage 

"  for  service  of  burgh  used  and  wont,  and  for  payment  to  the  magis- 

**  trates  of  o6*20   Scots  yearly  of  feu-duty."     This,   however,   was 

decided  to  be  a  burgage  holding,  and  the  decision  was  affirmed,  31st 

4  Wil.  &  Sh.     March  1830.     The  point  occurred  again  in  another  case,  where  magis- 

App.  81.  trates  conveyed  to  be  holden  of  the  King  in  burgage  for  performance  of 

burghal  services,  and  also  to  be  holden  of  themselves  in  feu-farm  for 
payment  of  a  stipulated  feu-duty.  There  was  a  burgage  procuratoiy, 
and  no  precept  of  sasine,  and  a  burgage  title  was  expede.  The  ma- 
gistrates having  sued  for  composition  upon  an  entry,  the  demand 
being  placed  upon  the  footing  of  its  being  a  feu  holding,  they  were 
held  to  have  no  title  to  maintain  that  action,  the  holding  being  burg- 
age, and  vassalage  to  two  superiors  at  the  same  time  incompetent ; 
Magistrates  of  Perth  v.  Stewart,  18th  December  1830.  At  a  future 
9  S.  226.  stage  of  the  case,  while  the  Court  held  the  defender  to  be  personally 

bound  by  the  stipulations  of  feu-duty  and  composition,  they  refused 
to  declare  them  real  burdens ;  11th  July  1835. 
18  8. 1100.  It  thus  appears  clear,  that  feu-duties  cannot  be  properly  stipulated 

in  a  burgage  holding,  with  which  they  are  inconsistent ;  but  ground 
rents  may  be  effectually  stipulated  for,  and  in  that  case  they  ought 
to  be  protected  by  a  conventional  irritancy  of  the  subject  in  the  event 
of  the  ground  rent  being  allowed  to  fall  into  arrear,  for  it  is  doubtful, 
whether  the  Act  1597,  cap.  246,  authorizing  irritancy  ob  non  sdu^ 
turn  canonem,  would  apply,  since  it  refers  expressly  to  vassals  by 
feu-farra. 

We  have  already  had  occasion  to  observe,  that,  when  the  holding 
is  not  burgage,  registration  in  the  burgh  record  is  inept    It  is  un- 
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necessary  again  to  cite  the  cases  of  Davie  v.  Denny,  Dixon  v.  LowiheVy     Part  Ilf . 
and  Lord  Fife's  Trustees  v.  Magistrates  of  Aberdeen,  by  which  this  chaptbb  III. 
rule  was  introduced,  departed  from,  and  again  established.  tupra,  p.  56i. 

It  is  only  the  lands  contained  in  the  charter  of  erection  of  the 
burgh,  that  hold  or  can  be  holden  burgage.  If  the  corporation  pur- 
chase other  lands,  of  which  the  tenure  is  not  burgage,  in  these  it 
becomes  a  vassal  like  any  other  purchaser,  and  its  title  will  be  regu* 
lated  by  the  same  principles. 
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Pavt  III. 


Chaptkb  IV. 


CHAPTER  IV. 

RIGHTS  LIMITINa  THE  RIQHT  OF  PROPEBTT — BEDEEMABLE  BIGHTS — 

LIFERENTS —  LEASES — SERVITUDES. 

Our  inquiries  hitherto  have  related  to  the  mode  of  constituting, 
transmitting,  and  extinguishing  the  radical  title  to  heritable  rights. 
We  are  now  to  attend  to  the  instruments  used  in  creating  burdens  or 
limitations  upon  the  radical  right,  or  by  which  the  use  of  the  subject 
may  by  contract  be  conferred  upon  another. 

I. — Rights  in  security. 


Thb  buhdbv 
must  bm  ape- 

CIPIC. 


M.  14,127; 
2  Rom,  L.  C. 
64S. 


These  are  used  for  the  most  part  to  make  the  right  of  property 
available  as  a  security  for  money ;  and  we  are  first  to  notice,  as  a 
principle  common  to  all  such  securities,  whatever  form  they  may 
assume,  that  the  extent  of  the  burden,  and  the  name  of  the  creditor, 
must  both  appear  upon  the  face  of  the  instrument,  the  rule  being  im- 
perative and  without  exception,  that  no  permanent  unknown  incum- 
brance can  be  created  on  land,  because  the  purchaser  must  have  the 
means  of  discovering  the  creditors  in  burdens  affecting  the  subjects, 
and  the  amount  of  their  claims ;  Stein's  Creditors  v.  Newnhaniy  Eve- 
rett, &  Co.,  1st  February  1793,  affirmed  on  appeal  Every  instrument, 
therefore,  by  which  an  heritable  security  is  created,  must  bear  the 
name  of  the  creditor,  and  the  amount  of  the  debt. 


1.  The  real  burden. 

In  the  real  burden  we  have  the  most  simple  form  of  an  heritable 
security. 

Constitution  of  real  burden, — It  is  constituted  by  the  act  of  the 
proprietor,  declaring  the  lands  affected  by  the  burden  of  payment 
of  a  sum  of  money  specified  to  a  creditor  named,  or  by  the  bur- 
den of  whatever  liability  forms  the  subject,  matter  of  the  con* 
tract.  The  principles  upon  which  real  burdens  receive  effect,  are 
Suir,  iy.  85, 24,  contained  in  Stair,  and  in  Bankton.  These  passages  relate  to 
Smk  u.  6  26  ^^^^  fundi  et  onera  realia,  and  shew  that  reserved  burdens,  in 

order  to  be  effectual,  must  be  made  real  upon  the  subject      A 
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proprietor  may  charge  his  lands  with  burdens  clearly  expressed,  so     Past  in. 
as  to  constitute  a  lien  or  real  burden — as,  with  the  burden  of  a  sum   «  ,«. 

named^  or  with  the  burden  of  the  payment  of  that  sum — or  he  may  rj^^  burdeh 
declare  the  right  to  the  lands  void,  if  payment  be  not  made  within  a  must  be  im- 
specified  time.     These  are  all  forms  of  real  burdens.     But,  when  the  ][^*  ^  Thd^ 
disponee  is  taken  bound  to  pay,  without  words  imposing  the  burden  the  dibpou- 
on  the  lands,  or  without  making  the  right  void  upon  failure  of  pay-  "^** 
ment  within  a  certain  time,  although  such  an  obligation  is  binding  ^ 

upon  the  disponee  and  his  heirs,  no  real  incumbrance  is  thereby  im- 
posed upon  the  subjects;  Mackenzie  v.  Lord  Lovat,  1st  April  1721.  Robertaon's 
The  deed  here  declared,  that  the  disponee  and  his  heirs  should  be  3^3.^*0.  i. 
affected  and  stand  burdened  with  the  payment  of  the  grantor's  debta 
The  Court  of  Session  held  this  to  constitute  a  real  burden,  but  the 
decision  was  reversed  on  appeal.     And,  in  Martin  v.  Paterson,  22d  M.  voce  *Teiv 
June  1808,  the  grantee  was  held  bound  by  accepting  the  conveyance  R^al,"*App«. 
to  pay  a  specified  sum  of  money.     The  Court  found  that  not  to  be  a  No.  5 ;  8  Bom, 
real  burden,  the  obligation  being  attached  to  the  person  only,  while    ' 
the  intention  to  impose  a  burden  on  land  by  reservation  must  be  ex- 
pressed in  the  most  explicit,  precise,  and  perspicuous  terms.     The 
case  of  M^Intyre  v.  ifasterton,  3d  February  1824,  is  to  the  same  effect  2  S.  664. 
The  imposition  of  the  burden  on  the  lands  must  be  contained  in  the 
disposition.     A  reference  in  the  disposition  to  a  separate  deed  con- 
taining the  declaration  of  the  burden  is  insufficient ;  AUan  v.  Came-  M.  io,265; 
ron's  Creditors,  19th  July  1780,  affirmed  on  appeal.     And,  in  con-jQ^*^       * 
formity  with  the  rule  already  stated,  both  the  sum  and  the  creditor's 
name  must  be  specified  ;  Stenhouse  v.  Innes  <t  Black,  21st  February  m.  10,264. 
1765.     The  burden  must  also  be  inserted  specifically  in  the  infeft- 
ment.     In  Macdonald  &  Lawson  v.  Place,  24th  February  1821,  no  Hmne,  644. 
real  burden  was  created,  because,  although  the  infeftment  stated  the 
total  amount,  it  did  not  contain  the  creditors'  names,  or  the  sum  due 
to  each. 

This  is  the  form  by  which  a  ground-annual — that  is,  a  perpetual  Sepaeatb 


annuity,  payable  to  a  third  party,  is  attached  to  the  feu.    Besides  the  J^qebt mpo^ 
reservation  in  the  title,  there  may  be  a  separate  bond  binding  the  dis-  hek  vob  debt 
ponee  and  his  heirs  personally.     Even  in  that  case,  the  burden  was  SJ^Yotume. 
held  to  follow  the  subjects  over  which  it  was  constituted,  and  not  to 
continue  personal  upon   the  original  disponee,  after  he  had  been 
divested  by  bond  fide  conveyance ;  Peddie's  Heirs  v.  Soot*s  Trustees,  s  D.560; 
27th  February  1846 ;  and  the  principle  established  by  that  decision  3  Bobs,  L.  C. 
was  adhered  to  in  8maU  v.  Millar,  3d  February  1849,  although  the  n  d.  495- 
right  to  the  subjects  had  remained  personal  in  the  grantee  and  his  3  Boss,  L.  C. 
assignee  ;  and  it  was  also  held  here,  that  cautioners  bound  along  with 
the  original  grantee  and  his  heirs  and  successors  for  payment  of  the 
ground-annual  continued  bound  for  the  assignee,  the  latter  being  held 
a  successor  within  the  meaning  of  the  obligation.    But  the  decision  in 
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Part  III.     SmoirscBse  was  reversed  on  appeal,  l7th  March  1853,  it  being  held. 

Chapter  IV.  ^^^^  ^^®  plain  terms  of  the  personal  contract  cannot  be  set  aside  on  a 

*i  Macq.  App.    presumption  that  the  party  was  to  be  bound  only  while  proprietor  of 

^^'  the  land,  and  that  the  obligation  in  the  personal  bond  is  perpetually 

binding  on  the  principal  obligant,  as  well  as  upon  his  sureties.    In  the 
case  of  Gardyne  v.  Royal  Bank  of  ScoUandy  reversed  at  the  same  time, 
it  was  held  by  the  House  of  Lords,  that,  while  the  claim  for  a  ground- 
annual  or  real  burden  transmits  against  the  land,  the  personal  obU« 
gation  does  not  transmit  against  the  disponee  of  the  land,  unless  he 
expressly  undertake  it* 
Bbsrbved  bur-     a  reserved  burden  gives  no  active  title  of  possession,  because  the 
DEHGiYESNo    convcyanco  is  not  to  the  creditor.     Although  a  good  warrant  for 
OF  POSSESSION,  poinding  the  ground,  therefore,  it  is  not  a  title  of  possession,  and  will 

not  authorize  process  of  maills  and  duties,  until  it  has  been  followed  by 
adjudication.     The  powers  of  the  creditor  in  a  reserved  burden,  how- 

1  S.  316 ;         ever,  may  be  enlarged  by  express  stipulation.     In  Wilson  v.  Frcuer, 

2  ^stE/a  '  13th  February  1822,  affirmed  16th  April  1824,  a  power  of  sale  was 
23.  held  to  be  effectually  reserved ;  and  the  same  decision  shews,  that  a 

real  burden  may  be  effectually  constituted  by  reservation,  where  the 
conveyance  is  in  the  form  of  resignation  ad  remanentiank 
Form  of  The  form  of  words  by  which  this  heritable  security  is  created,  is 

creaTe  R*EAL^  ^^^^  ^®  naturally  flows  from  the  principles  now  stated.    Being  a  qua- 
BURDEK.  lification  of  the  grant,  it  forms  part  of  the  dispositive  clause.     Imme- 

diately after  the  description  of  the  lands  there  is  inserted  a  declara- 
tion, that  the  subjects  are  disponed  under  the  burden  of  jClOOO  ster- 
ling, with  interest  and  penalty,  as  contained  in  a  bond  of  the  same 
date  by  the  disponee  to  the  disponer,  which  sums  are  hereby  declared 
to  be  a  real  and  preferable  burden  affecting  the  said  subjects,  and  are 
appointed  to  be  engrossed  in  the  infeftment  to  follow  hereon,  and  in 
the  future  transmissions  of  the  subject,  until  payment  The  obliga- 
tion to  infeft,  the  procuratory  of  resignation,  and  the  precept  of  sasine^ 
(these  being  the  clauses  through  the  direct  instrumentality  of  which 
the  burden  is  to  be  rendered  real  by  the  infeftment  of  the  disponee,) 
must  all  bear  the  express  qualification,  that  the  infeftment  is  to  be 
under  burden  of  the  foresaid  principal  sum  of  0^1000,  interest,  and 
penalty,  contained  in  the  said  bond.  A  sasine  following  upon  the 
disposition,  in  which  the  real  burden  is  declared,  if  it  should  omit  that 
burden,  would  be  null  on  the  ground  of  disconformity  to  its  warrant. 
But  the  risk  of  such  an  omission  is  materially  obviated  by  the  refer- 
8  &  9  Vict  ence  to  real  burdens  required  by  the  Infeftment  Act  to  be  made  in  the 
c.  '^6,  precept  of  sasine  in  conformity  with  the  former  practice. 

Transmission  of  real  burden. — ^The  reserved  burden,  although  an 
heritable  right,  is  not  a  proper  feudal  estate.     It  is  a  lien  upon  the 

•  See  the  cases  of  King's  College  of  Aberdeen  v.  Lady  James  Hay^  and  BrowiCt  TVnt- 
te^s  V.  Webster f  supra^  note,  p.  531. 
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lands  by  burden  imposed  upon  the  infeftment  of  another.     The  credi-     Pakt  III. 
tor  has  thus  no  feudal  character  to  qualify  him  to  impart  a  feudal  chapter  IV. 
estate  to  his  assignee.     He  cannot,  therefore,  grant  precept  for  infeft- 
ment.   Accordingly,  the  proper  method  of  transmitting  a  real  burden 
is  by  assignation  intimated  to  the  debtor  whose  sasine  is  burdened 
by  it,  and  the  assignation  is  recorded  in  the  register  of  sasines;  Humo,  540; 
Miller  v.  Brown,  8th  February  1820.  ^9^'"'  ^'  ^' 

We  have  already  seen,  that,  in  order  to  continue  the  real  burden  in 
effect  in  subsequent  transmissions  of  the  lands,  it  is  not  necessary 
literally  to  comply  with  the  injunction  to  insert  it  in  the  future  inves- 
titures, the  effect  of  such  insertion  being  attained  by  a  clause  of  re-  lo  &  u  Vict, 
ference  as  provided  in  the  Lands  Transference  Act,  §  5.  ^'  ^' 

Extinction  ofrecU  burden. — This  incumbrance  is  extinguished  by  a 
discharge  recorded  in  the  register  of  sasines,  &a  ;  and  such  discharge 
may  effectually  be  made  by  a  party  having  right  to  the  personal  bond, 
although  he  has  received  no  assignation  of  the  real  burden  ;  BaiUie  v.  i  s.  108. 
Laidlaw,  7th  July  1821. 

2.  The  Heritable  Bond, 

This  security  had  its  origin  in  the  expedients  resorted  to  before  the  Its  orjoiv, 
Reformation,  in  order  to  make  profit  of  money,  while  the  taking  of 
interest  was  prohibited.  The  lender  purchased  a  right  to  a  fixed 
yearly  payment  or  annual-rent  constituted  by  infeftment  upon  land, 
a  power  of  redemption  upon  repayment  of  the  purchase-money  being 
reserved  to  the  proprietor.  This  species  of  security  long  continued 
in  a  similar  form,  the  debtor,  in  consideration  of  a  sum  of  money, 
infefting  the  creditor  in  a  corresponding  annual-rent,  for  wliich  he 
bound  himself  personally,  but  without  any  obligation  for  the  principal 
except  upon  the  contingency  of  the  creditor  choosing  to  require  pay- 
ment. By  the  more  recent  form,  however,  (and  we  occasionally  meet  Modeiin  roRu. 
with  this  deed  in  practice,)  the  debtor  binds  himself  to  repay  the 
principal  sum  with  interest,  and  for  the  creditor's  security  grants 
obligation  to  infeft  him  in  an  annual-rent  payable  out  of  the  lands 
during  the  not  payment  of  the  principal  sum.  Such  rights  are  heri- 
table, and  are  completed  by  infeftment,  the  sasine  being  effectual, 
although  there  are  no  dispositive  words  in  the  security  ;  Campbell  or  7  8.  826 ; 
Macdonald  v.  Macdonald's  Trustees,  3d  July  1829.  7i8.    * 

This  security,  it  will  be  observed,  is  of  the  nature  of  a  real  burden  It  coxshtutes 
by  constitution.  It  does  not  carry  the  property  of  the  lands  as  a  secu-  arealburoeh. 
rity  for  the  principal  sum,  or  even  for  the  annual-rent,  but  merely 
charges  the  annual-rent  as  a  real  burden.  Arrears  of  interest  are  thus 
debita  fundi,  and  the  creditor  may  poind  the  ground,  taking  the  corns 
and  other  moveables  upon  it  belonging  to  his  debtor,  and  those  also 
belonging  to  his  debtor's  tenant  to  the  extent  of  the  rent  due  by  the 
tenant  at  the  tima     As  it  is  the  interest  only  which  forms  a  burden 
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Paet  III.  upon  the  lands,  the  capital  cannot  be  recovered  by  diligence  directed 
Chaptm  IV.  ftgS'ii^st  the  tenants,  but  by  i)er8onal  diligence  against  the  debtor  as 
authorized  by  the  bond  ;  and  it  is  only  by  the  ordinary  1^^  forms 
available  for  the  attachment  of  lands  in  security  and  payment  of  debt, 
that  the  principal  can  be  made  to  affect  the  lands,  and  be  recovered 
out  of  them.  The  deed  may,  however,  be  so  framed  as  to  embrace  in 
the  security  the  principal  as  well  as  the  annual-rent,  and,  in  that  case, 
the  creditor  would  have  the  benefit  of  the  same  real  diligence  for 
recovery  of  the  principal  which  he  has  for  recovery  of  the  annual- 
rent.  But  the  bond  and  disposition  in  security  is  the  proper  writ 
for  charging  both  principal  and  interest  upon  the  lands,  and  we  shall 
presently  have  occasion  to  review  that  instrument 
TiuifsifiMioH        Transmission  of  heritable  bond. — This  security  is  transferred  by 

assignation  of  the  personal  obligation,  and  of  the  right  to  the  annual- 
rent  constituted  in  terms  of  the  debtor's  obligation ;  and  from  the 
8  &  9  Vict.  general  terms  of  the  first  clause  of  the  Heritable  Securities  Act,  1846, 
^  ^^'  the  transmission  may  be  in  the  short  form  prescribed  by  that  Statute, 

and  completed  by  registration  of  the  assignation  without  the  neces- 
sity of  sasine.     Any  doubt  which  might  have  existed  on  this  point  is 
17  4  18  Vict,    removed  by  the  short  Act,  17  &  18  Vict.  cap.  62,  extending  the 
effect  of  the  Acts  of  1845  and  1847  to  other  securities  besides  the 
bond  and  disposition  in  security. 
Rbhuvciatios        Extinction  of  the  security  by  heritable  bond, — As  long  as  this  secu- 
rity contained  no  personal  obligation,  and  presented  as  its  leading 
clause  the  debtor's  obligation  for  the  annual-rent  payable  out  of  the 
lands,  the  real  right  of  annual-rent  which  it  conferred  could  not  be 
extinguished  without  the  debtor's  renunciation,  because  the  real  bur- 
den was  the  substance  of  the  principal  obligation.     But,  after  a 
personal  obligation  for  the  loan  was  introduced,  it  is  evident,  that  the 
infeftment  of  annual-rent  ceased  to  be  the  leading  obligation,  and 
Now,  PATMEKT  bccEmc  au  accessory  merely  ;  and,  as  a  bond  for  a  sum  of  money  is 
BXTIKOU1B1IB8    cxtinguishcd  by  payment,  the  infeftment  of  annual-rent  being  thus 
THE  8ECUBITT.   q^\j  ^jj  acccssory,  necessarily  ceased  upon  extinction  of  the  principal 
M.672 ;  2  Ross,  obligation  ;  Rankin  v.  Arnot,  8th  July  1680. 

1m  C.  707. 

The  reserved  burden,  as  we  have  seen,  is  a  lien  merely,  which  by 
certain  legal  steps  may  be  made  the  ground  of  access  to  the  lands 
and  fruits,  and,  like  every  other  claim  of  debt,  may  be  used  as  a 
medium  for  obtaining  adjudication  in  security.  But,  while  it  remains 
a  real  burden  merely,  it  confers  no  direct  title  of  possession  in  secu- 
rity of  the  debt.  We  proceed  to  the  modes  of  constituting  securities 
which  give  the  creditor  not  only  a  real  right  of  security  in  the  land, 
but  an  active  title  of  possession,  if  he  shall  think  fit  so  to  use  it, 
limited  by  the  qualification  that  it  is  a  right  in  security  only,  and 
restricted  to  the  extent  of  the  debt  with  interest  and  ezpensea 
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Rights  of  this  nature,  although  they  do  not  extinguish  the  radical  Part  III. 
right  of  property,  transfer  to  the  creditor,  if  he  shall  think  fit  to  CHAram  IV. 
exercise  them,  the  substantial  powers  of  the  proprietor  as  regards  the 
fruits,  and  also  as  regards  the  power  of  sale  for  satisfaction  of  his 
debt ;  and  it  is  on  account  of  this  transmission  of  right,  that  these 
securities  are  termed  redeemable  rights,  which  means,  that  the  pro* 
prietor  is  entitled,  by  satisfying  the  creditor's  claim,  to  redeem  the 
lands — that  is,  to  regain  them  free  of  the  qualified  real  right  bestowed 
by  the  mortgage.  This  power  to  redeem  is  called  in  our  early  Con- 
veyancing the  right  of  reversion,  t,e.,  the  right  of  the  party  from 
whom  the  mortgagee's  title  is  derived  to  have  the  lands  returned  to 
him  ;  and  reversions  are  either  legal — as  in  the  case  of  adjudications, 
where  the  law  has  fixed  a  period  within  which  the  creditor  has  right 
to  satisfy  the  debt  and  have  the  adjudication  discharged — or  they 
are  conventional,  as  in  voluntary  securities. 

The  ancient  form  of  security  in  our  law  by  the  impignoration  of 
land  was 

3.  The  Wadset. 

It  derives  its  name  from  wad,  a  pledge.  The  wadset  is  still  occa- 
sionally met  with  in  practice.  The  debtor  being  the  proprietor,  and 
grantor  of  the  security,  was  called  the  reverser,  as  having  the  right 
of  redemption,  and  the  creditor  is  called  the  wadsetter. 

Constitution  of  the  security  by  wadset — Originally  this  security  was  Hibtost  or 
constituted  by  a  deed  impledging  the  lands  until  the  money  should  ^^^*^^' 
be  paid.     Afterwards,  it  assumed  the  form  of  an  irredeemable  dispo- 
sition, conferring  upon  the  creditor  a  right  ex  facie  absolute,  but  he 
granted  a  separate  deed,  conferring  the  right  of  reversion.     This  form 
of  the  security,  however,  by  giving  the  wadsetter  a  title  apparently 
unqualified,  put  it  in  his  power  to  defeat  the  reversion  by  selling  the 
lands,  and  the  Act  1469,  cap.  27,  in  order  to  obviate  this,  gave  power  1469,  c  27. 
to  the  reverser  to  resume  the  property  on  payment  of  the  sum  con- 
tained in  the  wadset,  notwithstanding  a  sale  by  the  creditor.     The 
right  of  purchasers  was  thus  rendered  insecure,  until  the  Act  1617, 1617,  c.  16. 
cap.  1 6,  required  reversions  to  be  registered  within  sixty  days,  under 
pain  of  nullity.     After  that  Act,  it  was  the  practice  to  prepare  wad-  Later  form  or 
sets  in  the  form  of  a  mutual  contract,  the  debtor,  on  the  one  hand,  ^'^"^■^• 
conveying  the  lands,  and  the  creditor,  on  the  other,  granting  the 
right  of  reversion.     The  loan  might  at  any  time  be  increased,  and 
the  additional  sum  secured  by  an  eik  to  the  reversion.     The  reverser 
might  redeem  the  wadset  at  any  time,  unless  it  contained  an  irritant 
clause  declaring,  that,  if  the  debt  were  not  paid  by  a  certain  day, 
the  right  of  reversion  should  cease,  and  the  lands  become  the  irre- 
deemable property  of  the  wadsetter.     This  irritancy  was  efiectual, 
but,  being  penal,  it  was  necessary  that  it  should  be  judicially  declared. 

Extinction  of  wadsets, — ^The  order  of  redemption  consisted  in  the 
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reverser  giving  notice  to  the  wadsetter  to  appear  at  the  time  and 
place  fixed  hj  the  reversion,  in  order  to  receive  payment,  and  renounce 
the  wadset. 

It  is  a  question  amongst  lawyers,  whether  anything  more  than  a 
discharge  and  renunciation  is  requisite  for  the  extinction,  or,  as  Stair 
calls  it,  the  destitution,  of  wadsets.  This  is  a  question  which  it  might 
he  supposed  could  only  have  occurred  where  the  wadsetter  was  infeft 
holding  of  the  reverser.  Even  in  that  case  Stair  holds,  that  the  wad* 
setter  is  not  denuded  without  resignation  ad  remanenUam^  to  extin* 
guish  the  base  fee  created  by  the  wadset.  Erskine,  on  the  other 
hand,  says  that  simple  renunciation  properly  registered  is  sufficient 
This  point  may  occur  in  practice,  and  the  view  expressed  by  Stair 
should  be  acted  upon,  because  the  point  was  held  as  not  yet  settled, 
in  Duke  of  Roxburghe  v.  Wauchope^  9th  March  1825. 

When  the  wadset  is  granted  to  be  holden  a  me,  it  was  formerly 
necessary  for  the  reverser  to  obtain  letters  of  regress  from  his  superior, 
in  order  to  insure  his  re-entry  upon  extinction  of  the  wadset.  This 
was  requisite,  both  that  the  superior  might  be  bound  to  receive  him, 
and  also  to  insure  his  exemption,  upon  being  re-entered,  from  the 
liabilities  of  a  singular  successor.  Letters  of  regress  were  unnecessaiy 
after  the  Act  20  Geo.  IL  cap.  50,  excepting  in  so  far  as  they  insured 
the  re-entry  without  payment  of  composition.  The  singular  succes- 
sors of  the  superior  are  also  bound  to  re-enter  the  reverser  without 
composition,  provided  the  letters  of  regress  are  recorded.  Now,  with 
regard  to  the  extinction  of  the  wadset  in  this  case,  there  occurs  among 
Mr.  Dallas's  Styles,  the  form  of  a  renunciation  of  a  wadset,  bearing 
delivery  of  the  contract,  charter,  and  sasino,  to  be  cutted,  cancelled, 
and  destroyed,  although  the  wadset  right  is  shewn  by  the  terms 
employed  to  have  been  holden  of  the  superior  of  the  reverser.  But 
in  Mr.  Ross's  Lectures  this  style  is  censured,  because,  although  the 
renunciation  extinguished  the  right  of  the  wadsetter,  it  would  leave 
the  property  in  the  superior,  the  reverser  being  left  with  a  mere  right 
of  regress. 

If,  when  the  order  of  redemption  was  followed  out,  the  wadsetter 
did  not  appear,  or,  if  ho  refused  to  receive  the  money  and  extinguish 
the  wadset,  the  amount  was  consigned  with  the  person  or  bank  fixed 
by  the  deed,  and  a  notarial  instrument  taken  on  the  fact,  which  had 
the  effect  of  stopping  the  currency  of  interest  against  the  reverser, 
and  formed  the  ground  for  obtaining  decree  in  an  action  of  declarator, 
whereby  the  lands  were  judicially  redeemed.*  The  declarator  of  re- 
demption, however,  is  competent  without  notice  or  consignation  in 
terms  of  the  order  of  redemption,  the  citation  upon  the  summons 
being  held  to  operate  as  notice,  and  the  tender  of  the  redemption 

*  The  creditor  in  an  annuity  formiug  a  real  burden  upon  the  reversion  is  entitled  to  pur- 
sue action  of  redemption  of  an  improper  wadset ;   Wrighti  r.  IVmer,  7th  Ifarch  1865. 
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money  at  the  bar  of  the  Court  as  consignation  ;  Campbelly.  Campbell,     Pa«t  HI. 
10  th  March  1786.     After  consignation,  the  money  remains  the  pro-  Chaptbb  IV. 
perty  of  tlie  reverser,  until  ho  is  re-invested  by  the  decree,  because,  m.  16,  652 ; 
as  any  step  of  diligence  may  be  departed  from,  so  he  may  pass  from  Hailea,  998. 
his  order  of  redemption ;  and  it  thus  follows,  that  the  right  of  the 
wadsetter  continues  heritable  until  the  decree  of  redemptioa     After 
that  decree,  however,  by  which  the  wadset  is  declared  to  be  dissolved, 
the  creditor's  right  becomes  moveable,  and,  although  the  money  re- 
main in  the  hands  of  the  consignee,  the  proper  diligence  to  attach  it 
is  arrestment ;  Stormonth  v.  Robertson  and  Rutherford^  24th  May  181 4.  p.  c. 

Such  was  the  procedure,  when  extinction  of  the  wadset  was  sought  Requisition 
by  the  reverser.     When  the  creditor,  on  the  other  hand,  wished  to  ^^  '•atmemt 
have  his  money,  he  made  requisition  for  payment  under  form  of  in-  cbsditob. 
strument,  the  eifect  of  which  was  to  make  the  sum  moveable,  until  a 
clause  was  adopted  in  practice,  that  no  diligence  should  weaken  the 
real  security,  after  which  sums  vested  on  wadset  continued  heritable, 
notwithstanding  requisition. 

Wadsets  are  proper  or  improper.     In  proper  wadsets  the  wadsetter  The  propbb 
took  the  enjoyment  of  the  lands  for  the  enjoyment  of  the  money  ^^^^'^' 
lent.     So,  if  the  rents  were  less  in  amount  than  the  ordinary  interest 
would  have  been,  he  had  no  claim  for  the  difference ;  while  if  they 
were  more,  he  was  not  bound  to  reckon  the  surplus  to  account  of 
principal.     In  this  form  the  security  had  the  effect  of  denuding  the 
proprietor,  who  was  not  again  feudally  re-invested  until  infeft  on  tho 
wadsetter's  procuratory  or  precept ;  and  thus  the  creditor  obtained  so 
much  of  the  position  of  proprietor,  that  he  was  entitled  under  the  old 
law  to  be  enrolled  and  vote  as  a  free-holder — a  right  repeatedly  re- 
cognised by  statute,  and  which  is  fully  discussed  in  Mr.  Bell's  Treatise  pp-  H  «<  »«7« 
on  Election  Law. 

An  improper  wadset  is  that  in  which  the  creditor  has  no  chance  of  Trs  impropbb 
more  than  his  interest.  On  the  one  hand,  if  the  wadsetter  possessed  "^^^^^' 
the  lands,  and  the  rents  were  less  than  the  interest,  the  debtor  was 
bound  to  make  up  the  difference,  while,  if  they  were  more,  the  surplus 
was  imputed  to  capital  On  the  other  hand,  if  the  debtor  himself 
possessed  the  lands,  which  he  did  by  a  back-tack,  the  tack-duty  or 
rent  was  the  interest  of  the  debt 

4.  The  Bond  a/nd  Disposition  in  security. 

While  the  wadset  contained  much  of  the  nature  of  an  absolute 
transference  in  its  external  form,  and  was  allowed  in  some  respects  to 
receive  the  effect  of  such  a  transference,  and  the  heritable  bond,  on 
the  other  hand,  conferred  the  right  only  of  a  real  creditor  for  the 
annual-rent,  the  bond  and  disposition  in  security  has  been  so  devised, 
as  to  impart  to  the  lender  all  the  benefits  derivable  from  these  previous 
forms  of  the  security,  as  well  as  from  the  real  burden,  in  so  far  as  such 
benefits  properly  belong  to  his  position  as  a  creditor.    The  grantee  of 
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Past  III.     a  bond  and  disposition  in  security  has  the  position  of  one  infefl  in 
Chaptm  IV.  *h®  lands  themselves  for  security  of  principal,  interest,  and  penalty, 
and  he  may  at  any  time  take  possession  of  the  lands,  or  of  the  rents, 
in  order  to  operate  payment. 

Constitution  of  the  security, — The  form  of  this  deed  before  the  recent 
alterations  was  shortly  as  follows  : — 
Old  fobm  of         (1.)  An  acknowledgment  by  way  of  narrative  of  the  receipt  of  the 

DBBD. 

money. 

(2.)  The  borrower's  bond  for  repayment  of  principal,  interest,  and 
penalty,  in  the  same  terms  as  in  a  personal  bond. 

(3.)  The  disposition  in  security,  whereby,  in  further  security  of  the 
principal,  interest,  and  penalty,  but  without  prejudice  to  the  personal 
bond,  and  in  corroboration  thereof,  the  debtor  sold,  alienated,  and 
disponed  the  lands,  which  were  particularly  described,  to  the  creditor, 
and  his  heirs  and  assignees,  heritably  bui  redeemably  always  in  terms 
of  the  clause  of  redemption  after  inserted,  the  purpose  of  the  disposi- 
tion being  then  declared  to  be  in  real  security^  and  for  payment,  of 
the  sums  before  mentioned 

(4.)  An  obligation  to  infeft  a  me  vel  de  me.  In  order  to  protect 
the  creditor  from  the  operation  of  the  rule  by  which  the  disponee 
bears  the  expense  of  his  own  infeftment,  this  clause  bore  expressly 
that  he  should  be  infeft  at  the  expense  of  the  debtor.  If  subinfeuda- 
tion was  very  rigidly  prohibited  in  the  debtor's  title,  and  without  the 
usual  exception  of  power  to  grant  securities,  then  it  was  necessary  to 
make  the  holding  a  me  only,  and  instantly  to  obtain  confirmation 
from  the  superior.  When  the  de  me  holding  appeared,  it  was  de- 
clared to  be  for  a  blench  duty,  and  the  granter  of  the  security  bound 
himself  and  his  successors  to  enter  the  heirs  and  assignees  of  the  cre- 
ditor in  this  holding  without  composition. 

(6.)  A  clause  of  warrandice  of  the  disposition  under  reversion,  and 
warrandice  also  of  the  sales  which  should  take  place  by  virtue  of  the 
warrant  of  sale  granted  in  a  subsequent  part  of  the  deed 

(6.)  The  assignation   to  writs  and  rents,  with  power  to  uplift. 

Under  the  assignation  of  writs  it  is  competent,  if  the  author's  title 

fails  by  objection  to  his  infeftment,  to  complete  the  real  right  of  the 

creditor  in  the  bond  by  means  of  the  precept  of  sasine  in  the  debtor's 

5  D.  1217.        disposition  to  the  property  ;  Melvin  v.  DaJcers,  17th  June  1843.     See 

M.  14,335;        also  the  case  of  Mitchell  v.  Adam,  which  is  correctly  reported  by  Lord 

1  Hailea,  185.    Hailes,  but  inaccurately  explained  in  the  Dictionary,  and  also  the 

Hume,  238.      later  case  of  Bonthrone  v.  Bonthrone's  Creditors,  29th  May   1805. 

This  clause  quoad  the  rents  was  in  conformity  with  the  real  nature 
of  the  right  conferred.  It  was  not  intended  to  bo  acted  upon  unless 
occasion  should  arise,  and,  if  eventually  it  became  necessary  for  the 
creditor  to  levy  the  rents,  then  he  entered  into  possession  by  action 
of  maills  and  duties. 

(7.)  The  clause  of  registration. 
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(8.)  The  precept  of  sasiue,  which  not  only  authorized  infeftment  by  ^^^  ^^ 
the  usual  mandate  to  baillies,  but  comprehended  also  the  debtor's  ChafteeIV. 
right  of  reversion,  and  a  power  of  sale  to  the  creditor.  In  order  to 
give  effect  to  these  respectively,  after  the  warrant  of  infeftment  it 
was  declared,  that  the  lands  should  be  redeemable  by  the  grantor  and 
his  heirs  upon  notarial  premonition  of  three  months  at  any  term  of 
Whitsunday  or  Martinmas  by  payment  of  the  debt,  or,  in  absence  of 
the  creditor,  by  consigning  it  in  a  particular  bank  named,  the  office 
of  which  was  declared  to  be  the  place  of  redemption ;  and  it  was  also 
declared,  that  an  extract  of  the  bond  or  of  the  sasine  should  be  equi- 
valent to  a  letter  of  reversion,  i.e.,  that  the  production  of  such  an  ex- 
tract, which  it  is  always  in  the  power  of  the  debtor  to  obtain,  should 
be  sufficient  evidence  of  the  purpose  of  the  consignation  to  the  notary, 
in  whose  hands  instruments  were  taken  upon  the  fact.  By  this  clause 
the  expenses  of  the  discharge  and  renunciation,  or  of  any  conveyance 
of  the  debt  and  security,  were  laid  upon  the  debtor,  in  opposition,  as 
regards  the  discharge,  to  the  ordinary  rule,  which  requires  the  credi- 
tor to  discharge  his  debt  at  his  own  expense. 

On  failure  to  pay  within  six  or  within  three  months  after  a  notarial  Powbeof 
demand  by  the  creditor,  he  was  empowered  to  sell  by  public  roup,  '^"' 
after  previous  advertisement  during  a  specified  time,  and  with  a  fixed 
number  of  insertions  in  newspapers,  which  were  also  specified,  and 
for  this  purpose  to  enter  into  articles  of  roup,  and  grant  dispositions 
containing  the  necessary  clauses  of  style,  and  binding  the  debtor  in 
absolute  warrandice  It  was  declared,  that  the  purchaser  should  not 
be  concerned  with  the  application  of  the  price,  but  that  the  sales 
should  be  as  valid  as  if  granted  by  the  party  himself  Power  was 
given  to  prorogate  the  day  of  sale,  and  the  debtor  bound  himself  to 
ratify  the  sale  when  made. 

(9.)  The  deed  was  completed  as  usual  by  a  testing  clause ;  and  the 
right  was  perfected  by  infeftment. 

The  security  thus  constituted  established  in  the  person  of  the  ere-  Effect  of  thb 
ditor  a  preferable  real  right  from  the  date  of  recording  the  sasine,  ^mol^a^ 
subject  only  to  the  inherent  burdens  affecting  the  feu.     Tlie  effect  of  sBcuRnr  com- 
this  real  right  is  practically  illustrated  by  the  cases  of  Lady  Kelhead 
V.  Wallace,  2d  November  1748,  where  a  creditor  in  an  annuity  secured  m.  2787. 
by  infeftment  was  preferred  to  arresters  pleading  that  she  had  neither 
a  title  of  possession,  nor  possession  by  action  of  maills  and  duties ; 
and  of  Webster  v.  Donaldson,  13th  July  1780.    Here,  infeftment  on  an  M.  2902. 
heritable  bond  was  held  equal  to  intimation  of  the  assignation  of 
maills  and  duties,  and  an  heritable  creditor  was  found  preferable  to 
an  arrester.     The  effect  of  the  preference  created  by  the  creditor's 
infeftment  is  shown  also  in  the  ultimate  diligence  against  land,  an 
adjudication  following  upon  an  heritable  security  being  preferable  to 
an  adjudication  on  a  personal  debt ;  and  the  preference  of  heritable 
creditors  is  sustained  over  whatever  interest  the  debtor  had  in  the 


PLETKD  BT  IK- 
FEFmEMT. 


801 


LBCTUEES  ON  OONVETANOINO. 


PabtIII. 

ghaptbk  rv. 

M.  2860. 
16  S.  1349. 
Disposition  in 
sxcuritt  to 
oautionbr. 


Secubitt  fob 
futube  debt. 

1696,  c.  5. 


M.  14,127. 


M.  14,1 18; 
2  Ross,  L.  C. 
661. 


54  Geo.  m. 
c.  137,  §  12. 


7  8.  172  ; 
4Wfl.&Sli. 
App.  879. 


New  fobh  of 

bond  and  D18« 
POSITION  IN 
8BCCBITT, 
UNDEB  10&  11 
Vict.  C.  60. 


lands,  even  although  his  disposition  and  sasine  be  reduced  ;  Gillespie's 
Real  Creditors  v.  His  Personal  Creditors,  24th  July  1764,  a  case  re- 
cognised by  Lord  Corbhousb  as  of  authority. 

A  disposition  in  security  may  be  granted  not  only  to  a  creditor, 
but  also  to  a  cautioner  in  relief  of  his  obligation,  in  which  case,  as 
the  right  of  relief  does  not  arise  until  its  condition  exist,  viz.,  the  en- 
forcement of  the  cautioner's  liability,  the  heritable  security  in  relief 
does  not  become  a  title  of  possession,  until  the  cautioner  pays  the 
debt,  or  is  distressed.  The  security  being  granted  in  this  case  for  the 
protection  not  of  the  creditor,  but  of  the  cautioner,  the  latter  may  re- 
nounce it  when  he  chooses,  unless  the  creditor  shall  have  attached  it 
by  adjudication. 

When  an  heritable  security  is  granted  for  a  debt  not  yet  contracted, 
its  effect  is  restricted  to  the  amount  contracted  before  the  date  of  the 
sasine,  in  terms  of  the  Act  1696,  cap.  5  ;  and  it  is  not  good  even  for 
that  amount,  if  no  sum  whatever  is  specified  in  the  security,  according 
to  the  principle  already  stated  and  illustrated  by  the  case  of  Stein's 
Creditors,  supra.  The  Act  1696,  cap.  5,  rendered  it  impossible  to 
employ  heritable  property  as  a  fund  of  credit  for  cash  accounts,  as  is 
shown  in  Brough's  Creditors  y,  SeJhy's  Heir s^  12th  December  1794, 
where,  under  the  effect  of  that  Statute,  a  security  was  found  to  be 
ineffectual,  because  the  balance  existing  at  the  date  of  the  infeft- 
ment  was  held  to  have  been  repaid  by  subsequent  operations,  so  that 
the  ultimate  balance  was  a  future  contraction  in  terms  of  the  Act, 
This  inconvenience  was  modified,  and  so  far  removed,  by  54  Geo.  IIL 
cap.  137,  §  12,  which  allows  heritable  property  to  be  impledged  in 
security  of  future  balances  upon  cash  accounts  or  credits,  or  for  relief 
to  co-obligants,  although  the  advances  are  posterior  to  the  date  of  in- 
feftment.  This  security  may  contain  procuratory  of  resignation  and 
precept  of  sasine  for  infefting  any  bank  or  bankers,  or  others  giving 
the  credit,  or  cautioners,  provided  principal  and  interest  be  limited  to  a 
definite  sum  to  be  specified  in  the  security,  such  sum  not  exceeding  the 
amount  of  principal  and  three  years'  interest  at  5  per  cent.  But,  when 
the  principal  sum  is  specified  "  with  three  years'  interest  tliereon  " 
it  has  been  held  sufficient,  although  the  cumulo  sum  was  not  men- 
tioned ;  Morton  v.  Huntei^s  &  Co.,  10th  December  1828,  aflSrmed  on 
appeal.  This  security  will  remain  effectual,  until  the  account  is 
closed,  the  balance  discharged,  and  sasine  renounced.  The  form  will 
be  found  in  the  first  volume  of  the  Style-book. 

The  mode  of  constituting  heritable  securities  by  bond  and  disposi- 
tion in  security  is  altered  by  the  10  &  11  Vict.,  cap.  50,  which  autho- 
rizes an  abbreviated  form  of  the  deed  in  terms  of  a  schedule  appended 
to  the  Act.  In  effect  this  form  is,  with  the  exceptions  which  we  shall 
notice,  identical  with  the  previous  deed,  producing  the  same  results 
by  brief  conventional  clauses,  the  import  of  which  is  fixed  by  the 
terms  of  the  Statute  to  be  the  same  as  the  detailed  clauses  formerlj 
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in  use.  The  most  important  variation  is  in  the  dispositive  clause,  Past  III. 
which  converts  the  transmission  into  an  irredeemable  right  in  the  Chapteb  I^ 
event  of  a  sale  being  made  by  the  creditor  in  terms  of  the  deed. 

There  is  no  obligation  to  infeft,  or  procuratory  of  resignation,  or 
precept  of  sasine  ;  but  the  rents  and  writs  are  assigned,  warrandice 
granted,  power  of  redemption  reserved,  an  obligation  granted  for  the 
expense  of  assigning  and  discharging  the  security,  and  power  of  sale 
granted  on  default  in  payment,  with  a  consent  to  registration,  the 
import  of  which,  as  we  shall  presently  see,  is  now  very  material. 

The  effect  of  these  clauses  is  settled  by  the  second  and  third  sec- 
tions of  the  Act  to  be  the  same  as  of  those  in  the  previous  form. 
With  regard  to  the  power  of  sale,  exposure  is  authorized  at  Edin- 
burgh, Glasgow,  or  the  County  Town  or  Pariiamentary  Burgh  nearest 
the  subjects,  after  six  weeks'  publication  in  an  Edinburgh  and  local 
newspaper.  Consignation  in  order  to  redemption,  as  well  as  sales, 
may  be  made,  notwithstanding  the  minority  or  incapacity  of  the 
debtor  at  the  time. 

Where  there  are  conditions  in  the  title  appointed  to  be  inserted, 
the  effect  of  insertion  may  be  attained  by  reference  to  an  instrument 
containing  them  and  already  recorded. 

The  right  under  the  deed  in  the  new  form  is  completed  by  regis-  Right  com- 
tration  in  the  general,  or  particular,  or  burgh,  registers  appropriate  to  ^^^atioi 
lands  ;  and  such  registration  is  by  the  first  section  declared  to  be  as  without  8a» 
effectual  and  operative,  as  if  there  had  been  an  obligation  to  infeft  a  "*^ 
me  vel  de  me,  procuratory  of  resignation,  and  precept  of  sasine,  and, 
in  burgage  subjects,  an  obligation  to  infeft  more  burgi  and  procuratory, 
and  to  be  the  same  as  if  sasine  had  been  expede  and  registered.    The 
registration  is  regulated,  and  its  effect  determined,  by  the  fifth  section, 
which  makes  the  date  of  entry  in  the  minute-book  the  date  of  registra- 
tion, and  declares  extracts  effectual  in  all  cases  except  improbation. 

Transmission  of  the  security. — Before  the  year  1845  heritable  secu- 1-  Teakbmm- 
rities  were  transmitted,  in  the  same  form  as  feudal  rights  of  property,  „j-^| 
by  disposition,  which  along  with  an  assignation  of  the  debt  contained 
the  formal  clauses  of  transmission  at  full  length,  and  was  followed  by 
infeftment. 

The  Act  8  &  9  Vict.,  cap.  31,  greatly  simplified  the  transference  of  Provmiowc 
heritable  securities.     It  provided  a  short  form  of  assignation,  con-^  g^^^*^ 
taining  merely  a  transference  of  the  security  and  lands,  with  a  refer-  TiiANSMweioi 
ence  to  the  record  of  the  sasine.     This  mode  of  transmission  was^'^^^i^y 
made  available  only  to  a  creditor  infeft,  and  registration  of  the  assig-  abbiowatioh. 
nation  in  the  proper  register  of  sasines  completes  the  conveyance. 
When  the  conveyance  of  an  heritable  security  forms  part  of  another 
deed,   as  a  marriage  contract  or  trust-deed,  it  is  not  necessary  to 
register  the  whole  deed,  but  a  notarial  instrument  may  be  expede  and 
recorded,  stating  generally  the  natui-e  of  the  deed,  and  setting  forth 
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Pabt  III.     at  full  length  the  part  conveying  the  security.    By  §  6  of  the  Act 
Cbapteb  IV.  such  assignations  may  be  registered  at  any  time,  so  that  it  does  not 
appear  requisite  that  registration  should  take  place  during  the  life 
of  the  grantee.     In  all  questions  under  the  Bankrupt  Statutes,  the 
date  of  registration  is  to  be  held  the  date  of  the  instrument. 
10  &  11  Vict.        The  provisions  of  this  Statute  are,  by  the  Securities  Act  of  184-7, 
^*  ^'  made  applicable  to  the  transmission  of  securities  prepared  in  the  new 

form,  the  date  of  recording  the  bond  and  disposition  in  security  being 
referred  to  in  the  assignation  in  place  of  the  date  of  the  sasine  as 
formerly. 
2.  Trahbmis-         Under  the  previous  forms  the  title  of  an  heir  to  an  heritable 
WTT  OTortS''     security  required  to  be  made  up  with  the  same  formality  as  to  an 
eausd.  estate  of  property,  and  according  to  the  same  feudal  principles. 

FormtrrTbao       ^^  ^^®  ancestor  was  infeft,  the  heir  entered  by  precept  of  dare  con- 
TICS.  stat  from  the  debtor  as  the  immediate  superior.    If  that  could  not  be 

obtained,  then  he  might  resort  upon  the  alternative  holding  to  the 
superior,  and  execute  the  procuratory,  or,  to  avoid  the  necessity  of 
consolidating  two  estates,  obtain  confirmation  of  the  ancestor's  infeft- 
ment,  and  precept  of  clare  constat,  infeftment  upon  which  completed 
his  title.     If  the  ancestor  was  not  infeft,  then  the  heir  made  up  bis 
title  by  general  service  and  infeftment  upon  the  debtor's  warrant  in 
the  bond. 
FoBMOPTsiKs-     The  Heritable  Securities  Act  of  1845  introduced  a  simple  mode  of 
sT's  VkTc*  ®^^®^'^g  heirs  by  writ  of  acknowledgment  from  the  person   duly 
81.  infeft,  of  whom  the  security  is  held.     Registration  of  this  writ  vests 

the  full  right  in  the  heir  to  the  same  eifect  as  it  existed  in  the 
ancestor  himself.     The  writ  of  acknowledgment  comes  in  place  of 
the  precept  of  clare  constat  and-infeftment.     If  that  writ  cannot  be 
obtained,  the  creditor's  heir  may  complete  his  title  by  service,  and 
then  without  intervention  of  the  superior  expede  a  notarial  instrument, 
which  specifies  the  security  by  reference  to  the  record,  and  attests 
the  fact  of  the  party's  right  by  service.     Registration  of  this  instru- 
ment vests  the  full  right,  and  is  equivalent  to  entry  with  the  superior. 
IvnEFniENT     The  Statute  of  1847  requires  infeftment  in  favour  of  the  heir,  when 
wHEM^cDRiTY  ^^^  boud  and  disposition  in  security  in  the  new  form  has  not  been 
HOTREOfflTER-   rcgistcrcd  during  the  grantee's  life.     In  this  case,  the  deed  is  de- 
Vust,  c.  60,       clared  by  §  6  to  be  a  warrant  of  sasine  in  favour  of  the  party  having 

right  to  the  bond  by  service,  adjudication,  or  otherwise.  In  this  par- 
ticular instance,  therefore,  there  must  still  be  infeftment,  the  war- 
rants of  which  will  be  the  bond,  and  the  decree  of  general  service, 
and  in  place  of  the  precept,  the  notary  will  refer  to  this  clause  of  the 
Statute,  as  giving  to  the  bond  the  effect  of  a  warrant  of  sasina  In 
all  other  respects  transmissions  mortis  causd  of  securities  created 
under  the  Act  of  1847  may  be  made  according  to  the  provisions  of 
§  10.  the  Statute  1845. 

A  simple  mode  of  transference  in  favour  of  adjudgers  was  also 
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introduced  by  the  Statute  of  1845  by  registration  of  the  abbreviate  Part  III. 
of  adjudication,  which  is  declared  to  have  the  same  eifect  as  infeft-  Chapteb  I' 
ment  on  a  charter  of  adjudication.  It  will  be  kept  in  mind,  that,  Transperbh 
when  one  is  substituted  nominatim  in  an  heritable  bond  upon  which  ^  ^^'^^^ 
the  first  grantee  was  infeft,  service  is  necessary  to  transmit  the  right 
to  the  substitute  ;  while  it  is  otherwise  in  personal  bonds  ;  Living-  M.  15,409. 
stone  V.  Lord  Napier,  9th  March  1757,  affirmed  11th  March  1765.       ^^-  f"^ 

L.C.611. 

Extinction  of  the  security, — We  have  already  seen,  that,  as  long  as 
the  direct  and  substantive  right  conferred  upon  the  creditor  was 
infeftment  in  the  lands  by  wadset  or  by  heritable  bond  for  annual* 
rent,  renunciation  of  the  right  was  necessary  to  its  extinction,  and 
that,  when  the  infeftment  ceased  to  be  the  principal  right  conferred, 
and  became  an  accessory  merely  to  the  bond,  the  simple  discharge  of 
the  debt  became  an  extinction  of  the  security.  This  is  a  point  in 
Woodmassy,  Hislop'e  Trustees,  28th  January  1825.  It  was  indis- 8  8. 476. 
pensable,  however,  to  confidence  in  the  transaction  of  business,  that,  Dbchaeoi 
when  securities  were  paid,  the  register  should  contain  evidence  ofciAxion. 
their  extinction  ;  and,  accordingly,  the  unvarying  practice  was  to 
take  from  the  creditor  a  deed  called  a  discharge  and  renunciation, 
which,  besides  acknowledging  payment  and  discharging  the  debt, 
confessed  the  lands  to  be  lawfully  redeemed  and  loosed  and  disbur* 
dened,  and  renounced  and  released  them  to  the  debtor.  As  the 
creditor  could  not  release  the  lands,  unless  he  were  infeft,  it  was  not 
unusual  in  the  assignation  of  heritable  securities  to  insert  a  commis- 
sion from  the  grantor  who  was  infeft  authorizing  the  assignee  to 
renounce,  though  he  should  not  be  infeft. 

The  Act  1845  substituted  for  the  discharge  and  renunciation  rdischarob 
short  deed  discharging  the  debt,  and  declaring  the  lands  redeemed  ^"^^ST^a"'! 
and  disburdened  ;  and  that  is  the  mode  of  extinction  now  practised,  c.  31. 
The  new  forms   are  not  necessarily  subversive  of  the  old,  which  in 
terms  of  both  Statutes  may  still  be  used  in  the  establishment,  trans- 
mission, or  extinction  of  securities ;  and  it  will  sometimes  be  the 
practitioner's  duty  to  avail  himself  in  some  measure  of  the  previous 
forms,  especially  in  cases  of  complexity. 

Havincr  thus  exhibited  the  old  and  new  forms,  we  shall  now  advert  ?«""•  o' 

PHACSnCAL  ] 

to  points  of  leading  importance  for  the  practitioner's  guidance,  in  fostancs. 
order  to  his  own  security  as  well  as  to  that  of  his  client 

He  must  first  have  undoubted  authority  from  his  client  for  any  Adthoriti 
contract  of  loan  before  entering  into  it.     The  loss  and  trouble  occa- 
sioned by  the  want  of  a  clear  understanding  between  clients  and 
those  who  act  for  them  are  shewn  in  Glassford,  (be,  v.  Broum,  dkc.,  9  S.  106. 
1st  December  1830.     If  the  agent  be  in  a  position  which  implies 
obligation  to  see  to  the  sufficiency  of  the  security  to  be  impledged, 
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Part  III.     that  duty  must  be  discharged  with  ordinary  prudence  and  discretion. 

Chapteb  IV.  ^^  Forsyth,  28th  January  1853,  a  curator  bonis  was  found  liable  to 

16  D.  346.        replace  <£2000,  lost  by  an  insufficient  security  in  consequence  of  his 

having  relied  upon  a  valuation  by  an  inexperienced  party  without 

inquiry  as  to  his  capability. 

He  must  ascertain  that  the  debtor's  title  is  sufficient.  This  needs 
now  to  be  the  more  anxiously  attended  to,  inasmuch  as  the  brief 
forms  do  not  bring  the  feudal  requisites  of  the  debtor's  right  so  pro- 
minently into  view,  as  when  the  security  contained  the  clauses  at 
full  length.  It  must  be  seen  to,  that  the  borrower  is  infeft,  so  as 
undoubtedly  to  vest  him  in  the  dominiwm  utile.  In  the  case  of 
M.  voce  "  Ad-  Strachan  v.  Whiteford,  9th  February  1776,  the  borrower's  right  stood 
App«.*No"  7*;  upon  missives  of  sale  merely,  and  the  creditor  founding  on  the  assig- 
nation of  writs  in  his  security  attempted  to  cure  the  defect  by  adjudg- 
ing the  lands  from  the  granter  of  the  missives.  But  this  was  clearly 
incompetent.  The  assignation  of  writs,  in  so  far  as  carrying  the 
missives  to  the  creditor,  conveyed  them  only  under  the  qualification, 
and  for  the  purpose  of  the  deed,  viz.,  as  a  security,  and  in  order  to 
enable  the  creditor  to  vindicate  his  author's  right  against  other  par- 
ties seeking  to  disturb  him  in  the  possession  of  the  rents.  The 
creditor,  therefore,  did  not  hold  the  missives  by  a  title  authorizing 
him  to  obtain  direct  adjudication  of  the  lands  to  himself.  He  ought 
first  as  a  creditor  to  have  adjudged  his  debtor's  personal  right  to  the 
lands,  which  would  have  vested  him  in  the  redeemable  right  of  the 
property  of  the  lands,  and  so  entitled  him  as  in  place  of  the  debtor 
to  sue  the  granter  of  the  missive  for  implement.  The  security  was 
reduced  at  the  instance  of  a  trustee  for  the  debtor's  creditors,  who 
had  himself  made  up  a  title  by  adjudication  in  implement. 

An  heritable  security  may  be  granted  by  a  party  authorized,  as  by 
a  factor  and  commissioner  under  special  powers ;  and,  in  disponing 
to  one  party,  power  may  be  granted  to  a  difierent  party  to  burden 
the  estate  by  heritable  security.  This  results  from  the  plenum  domi- 
nium  of  the  disponer  qualifying  the  disponee's  right  by  the  faculty 
reserved  to  another ;  Anderson  v.  Toung  and  Trotter,  24!th  December 
1784. 

If  the  debtor  is  infeft  a  me  without  confirmation,  then  it  is  obvious 
that  he  cannot  give  a  warrant  afiecting  the  dominium  utile,  because 
he  is  not  himself  vested  in  it  This  is  a  point  as  essential  now  as 
ever;  and  the  doctrines  formerly  delivered  regarding  the  effect  of 
confirmation  are  here  precisely  applicable.  In  the  case  of  several 
securities  flowing  from  a  person  holding  a  me,  the  benefit  of  his  sub- 
sequent confirmation  will  accresce  first  to  the  sasine  which  would  have 
prevailed  if  the  granter  had  been  confirmed  at  the  date  of  his  own 
infeftment.  Of  this  there  is  a  remarkable  and  instructive  example 
in  Benderson  v.  Campbell,  5th  July  1821.    The  decision  is  unfor- 
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tunately  very  briefly  reported,  and  the  session  papers  may  be  referred     Pabt  III. 
to  with  advantage.     A.  infeft  a  me  granted  an  heritable  security  cnAprm  IV. 
with  precept  a  me  to  B.,  on  which  sasine  followed.     Afterwards,  A. 
granted  an  heritable  security  to  C.  with  precept  a  me,  upon  which  C. 
was  infeft,  and  obtained  from  the  superior  confirmation  of  his  own 
bond  and  infeftment,  but  not  of  A.'s  title.     Thereafter,  B.  obtained 
confirmation  in  favour  of  himself  of  A.'s  title,  and  of  his  own  bond  and 
sasine;  but  it  was  decided,  that  the  confirmation  of  the  title  ac- 
cresced  first  to  the  infeftment  of  C,  which  had   been  previously 
confirmed.     The  principle  of  the  decision  is,  that  by  the  confirmation 
A.'s  right  was  made  valid  from  the  date  of  the  sasine  confirmed,  stair,  ii.  3, 38. 
Assuming  then  the  validity  of  A.'s  sasine  from  its  date,  C.'s  right  was  ^^"^*  ^^^  "• 
necessarily  preferable,  because  first  confirmed  after  the  author  s.     It 
made  no  difference,  that  B.  confirmed  both  A.'s  right  and  his  own  at  once. 
Confirmations  of  separate  rights  are  distinct  acts,  and  the  moment 
A.'s  right  was  confirmed  it  accresced  first  to  his  disponee  first  con- 
firmed.    The  case  of  Henderson  shows  distinctly  the  necessity  of 
looking  to  the  feudal  nature  not  only  of  the  borrower's  right,  but  of 
that  received  from  him  in  favour  of  the  lender.     If  a  warrant  for  a 
public  holding  is  taken,  then  the  creditor  may  be  excluded  by  a  sub- 
sequent base  right  or  public  right  first  confirmed.     The  new  forms 
obviate  the  risk  of  this  in  ordinary  cases,  but  it  is  necessary  to  advert 
to  it  as  affecting  old  securities.      This  was  a  frequent  error  some 
years  since  ;  Leslie  v.  M^Indoes  Trustees,  21st  May  1824  ;  Rowand  3  S.  48. 
y.  Campbells,  SOth  June  1824.     In  the  latter  case  a  plea  of  communis  3  S.  196. 
error  was  disregarded  by  the  Court,  and  subsequently  by  the  House 
of  Lords ;  Stevenson  v.  Rowand,  14th  July  1830.     Here,  a  law  agent  4  Wil.  &  Sh. 
was  held  liable  to  his  client  for  having  taken  an  a  me  right,  and  ^^'  ^^^' 
neglected  to  get  it  confirmed ;  and  that  liability  attaches,  whether  he 
is  employed  by  the  debtor  or  the  creditor;  Lang  \,  8truihers,  <fra,  2  Wil.  &  8b. 
28th  May  1827.     There  are  various  other  cases.    That  of  Peebles  v.  ^PP-^^ 
Watson,  9th  December  1825,  is  an  example  of  an  a  me  security  4  S.  290. 
defeated  by  the  right  of  the  trustee  in  a  sequestration. 

We  have  found  elsewhere  that  a  personal  title  may  be  assigned  so  Precept  nr 
as  to  give  a  qualified  right  to  the  assignee.     So,  one  having  right  to  ^^^^^ 
an  unexecuted  precept  in  an  absolute  disposition  may  assign  it  so  as  be  assigkbd 
to  give  the  assignee  a  liferent  or  other  security  by  infeftment ;  Mit-  S^-i^gk 
chell  v.  Adam,  I7th  July  1767  ;  Bonthrone  v.  Bonthrone's  Creditors,  Hume,  241.* 
29th  May  1805.     In  Melvin  v.  Dakers,  17th  June  1843,  the  holder  of  6  D.  1217 ; 
an  heritable  security,  having  ascertained  that  the  granter's  sasine  had  424^*^' 
not  been  recorded,  took  infeftment  anew  upon  a  precept  in  the 
radical  title,  (unexhausted  by  the  failure  of  the  debtor's  sasine,) 
claiming  right  so  to  use  this  precept  by  virtue  of  the  assignation  of 
writs  in  the  titles  and  in  the  heritable  security ;  and  this  was  held 
to  validate  the  security. 
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The  practitioner  must  ascertain  also,  that  the  lands  are  not  already 
mortgaged.  This  must  be  done  with  the  same  care  as  in  a  sale, 
according  to  the  rules  to  be  afterwards  explained,  and  the  agent  is 
liable  for  failure  in  this  duty ;  Oraham,  &c,  v.  Hunter's  Trustees^  4th 
March  1831. 

In  preparing  the  security  we  must  keep  in  view  the  principle 
already  referred  to,  that  land  cannot  be  burdened  indefinitely.  Both 
the  sum,  therefore,  and  the  creditor's  name,  must  be  distinctly  set 
forth.  In  Tod  v.  Dunlop,  13th  December  1838,  an  heritable  bond 
liaving  been  conveyed  in  security  of  certain  acceptances,  the  trans- 
ference was  held  to  be  ineffectual,  because  the  bills  were  described 
by  their  date,  but  not  by  their  amount,  and  so  it  was  held  a  security 
for  an  indefinite  sum. 

The  quality  of  the  right  as  redeemable  must  clearly  appear.  In 
Hadden  v.  Weavers  of  Haddington^  22d  February  1814,  a  confused 
deed,  bearing  partly  to  be  a  security,  and  partly  a  disposition,  was 
held  to  constitute  an  irredeemable  conveyance.  Questions  of  diffi- 
culty arise,  when  the  ordinary  practice  of  each  party  employing  his 
own  agent  is  not  acted  upon.  Thus,  in  Macintosh  v.  Pitcairn,  16th 
December  1851,  the  same  agent  was  employed  by  borrower  and 
lender,  and  ho  failed  after  receiving  the  whole  loan  from  the  lender, 
not  having  paid  the  full  amount  to  the  borrower.  The  loss  was  held 
to  attach  to  the  party  reposing  the  confidence  which  had  been  abused. 
The  money  having  been  paid  to  the  agent  after  the  bond  was  in  his 
hands,  that  kept  the  lender  indemnis.  The  borrower,  having  given 
bond  for  the  whole  without  taking  care  to  get  the  entire  sum  out  of 
the  agent's  hands,  suffered  the  loss.  When  a  security  is  prepared 
upon  the  borrower's  instructions  by  his  own  agent  in  favour  of  a 
stranger,  the  agent  is  liable  to  the  lender  for  loss  by  failure  in  duty ; 
Struthers  v.  Lang,  2d  February  1826. 

The  competency  and  effect  of  the  power  of  sale  under  the  old  heri- 
table security  is  not  doubtful.  In  Ogilvy  v.  Cromby,  18th  February 
1804,  a  power,  upon  failure  of  payment,  to  sell  after  previous  adver- 
tisement through  the  town  of  Montrose  by  beat  of  drum  once  a  fort- 
night for  six  weeks,  was  sustained  ;  and,  in  Robertson  v.  Paton,  23d 
May  1815,  power  to  sell  upon  premonition  by  letter  only  was  held  to 
be  validly  exercised,  a  resort  to  the  Sheriff  in  the  procedure  being 
approved  of,  though  unnecessary.  Finally,  in  Dunlop  v.  Marshall, 
19th  January  1821,  the  Court  observed,  that,  if  any  doubts  regarding 
the  efficiency  of  powers  of  sale  in  heritable  securities  were  enter- 
tained, they  were  ill-founded,  and  would  not  allow  a  sale  under  such 
a  power  to  be  stopped  by  a  process  of  ranking  and  sale.  It  is  not 
settled,  whether  power  to  sell  is  a  necessary  and  inherent  part  of  an 
heritable  security,  and  a  curator  bonis,  specially  empowered  to  borrow 
money,  and  grant  security  over  his  ward's  heritable  estate,  having 
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executed  a  bond  and  disposition  in  security  in  the  ordinary  form,  the     Past  m. 
Court  passed  a  note  to  try  the  question,  whether  power  of  sale  Chapter  IV. 
granted  by  the  curator  was  valid ;  Stewart  v.  Kirkcddy,  14th  Novem-  12  d.  73. 
ber  1849.     But  the  power  must  not  be  exercised  with  a  reckless  dis- 
regard to  the  interests  of  other  parties,  as,  e,  g.  exposing  at  a  season 
when  there  is  no  likelihood  of  purchasers.     In  Kerr  v.  Macarthur's  11  D.  301. 
Trustees,  23d  December  1848,  the  Court  interfered  to  prevent  ex- 
posure at  an  inadequate  price,  and  while  an  action  of  reduction  of  the 
debtor's  title  was  in  dependence.     It  is  indispensable  to  the  validity 
of  a  sale,  that  the  procedure  be  in  precise  conformity  with  the  powers 
granted  in  the  deed,  or,  in  securities  granted  under  the  Act  1847,  in 
conformity  with  its  requirements  as  to  advertising,  &c.     We  have 
already  had  occasion  to  observe  the  stringency  with  which  observance 
of  statutory  requirements  of  this  description  is  enforced,  and  rigid 
accuracy  must  be  the  rule.     In  Dickson  v.  Magistrates  of  Dumfries,  9  S.  282. 
15th  January  1831,  the  advertisements  previous  to  the  first  exposure 
having  been  inaccurate,  a  full  series  of  advertisements  as  for  a  first 
exposure  was  made  before  the  adjourned  exposure,  and  that  was  sus- 
tained as  sufiicient.     The  proceedings  must  be  regular,   and  such 
as  to  afford  fair  protection  to  the  debtor's  rights.    In  Jeff  ray  v.  Aiken,  4  S.  722. 
16th  June  1826,  the  creditor  having  acted  as  auctioneer,  and  pur- 
chased for  himself,  the  sale  was  reduced  after  twelve  years'  acquies- 
cence ;  and,  in  Taylor  v.  Watson,  20th  January  1846,  it  was  again  held  8  D.  400. 
unlawful  for  a  creditor  to  purchase  subjects  exposed  by  himself  under 
powers  in  his  own  bond.     We  have  seen,  that  under  the  Bankruptcy 
Acts  purchase  by  an  heritable  creditor,  although  consenting  to  the 
sale,  is  allowed. 

5.  Disposition  with  back-hond. 

In  modem  practice  we  have  a  security  similar  in  form  and  efiect  to  Absolotb  dis- 
those  of  the  original  wadset,  viz.,  disposition  and  back-bond.     The  b^k-bond^"" 
disposition  is  ex  facie  absolute,  and,  therefore,  confers  an  apparently 
absolute  right  of  property.     But  the  creditor  grants  a  back-bond,  de- 
claring the  true  purpose  of  the  disposition,  and  binding  himself  to 
denude  on  payment  of  the  debt.     The  debtor  after  granting  an  abso- 
lute disposition  is  not  in  safety  without  obtaining  a  back- bond, 
because,  when  a  conveyance  is  ex  facie  absolute,  it  can  be  proved  to 
be  in  trust  only  by  the  writ  or  oath  of  the  disponee.     This  is  provided 
by  the  second  part  of  the  Act  1696,  cap.  25.     See  Knox  v.  Martin,  12  D.750. 
12th  February  1850.* 

*  See  also  the  case  of  Seth  v.  Sdin^  Hth  July  1855,  in  which  it  was  observed  from  the  17  D.  1117. 
Bench,  that  the  strong  words  of  the  Statute,  1 696,  c.  25,  have  been  to  some  extent  modified, 
and  "  that  it  is  now  fixed  hiw,  that  the  words,  '  a  declaration  or  back-bond  of  trust,*  which 
"  are  '  to  be  lawfully  subscribed  by  the  person  alleged  to  be  the  trustee,'  do  not  imply  that 
**  a  probative  deed  is  necessary ;  and  that,  on  the  contrary,  a  trust  may  be  competently 
"  proved  by  writings  under  the  hand  of  the  party,  importing  an  admission  or  acknowledge 
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Pabt  m.         The  obligation  to  denude  is  made  a  real  limitation  of  the  right  by 

Chapter  IV.   registration  of  the  back-bond  in  the  record  of  sasines  and  reversions; 

Obuoation  to  and  after  such  registration,  therefore,  the  disposition,  though  absolute, 

DENUDE  MADE    caunot  bo  used  as  a  security  for  a  greater  amount  than  is  specified  in 

reaIj  by  b,boia*>  •_•  w  ^  X 

TBATioN  OB       tho  back-bond.     The  same  effect  is  produced  by  the  judicial  prodac- 
juDiciALPRo.    i\q^  Qf  ii^Q  back-bond,  whereby  it  is  established,  that  the  disponee 

DncnoN  OP 

BACK-BOND.       has  ouly  a  qualified  right  of  property;  and  the  use  of  the  disposition  as 

a  security  for  further  sums,  after  its  purpose  is  thus  divulged,  brings 
M.y63;and  it  within  the  operation  of  the  Act  1696  as  a  security  for  a  future 
Cases,  234 ;  debt ;  Keith  V.  Maxwell,  8th  July  1 795.  But,  so  long  as  the  right  is 
2  Ross,  L.  C.     not  restricted  by  registration,  or  other  publication  of  its  qualified 

nature,  it  remains  a  security  for  all  debts  owing  to  the  disponee  at 
M.  1154;  whatsoever  time  contracted;  Riddel  y,  Niblie* 8  Creditors,  16th  Feb- 

2^Ro8s,L.  C.     j^^^y  ^^32      On  the  other  hand,  if  the  back-bond  is  not  registered, 

the  creditor  is  exposed  to  the  risk  of  liability  to  the  superior  as  owner ; 

12  D.  1047.      and  so,  in  Clark  v.  City  of  OUugow  Life  Assurance  Co,,  20th  June 

1850,  a  party  holding  an  absolute  disposition  qualified  by  a  back-bond 

not  registered  was  found  liable  on  destruction  of  the  premises  by  fire 

for  X^800  in  terms  of  the  conditions  of  feu.     We  have  already  seen  in 

F.  c.  the  case  of  BarUett  v.  Buchanan,  2l8t  February  1811,  that  the  debtor 

by  granting  a  disposition  for  this  purpose  is  not  so  divested  as  to  ex- 
clude the  claim  of  terce. 
Extinction  of  Where  the  back-bond  is  recorded  so  as  to  establish  the  nature  of 
BEcuRiTT.  ^j^jg  fig}^^  j^g  ^  security  merely,  it  may  be  extinguished  by  renuncia- 
tion. But,  whether  it  is  recorded  or  not,  the  right  is  most  conveni- 
ently and  satisfactorily  extinguished  by  resignation  ad  remanentiam. 

13  D.  912.  In  the  case  of  Gardyne  v.  The  Royal  Bank,  8th  March  1851,  there 

was  a  contract  conveying  certain  burgage  property  burdened  with  a 
ground-annual  Duff*,  the  disponee,  as  a  security  for  money  granted 
a  conveyance  ex  facie  absolute  to  the  Royal  Bank,  who  granted  a 
back -bond,  which  was  recorded.  Duff  having  become  insolvent,  Gar- 
dyne,  his  author,  sued  the  Royal  Bank  as  liable  for  the  ground-annual 
in  room  of  Dufi*,  and  the  Court  of  Session  sustained  the  claim ;  but  the 
House  of  Lords,  following  the  principle  observed  in  deciding  Millar 
1  Macq.  V.  Small,  already  noticed,  reversed    this  decision  likewise ;    Royal 

App.358.         ^^^^  ^   Gardyne,  13th  May  1853,  holding  here  also,  that  Dufi*  and 

"  ment  of  a  trast,  as,  e.  (/,,  by  a  holograph  writing  signed  by  him,  or  by  a  writing  to  which 
"  his  sigDatare  is  adhibited,  if  its  authenticity  is  not  disputed,  or  shall  be  instructed.  And 
"  not  only  so,  but  the  fact  of  the  existence  of  a  trust  may  also  be  competently  established  by 
"  the  tenor  of  several  writings  taken  together ;  and  this,  although  there  may  be,  in  terms, 
"  no  positive  declaration  of  trust,  or  direct  expressions  of  that  import.  But  then,  while  that 
"  latitude  has  been  allowed,  it  has  never  been  so,  except  wiih  the  restriction  and  limitatioo, 
"  (and  a  most  necessary  one,)  that  the  contents  of  the  writings  shall,  although  not  in  direct 
"  words,  amount  to  an  unambiguous  acknowledgment  of  the  existence  of  a  trust,  or  shall  be 
"  such  as  not  to  be  capable  of  being  explained  in  any  other  way  than  as  an  admiasioD  that 
*'  the  party  holds  in  trust.     Thqf  mutt  htperfecUy  uneqttioocal" 
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his  heirs  were  personally  bound  in  perpetuum  for  the  ground-annual,     Part  IIL 
but  that  his  assignee  was  not  bound,  although  the  ground-annual  chapter  IV. 
continues  to  burden  the  estate  into  whose  hands  soever  it  falls. 

6.  Trust-disposition  for  payment  of  creditors. 

A  comprehensive  security  is  created  by  disposition  to  a  trustee  or  Form  of  dkbd. 
trustees,  together  or  in  succession,  for  payment  of  the  truster  s  debta 
Of  this  deed  there  is  a  form  in  Juridical  Styles.  It  proceeds  upon  a  1. 127, 3*  Ed«. 
narrative  of  the  grantor's  debta  He  dispones  his  lands  to  trustees 
named,  with  powers  to  sell,  to  manage,  and  appoint  factors,  to  com- 
pound and  submit,  and  sue,  and  to  assume  into  the  benefit  of  the  trust 
other  creditors  besides  those  named.  There  is  a  clause  preserving  legal 
preferences  in  the  creditors  as  well  as  objections  to  their  claims.  The 
trustees  are  directed  to  apply  the  proceeds  in  payment  of  the  creditors 
according  to  their  rights  and  preferences,  and  to  account  for  the  resi- 
due to  the  truster  or  his  heirs.  Other  conditions  arc  inserted  for 
expediting  and  preserving  the  trust  There  is  an  obligation  to  infeft, 
and  other  clauses  requisite  to  complete  a  feudal  title  in  the  trustees. 

On  the  other  hand,  the  creditors  execute  a  deed  of  accession,  ap-  Debd  of  ao- 
proving  of  the  trust  arrangement,  and  consenting  to  it ;  and,  when  ^^■***^"- 
there  is  a  professional  trustee  capable  of  judging  of  questions  regard- 
ing the  creditors'  rights,  there  is  inserted  in  the  deed  of  accession  a 
submission  to  him  of  all  questions  touching  their  claims  inter  se,  or 
between  them  or  any  of  them  and  the  truster. 

It  is  only  acceding  creditors  who  are  bound  by  the  trust  arrange-  Creditors 
ment,  but  they  are  bound  by  it ;  and,  as  the  truster  is  denuded  by  cewjion?^  ^^ 
the  trustee's  infeftment,  the  trust  arrangement  is  not  subject  to  dis- 
turbance, every  creditor  being  debarred  by  his  accession  from  taking 
separate  measures.     So,  where  a  trustee  had  died,  it  was  found  in- 
competent for  a  creditor  to  take  separate  steps,  there  being  power  to 
substitute  a  new  trustee ;  Hamilton  v.  Litityohn,  18th  March  1836,  2  Sh.  and  MTi. 
reversing  the  decision  in  the  Court  of  Session. 

An  important  question  as  to  the  vesting  of  a  trust  arose  in  the  case  Effect  of  bas- 
of  Pavi  V.  Boydf  2d  January  1833,  where,  trustees  having  been  ap-  TOEs^mTuo^ 
pointed  in  succession,  sasine  in  favour  of  the  whole  nominatim^  or  of  oessiok. 
such  of  them  as  should  accept,  was  held  good  as  to  those  first  called,  ^^  S-  ^92. 
the  attorney's  authority  as  regarded  them  being  presumed  from  his 
holding  the  disposition.     There  was  no  occasion  to  determine  the 
question  as  to  the  efiect  of  the  attempt  to  infeft  the  others  condi- 
tionally on  their  acceptance. 

The  trustee  thus  vested,  although  infeft  for  a  qualified  purpose,  may  Trustee 
exercise  rights  of  proprietorship ;  so  he  was  held  entitled  to  sue  decla-  vabsai^^' 
rator  of  non-entry  in  Ker  v.  Russell,  7th  December  1838.     When  he  1  D.  179. 
is  in  advance  for  the  trust,  he  is  entitled  to  sell  for  his  own  reimburse- 
ment, if  no  immediate  means  of  relief  be  shown  ;  InnesY.  Innes,  18th  7  S.  206. 
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Part  IIL     December  1 828.    On  the  other  hand,  a  trustee,  by  taking  infeftment 
Chaptoi  IV.  ^^^  drawing  the  rents,  adopts  the  feu,  and  becomes  personally  liable 
for  implement  of  the  obligations  in  the  charter ;  Marquis  of  Abercom 
14  8. 168.        V.  Grieve,  16th  December  1835. 

The  trustee  and  his  heirs  are  accountable  to  the  creditors.     This 

was  held  even  in  a  case  where  exemption  from  such  accountability 

M.  16,201.       was  provided  by  the  terms  of  the  deed ;  Duke  of  Hamilton's  Creditors 

^^&St.  App.  ^   jT^g  Trustees  of  the  Duchess,  24th  November  1747,  affirmed  16th 

January  1750. 

With  regard  to  the  effect  of  the  trust-disposition  upon  the  creditors' 
rights,  their  interest  is  a  jus  crediti  to  call  the  trustees  to  account, 
and  whatever  may  be  due  to  them,  therefore,  is  attachable  by  arreat- 
M.  769.  ment ;  Orierson  v.  Ramsay,  15th  February  1780. 

After  the  purposes  of  the  trust  are  accomplished,  the  trustee  is  ac- 
countable for  any  reversion  to  the  truster,  and  must  denude  in  his 
favour. 
Badioalrioht  It  is  carefully  to  be  observed,  however,  that  a  trust-disposition 
mmcuMY^  for  payment  of  creditors  does  not  divest  the  debtor  of  the  radical 
WHKBE  TRUST  right  of  proporty.  Upon  its  face  it  is  shown  not  to  confer  on  the 
FMW8  FBOM  trustee  an  absolute  right.  It  is  a  security,  and  may  be  extinguished 
M.  voce  "  Adju-  hy  renunciation.  This  doctrine  was  first  recognised  in  Campbell  v. 
••dication,"  Edderliue,  14th  January  1801.  There,  a  party  who  had  granted  a 
1  RosB,  L.  C. '  trust-disposition  for  creditors,  with  instructions  to  the  trustee  to  exe- 
*^*  cute  an  entail,  was  held  not  to  be  so  divested,  but  that  non-acceding 

creditors  might  adjudge  the  property  from  his  apparent  heir.  The 
7  WiL  &  8h.  same  doctrine  was  held  by  the  House  of  Lords  in  MacMillan  v.  Camp- 
6  S%7*^*         6e«,  14th  August  1834  ;  and,  in  M'Leod  v.  M'Kenzie,  17th  November 

1827,  the  existence  of  a  trust  was  held  no  bar  to  a  conveyance  of  the 
radical  right  of  property.  It  is  necessary  to  keep  in  view,  however, 
that  the  doctrine  of  the  radical  right  of  property  being  in  the  benefi- 
ciary is  necessarily  limited  to  the  case  where  the  trust  has  flowed 
from  him.  It  can  have  no  place,  when  he  has  had  no  title  antecedent 
Vide  6  D.  804.  to  the  trust 

Inst.  ii.  2, 15.        The  doctrine  of  Erskine,  that  the  conveyance  of  land  to  a  trustee 

for  behoof  of  creditors  makes  the  debts  due  to  them  heritable,  though 
originally  moveable,  has  been  corrected  in  a  note  by  Lord  Ivoby,  and 
is  to  be  received  as  accurate  only  where  the  conveyance  either  is  to 
the  creditor  himself,  or  is  so  conceived  as  to  give  to  the  creditor  with 
his  own  concurrence  a  real  right  in  the  estate.  This  is  distinctly  and 
5  D.  1085.        strongly  illustrated  by  the  case  of  Hawkins  v.  Hawkins,  23d  May 

1843,  where  personal  bonds  were  held  moveable,  although  they  had 
been  secured  by  a  conveyance  of  lands  to  trustees  more  than  forty 
years. 
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--    _  Part  III. 

II.  Leases.  

Chapter  IV. 

A  tack  or  lease  is  a  contract,  by  wliich  the  use  of  land  is  granted  Defisitiom  of 
by  the  proprietor  to  another  for  a  fixed  yearly  rent.     The  rent  may  ''"^"' 
either  be  in  money  or  in  grain  or  in  the  converted  value  of  a  specified 
quantity  of  grain.     It  may  also  consist  partly  or  wholly  in  personal 
services,  such  as  are  now  lawful. 

As  a  right  relating  to  lands,  this  contract  should  be  in  writing.    A  Epfect  of 
verbal  tack  for  a  term  of  years,  though  admitted  to  have  been  con-  ^^^^^  "^"* 
tracted,  may  be  resiled  from  by  either  party,  and,  even  if  possession 
has  followed,  it  may  be  resiled  from  at  the  end  of  any  year  ;  Keith  v.  M.  8400, 
Johnstons  Tenants^  16th  July  1 636  ;  Ifeill  v.  Earl  of  Cassilis,  22d  No-  F.  C. 
vember  1810.     But  extraordinary  ret  interventuSy  as  the  payment  of 
a  grassum,  will  support  a  verbal  lease  for  a  term  of  years.     Ordinary 
improvements,  however,  are  not  allowed  to  produce  that  effect ;  Mac- 
rorie  v.  M'Whirter  and  Gray,  18th  December  1810.  F.  0. 

A  written  obligation  effectually  secures  the  right  to  a  lease,  and, 
where  the  writing  is  defective,  e,g,  a  lease  signed  only  by  one  party, 
it  is  effectual  if  followed  by  possession ;  Macpherson  v.  Macpherson  <k  F.  C. 
Clark^  12th  May  1816  ;  and  the  previous  case  of  Countess  of  Moray  v.  m.  4392. 
Stewart,  Jcc,  decided  in  the  House  of  Lords,  24th  March  1 773. 

The  improvement  of  agriculture,  and  the  interest  of  the  tenant,  PoemoH  of 
evidently  required  that  his  possession  should  be  secure,  and  that  he  fore'u!*?*" 
should  not  be  dependent  upon  the  pleasure  either  of  his  landlord,  or  c.  is. 
of  any  purchaser  of  the  estate.     In  Tytler's  History  of  Scotland  re- 
ference is  made  to  the  hardships  suffered  by  tenants  and  labourers  in 
being  turned  out  of  their  farms  and  cottages  when  the  estate  was  sold. 
This  led  to  intercession  on  the  part  of  James  I.  with  his  prelates  and 
barons  on  behalf  of  husbandmen  holding  leases ;  and,  in  1449,  a  Sta- 
tute was  passed,  cap.  18,  entitling  tenants  with  tacks  to  continue  pos- 
session after  sale  of  the  estate  until  the  issue  of  their  tacks,  paying 
to  the  purchaser  the  rent  fixed  by  the  tack     This  Act  has  been  cha- 
racterized as  the  Magna  Charta  of  Scotch  agriculturists. 

To  entitle  a  lease  to  the  benefit  of  this  enactment,  three  things  are  Requisites  or 

requisite:-  ?«rc"i"" 

(1.)  That  it  contain  a  specific  rent,  without  which  it  does  not  fall        

within  the  terms  of  the  Statute;  and,  in  order  to  be  effectual  against  ^'  ^  ^  ""'• 
singular  successors,  the  rent  must  not  be  elusory. 

(2.)  That  it  be  followed  by  possession  as  in  room  of  sasine,  tacks  2.  as  to  p<»- 
having  anciently  been  constituted  by  charter  and  sasine.     Although  *'***^"* 
the  lease  is  executed,  yet,  if  the  grantor  die  before  the  term  of  entry, 
it  is  void.     A  decision  inconsistent  with  this  doctrine,  Redhead  v.  Bellas  8?o 
Kerr,  27th  November  1792,  was  reversed  on  appeal   A  lease  of  game,  ^*"**»  ^^* 
although  followed  by  possession,  is  not  effectual  against  singular  suc- 
cessors ;  Pollock,  CfUmour,  &  Co,  v.  Harvey,  6th  June  1828.     The  e  s.  918. 
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grounds  of  this  decision  arc  clearly  stated  in  Lord  Corbhouse's  in- 
terlocutor. 

(3.)  The  lease  must  contain  a  definite  ish.  If  it  does  not^  although 
binding  upon  the  grantor  and  his  heirs,  it  is  good  against  singular 
successors  only  for  the  shortest  period  consistent  with  the  expressed 
intention ;  so,  where  annual  services  constituted  the  rent,  the  lease 
was  sustained  for  two  years ;  Redpath  v.  White,  22d  November  1737. 

The  Statute  supports  leases  of  urban  tenements  as  well  as  of  lands ; 
Macarthur  v.  Simpson,  6th  July  1804. 

The  right  of  the  singular  successor  entitles  him  to  payment  of 
the  rent,  and  he  is  not  debarred  from  this  by  stipulation  of  reten- 
tion by  the  lessee  himself,  or  for  payment  to  another  creditor  of  the 
landlord. 

The  landlord  has  a  delectus  personce,  and  the  tack  cannot,  therefore, 
be  assigned  without  the  landlord's  consent,  unless  granted  ezpre^ly 
in  favour  of  the  tenant  and  his  assigneea  It  may,  however,  be  trans- 
mitted by  adjudication,  unless  assignees  are  expressly  excluded.  But, 
when  a  lease  is  for  a  period  beyond  the  ordinary  duration,  a  power  of 
assignment  is  implied,  as  it  is  also  in  a  liferent  tack.  The  same  prin- 
ciple applies  to  subletting.  These  are  the  rules  in  agricultural  leases. 
In  tacks  of  urban  tenements  there  is  an  implied  power  of  assignment 
and  subletting,  unless  expressly  excluded ;  Anderson  v.  Alexander, 
(kc,  10th  July  1811,  and  previous  case  of  Aitchison  there  referred  ta 
But  the  sublease  must  not  be  for  an  objectionably  different  use  of  the 
subjects.  There  is  this  distinction  between  assignation  and  sublease, 
that  in  a  sublease  the  right  of  the  tenant  continues,  and  his  liability, 
therefore,  continues  also,  both  he  and  the  subtenant  being  liable  for 
the  rent ;  while,  after  an  assignation  has  been  assented  to  by  the  land- 
lord, he  has  no  longer  any  claim  against  the  original  tenant ;  Skene  v. 
Oreenhill,  20th  May  1825,  and  previous  case  of  Low  there  referred  to, 
in  opposition  to  the  doctrine  of  Erskine  and  Bankton. 

In  agricultural  leases  the  tenant,  receiving  the  houses,  &c.,  in  good 
repair  at  his  entry,  is  bound  to  maintain  them  in  the  like  condition. 
The  rule  is  different  in  urban  subjects,  which  the  proprietor  must  keep 
in  a  tenantable  condition. 

Tacks  may  be  terminated  during  their  currency,  (1.)  by  failure  to 
pay  rent  for  two  years,  this  irritancy,  however,  being  purgeable  at  the 
bar  \  Act  of  Sederunt,  14th  December  1 766 ;  (2.)  under  the  same  Act, 
by  tlie  tenant  s  failure  to  find  security  for  arrears,  and  for  five  years' 
rents,  where  he  is  either  a  year  in  arrear  with  his  rent,  or  has  failed 
to  till  at  the  usual  season ;  (3.)  also  at  any  time  by  renunciation 
granted  and  accepted. 

A  stipulation  annulling  the  tack  in  the  event  of  the  tenant's  bank- 
ruptcy is  effectual ;  Forbes  v.  Duncan,  2d  June  1812. 

In  order  to  insure  the  tenant's  removal  at  the  termination  of  the 
lease,  certain  formalities  of  warning  and  citation  are  requisite,  which 
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are  described  in  the  different  Institutional  works.  The  form  used,  P^kt  HI. 
(excepting  within  burgh,  where  chalking  the  door  upon  the  verbal  Chapter  IV, 
mandate  of  the  proprietor  suffices,)  consists  in  a  summons  of  removing  u  D.  1007. 
before  the  Judge  Ordinary,  executed  and  called  forty  days  before  the 
term  of  expiration  of  the  lease.  After  decree,  removing  may  be 
effected  upon  a  precept  from  the  Sheriff  within  forty-eight  hours. 
When  the  lease  contains  an  obligation  to  remove  without  warning,  it 
is  made  effectual  by  a  charge  upon  the  registered  tack  forty  days 
before  the  term.  The  Sheriff  on  production  of  the  tack  and  homing 
will  eject  the  tenant  witliin  six  days.  A  letter  containing  an  obligation 
to  remove  is  equivalent  to  a  decree  of  removal  in  terms  of  the  lease, 
and,  the  lease  being  stamped,  the  letter  is  regarded  as  part  of  the  con- 
tract, and  held,  therefore,  not  to  require  a  stamp ;  Bain  v.  Steivart, 
14th  July  1852.  The  rules  of  compulsory  removal  now  stated  have 
been  made  matter  of  Statutory  enactment  in  the  Slieriff  Court  Act, 
16  &  17  Vict.  cap.  80,  §§  29,  30,  and  31. 

When  there  is  no  warning,  or  process  of  removal,  the  subject  is  held  '^^^'^  rkloca- 
to  be  relet  by  tacit  relocation  for  anotlier  year. 

We  will  not  enter  upon  the  nature  of  the  landlord's  preference  for 
his  rent  by  hypothec  over  the  fruits  and  invecta  et  illata,  or  the 
steps  necessary  to  enforce  it,  and  the  periods  within  which  these 
steps  must  be  taken,  these  points  being  appropriate  to  the  Chair  of 
Scots  Law. 

A  precedent  of  the  tack  in  its  most  simple  form  will  be  found  in  ^^^^  *>*" 
the  Juridical  Styles.  I.  672,  s*  Ed». 

The  landlord  sets,  and  in  tack  and  assignation  lets,  to  the  tenant 
and  his  heirs  the  lands  or  other  subjects,  which  are  described,  for 
a  specified  number  of  years  from  the  term  of  Whitsunday  as  to 

houses,  grass,  and  pasturage,  and  from  the  separation  of  the  crop 
of  the  year  from  the  ground  as  to  the  arable  land.  Where  no  terra  of 
entry  is  mentioned,  it  is  held  to  be  the  next  term  after  the  date  of 
the  tack.  The  possession  is  fortified  by  the  proprietor's  absolute  war- 
randice. On  the  other  hand,  the  tacksman  binds  and  obliges  himself 
to  pay  the  rent  half-yearly  with  interest,  and  penalty,  and  to  flit  and 
evacuate  the  premises  at  the  expiration  without  warning  or  process 
of  removal  Then  there  is  a  mutual  penalty  for  non-implement,  and 
a  clause  of  registration. 

These  are  the  main  and  essential  conditions  of  a  lease.  Among 
the  Styles  will  be  found  forms  applicable  to  a  great  variety  of  circum- 
stances in  the  grantor,  the  nature  of  the  subject,  and  the  intended 
use  of  it. 

We  shall  notice  a  few  points  of  chief  importance : — 
We  must  look  to  the  title  of  the  grantor.     A  lease  from  a  person  Title  op 
not  infeft  is  not  effectual  against  a  singular  successor  infefk ;  Gordon  ^^"*  **' 
v.  MilnCf  29th  Februaiy  1780.    A  liferenter  cannot  grant  a  lease  M.  io,309. 
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beyond  his  life;  nor  tutors  beyond  their  tutory.  The  restrictions 
upon  the  powers  of  heirs  of  entail  in  this  respect  have  already  been 
examined.  Upon  deathbed  a  tack  injurious  to  the  heir  cannot  be 
granted,  but  one  given  under  a  fair  exercise  of  the  right  of  adminia- 
tration  is  valid  ;  Semple  v.  Semple,  Ist  June  1813. 

A  mercantile  company  is  capable  of  holding  a  lease  aocio  nomine; 
Denniston,  Macnayr,  d  Co.  v.  Macfarlane,  16th  February  1808. 

Very  important  questions  have  arisen  with  regard  to  the  use  of 
leases  as  a  ground  of  credit,  the  difficulty  here  being  to  impart  to  the 
creditor  a  title  of  possession,  there  being  no  medium  for  giving  him  a 
real  right  otherwise  than  by  possession,  as  may  be  done  in  a  feudal 
estate  by  means  of  the  records.     The  question  received  very  careful 
and  deliberate  consideration  in  Brock  v.   Cahbelly  29th  November 
1822;    remitted,   13th  May   1828;    adhered  to,  6th  March   1830; 
affirmed,  23d  September  1831.     Here,  a  tenant  in  security  of  a  loan 
granted  an  assignation  of  his  lease,  which  was  intimated  to  the  land- 
lord.    The  assignee  granted  a  sublease  to  the  tenant,  who  remained 
in  possession  and  paid  the  rent  to  the  landlord,  no  possession  being 
taken  by  the  creditor.    The  judgment  was  founded  upon  the  principle 
inherent  in  the  Law  of  Scotland,  that  a  real  right  cannot  be  trans- 
mitted without  a  change  of  possession  natural  or  civil,  and  that  the 
case  resolved  itself  into  a  collusive  device  to  create  a  latent  security 
over  a  real  right  witliout  change  of  possession  either  naturally,  civilly, 
or  symbolically — an  attempt  at  variance  with  the  first  principles  of 
the  Law  of  Scotland,  and  which,  if  successful,  would  give  rise  to  mis- 
chievous consequences.     The  extremely  unsatisfactory  and  dangerous 
nature  of  such  securities  is  strikiugly  shewn  in  the  case  of  Ramsay  y. 
Commercial  Bank,  20th  January  181?2,  where  a  lease  was  assigned  as 
a  security,  the  landlord  consenting,  and  the  assignee  binding  himself 
for  payment  of  the  rent.     The  tenant  (debtor)  having  become  bank- 
rupt, the  trustee  challenged  the  assignation  as  void  for  want  of  pos- 
session.    The  creditor  found  it  prudent  not  to  defend  his  right,  and 
proposed  to  relinquish  all  connexion  with  the  leasa     But  the  land- 
lord contended  successfully  that  he  remained  permanently  liable  for 
the  rent. 

Transmission  of  lease. — A  lease  is  an  heritable  right,  as  having  a 
tract  of  future  time.  It,  therefore,  descends  to  the  heir-at-law,  and 
it  vests  in  him  ipso  jure  without  service  ;  Boydy.  Sinclair,  17th  June 
1761.  An  adjudger  from  the  heir,  therefore,  does  not  need  to  charge 
him  to  enter  in  special.  The  heir's  title  is  active,  and  he  can  assign  ; 
Campbell  v.  Cunninghame,  16th  February  1739.     He  can  also  reduce 

an  assignation  improperly  granted  by  the  tenant ;  v. .,  26th 

June  1754. 

Assignation  is  the  proper  form  of  transmission  of  a  lease,  although  it 
is  heritable  as  to  succession;  and  the  assignation  is  effectual,  although 
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not  containing  dispositive  words ;  per  Lord  Moncreiff  in  Blair  v.     Pabt  ni. 
Blair,  14th  November  1849.  Chap™  IV. 

12  D.  114. 

III. — Liferents. 

After  what  we  have  already  observed,  it  is  unnecessary  to  enter  into 
any  detail  upon  the  subject  of  liferents.     We  have  seen,  that  this 
is  a  right  to  the  enjoyment  during  life  of  the  fruits  of  the  soil,  and     . 
that  it  must  be  exercised  salvd  rex  svbstantid. 

Liferents  are  reserved  or  constituted.     Where  the  right  exists  by  Powers  of 
reservation,  upon  the  principle  of  reluctance  to  presume  intention  on  H^EBVjmow.^ 
the  part  of  the  fiar  to  divest  himself  of  the  substantial  rights  of  the 
fee,  the  liferenter  by  a  continuation  of  his  rights  as  fiar  is  entitled  to 
enter  vassals  and  to  receive  the  casualties. 

The  liferent  by  constitution  is  established  by  sasine,  examples  of  Lifbrkmtbt 
which  we  have  had  in  treating  of  the  marriage  contract.     Strictly  ^•''"^'''"^*^** 
speaking,  this  right  in  its  proper  character  is  intransmissible — Ossibus 
umfructuarii  inhceret     When  assigned,  therefore,  it  consists  of  a  per- 
sonal right  to  the  fruits  during  the  cedent's  life.     This  right  does  not 
admit  of  sasine  in  the  assignee.     A  liferent  after  its  constitution, 
therefore,  is  conveyed  by  assignation  intimated  to  the  fiar  and  to  the  Assignable. 
tenants.     This  intimation  is  good,  though  made  before  the  period  at 
which  the  assignee  s  right  is  to  commence ;  Flowerdew  v.  Buchan,  5th  13  S.  616. 
March  1835. 

The  intransmissibility  by  feudal  form  of  liferents  is  practically  incon-  Liferewts,  as 
venient,  when  the  liferenter  desires  to  impledge  his  right  as  a  fund  of ''"^" *^^ ^"'^**''* 
credit.     The  more  so,  as  by  the  authority  of  Erskine,  combined  with  Inst.  ii.  9,  43. 
that  of  Stair,  the  doctrine  appears  to  be  extended  to  liferent  annuities,  m.  2,  6. 
and  may  be  held,  therefore,  to  include  securities  for  liferent  provisions 
granted  to  husband  or  wife  under  Lord  Aberdeen's  Act,  or  in  the  ex- 
ercise of  other  powers ;  so  that  annuities  so  constituted  may  be  held 
not  to  be  capable  of  assignment  so  as  to  give  a  feudally  complete  right 
to  the  assignee.     It  is  not,  however,  held  to  be  quite  clear,  that  the 
rule  applies  to  such  heritable  annuities,  and,  where  they  are  assigned, 
it  will  be  prudent,  besides  intimating  to  the  tenants,  which  is  incon- 
venient, because  it  must  be  renewed  at  each  change  of  occupation,  to 
take  a  warrant  and  infeftment,  vaUant  quantum. 


IV. — SERVITUDEa 

It  is  not  necessary  to  enter  upon  a  minute  exposition  on  the  sub- 
ject of  servitudes.  On  this  point  we  may  refer  to  the  principles 
already  developed  in  treating  of  conditions  and  qualities  affecting  the 
feu.  Of  special  rights  of  servitude,  and  the  form  and  mode  of  their 
imposition,  there  are  examples  in  the  Style-book. 


820 


LEOTUBES  ON  CONYETANCIIIG. 


Past  Ul. 

CHAPTKIi  V. 


CHAPTER  V. 

DILIGENCE  AFFECTING  HERITABLE  BIGHTS — INHIBITION— ADJUDICATIOK — 

POINDING  THE  GBOUND. 
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This  is  a  preventive  diligence,  used  in  order  to  debar  a  debtor  from 
alienating  his  heritable  property  so  as  to  prevent  his  creditors  from 
recovering  payment  out  of  it.  It  may  proceed  either  upon  a  liquid 
obligation,  as  a  registered  protest  or  other  decree,  or  upon  a  depend- 
ing action,  the  summons  being  previously  executed,  or  upon  a  debt 
not  yet  payable,  when  the  debtor  is  vergens  ad  inopiam. 

The  form  of  inhibition  on  a  registered  protest  is  given  in  the  Style- 
book.  It  consists  of  signed  letters  addressed  to  messengers-at-arms, 
narrating  the  ground  of  debt,  and  that  the  debtor  intends  to  put 
away,  or  burden,  his  heritage  to  the  prejudice  of  the  complainer. 
The  writ  then  (1.)  directs  him  to  be  charged  not  to  do  so,  and  to  do 
nothing  whereby  his  heritable  property  may  be  evicted,  or  he  denuded 
of  it ;  and  (2.)  directs  the  messenger  to  charge  the  lieges  not  to  pur- 
chase the  debtor's  lands  or  receive  from  him  any  deed  of  alienation  or 
security,  with  certification  that  deeds  taken  in  disobedience  of  the 
charge  shall  be  null. 

This  writ  must  be  executed  against  the  debtor.  The  execution 
against  the  lieges  is  by  publication  at  the  market  cross  of  the  head 
burgh  of  the  jurisdiction  of  the  debtor's  domicile,  where  it  must  be 
made,  whether  the  execution  against  the  debtor  takes  place  at  his 
residence  or  not ;  Creditors  of  Kinminnity  v.  Innes,  2d  December 
1748.  Publication  at  the  head  burgh  of  a  jurisdiction  where  the 
debtor  is  residing,  but  without  having  acquired  a  complete  domicile, 
is  invalid;  Low  y.  Jeudrvine,  10th  March  1815.  In  cases  of  doubt, 
publication  ought  to  be  made  within  both  jurisdictions. 

When  the  debtor  is  furth  of  Scotland,  the  former  practice  was  to 
inhibit  him  at  the  market  cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  and  the  publication  to  the  lieges  was  at  the  same  places. 
Now,  service  as  against  a  debtor  furth  of  Scotland  must  be  made  at 
the  office  of  the  keeper  of  edictal  citations,  as  in  place  of  the  record 
office  of  the  keeper  of  the  records.    The  lieges,  however,  not  being 
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furth  of  Scotland,  cannot  strictly  be  held  to  be  included  in  this  exe-     Pakp  III. 
cution,  so  it  is  usual  in  practice  still  to  publish  at  the  market  cross,    CeAraR  V. 
pier,  and  shore,  even  where  there  is  edictal  service. 

The  execution  and  publication  must  be  in  terms  of  the  warrant, 
and,  therefore,  the  letters  ought  to  be  prepared,  and  adapted  to  the 
circumstances,  with  great  care. 

Besides  execution  and  publication,  the  inhibition  must  be  registered  Reoistratiov. 
in  the  general  register  of  inhibitions,  or  in  the  particular  register  for  1591  c.  119 
every  county  wherein  the  lands  lie,  as  well  as  for  the  county  of  the  ^^  i^oo,  c  13. 
debtor's  domicila     If  the  latter  is  omitted,  registration  in  the  parti- 
cular register  of  the  lands  is  unavailing. 

Registration  within  forty  days  makes  the  diligence  effectual  from  Effect  of  re- 
the  date  of  publication.     It  was  formerly  the  practice  to  register  ^^^^'^'T'^^''- 
inhibitions  in  a  curtailed  form,  condensing  and  abbreviating  the  terms 
in  the  entry  upon  the  register,  and,  on  the  ground  of  this  practice 
being  general,  such  registration  was  sustained  as  effectual  in  Henry  le  s.  827. 
v.  Pearson,  9  th  March  1838. 

As  the  object  of  registration  is  to  give  notice  to  the  lieges  of  the 
claims  of  the  user  of  the  diligence,  material  error  in  the  registration 
is  fatal     In  Park  v.  Wood's  Trustees,  10th  July  1838,  the  omission  ig  s.  1363. 
of  two  of  three  names  of  parties  inhibited  in  the  minute-book  was 
held  a  nullity  of  the  diligence  as  against  these  parties,  and  the  keeper 
of  the  register  was  found  liable  on  the  ground  of  defective  registra- 
tion.    An  example  of  error  in  recording  the  sum  proving  fatal  occurs  g  Bell's  App. 
in  Malcolm  Y.  Northern  Reversion  Co.,  26th  March  1849,  and  Cooke  v.  369. 
Falconer's  Representatives,  26th  November  1850.     Misnomer  of  one  13  D.  I68. 
of  several  co-obligants  in  a  bond,  "  James  "  instead  of  "  David, '* 
was  held  fatal,  although  the  inhibition  was  not  used  against  him ; 
Walker  v.  Hunter,  17th  December  1853.     In  the  same  case,  the  bond 
was  described  by  only  one  of  several  dates.     It  was  observed  on  the 
bond,  without  deciding  as  to  the  effect  of  this,  that  the  means  of 
identification  were  thus  narrowed. 

Inhibition,  though  formerly  the  style  referred  to  moveables,  is  Effbotof 
limited  in  its  effect  to  the  heritable  estate.     And  the  debtor  is  re-  »»"obkc«  of 
strained  by  it  from  alienations  or  contractions  of  debt  affecting  his 
heritage  to  the  inhibitor's  prejudice.    The  diligence  affects  acquirenda, 
as  well  as  the  property  presently  belonging  to  the  debtor ;  Eleis  v.  M.  6987. 
Keith,  15th  December  1665;  provided  the  subsequent  acquisition  is  in 
a  county  where  the  diligence  was  registered,  if  it  be  not  recorded  in 
the  general  register. 

But  inhibition  cannot  restrain  the  debtor  from  executing  deeds  Debtor  mat 
which  he  was  under  a  previous  obligation  to  grant,  e.g.,  a  disposi- 1^^^^^ 
tion  in  implement  of  missives  of  sale  anterior  to  the  inhibition.     Nor  pretiouslt 
does  it  restrain  him  from  receiving  and  discharging  heritable  securi-  ®^""^ 
ties  belonging  to  him,  as  he  may  be  compelled  to  grant  a  discharge ; 
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but  for  this  a  remedy  is  provided  by  Act  of  Sederunt,  19th  February 
1680,  which  debars  debtors  from  receiving  renunciations  of  securi- 
ties, provided  the  inhibition  be  notarially  intimated  to  them.  Upon 
the  same  principle  which  allows  deeds  founded  upon  prior  obligations, 
the  debtor's  lands  may  be  adjudged  for  debts  contracted  previously  to 
the  inhibition.  The  prohibition  is  personal  to  the  party  inhibited, 
and  has  no  effect  in  debarring  his  heir  from  alienating. 

The  effect  of  inhibition  is  simply  prohibitory.  It  gives  no  direct 
right  in  the  property.  In  order,  therefore,  to  secure  an  active  pre- 
ference for  his  debt,  the  inhibitor  must  use  the  diligence  of  adjudica- 
tion, which  is  proper  to  that  object.  But,  inasmuch  as  the  benefit  of 
the  diligence  belongs  only  to  the  inhibitor,  it  secures  to  him  important 
advantages.  As  regards  prior  personal  debts,  if  a  future  real  burden 
on  the  lands  is  created,  these  personal  debts  are  thereby  defeated, 
while  the  right  of  the  inhibitor  remains  to  have  the  subsequent  burden 
reduced  as  in  defraud  of  his  diligence. 

This  diligence  does  not  prevent  the  transference  of  the  estate  to  the 
trustee  in  a  sequestration,  under  the  Bankrupt  Act. 

Inhibition  used  in  an  unnecessary  or  oppressive  manner  will  be 
recalled  by  the  Court  of  Session. 

As  this  is  an  instrument  of  diligence  inimical  to  the  claims  of 
competing  creditors,  integrity  is  required  with  great  jealousy.  In 
Burleigh,  <kc.,  v.  Horwood,  20th  July  1848,  it  was  held  a  fatal  objec- 
tion to  inhibition  against  a  party  abroad,  that  in  the  warrant  to  cite 
edictally  the  name  of  the  oflSce  was  written  on  an  erasure.  In  the 
case  of  Walker,  already  cited,  there  will  be  found  a  discrimination  by 
the  Lord  President  of  the  rules  applied  in  the  construction  of  deeds 
as  contracts  and  as  grounds  of  diligenca 


II. — Adjudication. 


Depuutios. 


14  D.  137. 


Adjudication 

■U18TITUTKD 
VOE  APFBiiniO, 

1672,  c.  19. 


Adjudication  is  the  diligence  by  which  a  creditor  transfers  the 
heritable  property  of  his  debtor  to  himself  in  payment  or  for  security 
of  his  debt.  It  is  competent  so  long  as  the  property  remains  vested 
in  the  debtor,  or  subject  to  his  disposal.  Therefore,  the  creation  of  a 
Parliamentary  trust  for  the  sale  of  lands  at  the  requisition  of  the  heir, 
in  order  to  pay  debts,  is  no  bar  to  adjudication ;  Meildam  v.  Glass^ 
ford,  4th  December  1851. 

Our  remarks  will  be  much  abbreviated  in  consequence  of  what  has 
been  already  stated  with  regard  to  adjudication  in  implement. 

Adjudication  was  substituted  by  1672,  cap.  19,  for  the  ancient  ap- 
prising by  messengers.  This  Statute  empowered  the  Lords  of  Session 
to  adjudge  the  debtor's  estate  in  land,  or  other  rights  formerly  appris- 
able,  to  hb  creditors  in  two  forms : — 
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(1.)  Bj  special  adjudication,  so  called  because  by  it  there  was  to     Past  III. 
be  adjudged  only  such  part  of  the  debtor's  estate  as  should  be  worth    chapter  V. 
the  principal  and  interest  of  the  debt,  with  a  fifth  part  more  in  re-  Special  adju- 
spect  of  the  creditor  being  forced  to  take  land  in  place  of  his  money,  ^icatiok. 
besides  the  composition  to  the  superior  for  the  adjudger's  entry,  and 
the  expense  of  his  infeftment    Lands  thus  specially  adjudged  might  be 
redeemed  by  the  debtor  within  five  years  from  the  date  of  the  decree. 

(2.)  By  general  adjudication.     If  the  debtor  did  not  produce  a  suf-  Gekeraladju- 
ficient  right  to  the  lands,  and  deliver  the  same,  or  transumpts,  to  the  ^^c^*"®"- 
creditor,  or  if  he  did  not  renounce  the  possession  and  ratify  the  de- 
cree, so  that  the  creditor  might  have  a  clear  right  and  quiet  posses- 
sion, then  the  creditor  might  adjudge  the  whole  estate  of  the  debtor, 
in  the  same  way  as  he  might  have  apprised  the  same  under  the  Sta- 
tute 1661.     This  is  the  general  adjudication,  and  the  conclusion  in  it 
does  not  include  the  additional  fifth  part,  but  only  the  principal  sum  /^  g^  26th 
with  interest,  and  penalty,  if  any  is  stipulated,  and  the  composition  Feb.  1684. 
to  the  superior,  and  expenses  of  infeftment.     Interest  upon  the  com- 
position and  expenses  of  infeftment  may  also  be  adjudged  for. 

The  general  adjudication,  while  thus  introduced  only  as  an  alter- 
native of  special  adjudication,  has  in  practice  proved  the  only  available 
form  of  the  diligence,  although  both  conclusions  were,  in  compliance 
with  the  Statute,  necessarily  retained  until  the  Lands  Transference 
Act  declared  it  no  longer  necessary  to  libel  or  conclude  for  special  lo&ii  Vict, 
adjudication,  which  is  thus  practically  abolished.  The  same  Statute  ^*  ^^  §  ^^' 
has  abolished  the  bill  which  formerly  preceded  the  summons  of 
adjudication. 

The  form  of  the  summons  will  be  found  in  the  Juridical  Styles.   It  form  op  bdic- 
is  founded  on  a  narrative  of  the  ground  of  debt ;  and  the  conclusions  ^^^^ 
are : — 

(1.)  For  special  adjudication,  and  production  of  titles. 

(2.)  For  general  adjudication. 

(3.)  For  warrant  of  infeftment  and  horning  against  superiors. 

The  first  conclusion  is  now  unnecessary,  and  by  the  Lands  Trans-  Decree  may 
ference  Act,  8  19,  the  decree  may  contain  warrant  to  a  notary  pub-  ^^^  ooktaik 

•'     *  'WARRAHT  TO 

lie  to  give  infeftment  to  the  adjudger  and  his  heirs  and  successors,  infeft. 
whereby  he  may  immediately  hold  base  of  the  debtor,  to  the  eifect, 
and  under  the  liabilities  to  the  superior,  already  explained. 

The  adjudication  is  completed  by  recording  an  abbreviate  within  Beoxotrattoh 
sixtv  days  of  the  judgment,  which,  however,  is  not  indispensable,  as  <>'  abbrbviatb 

r  1  J  !•         xl.  'I  If  J'     J  1         •       •  OPADJUDICA- 

we  have  already  seen,  for  the  security  of  an  adjudger  who  is  imme-  tion. 
diately  infeft.     It  is  the  infeftment  which  determines  the  preference,  criterioh  of 
as  it  completes  the  real  right ;  and  that  right  prevails  against  per-  prefesexcb. 
Bonal  rights  granted  by  the  debtor  for  onerous  causes,  not  completed 
by  infeftment ;  Mitchell  v.  Ferguson,  13th  February  1781 — a  prefer-  2^  10296. 
ence  expressly  secured  by  1 661 ,  cap.  62.     The  preference  here  extends 
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Part  III.  to  the  principal  sum  and  whole  bygone  interest ;  and,  when  it  is  desired 
Chapter  V.  ^^^^  interest  should  run  upon  so  much  of  the  sura  in  the  adjudicatioa 
as  consists  of  interest,  that  may  be  effected  by  poinding  the  ground, 
which  is  diligence  executed,  and  makes  the  claim  of  interest  real 

ParipaMu  A  pari  possu  preference  of  adjudications  was  introduced  by  1661, 

AwuDWATioHfc  ^^P'  ^^'  which  givcs  an  equal  ranking  to  all  adjudications  led  before 
that  first  made  effectual,  and  to  those  led  within  year  and  day  after 
it  We  have  already  referred  to  the  Act,  64  Geo.  III.  cap.  137, 
which  declared  in  §  11,  that  passing  a  signature  in  Exchequer  for  a 
Crown  holding,  and  a  charge  of  homing  for  lands  held  of  subjects, 
and  recording  an  abstract  of  the  signature  or  charge  in  the  register 
of  abbreviates  of  adjudications,  should  be  the  proper  diligence  for  ren- 
dering an  adjudication  effectual.     The  equivalent  in  Crown  holdings 

10  &  11  Vict,    is  now  the  registration  of  an  abstract  of  the  draft  Crown  charter  and 

c.  61,  g  23.       ^  ^^py  ^f  ^YiQ  relative  note. 

When  the  process  of  adjudication  is  directed  not  against  the  debtor 
himself,  but  against  his  heir,  or  when  an  heir  unentered  is  himself  the 
debtor,  the  procedure  is  in  exact  accordance  with  the  steps  which  we 
have  described  as  requisite  in  the  action  of  adjudication  in  implement 
in  the  same  circumstances. 
Adjudger'b  The  right  acquired  by  the  adjudger  is  a  redeemable  right  only,  the 

^KBLE  ^^^^^'  debtor  having  it  in  his  power  to  redeem  the  lands  at  any  time  within 

the  legal  reversion,  which  in  special  adjudications  is  five  years — in 

general  adjudications,  ten.     During  the  legal,  accordingly,  the  right 

is  not  a  judicial  sale  under  reversion,  but  merely  a  pignus  prcBtorium^ 

\i  D.  909.        or  security  for  the  debt  judicially  conferred  ;  Cochrane  v.  Bogle,  2d 

Dkclaratorof  March  1849.     Nor  does  the  right  of  the  adjudger  become  absolute 

SoIuT  ^^        ^^^^  after  the  legal  period  of  reversion  has  elapsed.     In  order  to 

convert  it  into  an  irredeemable  right  there  is  required  either  (1.)  a 

decree  declaring  the  legal  expired,  which  is  the  proper  way  to  extin- 

M.  321 ;  I  Ross,  guish  the  privilege  of  reversion  ;  Campbell  v.  Scotland,  7th  March 

■    '      '      '  1794  ;  or  (2.)  possession  upon  charter  and  sasine  during  forty  years 

from  the  date  of  expiry  creates  an  irredeemable  right ;  Ormiston  v. 

F.  c. ;  1  Robs,  HiU,  7th  February  1809.     But,  even  although  charter  and  sasine  bo 

obtained,  if  no  possession  ensue,  the  adjudication  is  extinguished  by 

M.  10,676;       the  negative  prescription;  Anderson  v.  Nasniyth,  3d  March  1758; 

\^^'  ^  ^'    and  in  HoTue  v.  Creditors  of  Eyemouth,  29  th  January  1740,  the  supe- 

Elcbies,  voce     riority  of  lands  having  been  adjudged,  and  the  adjudger  infeft,  but 

"  tion°"N^  23  ^^^  ^^  possession,  the  vassals  were  held  entitled,  even  after  expiry  of 

the  legal,  to  take  their  entries  from  the  former  superior. 

It  is  to  be  observed  generally,  that  adjudication  being  of  the  nature 

of  diligence,  the  whole  procedure  must  be  rigidly  accurata     In  jBar- 

8D.  549.         clay  V.  Alexander,  25th  February  1846,  decrees  of  constitution  and 

adjudication  were  reduced  in  consequence  of  mis-recital,  9th  for  19th, 

in  the  date  of  the  bill  upon  which  they  proceeded. 
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It  IS  to  be  observed  also,  that,  in  order  to  be  effectual,  this  diligence     Paut  III. 
must  be  followed  out  without  undue  delay.     Neglect  for  four  years,   Chaptkb  V. 
and  for  three  years,  to  obtain  infeftment  have  been  held  such  morat  g^^  g^.^^^  j^^^ 
as  to  give  effect  to  infeftments  granted  by  the  debtor  posterior  to  the  n*  12, 27. 
adjudication. 

Here  we  have  to  repeat  the  remark  already  made  more  than  once,  Adjudobr 
that  in  this  transmission,  no  less  than  in  that  which  is  voluntary,  we  **"'*'^  "^^"  *■" 

1  I-    •  /.     1  •    1  n     1  1.      1         1  OARD  TO  BTATE 

must  have  a  regard  to  the  condition  of  the  title  of  the  party  adjudged  of  title. 
from  ;  and  the  adjudication  and  title  expede  upon  it  must  be  directed 
to  produce  precisely  the  same  effects  as  would  be  aimed  at  in  a  title 
obtained  voluntarily.  An  instance  of  loss  from  want  of  attention  to 
this  appears  in  Mackenzie  v.  Ross  and  Ogilvie,  1st  June  1791.  A  M.  276 ;  1  Bom, 
Crown  vassal  died  having  previously  executed  a  disposition  with  pro- 
curatory  a  me  vel  de  me  in  favour  of  his  son,  who  was  infefb,  but  not 
entered  with  the  Crown.  One  creditor  endeavoured  to  attach  the 
property  by  adjudication  and  charter  from  the  Crown,  upon  which 
she  granted  infeftment  (in  what  manner  the  report  does  not  explain) 
in  favour  of  herself  in  the  property.  This  was  clearly  inept,  there 
being  no  procedure  to  attach  the  base  fee  in  the  son.  Another  cre- 
ditor obtained  a  charter  of  adjudication  with  confirmation  of  the  base 
right,  and  this  was  held  to  be  the  first  effectual  adjudication  of  the 
property.  The  case  of  Marshall  and  Ruthven  v.  Wight,  1st  March  M.  6927. 
1782,  is  another  instructive  decision  in  the  same  view.  A  creditor 
here  adjudged  a  subject  to  which  his  debtor  had  right  by  an  unex- 
ecuted procuratory,  and  upon  the  decree  of  adjudication  obtained  in- 
feftment. The  debtor's  heir  afterwards  obtained  infeftment  in  her  own 
favour  upon  resignation  by  virtue  of  the  unexecuted  procuratory. 
The  infeftment  upon  the  adjudication  was  held  to  give  no  title. 

An  adjudger  for  debt  is  not  bound  to  produce  his  debtor's  titles  to  Stair,  Hi.  2, 26. 

x-L^  «„«^^:^*  Erek.  H.  12,  24. 

the  superior.  * 

Adjudication  may  be  led  not  in  satisfaction,  but  for  security,  which  Adjudication 
is  allowed  where  the  creditor  is  in  danger  of  losing  his  recourse — as,  ^""ty. 

for  instance,  when  the  debtor  is  vergens  ad  inopiam,  or  exclusion  ap- 
prehended from  adjudication  year  and  day  before.  This  can  never 
be  more  than  a  security.  It  has  no  legal,  and  may  be  redeemed  at 
any  time. 


There  was  a  distinction  formerly  between  the  grounds  and  warrants  Grounds  and 
of  adjudication.     The  warrants  were  the  general  and  special  charges  adjudication. 
or  other  steps  of  procedure,  and  the  adjudger  was  not  bound  to  pro- 
duce these  after  twenty  years.     The  grounds  are  the  decree  of  consti- 
tution, or  bond,  or  bill,  upon  which  the  diligence  is  founded,  and  these 
must  be  produced,  if  called  for  within  forty  years ;  Earl  of  Aberdeen  6Br.Snpp.466. 
V.  Irvine,  24th  January  1 771. 
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Paot  III. 
Chapter  V.  ^^^'   PoiKDINQ  THE  GROUND. 

Competent  to       This  is  a  diligence  of  real  execution  competent  to  any  creditor 
ulll'uoht!      whose  right  is  real,  e.^r.,  to  a  superior  for  his  feu-duties — to  one  infeft 

in  an  annual-rent  riglit  for  the  annual-rent  due — and,  generally,  to 
all  creditors,  whose  debts  form  a  real  burden  upon  the  grounds.     But 
it  is  not  competent  to  proprietors,  or  to  heritable  creditors  in  pos- 
session. 
Attachks  j^  attaches  all  moveables  found  upon  the  ground  affected  by  the 

MOVEABLES  OK  ,        .     ,  .  ,  i   •    i        i      i  .1  j      xt 

THE  oBouND.     roal  Hght,  excepting  those  which    belong  to   strangers ;   and   the 

tenant's  moveables  also  are  excepted,  in  so  far  as  they  exceed  the 
1469,  c.  27.       current  term's  rent. 

FoBMOFsuM-        The  diligence  begins  with  a  summons  founded  upon  the  ground  of 

debt,  which  is  narrated,  along  with  the  description  of  the  lands,  and 
the  sasine  of  the  creditor.  The  defenders  are  the  proprietor  and 
tenants.  Tlie  apparent  heir  of  the  proprietor  may  be  a  defender 
without  charging  him  to  enter,  the  conclusions  being  against  the 
moveables,  and  not  against  the  defender  personally. 
CoHCLUBioH  OP  The  conclusion  is,  that  letters  should  be  directed  to  messengers-at- 
BUMMom.         arms,  charging  them  to  search  for,  arrest,  poind,  and  distrain,  the 

defender's  moveable  goods,  but,  as  against  the  tenants,  to  the  extent 

only  of  the  rents  due. 

Lettebs  of  Upon  the  decree  letters  of  poinding  may  be  obtained.     But  execu- 

oBODHDr  ™'    *^^^  ^^  ^^^^  decided  to  be  competent  upon  a  decree  of  the  Sheriff 

14  D.  513.        without  either  signet  letters  or  Sheriff's  precept ;  Kennedy  v.  Buik, 

cfcc.  {Ramsay  8  Trustees,)  17th  February  1852. 
Effect  of  dx-       This  diligence  was  sometimes  a  formidable  engine  in  the  hands  of 
wTbt^Bahk-^  creditors  in  bonds  and  dispositions  in  security,  enabling  them  upon 
eupt  Act.        the  sequestration  of  their  debtor  to  appropriate  any  stock  or  other 

moveable  property  belonging  to  him,  the  summons  being  competent 
after  sequestration,  if  instituted  before  confirmation  of  the  trustee ; 
18  S.  237.  Campbell's  Trustees  v.  Paul,  13th  January  1835.  But,  by  2  &  3  Vict 
cap.  41,  §  95,  the  effect  of  poinding  the  ground  after  the  sequestra- 
tion is  limited  to  the  interest  of  the  current  term,  and  the  interest  in 
arrear  for  the  year  immediately  preceding. 

It  is  only  by  attachment  under  this  or  other  diligence  that  real 
2  -veil.  &  Sb.  creditors  can  obtain  a  preference  to  moveables  on  the  ground  ;  Hay 
App.  71.  v.  Marshall,  22d  March  1826  ;  and  we  have  already  noticed,  that 

poinding  the  ground  is  the  proper  expedient  to  make  interest  real, 
so  that  adjudication  deduced  may  include  interest  upon  the  interest 
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PastIIL 
Chaptbb  VI. 


CHAPTER  VI. 

AOCESSOBT  WRITS  EMPLOYED  IN  THE  SALE  AND  PURCHASE  OF 

HERITABLE  PROPERTY. 

We  have  now  arrived  at  the  concluding  branch  of  our  inquiries,  Trakbmibstov 
which  is  to  consist  of  a  brief  examination  of  the  writings  employed  IJJ  xrahbiot^" 
in  the  sale  and  purchase  of  heritable  property.     It  is  a  first  principle,  can  ohly  bb  ur 
that  the  transmission  of  lands,  or  an  obligation  to  transmit,  can  be  ^'"'^™*' 
effectually  made  in  writing  only.     A  verbal  agreement  to  sell  lands 
is  not  binding,  even  although  it  be  admitted,  unless  there  have  been 
rei  interventus,  as  by  payment  of  the  price  or  a  part  of  it.     But  the 
instances  of  this  are  necessarily  so  rare  as  to  leave  the  general  rule 
which  requires  writing  almost  without  exception  in  practice. 

The  writing  by  which  heritage  is  transferred,  or  agreed  to  be  sold,  Wmtiko  most 
must  be  probative  ;  and  it  must  be  binding  upon  both  parties.     An  ^.^ B^^^^ooit 
offer  without  an  acceptance  will  not  do.     Both  parties  must  be  bound,  both  fabties. 
or  neither  is  so  ;  FvUon  v.  Johnston^  26th  February  1761.     There  is  M.  S446. 
required,  therefore,  a  holograph  or  tested  agreement  by  offer  and 
acceptance,  or  by  mutual  contract,  or  minute  obligatory  upon  both 
parties  ;  Barron  v.  Roae^  23d  January  1794.     Here  a  sale  was  held  M.  8463. 
not  to  be  complete,  because,  although  the  offer  was  probative,  the 
acceptance  was  not  so. 

The  writing  must  import  a  clear  and  finished  obligation  upon  both 
sides  without  any  reservation  or  condition  not  assented  to  by  either 
party.*    If  there  is  any  stipulation  not  agreed  to,  and  not  withdrawn, 

*  In  Thomson  v.  Jamt*^  13th  November  1855,  a  land  estate  having  been  advertised  for  is  D.  1. 
Bale,  a  party  made  an  offer  by  letter  for  the  purchase  of  it,  but  ho  did  not  specify  any  time 
during  which  his  offer  should  be  binding.  In  the  course  of  a  few  days  the  seller  posted  an 
acceptance  of  the  offer,  while,  on  the  same  day,  the  oilcrer  posted  a  retractation,  and  the 
letters  both  of  acceptance  and  retractation  were  delivered  upon  the  following  day.  In  an 
action  of  implement  of  the  sale  at  the  instance  of  the  seller,  it  was  held,  that  a  valid  con* 
tract  of  sale  had  been  entered  into,  and  that  the  offerer  was,  consequently,  bound  to  imple- 
ment  it.  The  question  here  at  issue  between  the  parties  was,  whether  the  offer  was  recalled 
before  it  was  accepted.  The  Court  were  of  opinion,  that,  while  a  simple  unconditional  offer 
may  be  recalled  at  any  time  before  acceptance,  and  may  bo  so  recalled  by  a  letter  sent  by 
post,  still  that  Hit  mere  posting  of  a  letter  of  recoil  does  not  make  that  letter  effectual  as  a 
recall,  so  as,  from  the  moment  of  posting,  to  prevent  the  completion  of  the  contract  by 
acceptance ;  and  that,  as  an  offer  is  nothing  till  communicated  to  the  party  to  whom  it  it 
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Part  III.  there  IS  locris  pomitentice,  and  the  bargain  may  be  resiled  from.  This 
Chaptbr  VI.  hol<Js,  however  far  the  negotiation  may  have  proceeded,  if  it  has  not 

14  S.  533.         arrived  at  the  point  of  a  finished  sale;  Milne  v.  Anderson,  19th 

2  Sh.&  M'L.    February  1836,  affirmed  16th  March  1837  ;  and,  even  although  the 

disposition  be  granted,  and  the  purchaser  infeft,  the  price  not  having 
been  fixed  or  paid,  and  the  parties  unable  to  agree,  the  disponee  will 

2  S.  765.  he  ordained  to  reconvey  ;  Stirling  v.  Honyman,  2d  March  1824.     The 

parties  may  be  bound,  however,  although  the  terms  of  the  sale  be 
not  specifically  fixed  in  the  contract,  provided  it  contain  a  means  of 

2  S.  627.  ascertaining  the  terms,  assented  to  by  both  parties  ;  and  so,  in  Earl 

of  Aberdeen  v.  Laird,  26th  November  1823,  a  bargain  imperfect  in 
itself  was  held  to  be  completed  by  an  agreement  that  the  point 
unsettled  should  be  regulated  by  a  judgment  of  Court  We  shall 
presently  see,  also,  that  the  price  may  be  matter  of  reference. 


I.  Missives  of  sale  and  purchase. 

MiBsivE  Heritable  property  is  for  the  most  part  sold  by  missive  letters,  the 

'^"^  offer  containing  the  price  and  term  of  payment,  the  term  of  entry, 

an  obligation  on  the  seller  to  deliver  a  valid  disposition  and  progress 
of  titles,  (which  obligation  is  implied,  though  not  expressed.)  Deli- 
very of  a  search  of  incumbrances  should  also  bo  required ;  and 
missives  generally  settle  how  the  expenses  of  the  disposition  are  to 
be  paid,  the  ordinary  rule  in  the  absence  of  any  stipulation  imposing 
these  expenses  upon  the  seller.  From  the  risk  of  error,  and  the  pro- 
fessional knowledge  requisite  to  act  correctly  in  so  important  a  mat- 
ter, it  is  evidently  very  unadvisable  that  missives  of  sale  should  be 
written  by  any  but  legal  practitioners,  or  under  their  immediate 
direction. 

Let  us  look  at  the  obligations  upon  the  respective  parties,  beginning 
with  the  seller. 
1.  Obuoation        1.  Obligations  of  the  seller. — The  seller  is  bound  to  give  a  valid 
oxYB  VALID       ^i^I^y  ^^^  ^^^^  ^^^  purchasor  may  insist  upon,  if  he  have  not  expressly 
TITLE.  waived  the  right :  Dick  v.  Donald  &  Cuihbertson,  12th  December  1826. 

App!  622.         ^^  ^^  cannot  produce  an  unobjectionable  title,  that  circumstance  alone 

disqualifies  him  from  insisting  on  the  sale ;  Robertson  v.  Rutherford, 
2D.  1494.        18th  July  1840.     If  the  sale  has  been  completed  the  seller  must 

repeat  the  price  of  any  part  of  it  evicted,  and  this  holds,   even 

made,  so  the  recall  of  an  offer  can  have  no  effect  till  it  has  been  commonicated,  or  may  be 
assumed  to  have  been  communicated,  to  the  party  holding  the  offer  withuat  aa  yet  having 
accepted,  the  purpose  of  the  recall  being  to  prevent  such  acceptance.  Such  purpose  fails,  if 
the  acceptance  has  gone  forth ;  and  it  is  sufficient  if  the  letter  of  acceptance  have  been  pot 
into  the  post-office,  it  not  being  necessary  to  a  completed  acceptance  that  the  letter  reach  its 
destination. 
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althougli  he  be  bound  in  personal  warrandice  only,  if  he  was  expressly     Past  III. 
obliged  to  exhibit  a  valid  title  ;  Bald  v.  Scott,  and  Olobe  Insurance  CHArraB  VL 
Co»y  1 7th  December  1846.     The  agent  is  liable  in  reparation  for  failure  lo  d.  289. 
to  get  a  good  title  ;  Brovm  v.  Cheyna  A  M'Kean,  10th  March  1831.     »  S.  573. 

What  constitutes  a  good  title,  or,  as  it  is  called,  a  valid  progress  ?  What  coxsn. 
This  question  is  answered  by  the  Act  1617,  cap.  12,  which  enacts,  ^^^^^^^ 
that  the  enjoyment  of  lands  by  virtue  of  heritable  infeftments  for  provmiokb  or 
forty  years  ensuing  the  date  of  infeftment,  without  lawful  interruption,  I6i7i  c.  12. 
shall  exempt  the  proprietor  from  being  troubled  or  pursued  by  the 
Crown,  or  subject  superior,  or  any  other  person  pretending  right  in 
virtue  of  prior  infeftment,  or  on  any  other  ground  except  falsehood, 
provided  the  possessor  can  shew  a  charter  to  himself  or  his  predeces- 
sors with  sasine  preceding  the  forty  years ;  or,  where  there  is  no 
charter,  that  he  shew  instruments  of  sasine,  one  or  more,  standing 
together  for  forty  years,  and  proceeding  either  upon  retours,  or  upon 
precepts  of  clare  constat     This  is  what  Mr.  Burke  calls  the  solid  rock 
of  prescription — the  soundest,  the  most  general,  and  the  most  recog- 
nised title  between  man  and  man,  that  is  known  in  municipal  or  in 
public  jurisprudence — a  title  in  which  not  arbitrary  institutions  but 
the  eternal  order  of  things  gives  judgment — a  title  which  is  not  the 
creature,  but  the  master  of  positive  law — a  title  which,  though  not 
fixed  in  its  term,  is  rooted  in  its  principle  in  the  law  of  nature  itself, 
and  is,  indeed,  the  original  ground  of  all  known  property. 

The  seller  must,  therefore,  connect  himself  by  a  continuous  series  of 
titles  with  a  charter,  (which  in  the  sense  of  this  Act  includes  a  disposi- 
tion,) and  infeftment  thereon,  followed  by  forty  years'  possession  in 
virtue  of  the  charter  and  infeftment  or  of  sasines  flowing  from  the 
grantee;  or,  secondly,  there  must  be  sasines  standing  together  for  forty 
years,  the  earliest  proceeding  upon  the  retour  or  precept  in  favour  of  an 
heir.  If  the  charter  be  lost,  there  cannot  thus  be  a  sufficient  title,  unless 
it  have  been  followed  by  retour  or  precept,  and  sasine  previous  to  the 
forty  years.  The  sasine  must  be  connected  with  the  charter,  and,  if 
it  be  not  in  favour  of  the  grantee,  but  of  his  assignee,  whose  mid- 
couple  is  lost,  that  is  a  defect,  there  being  no  evidence  that  the  party 
infeft  had  right  to  the  warrant ;  Maconochie  v.  Trinity  Hospital,  9upra,  p.  778. 
already  cited. 

We  have  already  had  occasion  to  refer  to  the  case  of  Ormiston,  as  iupra,  p  824. 
establishing  that   decree  of  adjudication  followed   by  charter  and 
sasine,  and  forty  years'  possession  after  expiry  of  the  legal,  is  a  good 
title.     The  case  of  Robertson  v.  DiJce  o/Athole,  10th  May  1815,  is  to  3  Dow'b  App. 
the  same  effect.     It  is  irrelevant  to   allege  insufficiency  of  the  dis-  ^A  La^"' 
poner  s  title,  when  it  has  been  fortified  by  prescription  ;  Duke  of 
Buccleuch  v.  Cunynghame,  30th  November  1826.  6  s.  67. 

It  is  important  to  observe  what  amounts  to  sufficient  possession.  What  supfi- 
Singular  successors  must  abate  the  time  during  which  they  possessed  bIo"ukdT"*" 

1617,  c.  12. 
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Pabt  III.     on  a  personal  title  ;  but  an  apparent  heir's  possession  is  counted, 
CnmuL  VI.  although  he  be  not  infeft,  it  being  reckoned  a  continuance  in  his  person 
M.  10  810.        0^  ^^^  possession  of  his  ancestor ;  Caitcheon  v.  Ramsay ,  22d  June  1 791. 
Years  or  The  Act  is  interpreted  as  saving  the  rights  of  minors,  and  the 

MiHOBiTT  DB-     years  of  the  minority  of  those  against  whom  prescription  runs  are, 
M  11 166        therefore,  to  be  deducted ;  Blair  v.  Shedden,  6th  December  1754. 

In  an  entail  with  a  long  series  of  heirs,  upon  a  challenge  bj  an  heir 
substitute,  it  is  competent  to  deduct  only  the  minority  of  that  heir 
M.  10,953.        to  whom  the  succession  is  open  ;  Macdougal  v.  Macdovgai,  12th  July 
M.  11,171.        1740  ;  Mackay  v.  Dalrymple,  23d  November  1798. 

A  single  act  of  patronage  does  not  constitute  sufficient  possession 

of  that  species  of  property,  although  the  presentee  live  more  than 

6  8. 600.  forty  years,  because  that  is  not  continued  possession  ;  MacdonM  t. 

Duke  of  Gordon,  26th  February  1828. 
Duty  of  pbao-      The  practitioner,  therefore,  must  examine  every  writ,  and  ascertain 
TiriomEB  IN       not  only  that  it  is  probative,  and  without  defect  or  vitiation,  but  also 
oBHwoFTiTLEs.  ^^^^  ^^  ^^  sufficicut  for  its  purpose,  and  accurately  connected  with  the 

links  of  the  progress  which  precede  and  follow  it ;  and  that  the  whole 
taken  together  form  an  unbroken  chain,  commencing  with  a  charter  and 
infeftment,  or  with  the  sasine  of  an  heir  more  than  forty  years  back, 
and  ending  with  a  right  validly  transmitted  into  the  seller's  person. 
Preparatorily  to  this  examination,  there  must  be  an 


Intewtobt  of       Inventory  of  titles  framed  with  great  care,  in  order  to  shew  the 
TITLB8.  succession  and  feudal  connexion  of  the  different  writs  composing  the 

progress.     If  the  lands  consist  of  different  parcels,  the  titles  of  each 
parcel  must  be  classified  under  a  separate  head  with  proper  references, 
and  such  an  arrangement  as  to  shew  what  titles,  if  any,  embrace  the 
whole  lands.     The  agent  must  ascertain  here,  that  there  is  a  com- 
plete progress  for  each  parcel,  and  that  each  writ  in  the  progress  is 
valid,  and  aptly  framed,  so  as  to  transmit  the  property  according  to 
correct  feudal  principles. 
wD^TO^o"^      If  it  shall  appear  that  the  validity  of  the  title  is  doubtful,  the  pur- 
CEPT  DOUBTFUL  chascr  cannot  be  forced  to  accept  it,  for  no  one  is  obliged  to  purchase 
TITLE,  UNLESS    ypQ^  ^  ^{(.Je  gubjcct  to  ratioual  doubt ;  Brown  v.  Cheyn^  it  M'Kean, 

SPECIAL  BTIPU-  ,     TNiTTN»>^  "*•••> 

LATioN.  6th  December  1833.    In  Dunlop  v.  Crawford,  26th  May  1850,  although 

12  S.  176.  there  was  no  reasonable  doubt  of  the  sufficiency  of  the  title,  the  seller 
11  .  1062.  ^^  required  to  take  steps  in  order  to  obviate  the  probability  of  the 
purchaser  being  exposed  to  trouble  and  expense  in  discussing  ques- 
tions apparently  set  at  rest  by  the  long  prescription.  The  removal 
of  a  doubt  or  of  an  admitted  defect  must  be  made  entirely  at  the 
seller's  expense,  and  the  buyer  is  liable  for  no  part  of  it,  unless 
expressly  bound  to  that  effect  This  was  held,  where  the  seller  was 
bound  to  give  a  disposition  conveying  the  right  standing  in  his  own 
6  8. 840.  person  to  the  purchaser ;  Smith  v.  Aitken,  13th  February  1827  ;  and, 
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in  Kerr  v.  Marquis  o/Ailsa,  12th  June  1852,  the  purchaser  was  held     Part  III. 

entitled  to  the  expense  of  removing  reasonable  doubts,  although  his  Chapteb  VI. 

objections  were  repelled.     But,  if  there  be  a  stipulation  that  the  14  d.  864. 

purchaser  shall  take  the  title  as  it  stands,  the  Court  will  give  effect 

to  that  agreement ;  Anderson  v.  Matheson,  4th  December  1818.     A  F.  C. 

condition  obliging  the  purchaser  to  be  satisfied  with  the  title  as  it 

stands  is  always  inserted  in  articles  of  roup,  making  it  incumbent  for 

the  purchaser  to  satisfy  himself  of  the  sufiiciency  of  the  title  before 

the  sale,  and  debarring  him  from  objecting  to  it.    But,  while  the  con-  Ezpoattbe  fo» 

dition  generally  receives  effect,  it  is  subject  to  the  qualification  already  *^''*  "«plib» 

/•lit  n*  t*  ft*  WABBAlfDICB 

referred  to,  that  the  mere  exposure  or  offer  of  a  property  for  sale  im-  that  seller 

plies  a  guarantee  that  the  offerer  has  a  right,  although  the  titles  may  ^^  ^  rwht. 

be  feudally  defective.     Such  stipulations,  therefore,  do  not  protect  a 

title  radically  bad.     Accordingly,  in  Carruthers  v.  Stott,  26th  May  4  a  34. 

1825,  although  the  title  was  inept,  the  purchaser  was  held  bound, 

because  the  substantial  right  of  property  truly  belonged  to  the  party 

whose  interest  had  been  judicially  exposed  and  purchased.      The 

same  principle   determined    the    decision    in   Sorleys   Trustees  v.  10  8. 319. 

OraJuime,  14th  February  1832,  where  the  purchaser  was  not  allowed 

to  withhold  the  price  on  the  ground  of  a  defective  title,  because  the 

seller  had  a  right  capable  of  being  made  effectual  by  adjudication  in 

implement. 

A  complete  title  implies  that  the  disponer  shall  himself  hold  of  the  DispovsRiinsT 
superior ;  and,  if  the  lands  are  in  non-entry,  the  seller  is  bound  to  ^^  ^^  *^"^" 
enter,  if  required,  before  the  transfer  is  completed,  unless  there  be  an  -^  15037. 
agreement  to  the  contrary;  Oardiner  v.  Anderson,  7th  March  1799. 
Here  it  was  observed  on  the  Bench  : — "  Wherever  the  seller  can  com- 
"  plete  a  real  right,  he  is  bound  to  do  so  at  his  own  expense,  unless 
"  there  be  an  express  stipulation  to  the  contrary.     The  purchaser  is 
**  not  obliged  to  accept  of  a  title  which  would  force  him  immediately 
"  to  enter  as  a  singular  successor." 

The  leases  of  the  property  purchased  ought  to  be  examined,  as  they  Leases,  Ac. 
may  contain  conditions  materially  affecting  the  rental  and  value — as,  sho'J*^  »■ 
for  instance,  when  the  tenants  are  entitled  to  reimburse  themselves  of  intendimg 
outlays  from  the  future  rents,  or  when  they  have  claims  for  amelio-  purchasbe. 
rations.     Thus,  where  buildings  had  been  erected  by  a  tenant,  and 
the  landlord  was  bound  to  pay  for  them  at  the  end  of  the  lease,  that 
obligation  was  held  good  against  a  purchaser ;  Fraser,  9th  March  ^  ®^-  -^PP*  ^^' 
1824.     And,  in  Bell  v.  Lamont,  14th  June  1814,  the  right  of  tenants  ^-  C 
to  remove  doors  and  windows,  and  to  receive  from  the  landlord  full 
value  for  the  shells  of  the  houses,  was  held  effectual  against  a  pur- 
chaser.    Where  the  purchaser  is  bound  to  implement  undertakings  to 
tenants,  in  so  far  as  not  already  implemented,  he  must  satisfy  himself 
how  far  they  have  been  implemented,  and  is  not  entitled  to  rely  on 
the  statement  of  an  agent  or  trustee  giving  the  best  information  lie 
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possesses,  but  without  any  guarantee  ;  Murray  v.  SeUerig,  26th 
January  1815. 

We  have  already  had  occasion  to  notice  the  claim  of  terce  as  effectual 
against  a  singular  successor  acquiring  from  the  heir,  and  to  refer  to  the 
case  oi  Boyd  v.  Hamilton^  7th  March  1805,  where  it  was  decided  that 
the  purchaser  may  retain  part  of  the  price  until  the  terce  is  satisfied. 

The  state  of  the  teinds  ought  to  be  looked  into,  in  order  to  ascer- 
tain— (1.)  whether  there  is  a  right  to  them,  because  heritors  who 
have  no  right  to  their  teinds  are  first  localled  on  for  augmentations  ; 
and  (2.)  whether  the  teinds  have  been  valued,  and  how  far  they  have 
been  appropriated  for  stipend,  in  order  to  determine  the  probability 
and  extent  of  a  future  increase  of  burdens  under  this  head. 

2.  The  second  great  obligation  upon  the  seller  is  to  execute  and  de- 
liver a  valid  disposition  of  the  subjects.  It  must  convey  the  subject 
purchased,  and  the  purchaser  is  not  bound  to  accept  an  equivalent,  but 
is  entitled  to  resile  when  the  seller  is  unable  to  dispone  the  identical 
ground  which  he  bargained  for;  Earl  of  Moray  v.  Pearson,  11th 
June  1842 ;  and  the  condition  of  the  subject  disponed  must  be  not 
less  advantageous  than  the  purchaser  was  entitled  to  expect  from  the 
terms  of  the  bargain.  If  it  shall  turn  out,  that  it  is  held  under  any 
exception  or  reservation  materially  affecting  the  property,  he  is  en- 
titled to  resile,  if  not  apprised  of  this  at  the  time  of  the  purchase ; 
Robertson  v.  Rutherford,  27th  November  1841.  Here  the  purchaser 
was  freed,  because  not  informed  that  the  minerals  were  reserved  to 
the  superior  with  right  to  make  roads  and  sink  pits,  and  that  the 
lands  were  subject  to  a  restriction  against  building.  So  also,  in  Pat- 
ton  V.  Smart,  11th  March  1825,  lands  having  been  sold  for  a  price,  to 
be  holden  blench  of  the  seller  for  a  penny  Scots,  it  turned  out  that 
the  property  was  burdened  with  a  feu-duty  of  ^^340  to  the  seller's 
superior.  The  seller  was  held  bound  to  disencumber  it  of  that  burden. 
A  mere  error  in  the  description  of  the  extent,  however,  is  held  to  be 
demonstrative  and  not  taxative  upon  the  principle  formerly  explained ; 
Chay  V.  Hamilton,  23d  January  1801 ;  and  a  singular  successor  is  not 
bound  by  servitudes  and  restrictions  as  to  the  height  and  form  of 
buildings,  &c.,  which  were  not  inserted  as  conditions  in  the  grant,  but 
have  merely  been  exhibited  in  a  plan  shewn  when  the  contract  was 
entered  into;  Gordon  v.  Marjoribanks,  16th  February  1818. 

The  disposition  must  be  in  favour  of  the  party  named  in  the  con- 
tract. The  superior  is  not  bound  to  grant  a  charter  to  a  party  not 
named  in  the  missive,  or  upon  terms  not  stipulated,  e,g,,  to  a  wife  in 
liferent,  and  children  in  fee ;  Campbell  y.  Steele  it  Lang,  23d  May  1826. 
The  conveyance  must  be  in  valid  form.  A  law-agent,  by  undertak- 
ing to  prepare  and  complete  the  title  of  a  purchaser,  comes  under  an 
implied  obligation  to  see  that  the  disposition  and  infeftment  shall  con- 
stitute a  valid  and  sufficient  feudal  title.     In  Donald's  Trustees  v. 
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Yeats,  1 1th  July  1839,  we  have  an  instance  of  an  agent  held  bound     PabtIII. 
to  rectify  an  error  arising  from  his  failure  in  duty  in  this  respect.         Chafm  VI. 

A  seller  is  not  bound,  without  express  stipulation,  to  give  a  dispo- 
sition with  double  manner  of  holding,  but  only  such  a  conveyance  as 
will  by  a  valid  title  enable  the  purchaser  to  take  his  place ;  Millar  v.  6  D.  149. 
Young,  Ist  December  1843. 

The  title  must  be  furnished  tevipestivi,  and  even  although  the  price  Title  must  bb 
has  been  paid,  the  purchaser  will  not  continue  bound  if  a  title  be  not  ^^^^;J^ 
furnished  within  a  reasonable  time.     In  Fleming  v.  Harley's  Trustees,  2  S.  373. 
6th  June  1823,  the  seller,  having  failed  to  produce  a  title  for  three 
years,  was  ordained  to  repay  the  price ;  and,  in  Little's  Trustees  v.  8  8. 418. 
Spankie,  29th  January  1830,  the  purchaser  having  been  unable  to 
implement  a  re-sale  of  the  property  from  delay  in  delivering  a  title  to 
himself,  the  seller  was  found  liable  in  damages ;  and,  in  Hutchinson  8  S.  377. 
<fc  Son  V.  Scott,  22d  January  1830,  avoidance  of  the  bargain  having 
been  stipulated,  unless  a  title  were  delivered  before  a  fixed  date,  a 
delay  of  fourteen  months  after  that  date  was  held  to  free  the  pur- 
chaser.    But,  if  the  purchaser  shall  acquiesce,  or  not  object  in  due 
time  to  a  proposal  to  cancel  the  bargain,  the  seller  may  thus  be 
freed  ;  so,  where  the  seller  wrote,  "  If  you  are  not  satisfied  with  the 
"  title,  the  bargain  may  be  considered  at  an  end,''  to  which  no  answer 
was  made,  and  the  seller  wrote  again,  "  I  hold  the  bargain  at  an  end," 
and  received  to  that  no  answer,  the  purchaser  was  found  not  entitled  to 
insist  for  implement  three  years  afterwards ;  McNeill  v.  Cameron,  21st  8  S.  362. 
January  1830.    On  the  other  hand,  where  the  purchaser,  after  success- 
fully objecting  to  the  validity  of  a  title,  does  not  abandon  the  purchase, 
but  requires  fulfilment,  he  is  bound  to  implement  his  part,  and  this  was 
enforced  upon  a  valid  title  being  offered,  at  a  distance  of  eleven  years ;  6  Wil.  &  Sh. 
Dick  V.  Cuthbertson,  1st  October  1831.     In  order  to  entitle  a  party  to  ^^^'  ^^^' 
be  free  within  a  limited  time,  the  stipulation  to  that  effect  must  be 
very  express.     The  propriety  of  this  i-ule  is  shewn  by  the  observation, 
made  in  Rasburn  v.  Baird,  5th  July  1832,  that,  as  upon  the  purchase  lo  S.  761. 
of  heritage,  a  progress  must  be  produced  and  examined,  the  discus- 
sion of  the  objections  and  production  of  searches  may  require  some 
time.     This  is  in  view  of  all  the  parties.     If,  therefore,  the  purchaser 
requires  it  to  be  an  essential  condition  of  the  bargain,  that  he  shall 
have  a  perfect  title  by  a  certain  day,  he  must  expressly  stipulate  for 
that,  and  on  failure  declare  his  bargain  at  an  end.     There  being  no 
such  stringent  condition  in  this  case,  a  delay  of  six  months  after  the 
sale  was  held  not  to  entitle  the  purchaser  to  resile. 

The  third  great  obligation  upon  the  seller  is  to  disencumber  the  3.  Obuciitios 
subjects.     But  how  is  the  extent  of  his  obligation  in  this  respect  to  disbkcuubbr 
be  ascertained  ?    Exhibition  of  a  search  of  encumbrances  is  usually  ^^dh, 
stipulated  for,  and,  if  it  be  not,  there  is  a  general  professional  under- 
standing, that  the  seller  is  bound  to  produce  a  search,  unless  he  sti- 
pulates for  exemption.    What  registers  must  the  search  embrace  7 
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Pabt  hi.         (1.)  In  order  to  test  the  accuracy  of  the  radical  title  according  to 

Chapter  VI.  ^^^  writs  produced,  there  must  be  a  search  of  the  registers  of  sasincs, 

Search  of       general  and  particular.     If  there  have  been  any  other  titles  expede 

EHCDMBRAHCE8.  ^j^j^j^  thoso  producod,  the  search  will  disclose  them,  and  indicate  the 

register  where  their  tenor  may  be  ascertained.     In  purchases  of 

burgage  subjects  the  search  will  be  of  the  burgh  roister. 

(2.)  The  search  of  the  same  registers  will  shew,  what  burdens  have 
been  charged  by  infeftment  or  bond  and  disposition  in  security  upon 
the  property,  and  whether  any  of  these  have  been  wiped  off  by  renun- 
ciations or  discharges.  The  search,  however,  cannot  be  trusted  to, 
as  exhibiting  all  the  burdens.  Real  burdens  may  be  constituted  by 
the  titles  of  the  property  without  being  noticed  in  the  search  of  en- 
cumbrances, and  this  shews  the  importance  of  a  very  exact  examina- 
tion of  the  titles. 

Searches  are  generally  for  a  period  of  forty  years  antecedent  to  the 
purchase,  and  this  may  fail  in  exhibiting  all  the  burdens,  as  there 
may  be  encumbrances  upon  record  of  an  older  date,  not  renewed  by 
precept  of  clare  constat  or  otherwise,  and  not  transmitted  so  as  to 
reappear  in  the  register,  but  still  kept  alive  privately  by  the  payment 
of  interest.  This  is  a  risk,  which  cannot  be  altogether  avoided.  The 
protection  is  the  rarity  of  such  an  occurrence ;  and  the  practitioner 
must  have  an  eye  to  the  trustworthiness  of  the  parties  and  agents 
transacted  with. 

(3.)  In  order  to  ascertain  that  the  disponer  has  not  been  prohibited 
from  alienating,  there  must  be  a  search  of  the  general  register  of 
inhibitions,  and  of  the  particular  registers  for  the  county  in  which  the 
seller  resides  and  the  property  lies.  These  will  also  shew,  whether 
the  seller  is  under  interdiction.  If  there  are  any  inhibitions  undis- 
•  charged,  discharges  must  be  insisted  for,  unless  the  party  inhibited 
has  been  afterwards  sequestrated  ;  the  sequestration  terminating 
the  effect  of  inhibition  in  relation  to  third  parties,  for  it  is  under  it 
that  inhibitions  must  be  made  effectual. 

(4.)  A  search  of  the  register  of  adjudications  will  shew,  whether 
the  lands  have  been  adjudged,  or  embraced  in  a  mercantile  seques- 
tration. 

(5.)  A  search  of  the  register  of  entails  may  be  made,  where  there 
is  any  reason  to  suppose  a  necessity  for  inquiry  on  this  head,  although 
the  prohibitions  and  other  clauses  must,  in  order  to  be  effectual, 
appear  in  the  register  of  sasines  by  an  insertion,  or  by  reference  in 
terms  of  the  recent  Statute. 

(6.)  When  the  agent  is  not  able  from  any  circumstance  to  act  with 
perfect  confidence,  and  sees  cause  for  inquiry  more  than  ordinarily 
minute,  a  search  of  the  register  of  interruptions  of  prescription  will 
shew,  whether  there  aro  any  objections  to  the  title  founded  upon 
remote  questions,  prevented  from  becoming  sopite  by  judicial  inter- 
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ruption,  which  is  effected  by  raising  a  summons  of  interruption  of    Past  ILL 
prescription,  and  recording  the  summons  and  execution  in  terms  of  Chaitwi  VI. 
1696,  cap.  19. 

Whatever  encumbrances  are  disclosed  by  the  search,  the  seller  must  Sbllkb  nun 
disburden  the  subjects  of  them  by  procuring  and  recording  proper  ^^'"**  «kx)bd. 
discharges.    Wliere  the  seller  has  bound  himself  to  purge  the  record, 
he  is  bound  to  get  it  cleared  of  an  adjudication  recorded  more  than 
forty  years  back,  and  the  debt  in  which  is  paid  ;  Mitchell  v.  Thomson's  6  S.  185. 
Trustees,  27th  November  1827.     But  this  rule  does  not  extend  to 
such  apparent  rights  in  other  parties,  as  do  not  in  reality  imply  any 
real  encumbrance,  or  ground  of  apprehension.     So,  whei*e  the  lands 
purchased  were  liable  in  real  warrandice  of  other  lands,  but  of  which 
the  title  was  amply  secured  by  prescription,  that  was  held  not  to  be 
such  a  real  burden  as  the  purchaser  could  require  to  be  discharged  ; 
Durham's  Trustees  v.  Oraham,  9th  July  1800.     If  the  estate  be  bur-  M.  I6,e4i. 
dened  with  a  liferent,  the  concurrence  of  the  liferenter  must  be  pro- 
cured, otherwise  the  purchaser  will  be  entitled  to  retain  a  portion  of 
the  price  equivalent  to  the  value  of  the  burden,  until  a  discharge  is 
produced.    The  purchaser  may  be  authorized  to  discharge  heritable  Pdkchabeb'b 
debts  out  of  the  price,  and  he  has  an  indefinite  power  of  retention,  tektio/op"^ 
until  encumbrances  are  purged,  as  long  as  the  seller  remains  creditor  >*>"<^- 
for  the  price.     But,  if  the  purchaser  shall  deal  with  a  third  party 
about  the  price,  he  must  expressly  reserve  his  right  of  retention  until 
purgation,  otherwise  that  right  ceases.     So,  in  Smith  v.  SommerveUy  M.  14,184. 
2d  July  1 706,  the  purchaser  gave  bond  for  part  of  the  price  to  a 
third  party,  reserving  power  to  retain  the  amount  for  five  years,  in 
order  that  an  inhibition  might  be  purged  in  the  meantime.     The 
right  of  retention  was  held  to  have  ceased  at  the  end  of  five  years, 
although  the  inhibition  had  not  then  been  purged.     On  the  other 
hand,  although  it  may  have  been  agreed  that  a  security  upon  lands 
sold  shall  continue  to  affect  them,  the  creditor  will  have  no  personal 
claim  against  the  purchaser,  unless  ho  obtains  an  obligation  from  him. 
So,  in  Kippen  v.  Stewart,  24th  February   1852,  although  the  pur-  14  D.  533. 
chaser  was  taken  bound  to  relieve  the  seller  of  the  sum  in  the  security, 
it  was  found,  that  the  purchaser  was  not  thereby  made  the  debtor  of 
the  party  secured,  and,  therefore,  the  purchaser  being  sequestrated, 
the  creditor  could  not  rank  on  his  estate. 

The  seller's  obligation  to  disencumber  is  not  limited  to  the  burdens  Obuoatiov  to 
appearing  on  the  record.     If  the  purchaser  have  private  knowledge  ^'^^te^tobw. 
of  other  burdens,  he  is  not  bound  to  pay  the  price  until  they  are  dis-  dens  oh  re- 
charged  ;  Ralston  v.  Farquharson,  l7th  June  1830  ;  and,  in  Urqulmrt  g^l'^gj?. 
V.  Halden,  2d  June  1835,  the  seller  was  held  bound  to  free  the  sub- 13  8. 844. 
ject  of  a  servitude  against  the  erection  of  breweries,  foundries,  &c., 
not  appearing  on  the  record,  but  standing  upon  a  contract  by  the 
seller  which  had  not  been  revealed  to  the  purchaser  at  the  sale. 
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Part  III.         The  purchaser  is  responsible  for  his  private  knowledge,  as  well  as 
Chaptkb  VI    ^^®  seller,  and,  if  he  accept  of  a  title,  when  cognisant  of  a  prior  right 

to  a  third  party  which  does  not  appear  upon  the  records,  he  cannot 
F.  C.  claim  a  preference  ;  Lang  v.  Dixon,  29th  June  1813  ;  Magistrates  of 

12  D.  1222       A irdrie  v.  Smithy  1 2th  July  1 850 — a  case  which  shew^s,  that,  if  the  dis- 

ponee  knows  that  the  right  of  the  disponer  is  truly  a  trust  inconsistent 

with  the  granting  of  the  conveyance,  then  the  disponee  is  liable  to 

the  exception. 

PuRCHASEB  2.  Obligations  of  the  purchaser, — The  obligation  on  the  purchaser 

Mowr  PAY  pHicB  jg  ^Q  pj^y  ^YiQ  price,  when  the  disposition  is  delivered.  The  convey- 
Ersk.  Inst,  ill  ance  is  not  effectual  to  the  disponee,  until  delivered.  Consequently, 
^1 3*  when  the  disposition  is  retained  until  the  price  is  paid,  the  disponer 

M.  14,166.       is  preferable  upon  the  price  ;  Baird  v.  Jap,  August  1758  ;  and,  when 

it  is  a  condition,  that  the  bargain  shall  be  void,  if  the  price  be  not 

paid,  or  caution  found,  within  a  specified  time,  that  condition  may  be 

M  14 191.        made  effectual  to  annul  the  bargain ;  Young  v.  Dunn^  9th  March 

2  D  1317         ^^^^  >  ^^^  again,  in  Menzies  v.  Barstow,  4th  July  1840,  it  was  found, 

that,  if  the  purchaser  failed  to  find  caution  as  stipulated,  he  is  not 

entitled  to  implement.     The  cautioner  whom  he  does  produce  must 

F.  C.  be  subject  to  the  jurisdiction  of  this  country ;  Davidson  v.  Kerr,  19th 

January  1815. 
Price  mat  bb       The  price  is  either  named  in  the  contract,  or  it  may  be  agreed,  that 
FUED.  ow  A  RE-  ^^iQ  amouut  shall  be  fixed  by  referees.    The  nomination  of  referees 

FEREHQE.  ,  "^ 

completes  the  bargain,  and  such  a  reference  does  not  fall  by  the  death 
M.  627.  of  a  party  ;  Earl  of  Selkirk  v.  Nasmyih,  17th  January  1778. 

Term  of  pay-  When  the  price  is  payable  at  a  term,  it  is  due  on  the  15th  May  or 
MEKT  OF  PRICE,  \\i\i  Novembor,  even  where,  by  the  custom  of  the  country,  tenants 
F.  C.  fl'^'G  not  bound  to  remove  until  a  later  day  ;  Stewart  v.  Earl  ofCassilis, 

21st  December  181 1.     The  offer  of  a  price  implies  the  offer  of  interest 
upon  that  price  from  the  date  of  possession  ;  Speirs  v.  Ardrossan 
5  S.  764.  Canal  Company,  5th  June  1827.     When  by  the  terms  of  the  contract 

the  purchaser  is  debarred  from  retaining  the  price,  or  any  part  of  it, 
for  his  own  security,  the  seller  must  relieve  him  of  damage  arising 
8  8. 823.  from  the  premature  payment ;  Moir  V.  Paul,  27th  May  1830. 

Abatement  ir  Claims  for  abatement  of  the  price  depend  upon  error  in  substan- 
PRICE,  WHERE  tioHbus,  2A  WO  fouud  formerly  in  the  case  of  Hepburn.  The  doctrine 
wartials.  is  also  illustrated  by  WHson  v.  Campbell's  Creditors,  14tli  November 
•wpw,  p.  65.  1 764^  where,  on  the  one  hand,  a  depression  in  the  value  of  the  sub- 
'  jects  was  held  to  form  no  ground  for  abatement ;  and,  on  the  other 

hand,  teinds  having  been  paid  for,  to  which  it  was  afterwards  ascer- 
tained that  the  seller  had  no  right,  deduction  was  allowed  on  that 
F.  c.  head.     And,  in  Cordon  y.  Hugties,  15th  June  1815,  the  property 

having  been  represented  as  affording  a  vote  for  a  member  of  Parlia- 
ment, but  which  afterwards  proved  bad,  abatement  was  allowed. 
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It  may  be  agreed,  that  the  price,  or  &  part  of  it,  shall  remain  a     PartIIT.* 
burden  upon  the  property.     In  that  case  the  purchaser  grants  his  chaphsbVI 
personal  bond  for  the  amount,  which  is  also  charged  as  a  real  burden  How  price 
upon  the  subjects  in  the  disposition  and  infeftment,  according  to  the  ^^^  ^  ■"*• 
rules  which  have  already  been  explained.     The  price  thus  remains  lands. 
heritable  property  to  the  seller,  a  circumstance  necessary  to  be  kept 
in  view  with  reference  to  his  settlements.     The  price  is  heritable  also, 
although  the  purchaser's  title  be  not  completed,  if  the  missives  con- 
tain a  stipulation  that  it  is  to  remain  a  real  burden  ;  Mead  v.  Ander-  6  S.  1034. 
soVy  27th  June  1828.     In  the  case  of  Spence  v.  Ross,  I7th  November  5  s.  17. 
1826,  affirmed  25th  March  1829,  in  a  sale  by  a  father  the  purchaser  ^^"g^^^' 
engaged  by  missive  to  grant  bond  for  the  price  to  the  father  himself 
in  liferent  allenarly,  and  to  his  sons  nominatim  in  fee.    At  the  father's 
request  the  sons  subscribed  a  postscript,  leaving  the  money  in  the 
purchaser's  hands  for  eight  years  certain.     Although  no  bond  or  dis- 
position followed,  the  fee  was  held  to  be  vested  in  the  sons  beyond 
the  father's  power  of  revocation. 


II.  Minute  op  Sale. 

In  transactions  of  great  importance  it  is  customary,  in  place  of  mis- 
sive letters,  to  embody  the  contract  of  sale  in  a  formal  minute,  which, 
though  more  expensive  than  missives,  is  more  satisfactory  in  carefiiUy 
defining  the  terms  of  the  bargain.  It  is  to  be  kept  in  view  also,  that 
missives  must  be  stamped,  before  they  can  be  used  in  evidence. 

The  minute  of  sale  is  a  bilateral  contract,  containing  on  the  one  Clauses  of 
hand  the  obligations  of  the  seller  : — (1.)  He  is  bound  on  payment  8a"e^* 
of,  or  security  for,  the  price  to  execute  and  deliver  a  valid  disposition 
containing  the  usual  and  proper  feudal  clauses.  Sometimes  disposi- 
tive words  are  inserted  in  the  minute,  but  it  is  more  correctly  con- 
fined to  an  obligation  to  dispone.  (2.)  The  seller  is  taken  bound  to 
deliver  a  sufficient  progress  of  titles.  But,  unless  the  seller  is  confi- 
dent of  the  sufficiency  of  the  progress,  he  should  not  grant  this  obli- 
gation, which  may  enable  the  purchaser  to  retain  possession  without 
paying  the  price.  When  there  is  any  deficiency  or  doubt  in  the  title, 
the  seller  should  avoid  binding  himself  conclusively,  unless  the  pur- 
chaser consent  to  take  the  title  as  it  stands,  or  the  parties  are  able 
to  agree  upon  a  remedy.  A  referee  may  be  named,  in  case  the  par- 
ties shall  differ  with  regard  to  the  title.  (3.)  The  seller  binds  him- 
self to  disburden  of  debts  and  encumbrances,  and  to  deliver  a  search 
instructing  that  this  has  been  done.  (4.)  The  term  of  entry  is  fixed, 
with  an  agreement  that  the  buyer  shall  have  right  to  the  rents  after 
it ;  and  there  are  mutual  obligations  with  regard  to  the  prior  and 
future  public  burdens.  On  the  other  hand,  the  purchaser  becomes 
bound  to  pay  the  price  upon  delivery  of  the  disposition,  or  to  grant 
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Past  III.     bond  for  it  with  caution,  or,  if  so  agreed  upon,  that  the  price  or  part 
CBAnn  VI.  ^^  ^^  ^^^^^  remain  a  burden  upon  the  subjects.    There  is  then  a  sub- 
mission of  all  disputes  to  an  arbiter  named,  a  penalty  upon  failure 
in  implement,  and  a  consent  to  registration. 

Heritable  property  is  frequently  disposed  of  by  auction  under 

III.  Articles  of  Roup. 

These  form  the  seller's  acceptance  by  anticipation  of  the  effectual 
offer  which  shall  afterwards  be  made  in  terms  of  the  conditions. 

CLAusn  OF  The  articles  commence  with  a  title  containing  a  description  of  the 

BovF.  subjects  to  be  exposed,  the  name  of  the  exposer,  and  the  place,  day, 

and  hour  of  the  sale. 

(1.)  The  first  article  provides  for  the  exposure  at  a  certain  upset 
price,  during  the  running  of  a  half-hour  sand-glass,  and  that  the 
highest  offerer  at  the  outrunning  shall  be  preferred.  If  a  competition 
shall  arise  when  the  outrunning  of  the  sand  is  near,  it  is  the  duty  of 
the  Judge  to  lay  the  glass  on  its  side,  or,  if  a  watch  is  used  instead, 
to  stop  it,  so  as  to  prevent  the  indication  of  the  time  having  elapsed, 

M.voee  "Sale,"  until  the  competition  is  over ;  Bums,  27th  November  1827. 

App«.  4.  ^2.)  The  second  article  binds  each  offerer  to  subscribe  his  offer  as 

binding  upon  him,  and  specifies  the  amount  by  which  every  succes- 
sive offer  shall  exceed  the  preceding  ona 

(3.)  The  third  article  fixes  the  term  of  the  purchaser's  entry,  and 
payment  of  the  price. 

(4.)  The  fourth  binds  the  highest  offerer  within  a  specified  number 
of  days  after  the  sale,  to  grant  bond  with  a  cautioner  for  the  price. 

(5.)  The  fifth  article  imposes  a  penalty  upon  the  highest  offerer  in 
the  event  of  his  failure  to  find  security.  This  penalty  is  the  maxi" 
mum  of  damages  claimable  for  non-implement  of  an  offer  made  at  a 

F.  C.  public  sale  ;  Johnstone's  Trustees  v.  Johnstone,  19th  Januaiy  1819. 

This  article  empowers  the  exposer,  upon  such  failure,  either  to  re- 
sume the  property,  or  to  re-expose  it,  or  to  hold  the  next  preceding 
offerer  bound,  and  require  him  to  grant  bond  with  caution  for  the 
price.  The  offerers  are  thus  fettered  for  some  time.  The  clause  gives 
no  power  to  the  preceding  offerer  to  insist  on  being  preferred,  if  the 
highest  shall  inadvertently  allow  the  time  to  elapse  without  finding 

M.  14,193.  caution;  Waikerv.  Oavin,  10th  February  1787.  But  intimation  to 
the  next  highest  offerer,  upon  failure  of  the  first,  gives  the  person  so 
called  upon  a  right  to  reciprocal  performance,  which  cannot  be  ex- 

M.  14,194.        eluded  by  any  equitable  consideration  for  the  other ;  Hannay  v.  Sto- 

ihert,  (fee,  15th  July  1788;  and  to  entitle  the  exposer  to  hold  the 
next  offerer  bound,  the  proceedings  must  have  been  fair ;  and,  if  the 
price  was  raised  at  the  sale  by  a  white-bonnet,  ie.,  a  party  making 

^•C.  fictitious  offers,  the  next  offerer  is  free;  Anderson  y,  Stewart,  16th 

December  1814. 
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(6.)  The  sixth  article  binds  the  seller  to  purge  encumbrances,  and     Past  III. 
grant  a  valid  disposition  containing  the  proper  feudal  clauses.     This  chaptbb  VI, 
obligation  may  be  limited  to  encumbrances  preceding  a  specified  date. 
Effect  was  given  to  such  a  limitation  in  Young  v.  Orierson,  19th  July  n  d.  1432. 
1849. 

(7.)  The  seventh  article  arranges  relief  from,  and  liability  for,  public 
burdens. 

(8.)  The  eighth  provides  for  the  delivery  of  a  progress  of  titles,  and 
stipulates  that  the  purchaser  shall  have  satisfied  himself  of  their  suffici- 
ency beforehand,  and  shall  not  afterwards  object.  The  effect  of  this 
condition  we  have  already  considered. 

(9.)  There  may  then  be  a  condition  for  the  division  of  expenses.  A 
Judge  of  the  roup  is  appointed,  with  power  to  determine  questions 
arising  at  the  sale,  adjourn  the  roup,  and  prefer  the  highest  offerer. 
An  arbiter  is  also  appointed  to  decide  disputes  regarding  the  import 
of  the  articles  of  roup.  In  Watt  and  Anderson  v.  Shaw,  <fcc.,  6th  n  d.  970. 
March  1849,  the  clause  of  arbitration  was  held  to  include  a  question 
touching  the  right  of  the  exposer  to  sell.  Then,  there  is  a  penalty 
for  non-performance,  and  a  consent  to  register  not  only  the  articles, 
but  the  minutes  of  roup,  the  decemiture  of  the  Judge,  and  enact- 
ment binding  the  purchaser,  as  well  as  any  decree-arbitral  which  shall 
ensue. 

It  is  unnecessary  to  describe  the  procedure  at  the  sale.  Forms  of 
adjournment,  and  of  minutes  of  sale  containing  offers,  with  decree  of 
preference,  and  enactment  rendered  obligatory  on  the  purchaser  by 
the  subscription  of  himself  and  of  the  Judge,  will  be  found  in  the 
Juridical  Styles. 
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Part  III. 

COMCLUBIOX. 


CONCLUSION. 

I  HAVE  only,  in  conclusion,  to  say  a  word  of  caution  against  its 
being  considered  that  the  study  of  these  Lectures  is  to  be  regarded  as 
the  end  or  completion  of  the  Conveyancer's  preparatory  training.  It 
is  only  a  portion  of  the  subjects  occupying  our  attention,  that  we 
have  been  able  to  trace  with  any  degree  of  minuteness  to  their 
original  sources ;  and  any  idea  which  can  be  conveyed  in  Lectures  of 
the  application  of  the  rules  of  Conveyancing  must  fall  short  of  the 
practical  and  available  knowledge  requisite  to  confer  skill  and  con- 
fidence in  business. 

The  student,  therefore,  who  would  turn  the  labours  of  a  session  to 
their  best  account,  will  regard  himself  rather  as  having  been  set  upon 
the  way,  than  as  having  accomplished  the  journey.  If  we  remember 
the  vicissitude  of  human  afiairs — their  infinite  variety — the  multi- 
plicity of  their  new  and  unexpected  turns  and  combinations  ;  and,  if 
we  glance  at  the  business  of  our  Courts,  and  survey  the  long  and 
successive  series  of  Law  Reports,  and  reflect,  how  much  of  care  and 
anxiety,  and  research  and  learning,  are  daily  called  for  in  the  inves- 
tigation of  questions  regarding  matters  the  most  familiar,  in  connec- 
tion with  Statutes  or  with  inveterate  rules  of  practice  not  before 
imagined  to  admit  of  difficulty  or  dubiety — these  considerations  can- 
not fail  to  satisfy,  that  he  who  enters  upon  the  legal  profession  with 
the  most  profound  and  extensive  attainments,  and  the  highest  degree 
of  cultivation  and  skill,  must  still  feel,  (the  best  qualified,  the  most 
strongly,)  that  in  occupying  this  field  he  must  be  content  to  continue 
a  learner  during  the  whole  of  his  career,  in  whatever  sphere  that  may 
place  him. 

It  cannot  be  amiss,  then,  that  I  should  earnestly  seek  to  impress 
not  only  the  desirableness  and  necessity,  for  professional  eminence, 
of  continued  study,  but  the  expediency  also  of  embracing  every 
opportunity  of  acquiring  familiarity  with  the  application  of  legal 
principles  to  the  details  of  business.  It  is  the  proper  combination  of 
theoretical  with  practical  knowledge,  that  imparts  power,  and  insures 
success.  The  study  of  principle  alone,  detached  from  the  realizing 
(examples  of  those  afiiiirs  to  which  it  is  to  furnish  the  rule,  is  apt  to 
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result  in  pure  idealism,  and  to  become  too  ethereal  and  evanescent  Past  m. 
for  any  practical  purpose.  And,  on  the  other  hand,  a  merely  techni-  cJoKcminoif. 
cal  practice,  content  to  follow  to-day  the  forms  which  it  learned 
yesterday,  must  inevitably  lose  sight  of  reason  and  principle,  and 
degenerate  into  a  habit  of  formality  and  iteration.  Thus,  the  theo- 
retical can  give  no  aid  in  sublunary  matters,  of  which  it  is  ignorant ; 
and  the  technical,  being  limited  to  the  matters  which  its  forms  suit, 
is  at  fault,  whenever  a  new  combination  arises.  It  is  the  union  of 
the  two  that  gives  strength  and  effective  use ;  and  those  law-studies 
will  be  the  most  successful  in  their  result,  which,  on  the  one  hand, 
while  drinking  deeply  of  legal  doctrine,  mingle  with  it  a  constant 
reference  to  the  affairs  which  it  is  to  regulate ;  while,  on  the  other 
hand,  they  examine  and  master  the  most  ordinary  and  familiar  forms 
and  clauses  in  the  light  of  the  doctrine  which  alone  gives  them  life 
and  meaning. 

It  is  impossible  to  look  around  us  without  perceiving  the  increas- 
ing necessity  for  legal  practitioners  to  rest  their  claims  to  confidence 
upon  their  own  attainments  and  skill.  The  wide  diffusion  of  educa- 
tion— its  elevated  standard,  and  enlightening  and  stimulating  quali- 
ties— the  extension  of  political  rights  and  privileges — the  social 
advancement  inseparable  from  these  changes — and  the  increase  of 
mental  exercise  and  observation,  and  consequently  of  mental  power 
which  accompanies  them — these  have  produced  a  growth  in  the 
general  intelligence  of  which  all  must  be  sensible ;  and  it  is  quite 
obvious,  that  an  urgent  demand  thus  arises  for  accurate  attainment 
on  the  part  of  the  practitioner.  He  cannot  now  rely  so  much  as 
formerly  upon  the  benefit  of  the  conventional  trust  reposed  in  him 
just  on  account  of  his  professional  status,  and  which  was  to  a  large 
extent  irrespective  of  his  intrinsic  acquirements  and  qualities.  The 
causes  just  referred  to  are  training  up  in  the  middle  and  lower  classes 
a  large  body  of  increasing  intelligence.  How  many  thousands  around 
us  present  the  traits  which  made  C-fflSAR  apprehensive  of  Cassius  ; — 

"  He  reads  much ; 
"  He  is  a  great  observer,  and  he  looks 
"  Quite  through  the  deeds  of  men." 

Although,  therefore,  the  Pocket  Lawyer  may  not  be  in  universal  use, 
men  are  coming  now  to  understand  more  about  everything  that 
relates  to  their  own  concerns,  and  to  be  more  capable  of  detecting 
not  only  negligence,  but  the  other  causes  of  miscarriage  in  the  con- 
duct of  business. 

There  is  thus  the  strongest  plea  of  self-interest  for  laborious  pre- 
paration ;  but  it  is  urged  also  by  higher  motives.  I  do  not  refer  to 
the  desire  of  distinction,  which,  whether  it  be  called  fame  or  repu- 
tation, is  still  an  infirmity  in  whatever  mind  may  cherish  it.  The 
prosecution  of  study  as  a  duty — the  preference  of  what  is  laborious 
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Past  IlL     and  rugged  to  what  is  easy  and  enticing — self-denial  in  the  face  of 
GoarcLunox.   temptation  to  indulgence — these  are  all  parts  of  the  moral  discipline, 
from  which  follow  results  the  most  precious  in  the  character  and  con- 
Jeffrey's  Life,    duct.     Listen  to  Lord  Jeffesy  : — "  Those  who   have  never  been 
u.  167, 168.      u  accustomed  to  submit  to  privations  or  inconveniences  will  find  it 

"  more  difficult  to  do  so,  when  it  becomes  a  duty,  than  those  to  whom 
''  such  sacrifices  have  been  familiar."  ^'  It  is  in  vain  to  think  of 
cultivating  principles  of  generosity  and  beneficence  by  mere  exhor* 
tation  and  reasoning.  Nothing  but  the  practical  habit  of  overcom- 
''  ing  our  own  selfishness,  and  of  familiarly  encountering  privations 
'*  and  discomfort  on  account  of  others,  will  ever  enable  us  to  do  it 
"  when  it  is  required.  And,  therefore,  I  am  firmly  persuaded,  that 
''  indulgence  infallibly  produces  selfishness  and  hardness  of  heart, 
**  and  that  nothing  but  a  pretty  severe  discipline  and  control  can  lay 
*^  the  foundation  of  a  firm  and  magnanimous  character." 

I  need  scarcely  allude  to  the  benefit  resulting  to  society,  as  well 
as  to  clients,  from  thorough  professional  equipment,  enabling  the 
practitioner,  while  protecting  the  interests  committed  to  his  charge, 
and  adopting  the  line  of  duty  in  all  circumstances  without  appre- 
hension or  hesitation,  to  illustrate  the  blessings  of  wise  laws  and 
good  order. 

And,  in  conclusion,  I  will  only  add,  that  we  must  never  forget  that 
highest  of  all  duties,  and  indeed  of  all  qualities,  viz.,  the  preservation 
of  our  own  integrity  and  self-respect — the  steadfast  adherence  to 
what  is  right,  and  rejection  of  what  is  wrong,  however  insidiously 
suggested,  and  with  whatever  motives  of  self-interest.  These  are 
attributes  which,  while  they  cannot  avert  calamity,  will  sustain  us 
under  it,  and  secure  to  us  what  no  wealth  or  preferment  can  com- 
pensate, viz.,  the  ability 

"  KIL  CONSCIEE  SIBI,  NULLA  PALLESCEEE  CULPA." 
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ADDENDA  ET  CORRIGENDA. 
P.  37,  fifth  line  from  bottom  of  page,  for  "  EntaiV  read  "  Disentail/'  

P.  63,  footnote,  in  fine. 

A  factor  loco  tutorts  in  submitting  bis  accounts  to  the  Accountant  of 
Court,  credited  himself  with  charges  for  necessary  law  business  executed  by 
a  firm  of  law  agents  of  which  he  was  a  partner  for  behoof  of  the  pupil's  estate. 
A  majority  of  the  whole  Court,  holding  judicial  factors  to  be  trustees,  and, 
therefore,  to  be  subject  to  the  rule  that  trustees  cannot  make  profit  by  agency 
in  the  management  of  the  affairs  committed  to  them,  found  the  factor  loco 
tutorts  not  entitled  to  his  business  charges,  except  to  the  extent  of  the  costs  28  Juriitt,  522. 
out  of  pocket;  Smith  or  Reid,  21st  June  1856.  A  similar  judgment  was 
pronounced  at  the  same  time  in  the  case  of  a  curator  bonis  to  a  lunatic.  In 
the  case  of  Lord  Oray^  ^.  [Castle  Huntly  Trustees)  v.  Dundas  and  Wilson^  ibid, 
decided  upon  the  same  day,  a  body  of  trustees  having,  for  the  preservation  of 
the  estate,  found  it  necessary  to  apply  for  a  private  Act  of  Parliament, 
employed  a  firm  of  law  agents  in  obtaining  the  Act,  and  afterwards  in  carry- 
ing it  into  execution,  one  of  the  trustees  being  a  partner  of  the  firm.  The 
trustees  now  applied  to  the  Court  for  an  order  for  payment  of  the  business 
account  so  incurred,  out  of  the  funds  which  had  been  borrowed  under  the 
powers  of  the  Act,  and  lodged  in  bank  for  tiie  purpose  of  defraying  such 
expenses.  The  beneficiaries  expressed  their  willingness  that  the  account 
should  be  so  paid ;  but  the  Court  refused  the  application,  excepting  as  re- 
garded costs  out  of  pocket. 

P.  97,  footnote. 

Since  the  decision  in  Thomson  v.  M^Crummen^s  Trustees,  the  following  19  &  20  Vict. 
Act  has  been  passed  to  abolish  certain  unnecessary  forms  in  the  framing  of  c.  89. 
deeds  in  Scotland,  19  &  20  Vict.  c.  89  :— "  Whereas  an  Act  of  the  Scottish 
"  Parliament  was  passed  in  the  sixth  Session  of  the  first  Parliament  of  his 
**  Majesty  King  WiUiam^  intituled  Act  aUounng  Securities,  ^.  to  he  written 
^'  Boohways,  which  Act  statutes  and  ordains  that  it  shall  be  lawfril  to  write 
'*  any  Contract,  Decreet,  Disposition,  Extract,  Transumpt,  or  other  security 
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Appendix.     "  by  way  of  Book,  in  Leaves  of  Paper,  provided  that  every  page  be  marked 

"  by  the  number,  first,  second,  &c.,  and  signed,  and  that  the  end  of  the  last 

"  page  make  mention  how  many  pages  are  therein  contained,  in  which  page 
"  only  witnesses  are  to  sign  in  writs  and  securities,  where  witnesses  are 
"  required  by  law :  And  whereas  the  safeguards  prescribed  by  the  said  Act, 
"  other  than  the  said  provision  as  to  marking  every  page  by  number,  have 
"  been  found  in  practice  to  be  of  themselves  amply  sufficient  for  the  purposes 
"  thereof,  and  the  said  provision  as  to  marking  every  page  by  number  has 
**  been  very  generally  neglected  in  practice,  and  it  would  therefore  be  bene- 
"  ficial  to  and  for  the  security  of  the  public  that  the  same  should  be  abolished : 
"  Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
"  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
"  the  same, 

"  1.  That  from  and  after  the  first  day  of  Septemher  in  the  year  one  thousand 
"  eight  hundred  and  fifty-six  it  shall  not  be  competent  to  institute  or  to 
"  insist  in  or  maintain  any  challenge  of  or  exception  to  any  deed  or  writ- 
"  ing  aforesaid,  or  any  deed  or  writing  of  any  description  whatever,  on  the 
"  ground  that  the  pages  thereof  are  not  marked  by  numbers ;  and  it  shall  no 
"  longer  be  necessaiy  to  mark  the  pages  of  any  deed  or  writing  by  numbers, 
"  any  law  or  practice  to  the  contrary  notwithstanding :    Provided  always, 
**  that  nothing  herein  contained  shall  be  construed  to  afiect  any  question 
**  which  may  have  been  in  dependence  in  any  Court  prior  to  the  passing  of 
**  this  Act,  or  any  judgment  already  pronounced,  or  any  decreet  which  has 
"  already  gone  out,  or  the  provisions  of  the  said  recited  Act,  or  of  any  other 
"  Act  or  Acts  of  Parliament,  as  to  mentioning  in  the  Testing  Clause  the 
"  number  of  the  pages  of  which  the  deed  consists,  or  the  provision  as  to 
"  signing  each  page  of  the  deed,  or  any  other  provision  of  the  said  recited 
"  Act." 

P.  250,  fifth  line  from  bottom  of  page,  instead  of  "  personal  right  to  the 
"  lands,"  read  "  personal  right  to  obtain  a  charter  of  the  lands." 

P.  421.  "The  Joint-Stock  Companies  Act,"  19  &  20  Vict.  c.  47. 

This  Act  does  not  apply  to  associations  for  the  purposes  of  bankin<»'  or 

§  3,        insurance.     It  enacts,  that  seven  or  more  persons  may  by  subscribing*  their 

names  to  a  memorandum  of  association,  in  the  form  prescribed  by  the  Statute, 

and  by  complying  with  the  statutory  requisites  in  regard  to  re^stration 

form  themselves  into  an  incorporated  company  with  or  without  limited  liabi- 

§4.        lity.     Not  more  than  twenty  persons  shall,  after  3d  November  1856,  carry 

on  in  partnership  any  trade  or  business  having  gain  for  its  object,  unless  they 

are  registered  as  a  company  under  the  Act,  or  are  authorized  to  carry  on 

business  by  private  Act  of  Parliament,  or  by  Royal  Charterer  Letters  Patent- 

and  where  any  persons  carry  on  business  contrary  to  this  provision     each 

person  shall  be  severally  liable  for  the  whole  partnership  debts,  and  may  be 

sued  for  the  same  without  joinder  in  the  action  of  any  of  the  other  partners. 

I  8.        Every  subscriber  of  the  memorandum  of  association  must  take  at  least  one 
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share  in  the  company,  and  the  number  of  shares  taken  bj  each  subscriber     Appbhduc. 
must  be  set  opposite  his  name  in  the  memorandum  of  association,  and  upon 
the  incorporation  of  the  company  he  is  entered  upon  the  register  of  share- 
holders as  a  shareholder  to  the  extent  of  the  share  so  taken.     The  memoran-  §§  9  &  10. 
dum  of  association  may  be  accompanied  by  articles  of  association  prescribing 
special  regulations  for  the  company  ;  but  if  no  such  regulations  are  prescribed, 
the  regulations  of  the  company  shall  be  deemed  to  be  those  contained  in 
schedule  B,  appended  to  the  Act.     The  memorandum  and  articles  of  associa-  §  12. 
tion  are  delivered  to  the  registrar  of  associations,  who  retains  and  registers 
them.     The  registrar  then  certifies  that  the  company  is  incorporated,  and  in  §  13. 
the  case  of  a  limited  company,  that  the  company  is  limited ;  and  the  sub- 
scribers of  the  memorandum,  as  well  as  other  persons  who  shall  become 
shareholders  from  time  to  time,  become  thereupon  a  body  corporate  by  the 
name  prescribed  in  the  memorandum  of  association,  having  a  perpetual  suc- 
cession and  a  common  seal,  and  with  power  to  hold  lands.     As  soon  as  the  §  15. 
registrar  grants  a  certificate  of  incorporation,  the  company  may  issue  their 
shares,  such  shares  being  personal,  and  not  real,  estate.     In  §§  16  et  seq,^  the 
Act  provides  for  a  register  of  shareholders  being  kept.    No  notice  of  trust  §  19. 
shall  be  entered  on  the  register  or  receivable  by  the  company,  the  person 
alone  whose  name  is  entered  in  the  register  being  for  the  purposes  of  the  Act 
to  be  deemed  a  shareholder.    Schedule  F  provides  a  form  of  transfer  of  shares, 
but  the  transferrer  remains  the  holder  of  his  share  till  the  transferree  is  entered  8  20. 
in  the  register  book.     A  certificate  of  shares  under  the  company's  seal  is  §  21. 
primd  facie  evidence  of  a  shareholder's  title  thereto.     Unpaid  calls  are  to  be  §  22. 
deemed  a  debt  due  by  the  shareholders  to  the  company. 

Part  II.  of  the  Statute  provides  for  the  management  and  administration  of 
joint-stock  companies.     There  is  to  be  a  registered  office  ;  and  every  regis-  §  28. 
tered  limited  company  must  have  its  name  affixed  to  the  outside  of  such  office,  t  30. 
The  name  must  also  be  engraven  upon  the  seal,  and  mentioned  on  official 
publications ;  and  also  in  all  bills  of  exchange,  promissory  notes,  indorsements, 
checks,  and  orders  for  money  or  goods  purporting  to  be  signed  by  or  on  behalf 
of  the  company,  and  in  all  bills  of  parcels,  invoices,  receipts,  and  letters  of 
credit  of  the  company.     No  company  shall  be  entitled,  without  the  sanction  §  33. 
of  the  Board  of  Trade,  granted  by  license  in  the  form  of  Schedule  G.,  to  hold 
more  than  two  acres  of  land.     There  is  a  provision  against  any  registered  §  39. 
company  carrying  on  business  with  fewer  than  seven  shareholders.     Any  §  41. 
contract  which,  if  made  between  private  persons,  would  require  to  be  in 
writing,  and  signed  by  the  parties,  may  be  made,  varied,  or  discharged  on 
behalf  of  the  company,  in  writing  signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  company;  and  any  contract  which,  if 
made  between  private  persons,  would  be  valid  though  made  by  parole  only 
without  being  reduced  into  writing,  may  be  made,  varied,  or  discharged  on 
behalf  of  the  company  by  any  person  acting  under  its  express  or  implied 
authority,  all  such  contracts  being  binding  upon  the  company  and  their  suc- 
cessors, &c.     A  registered  company  may,  by  writing  under  its  seal,  empower  §  42. 
an  attorney  to  execute  deeds  abroad,  and  the  deed  signed  by  such  attorney, 
and  under  his  seal,  is  declared  binding  on  the  company.     A  bill  or  promissory  §  43. 
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AppEimix.     note  shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  bebalf  of  a 

registered  company,  if  made,  accepted,  or  indorsed  in  the  company's  name  by 

i  45.  any  person  acting  under  the  company's  express  or  implied  authority.  In  any 
bond  and  disposition  in  security  made  according  to  Scotch  Law  by  any  regis- 
tered company,  there  shall  be  implied  the  following  obligations,  unless  wordb 
expressly  negativing  such  obligations  shall  be  contained  therein,  viz. : — ^An 
obligation  on  the  part  of  the  company  to  pay  the  money  thereby  secured,  with 
interest ;  an  undertaking  that  they  have  power  to  convey  the  property  de- 
clared to  be  conveyed  to  the  heritable  creditors  free  from  encumbrances,  and 
an  obligation  to  make  and  execute  at  the  expense  of  the  company  in  favour 
of  the  heritable  creditor,  or  any  person  claiming  through  him,  any  further  deed 
necessary  to  give  validity  to  the  security ;  and  if  a  power  of  sale  is  thereby 
given,  it  shall  imply  an  authority  to  sell  by  public  auction,  or  private  contract, 
altogether  or  in  parcels,  and  to  make,  rescind,  or  vary  contracts  of  sale  or 
re-sale,  without  being  liable  for  loss ;  and  also  an  authority  to  give  effectual 
receipts  for  purchase  monies.  The  bond  and  disposition  in  security  may  be 
in  the  form  of  Schedule  I,  and  must  be  registered  in  the  Register  of  Sasines. 
*  *^'  In  any  disposition  of  heritable  property  granted  by  a  registered  company 
there  shall  be  implied,  unless  such  implication  be  expressly  excluded,  an  obli- 
gation of  absolute  warrandice,  and  an  obligation  to  complete  the  company's 
title  at  its  own  expense,  so  far  as  necessary  to  give  effect  to  such  disposition, 
and  an  obligation  to  grant,  also  at  its  own  expense,  any  further  necessary 
§  ^'  deeds.  Any  summons,  notice,  writ,  or  proceeding,  requiring  authentication  by 
the  company,  may  be  signed  by  any  director,  secretary,  or  other  authorised 
officer,  and  need  not  be  under  seal,  and  may  be  in  writing  or  print,  or  partly 
in  writing  and  partly  in  print. 

Part  III.  Provides  for  the  winding-up  of  joint-stock  companies,   either 
voluntarily  or  judicially. 

Part  IV.  Provides  for  the  constitution  and  conduct  of  the  registration  office 
of  companies ;  and  by 

Part  V.  Former  Acts  are  repealed,   and  various  temporary  provisions 
enacted. 


P.  673,  footnote. 

A  party  having  executed  a  mortis  catud  trust-disposition  in  favour  of  cer- 
tain trustees,  thereafter  in  a  codicil  recalls  the  nomination  of  the  original 
trustees,  and  nominates  certain  other  parties,  but  without  any  dispositive 
words.  Does  the  dispositive  clause  in  the  trust-deed  become  inept  in  conse- 
quence of  the  recall  of  the  disponees  without  a  fresh  disposition  in  favour  of 
the  new  nominees,  so  that  the  estate  falls  to  the  heir-at-law?  This  question 
18D.  83.  received  discussion  in  Mcuhilligm  v.  MacJcUliginj  23d  November  1855,  and 

the  opinions  of  the  Court  were  in  favour  of  the  validity  of  the  trust-deed,  and 
of  the  competency  of  the  new  trustees  making  up  a  title  directly  under  that 
deed.  "  The  requirement  of  the  law  having  been  satisfied  by  the  truster 
"  inserting  in  the  original  instrument  a  good  dispositive  clause,  subject  to  an 
"  unqualified  power  of  altering  the  same,  and  there  being  also  a  good  nomi- 
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^*  nation  of  trustees  at  the  time  of  the  completion  of  the  settlement  by  its     Amvm^ 

"  qu€ui  delivery  on  the  death  of  the  granter,  the  Lord  Ordinary  does  not 

^^  think  that  the  validity  of  the  instrument  at  the  latter  date  would  be  affected 

'*  by  the  circumstance  that,  during  the  intermediate  period,  and  while  the 

*'  trust-settlement  was  only  in  citrsu  of  being  completed,  one  set  of  parties 

^*  had  been  substituted  for  another  as  trust  disponees.    He  knows  of  no  autho- 

'*  rity  or  principle  for  holding  that  the  settlement  would  be  nullified  by  such 

^^  a  proceeding  having  taken  place  at  a  time  when  no  right  either  in  trust  or 

"  otherwise  had  been  vested  in  the  trustees  or  donees  originally  named,  and 

**  when  the  dispositive  act  had  not  yet  been  completed  by  delivery  of  the 

"  instrument.     The  codicil,  being  as  much  a  part  of  the  general  settlement 

"  as  if  it  had  been  added  to  the  original  instrument  itself  before  it  was  sub- 

"  scribed,  must  be  read  along  with,  and  as  part  of  it.    And,  as  in  the  settle- 

**  ment,  when  its  parts  are  thus  read  together,  there  was,  at  the  date  of  its 

"  quasi  delivery  by  the  death  of  the  granter,  a  good  dispositive  clause  with  a 

"  good  nomination  of  disponees,  the  defender's  objection  appears  to  be  ground- 

"  less  on  principle,  and  unsupported  by  authority ;"  per  Lord  Curriehtll, 

Ordinary.      The  Lord  Justice- Clerk   Hope  observed  : — "  For  some  years 

"  before  the  death  of  the  late  Mr.  Jamieson,  I  had  occasion  to  consider  a 

"  variety  of  cases  in  consultation  with  him ;  and  we  both  held,  that,  under 

*'  such  a  deed  as  we  have  here,  and  similar  clauses  in  later  codicils,  the  trus- 

"  tees  subsequently  nominated  had  an  undoubted  right,  as  much  as  if  the 

"  original  nomination  in  the  trust-deed  had  remained  unaltered,  to  complete 

"  their  title  at  once  by  infeftment  on  the  trust-deed,  and  that  such  infeftment 

"  was  regular,  apt,  and  valid,  in  point  of  strict  conveyancing  ;  and  that  the 

"  changes  and  alterations  in  the  nomination  of  trustees  had  no  effect  on  the 

"  conveyance  in  trust,  whoever  might  be  named."     ..."  The  truster 

"  by  an  after-codicil  alters  the  trustees,  makes  a  new  set,  or  adds  or  substi- 

"  tutes,  as  he  thinks  proper.     Then,  what  is  the  effect  of  this,  the  trust-deed 

**  being  declared  to  remain  valid  in  so  far  as  not  altered  ?     Why,  that  these 

"  parties  are  made  disponees,  and  their  names  are  substituted  for,  or  added 

"  to,  the  original  list.     What  words  he  employs  are  of  no  moment,  for  his 

**  power  under  this  reservation,  and  equally  without  the  reservation,  is  absolute 

"  over  an  alterable  mortis  causd  settlement.     Whether  he  says,  I  nominate 

"  so  and  so  to  be  trustees — or  I  direct  the  names  of  A.,  B.,  and  C,  to  stand 

"  in  the  dispositive  clause  of  my  trust-deed,  as  if  I  had  from  the  first  therein 

"  inserted  them— or,  I  now  give,  grant,  and  dispone  to  A.,  B.,  and  C,  instead 

"  of  to  D.,  E.,  and  F.,  as  the  future  disponees  under  my  trust-deed — or  in 

"  whatever  form — the  result  is  the  same,  and  either  form  is  equally  good. 

"  There  is  in  the  original  deed  a  conveyance  to  trustees  good  and  effectual, 

"  and  without  any  mid-impediment.    He  puts  into  that  conveyance,  by  virtue 

"  of  his  reserved,  or  inherent,  power  over  his  own  deed,  new  trustees  or  dis- 

"  ponees.     The  term  trustees  is  the  same  as  disponees  in  such  a  case,  for  the 

"  nomination  of  trustees  under  a  trust- disposition,  by  the  force  of  the  nomina- 

**  tion  of  them  as  trustees,  makes  them  trust-disponees.     Trustees  in  such 

"  codicils  mean  trust-disponees ;    and   as  there  is  a  disposition   to   tnist- 
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Appbndix.     '^  disponees  originally,  that  remains  operative  in  favour  of  all  who  may  be 

'^  named,  although  the  whole  named  in  the  original  deed  have  been  recalled, 

'^  and  displaced  out  of  the  trust-conveyance  as  it  originally  stood.  Hence, 
'^  the  conveyance  is  at  once  one  to  the  new  trustees.  That  the  original  clause 
<'  of  conveyance  does  not  add,  '  or  to  such  other  persons  as  I  may  name/  is  of 
'*  no  moment,  for  the  power  of  alteration,  whether  under  reservation  or  at 
^^  common  law,  imports  a  power  so  to  alter  the  mere  nomination  of  diiponees, 
^'  the  conveyance  to  trustees  remaining  effectual  to  all  who  are  named." 
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AiKEBDfi£N  Act,  see  EntuU. 

Acceptance  of  bills,  see  BUls. 

Acceptance  of  deed,  necessary  to  Its  validity, 
174;  what  is  necessary  in  acceptance,  i&. 

Acceptilation,  see  Discharge. 

Accession,  deed  of,  see  Trust- DUpoeition  for 
payment  of  creditors- 

Accessories,  external,  pass  as  part  and  perti- 
nent, 524. 

Accounts  open,  transference  of,  254* 

Accretion,  628 ;  iu  case  of  ancestor  dying 
uninfeft,  630. 

Acts  of  Parliament,  see  Statutes. 

Acts  of  Sederunt: — ^23d  November  1613, 
278, 279  ;  6th  June  1661,  512  ;  19th  Feb- 
ruary 1680,  822 ;  31st  March  1685,  738  ; 
2d  November  1695,  395;  llth  February 
1708,  593,  787;  23d  November  1711, 
736;  1730,  45;  10th  August  1754,  740; 
17th  January  1756,  560,  735;  14th  De- 
cember 1756,  816 ;  14th  December  1805, 
300 ;  24th  December  1838.  246,  281,  307. 

Adjudication  in  implement  —  its  purpose, 
745 ;  where  against  granter  of  an  obliga- 
tion to  convey,  746;  grounds  of  action 
must  be  stated,  ib. ;  conclusions  of  sum- 
mons, ih. ;  decree  is  warrant  for  charter  of 
adjudication,  ib» ;  decree  may  contain  war- 
rant of  infcftmcnt,  ib. ;  where  granter  of 
minute  was  not  infefl,  sasine  may  proceed 
on  title  granted  by  his  author,  ib. ;  is  pro- 
duction of  debtor^s  title  necessary  ?  ib. 

where  granter  of  obligation  is  dead, 

procedure  against  his  heir,  746 ;  procedure 
before  Lands  Transference  Act,  lo. ;  letters 
of  general  charge,  747  ;  summons  of  con- 
stitution, ib. ;  decree  of  constitution,  ib. ; 
special  charge,  ib. ;  general  special  charge, 
w. ;  summons  of  adjudication  m  implement, 
ib. ;  procedure  where  heir  appeared  and 
renounced,  ib. 

procedure  against  heir  unentered,  upon 


his  own  obligation,  748. 

letters  of  general,  special,  and  general 


special  charge  now  abolished,  748 ;  proced- 
ure under  new  forms,  ib. 

may  be  combined  with  summons  of  con- 


stitution, when  heir  is  expected  to  renounce, 
748 ;  separate  summons  of  adjudication  ne- 
cessary where  heir  does  not  renounce,  749. 
—  abbreviate  of,  749  ;  decree,  when  valid 
warrant  for  infeftment  ?  749 ;  there  can  be 


no  legal  reversion,  tb. ;  party  first  obtiun- 
ing  decree  has  preference,  ib. ;  preference 
given  to  second  adjudication  on  which  su- 
perior was  first  charged,  760  ;  superior 
cannot  defeat  priority  of  another  party,  ib. 

Adjudication  on  trust-bond — effect  of  trust- 
bond  and  abjudication  as  a  tentative  title, 
763  ;  carries  only  such  right  as  the  heir 
is  entitled  to,  ib. ;  its  use,  764 ;  truster  can 
eflfectually  transact,  ib. ;  heir  liable  for  im- 
mediate ancestor's  debts,  if  he  were  three 
years  in  possession,  t6. ;  iruBt-disposition 
and  abjudication  incompetent  when  title  of 
proprietor  is  ex  facie  good,  i6. ;  heir  must 
prove  his  propinquity  when  it  is  disputed, 
tb. 

A(^judication,  for  debt,  733,  822 ;  substituted 
for  apprising,  822  ;  special  adjudication, 
823 ;  power  of  redemption  within  five  years, 
ib. ;  general  adjudication,  ib. ;  special,  abol- 
ished, ib. ;  form  of  summons,  ib. ;  decree 
may  contain  warrant  to  infcft,  ib. ;  registrar 
tion  of  abbreviate,  ib. ;  paripamu  prefer- 
ence, 824;  a^judger's  right  redeemable 
during  legal,  ib. ;  decree  of  expiry  of  the 
legal,  ib. ;  must  be  followed  up  without 
delay,  825 ;  adjudger  must  have  regard  to 
state  of  title,  ib. ;  grounds  and  warrants,  t6. 

Adjudication  in  security,  825, 

Adjudications,  register  of,  its  purpose,  161. 

Administration,  husband's  ri^t  of — differ- 
ence between  it  and  ius  mariti,  36 ;  mav  be 
discharged,  37  ;  and  excluded,  434 ;  how 
it  may  be  excluded,  435 ;  and  by  whom, 
ib. ;  what  is  sufficient  exclusion,  ib. ;  move- 
able property,  from  which  it  is  excluded, 
must  be  Kept  in  a  distinct  form,  and  inven- 
toried, ib. 

Agent  and  client — gifts  from  client  to  agent, 
52. 

Alienation  of  Feu,  see  Feu. 

Aliens,  formerly  could  not  take  heritage  'by 
succession,  46 ;  provisions  of  Act  6  &  7 
Vict.  c.  66,  ib. ;  former  Statutes  affecting 
rights  of  aliens,  ib. 

Alimentary  funds,  cannot  bo  assigned  ex- 
cept for  alimentary  debts,  251 ;  are  not 
arrestable,  309. 

Allodial  tenure,  487,  496  ;  merged  in  the 
feudal  system,  489,  495. 

Ambiguity,  patent  and  latent,  distinction  of, 
513,  549. 
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Annuity — an  annuity  is  heritable,  205 ;  pay- 
able de  die  in  diem,  ib.  ;  see  Bona  of 
Annuity;  arrestment  of  annuities,  310. 

Apprentice,  see  Indenture ;  he  must  be  free 
of  other  obligations,  378 ;  may  marry,  ih. ; 
is  discbargcu  if  ho  leave,  and  bis  master  do 
not  interfere,  379 ;  may  bo  required  to  teach 
an  apprentice  younger  than  himself,  381. 

Approbate  and  Keprobate,  472,  663. 

Arbiters,  see  Submission, 

Arrestment,  difference  between,  and  poind- 
ing, 302 ;  its  effect,  ib. ;  competent  in  a 
party's  own  bands,  i6. ;  in  whose  hands  it 
may  be  used,  306 ;  creditor  of  a  company 
may  arrest  in  the  bands  of  a  partner,  debtor 
to  tbe  company,  306, 417  ;  it  must  be  in  the 
hands  of  a  party  directly  owing  to  debtor, 
ib. ;  it  may  he  used  to  attach  funds  owing 
to  representatives  of  debtor,  (6. ;  compe- 
tent against  a  minor  without  citing  his 
curators,  307 ;  in  tho  hands  of  a  minority 
of  trustees  is  inept,  t6. 

in  security,  warrant  for,  303 ;  arrest- 
ment may  precede  execution  of  summons, 
ib. ;  competent  at  any  period  of  the  litiga- 
tion, ib. ;  vitiation  of,  to. 

ad  fundandam  jurisdictionemf 

its  warrant,  304 ;  unnecessary  in  multiple- 
poindings,  ib. ;  arrestment  in  security 
where  debtor  is  vergena  ad  inopiamj  form 
of  letters  of,  304. 

in  execution,  warrants  for,  305 ;  mode 


of,  ib.  ;   of  ships  is  not  a  personal   dili- 
gence, t6. ;  see  Ships. 

edictal,  does  not  put  debtor  in  mold 


fide  to  original  creditor,  307  ;  mode  of,  ib. 

—  arrestee  must  be  in  possession,  308 ; 
what  is  possession  ?  t6. ;  what  property  is 
arrestable,  ib. ;  personal  bonds  are  arrest- 
able, 309;  funds  subject  to  special  desti- 
nation not  arrestable,  ib. ;  alimentary  funds 
not  arrestable,  ib. ;  future  debts  not  arrest- 
able, 310 ;  unless  the  obligation  be  already 
perfect,  ib. ;  of  rents  and  annuities,  310 ; 
its  effect  in  creating  a  nexus,  311 ;  it  sub- 
sists afler  death  of  common  debtor,  ib. ; 
see  Furthcoming;  now  prescribes  in  three 
years,  312. 

recall  of,  312. 

Arrestments,  competition  of — criterion  is 
priority  of  time,  312;  with  assi^ation, 
313  ;  preferences,  how  preventetl,  tb. 

Assignation — its  original  fonn,  232  ;  its  his- 
tory, t&. ;  the  debt  assigned  must  not  have 
been  paid  to  original  debtor,  234 ;  assignee 
must  know  the  fact  of  debt  not  having 
been  paid,  ib. 

—  the  clauses,  the  narrative,  235 ;  cause 
of  granting,  ib. ;  the  assigning  clause,  236 ; 
where  bond  excludes  executors,  237  ;  no 
voces  signatce  in  this  clause,  238 ;  clause 
of  warrandice,  ib.  ;  see  Warrandice ; 
warrandice  from  fact  and  deed  leaves  war- 
randice debitum  subesse  untouched,  239; 
rules  regarding  warrandice,  ib. ;  clause  of 
delivery  of  ground  of  debt,  its  purpose, 
239,  240.  Registration  and  testing  clause, 
see  Registration,  Testing  clause ;  it  must 
bo  delivered  to  receive  effect,  240. 


A88ignation(<!Ofif«Mi{A2) — intimation  of — prin- 
ciple upon  which  it  is  founded,  241 ;  its 
effect,  242  ;  assignation  first  intimated  is 
preferable,  243  ;  right  remains  in  cedent 
till  assignation  be  intimated,  ib. ;  an  Eng- 
lish deed  of  assignment  pleaded  on  in  Scot- 
land requires  intimation,  249. 

notarial   intimation   of — its    purpose, 

244 ;  its  form,  %b. ;  assignee  is  the  proper 
party  to  make  intimation,  245 ;  same  pei^ 
son  cannot  be  procurator  and  notary  in 
the  intimation,  ib. ;  assignation  must  be 
produced  at  intimation,  ib. ;  and  execution 
of  intimation  must  bear  that  it  was  pro- 
duced, ib. ;  statement  in  schedule  most 
identify  tho  debt,  ib. ;  hour  as  well  as 
date  should  be  inseii^d,  ib. ;  intimation  to 
be  made  at  debtor^s  dwelling  if  he  be  not 
found  personally,  ib. ;  form  of  intimation 
when  debtor  is  abroad,  246;  it  mast  be 
judicial,  ib. ;  when  more  than  one  debtor, 
intimation  to  one  is  sufficient,  ih. ;  bat 
another  debtor  is  not  in  mal&  fide  to  pay  to 
cedent,  ib. ;  intimation  to  a  company,  ib. ; 
when  to  a  company  it  should  be  entered 
in  their  books,  247  ;  voluntary  consent  of 
the  company  is  necessary  for  such  intima- 
tion, ib. ;  intimation  by  notary  not  essen- 
tial to  the  validitv  of  an  assignation,  247  ; 
effect  of  debtors  private  knowledge  of 
assignation,  ib. ;  is  debtor  having  private 
knowledge  in  maid  fide  to  pay  to  cedent?  t 
t6. ;  communing  does  not  supply  place  of 
intimation,  248. 

equipollents  to  intimation — I.  jndicial 

acts,  248 ;  2.  debtor's  written  engagement 
to  pay,  t6. ;  3.  payment  of  interest,  A. ; 
notification  to  ntctor  and  memorandnm 
made  in  books  of  his  principal  is  suffioient, 
ib. ;  4.  intimation  rebus  ipsts  etfactis,  249; 
legal  and  judicial  assignations  require  no 
intimation,  ib. 
— —  intimation  of,  unnecessary,  when  deed 
is  registered  for  publication,  250;  or 
when  the  debtor  is  a  party  to  assign- 
ment, ib. 

its  effect  when  completed,  250,  252 ; 

right  assigned  must  exist,  and  be  cap- 
able of  transmission,  ib.;  cedent*s  right 
must  be  transmissible,  251 ;  rights  ei\joyed 
by  a  delectus  personae  are  intransmissible, 
ib. 

heritable  property  cannot  be  transmitted 

by  assignation,  251 ;  right  to  exact  rents 
may  be  assigned,  ib.\  assignee  may  do 
diligence  in  his  own  name  even  aHcr  the 
death  of  cedent,  252 ;  or  in  tlie  name  of 
the  cedent  if  alive,  ib. ;  debt  may  be  dis- 
proved by  cedent's  oath  before  intimation, 
ib. ;  or  afler,  if  assignation  bo  proved  to 
be  gratuitous,  253 ;  effect  of  completed 
assignation  where  assignee  is  a  latent 
trustee,  ib. 

variety  in  form  of— transference  of  open 

accounts,  254;  assignation  of  policies  of 
insurance,  255  ;  of  salaries  of  offices,  256. 

of  writs,  clause  of,  in  Charter,   534 ; 

purpose  of  clause  is  to  vindicate  the  gran- 
tee's right,  ib. ;  form  of  clause,  535 ;  use 
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of  assignation  to  writs,  ib. ;  clause  in  dis- 
position with  double  manner  of  holding, 
612;  is  it  implied?  613:  its  effect,  i&. ; 
does  not  transmit  obligation  to  relieve  of 
stipend,  ib. 

Assignation  of  rents,  535 ;  use  of  clause,  536; 
in  disposition  with  doable  manner  of  hold- 
ing, 614  ;  now  form,  ib. 

of  writs  and  rents,  warrandice  of,  536. 

Attainted  persons,  forfeiture  of  heritable 
estate  to  Crown,  46 ;  rights  of  others  not 
affected  by  forfeiture,  ib. ;  cannot  plead 
incapacity  to  contract  in  bar  of  their  own 
obligations,  ih. 

Attoniey,  power  of,  see  Factory. 

Attorney,  duties  of,  in  giving  sasine,  547 ; 
his  warrant  was  anciently  purchfised  from 
Chancery,  549 ;  requisition  of,  550. 

Authentication  of  deeds,  see  Deeds — statu- 
tort/  solemnities. 


Bah^lie,  538  ;  who  might  act  as  grantcr's 
baillie,  539 ;  duties  of  baillie  in  giving 
sasinc,  547  ;  must  be  named  and  designed 
in  sasine,  549 ;  delivery  of  warrant  by, 
550. 

Bank  Stock,  mode  of  assignment  of,  256. 

Banking  Companies,  may  sue  in  name  of 
officers,  412  ;  are  not  affected  by  Joint- 
Stock  Companies  Bill,  844. 

Bankrupt,  his  obligations  granted  on  eve  of 
bankruptcy,  accounted  fraud,  07,  230  ; 
provisions  of  Act  1696,  c.  5,  ib.  See 
Banking  and  Sale. 

apprehension    for   debt   sufficient    to 

make  a  person  notour  bankrupt,  291  ;  mode 
of  rendering  debtor  notour  banknipt,  301. 
See  Sequestration. 

Barony,  union  implied  in,  553,  557,  781  ; 
effects  of,  781  ;  powers  of  jurisdiction 
abolished,  %b. ;  how  privileges  might  be 
obtained,  tb. 

Bastards,  were  formerly  incapable  of  making 
wills,  47  ;  disability  removed  by  6  &  7 
Will.  IV.  c.  22,  ib.     See  lUegitimate. 

Baton,  the  symbol  in  resignations,  544,  see 
Symbols. 

Betting,  obligations  arising  out  of,  form  an 
illegal  consideration,  50  ;  provisions  of 
9  Anne  14,  ib. 

Bills  of  Exchange — acceptor  and  other  obli- 
gants  liable  in  solidum,  206;  are  not 
arrestable,  310. 

general  nature  and  history,  314  ;  laws 

by  which  they  are  regulated,  315 ;  na- 
ture and  form  of  foreign  bills,  316 ;  na- 
ture, form,  and  definition  of  the  inland 
bill,  317  ;  nature  and  form  of  the  promis- 
sory note,  318 ;  must  be  accepted  to  cre- 
ate an  obligation,  319  ;  mode  of  transfer- 
ence, ib. ;  mode  of  protesting  for  non-pay- 
ment, ib.  ;  mode  of  execution  by  summary 
diligence,  ib. ;  capacity  of  parties  to  grant, 
320 ;  stamping,  w. ;  they  cannot  be  after 
stamped,  320;  foreign  bills  now  bear 
stamp  duty,  ib. ;  their  form,  ib. ;  requisites 
with  regard  to  the  sum,  321  ;  place  of 
drawing  when    requisite,  ib.\    when    ia 


date  necessary  ?  322  ;  it  may  be  proved  by 
parole  evidence,  i7>. ;  a  bill  without  a  date 
will  not  warrant  summary  diligence,  ib. ; 
penalty  of  post-dating,  ib.  ;  bills  prove 
their  own  date,  ib. ;  effects  of  this,  323 ; 
they  may  be  drawn  on  Sunday,  ib. ;  may 
they  be  accepted  on  Sunday  ?  ib. ;  term  of 
payment  need  not  be  inserted,  324 ;  pay- 
able on  demand  when  there  is  no  term,  t6. ; 
term  when  inserted  must  be  clearly  ex- 
pressed, ib. ;  may  be  made  payable  by 
instalments,  325  ;  name  of  payee  without 
designation  is  sufficient,  ib. ;  may  be  pay- 
able to  bearer,  ib. ;  there  must  be  no  con- 
tingency with  regard  to  the  payee,  ib.  ; 
payee  may  be  for  behalf  of  another,  ib.  ; 
a  bond  fide  holder  may  insert  his  name  in 
a  blank  bill,  ib. ;  use  of  words,  "  or  (»rder," 
326  ;  and  "  or  bearer,"  ib. ;  place  of  pay- 
ment need  not  be  inserted,  ib.  ;  can  only 
be  granted  for  money,  to  obtain  the  statu- 
tory privileges,  327  ;  sum  must  be  payable 
at  a  determinate  period,  ib.  ;  the  words 
"  for  value  i*eceived"  not  necessary,  »6., 
342  ;  they  need  not  be  in  re  mercatoridf 
328  ;  the  address,  where  to  be  written, 
ib. ;  want  of  address  no  defect,  if  bill  be 
accepted,  t6. ;  drawer  need  not  be  de- 
signed, t6. 

Bills  of  Exchange  (continued) — blank,  in 
name  of  drawer  are  probative,  328;  but  do 
not  warrant  summary  diligence,  ib. ;  an 
onerous  holder  may  insert  his  name  as 
holder,  329 ;  holograph  bills  not  signed 
are  no  warrant  for  summary  diligence,  ib. ; 
skeleton  bills,  334 ;  subscription  of  by 
mark,  329  ;  effect  of  contingency  in  term 
of  payment,  ib. ;  stipulation  of  interest, 
330 ;  stipulation  of  penalty,  t6. 

acceptance  must  be  in  writing,  331  ; 

mode  of  acceptance,  ib.  ;  acceptor  need 
not  be  designed,  ib. ;  notarial  acceptance, 
where  party  cannot  write,  ib. ;  acceptance 
by  initials,  ib. ;  and  by  marks,  3.S2  ;  proof 
of  such  subscription  required,  ib. ;  signa- 
ture of  a  company  subjects  all  the  part- 
ners, 332  ;  acceptance  by  an  agent,  when 
competent,  ib. ;  by  a  trustee  LiiHling  on 
him  personally,  if  not  otherwise  stated, 
333  ;  acceptance  as  cautioner,  ib. ;  date  of 
acceptance,  when  necessary,  ib. ;  it  may 
l)e  posterior  to  date  of  bill,  334 ;  or  by 
anticipation,  ib.  ;  conditional  and  partial 
acceptances,  ib.  ;  acceptance  supra  pro- 
test for  honour,  t6.  ;  refusal  to  accept, 
335  ;  creditor  in  bill  preferred  to  posterior 
arrester,  ib. ;  drawer  liable  to  payee  where 
drawee  fails  or  refuses  to  pay  or  accept,  t6. ; 
acceptance  by  joint  stock  companies,  845. 
transmission  ;  when  payable  to  bearer, 


delivery  transfers,  335;  by  indorsation, 
336;  special  indorsation  must  name  in- 
dorsee, »6. ;  indorsation  competent  by  pro- 
curatory,  ib.\  an  onerous  holder  can  re- 
cover, although  he  have  paid  sum  to  wrong 
party,  ib. ;  letters  of  credit  are  an  excep- 
tion to  this  rule,  (6.  ;  restricted  indorsa- 
tion, 337  ;  indorsee  has  reoourse  against 
drawer  and  indorsers,  ib.  ;  improper  in- 
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dorsation  remlers  indorsee  liable,  ih, ;  in- 
dorsation without  rccourbe,  ib. ;  indorsa- 
tion competent  after  date  of  pnyment, 
338 ;  but  indorsee  takes  subject  to  objec- 
tions competent  as  against  the  indorser, 
ib. ;  protested  overdue  bills  arc  negotiable, 
ib.  ;  indorsee  is  again  invested,  when 
names  subsequent  to  his  own  are  delete, 
ib. ;  and  may  again  transmit,  ib. ;  right  to 
the  protest  is  only  transmissible  by  assig- 
nation, ib. ;  indorsation  of  bills  ranked  on 
a  sequestrated  estate  gives  no  right  to 
dividends,  339;  indorsee  not  entitled  to  re- 
fuse payment  from  third  party,  ib. ;  bills 
rcgai-ded  as  cash  in  point  of  transmissi- 
bility,  ib.  *,  acceptor  liaule  to  indorsee  if  he 
pay  to  original  creditor,  ib. ;  an  indorser's 
creditors  cannot  attach  fund  in  bill  even 
prior  to  indorsation,  t6. ;  indorsation  in 
tnist,  341 ;  proof  of  non-onerosity  only 
competent  by  oath  of  holder,  ib, ;  maid  fide 
holder  must  prove  that  he  paid  vcdue, 
and  parole  evience  is  admittca,  342  ;  ac- 
ceptor is  the  proper  debtor,  343  ;  inter- 
pretation of  words  "  value  receivetl,"  ih. 
Bins  (coTUi'ni^)— donations  and  legacies  by 
bill,  ib. 

effect  of  payment  by  acceptor,   344 ; 

responsibility  attaches  ultimately  to  debt- 
or, i&. ;  acceptor,  and  then  inSorsers  in 
succession  liaule,  in  the  absence  of  evi- 
dence as  to  who  is  debtor,  ih,  \  acceptor 
entitled  to  delivery  of  bill  on  payment, 
345 ;  acceptor  presumed  to  have  paid  bill 
post  due  in  his  hands,  ib. ;  after  payment 
oy  acceptor,  bill  cannot  be  re-issued,  ib, ; 
encct  and  requisites  of  payment  by  indor- 
see, 346;  a  general  receipt  on  bill  dis- 
charges obligation  of  acceptor,  ib. ;  effect 
of  partial  payments,  ib. ;  payment  supra 
protest,  ib, ;  see  Vitiation  %n  bills. 
negotiation — ^bills  must  be  duly  negoti- 
ated to  preserve  recourse,  351 ;  requisites 
of  presentment  for  acceptance,  t6. ;  pre- 
sentment when  unnecessary,  352 ;  pro- 
test for  non-acceptance  and  non-payment, 
353;  not  now  necessary  to  preserve  re- 
course, t6. ;  formerly  protest  required  to 
be  taken  on  one  of  the  days  of  grace,  to 
preserve  recourse  against  drawer  and 
indorsers,  t6. ;  protest  acrainst  grantor  or 
acceptor  competent  for  six  months  after 
it  falls  due,  354;  rule  as  to  plac«  of 
presentment,  ib, ;  when  place  specified, 
general  acceptance  implied,  354;  unless 
the  words,  '*  and  not  otherwise,"  be  added, 
ib. ;  protest  must  be  taken  at  place  of  pay- 
nicnt,  t6. ;  where  protest  is  to  be  taken 
when  no  place  is  specified,  ib.;  protest 
need  not  specify  place,  ib,\  notary  who 
protests  need  not  be  present  at  presentment, 
t6. ;  noting,  356 ;  protest  must  be  recorded 
within  six  months  of  date  of  payment,  ib. ; 
at  whoso  instance  protest  may  be  made, 
357 ;  form  of  protest  for  non-acceptance, 
46. ;  and  for  non-payment-,  ib. ;  protest  of 
one  bill  only  can  oe  put  in  one  instru- 
ment, 358 ;  notary  must  have  no  interest 
in  bill,  ib,;  he  may  be  a  relative,  ib, ;  notice 


of  dishonour,  359 ;  time  within  which  no- 
tice must  be  sent,  ib. ;  written  intimation 
of  dishonour  not  necessary,  360 ;  notice  de- 
spatched by  post,  t6. ;  exceptions  to  strict 
rules  of  negotiation,  361 ;  rule  for  deter- 
mining to  whom  notice  should  be  sent,  ib, ; 
granter  caimot  plead  want  of  notice  when 
delay  has  been  occasioned  by  him,  362 ; 
notice  not  necessary  when  drawer  aware  of 
dishonour,  ib. ;  negotiation  unnecessary 
where  drawee  has  no  funds  of  drawer,  ib. ; 
unless  bill  were  for  accommodation  of  in- 
dorsee, ib, ;  acceptor's  bankruptcy  does  not 
remove  necessity  for  negotiation,  ib. ;  rule 
of  payment  where   bill  accepted  supra 

f>rotest,  ib. 
Is  (continued)^  execution  upon— -enforced 
on  six  days*  change,  363 ;  provisions  of  Act 
1681,  c. 20,  as  to  foreign  bills,  ib,;  diligence 
against  drawer,  before  term  of  payment, 
where  bill  protested  for  non-acceptance,  ib. ; 
summary  ailigence  extended  to  inland  bills, 
364 ;  and  to  promissory  notes,  ib. ;  diligence 
is  competent  within  six  months  of  making 
demand,  t6. ;  warrant  to  charge  contained 
in  extract  of  protest,  365 ;  indorsee^  may 
use  diligence  ttiough  protest  be  not  in  his 
name,  t6. ;  expenses  not  recoverable  by 
summary  diligence,  t&. ;  care  to  be  taken 
as  to  identity  of  persons  sued,  366 ;  and 
to  preserve  the  bill,  ib.;  transference  of 
registered  protest  to  prior  indorsee,  ib. ;  * 
summary  ddigence  competent  on  foreign 
bill  in  Scotland,  367. 

prescription  of— limitation  of  six  years, 

367 ;  how  interrupted,  ib. ;  effect  of  exe- 
cution as  an  interruption,  368 ;  prodnction 
in  a  sequestration  interrupts  prescription, 
ib. ;  what  will  interrupt  prescription,  ib.  \ 
it  is  calculated  from  last  day  of  grace, 
369;  its  effect,  ib,;  requisites  for  decree 
on  a  prescribed  bill,  ib, ;  where  bill  origi- 
nally for  drawer's  accommodation,  ib. ; 
presumption  as  to  who  is  debtor  after  pre- 
scription has  run,  370 ;  in  cases  of  repre- 
sentatives, ib. ;  requisites  of  debtor's  writ 
to  prove  debt,  ib.;  what  is  sufficient  ad- 
mission, 371 ;  effect  of  prescription  being 
obviated,  ib. ;  years  of  minority  excluded 
from  prescription,  372. 

Blank  bond  in  creditor's  name,  see  Wriis 
blank. 

Blind  persons,  may  subscribe  deeds,  if  previ- 
ously  read  over  to  them,  105  ;  or  take  the 
assistance  of  notaries,  ib. ;  they  may  not 
be  instrumentary  witnesses,  109.  See 
Deeds. 

Bond  of  annuity — its  form,  204,  tee  Annuity, 

Bond  for  cosn  credit,  Hume's  definition, 
220 ;  its  form,  221 ;  co-obligants  in  it 
are  not  entitled  to  benefits  of  division  or 
discussion,  ib,  ;  but  they  are  entitled  .to 

'  eauitable  rights  of  cautioners,  ib, ;  if  any 
of  the  co-obligants  do  not  subscribe,  tlie 
rest  are  not  bound,  t6. ;  subscription  by  a 
company,  as  such,  is  not  binding,  222 ; 
obligants  under  it  have  not  the  benefit  of 
septennial  prescription,  223 ;  where  heri- 
table secanty  granted,  804. 
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Bond  for  cash  credit  (conitnued) — stated  ac- 
count, 223  ;  obligation  that  a  charge  for  the 
balance  upon  it  shall  not  be  suspended  is 
not  binding,  tb. ;  stated  account  need  not 
be  registered  before  execution,  ib. ;  law 
expenses  incurred  after  the  termination  of 
bond  may  not  be  included  in  it,  224 ;  dili- 
gence at  the  instance  of  cashier  or  other 
officer  of  the  bank,  ib, 

of   corroboration,   its    purpose,   229  ; 

form  of  obligatory  clause,  ib. ;  it  may  be 
sued  on  without  producing  the  original 
bond,  230 ;  is  void,  granted  within  sixty 
days  of,  or  during,  bankruptcy,  ib. 

for  the  due  discharge  of  an  office — 

cautioner  is  liberated  by  neglect  of  the 
principal  in  applying  checks  to  the  official, 
224;  or  by  a  change  of  arrangements 
whereby  greater  responsibility  is  incurred, 
225 ;  ooligation  of  cautioner  is  terminable 
at  his  discretion,  ib. ;  all  the  cautioners 
must  consent  to  a  change  of  arrangements, 
ib. 


English  jpenal,  its  nature,  188. 
of  interdiction,  see  Interdiction. 


marriage  brocage  cannot  be  enforced,'49. 

personal — its  history,  186  ;   first  form 

of,  called  "  The  Ticket,"  189 ;  the  bond, 
on  introduction  of  clause  of  annual-rent, 
became  heritable,  ib.  ;  when  heritable,  be- 
fore term  of  payment,  190;  bonds  secluding 
executors  are  heritable,  t6.,  195 ;  and  re- 
quire to  be  taken  by  service,  750 ;  personal 
bond,  with  certain  exceptions,  declared  to 
belong  to  executors,  190;  bonds  bearing 
interest,  heritable  qvoctdfiscum  et  relictam^ 
moveable  as  reganis  next  of  kin,  ih. ;  and 
cannot  be  assigned  on  deathbed,  237  ; 
debts  bearing  interest  ex  lege  never  were 
heritable,  191. 

personal,  clauses  of :  1.  Narrative,  191 ; 


want  of  designation  is  not  fatal  to  deed, 
but  renders  action  necessary,  ih. ;  excep- 
tion non  numeratce  pecunice,  ib.;  2.  The 
obli^tion  of  borrower,  192 ;  order  of 
liability  of  borrower's  representatives, 
ib, — see  Discussion ;  meaning  of  "  suc- 
cessors" in  this  clause,  194  ;  the  sum 
in  the  bond  is  the  amount  owing,  ib.] 
interest  to  term  of  payment  may  be  added 
to  sum,  ib. ;  creditor's  name  must  be  in- 
serted, ib. ;  bond  will  descend  to  creditor's 
heirs  and  executors  though  they  be  not 
mentioned  in  it,  ib, ;  executor  will  suc- 
ceed though  "  heirs"  only  named,  ib. ;  to 
**  heirs-male'*  excludes  executors,  ib.  ;  ef- 
fect of  clause  of  interest  in  changing 
character  of  the  bond,  1 95 ;  3.  Date  of 
payment  formerly  at  a  very  short  interval, 
196;  common  practice  as  to  date,  *&.  ; 
4.  The  penalty,  its  original  purpose,  196 ; 
its  present  purpose,  ib. ;  is  restricted  to  the 
amount  of  expenses  incurred  in  enforcing 
payment,  ih,  ;  Court  will  not  supply  pe- 
nalty where  omitted,  197  ;  penalty  in- 
curred upon  placing  the  bond  upon  record, 
ib. ;  the  penalty  recoverable  is  only  the 
expense  of  diligence,  ib. ;  use  of  penalty, 
198  ;  penalty  is  additional  to  principal 


debt,  ib, ;  5.  Interest  —  terms  of  clause 
for  payment  of  interest,  ib. ;  what  was 
legal  interest,  ib. ;  exigible  from  term 
stipulated,  t6. ;  if  debtor  refuse  to  pay,  ho 
is  liable  in  interest  on  interest,  ih. ;  bien- 
nial rests  of  interest  not  allowed  by  Court, 
1 99 ;  cases  in  which  accumulation  of  in- 
terest takes  place,  t6. ;  meaning  of  words, 
*'  yearly,  termly,  and  continually,"  \b,  ; 
interest  nins  de  die  in  diem^  200 ;  Court 
will  award  interest  where  not  stipulated, 
ib.  ;  6.  Clause  of  consent  to  registration, 
see  Itegistration ;  7.  Testing-clause,  see 
Te'iting-cUmae. 

Bond,  personal  {continued) — substitute  in, 
can  take  without  service,  750. 

•  variations   in — 1 .    Arising  from 

character  of  the  debtor :  (1.)  Bond  by  a 
tutor,  see  Tutor;  (2.)  By  a  minor  and 
his  curators  —  bond  is  granted  by  the 
minor,  with  consent  of  his  curators,  201  ; 
(3.)  By  a  factor,  see  Factor;  (4.)  By 
trustees,  see  Trust ;  (5.)  By  burghs  and  in- 
corporations, Bce  Burgh-royal ;  2.  Arising 
from  the  character  of  the  creditors — form 
of  bond  when  creditors  act  for  others  in 
capacities  before  named,  204. 

to  one  in  liferent,  and  others  in  fee,  204. 

by  more  than  one  person  —  obligants 


bound  together  have  the  benefit  of  di>'i- 
gion,  and  are  only  liable  pro  ratd,  205  ; 
where  one  obligant  becomes  bankrupt,  the 
others  are  liable  for  his  share,  t^. ;  when 
obligants  are  bound  "  severally,"  or  "  full 
debtors,"  or  "  co-principals  and  full  debt- 
ors," 206  ;  thev  are  bound  severally  when 
the  object  of  tne  obligation  is  not  divisi- 
ble, ib.;  but  when  converted  into  damages 
for  non-performance,  division  takes  place, 
ib. ;  co-partners  are  bound  in  solidum,  ib. ; 
where  obligants  bound  pro  ratd,  they  have 
a  claim  of  mutual  relief,  ib. ;  when  one 
obligant  has  paid  his  share  he  may  call 
upon  the  others  to  pay  their  shares,  207 ; 
ci-editor  may  exact  payment  from  any  one 
where  they  are  bound  conjunctly  and  se- 
verally, t6. ;  when  one  has  paid,  he  cannot 
defeat  the  right  of  the  others  to  have  the 
debt  equalized,  207. 

—  by  principal  and  cautioners — rules  for 
framing,  217  ;  observations  upon  the 
styles,  218.  See  Cautioners,  Cautionary 
obligations,  Discus '^ion,  benefit  of. 

of   presentation — its   purpose,    293; 


must  be  in  writing,  ib. ;  its  terms,  ib, ; 
obligation  to  present  must  be  punctually 
attended  to,  ib. ;  notice  must  be  given  to 
creditor  of  the  debtor's  surrender,  294; 
death  or  sickness  of  debtor  frees  the  obli- 
gant, ib. ;  obstacles  arising  from  the  debt- 
or's acts  do  not  liberate  cautioner,  ib. ;  or 
from  his  subsequent  arrestment,  ib. ;  obli- 
gant has  no  relief  against  a  cautioner, 
t6. 

of  relief,  its  object,  227-^its  form,  228 ; 

it  will  be  susUiined  notwithstanding  er- 
rors in  principal  deed,  ib. 

Bond  and  disposition  in  security,  see  Heri- 
table Securities  f 
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Boud,  heritable — first  substitute  can  take 
under,  without  service,  when  not  com- 
pk't<?d  by  sasinc,  750. 

Books  of  Council  and  Session,  see  Eegistra- 
tion. 

Bottomry  bond  ;  see  Ships, 

Bounding  charter,  521 ;  its  effects,  ib.  et  seq. 
See  C/iarier. 

Breve  testaium,  509 ;  is  the  foundation  of  the 
charter,  ib. ;  used  the  past  tense  as  being 
a  certificate  after  investiture,  516. 

Bribe,  58. 

Brief,  see  Service. 

Burdens — reserved  burdens,  574 ;  when  not 
inserted  in  disposition,  611. 

Burgage  property— courtesy  extends  to,  642  ; 
can  DC  entailed,  695. 

subjects — ^[former  method  of  trans- 
mission, 787 ;  clauses  of  disposition  inter 
vivoSj  ib. ;  disponee's  right  completed  by 
resignation  and  sasine,  788  ;  town-clerk 
acts  as  notary,  ib. ;  procedure  when  town- 
clerk  to  be  infeft,  ib. ;  conveyance  of  per- 
sonal right,  ib. ;  who  may  give  sasine  wnen 
there  are  no  town- clerks  or  magistrates, 
ib. ;  registration  of  sasines,  789. 

conveyance  under  new  forms,  789 ; 


clauses  of  disposition,  ib. ;  mode  of  infeft- 
ment  under  new  form,  ib. 

transmission  to  heirs,  manner  of, 

790  ;  instrument  of  cognition  and  Siisine, 
ih. ;  entry  more  bargi  exempted  from 
Service  of  Heirs  Act,  ib. ;  no  composi- 
tion payable,  ib. ;  heir  is  not  universally 
liable  by  entering  in  this  way,  ih. ;  entry 
by  special  service  before  magistrates,  791 ; 
cognition  is  personal  to  heir,  ib. ;  general 
service  necessary  to  take  up  an  unexe- 
cuted precept,  ib. ;  are  exempt  from  terce, 
ib. ;  lands  held  feu  of  magistrates  are  not 
exempt,  ib. ;  what  lands  can  hold  burgage, 
793. 

Burgage  tenure,  definition  of,  786  ;  watching 
and  warding  are  inherent  services  in, 
though  not  specified,  787  ;  proprietors  are 
Crown  vassals,  t6. ;  entry  from  Crown  in- 
competent while  burgh  subsists,  ib. 

Burgh-royal,  erection  of,  786  ;  charter  of 
erection  requires  no  sasine,  ib. ;  requires 
uo  renewal,  787  ;  and  is  not  subject  to 
casualties,  xb. 

bond  bv,  Act  of  Council  is  first 

required  to  enable  corporation  to  borrow 
money,  203  ;  by  whom  bond  is  granted,  ib. ; 
bond  is  good  against  successors  in  office 
of  retiring  officers,  ib. ;  magistrates  may 
grant  feu-rights  to  be  holden  of  themselves, 
792  ;  but  not  without  an  Act  of  Council, 
ib. ;  sale  of  property,  ib.  ;  can  magistrates 
convey  otherwise  than  by  feu  ?  ih» 


Caption — Form  of  letters  of  caption,  288  ; 
they  are  now  superseded,  289.  See  Debtor. 

Cash-credit,  see  Bond  for  Cash  credit. 

Casualties  of  superionty,  491,  503  ;  casual- 
ties still  exigible,  504 — see  Irritancy ^ 
Non-entryt  lielief. 


Cautionary  obligations,  solemnities  of — writ- 
ing necessary  to  their  constitution,  220; 
they  must  be  executed  in  legal  form,  ib. 

Cautioners  are  entitled  to  the  benefit  of  dis- 
cussion, 207 — see  Discussion,  benefit  of; 
may  be  sued  in  the  same  action  as  too 
principal  debtor,  208 ;  may  be  sued  separ- 
ately for  their  respective  shares,  209  ;  are 
not  bound  by  an  obligation  unless  the 
principal  debtor  has  signed  it,  t6. ;  nor 
where  they  sign  in  reliance  upon  another 
who  has  been  discharged,  t6. ;  Jus  ceden- 
darum  actionunif  ib. ;  if  principal  debtor 
be  discharged  cautioners  cannot  be  sued, 
V), ;  their  objection  is  cut  off  if  they  con- 
sent to  his  discharge,  210 ;  they  are  bot 
released  when  he  is  discharged  from  seques- 
tration, ifr. ;  if  one  cautioner  be  discharged, 
creditor  loses  recourse  against  the  others 
for  his  share,  ib, ;  if  one  be  discharged 
during  curi'ency  of  obligation,  without  con- 
sent of  the  rest,  they  are  all  discharged, 
ib. ;  or  if  creditor  refuse  payment  when 
tendered,  ib. ;  or  if  creditor  enter  into  ille- 
gal agreement  to  their  prejudice,  ib. ;  or  if 
the  debt  be  allowed  to  prescribe,  210 ;  or 
if  debtor  be  liberated  after  imprisonment, 
ib. ;  debtor  may  be  liberated  after  appre- 
hension without  discharging  cautioners, 
ib. ;  they  are  freed  if  creditor  dischar|re8 
or  neglects  to  perfect  any  security,  w, ; 
or  if  conditions  of  principal  obligation  are 
freed  without  their  knowledge,  211 ;  or  if 
creditor  grant  indulgence  or  delay,  ib. ; 
except  where  extended  to  debts  owing  by 
heirs-of-linc  or  provision,  t6. ;  they  are 
freed  if  creditor  be  chargeable  with  misre- 
presentation, ib. ;  they  cannot  be  liable  for 
claims  which  principal  debtor  can  resist, 
212  ;  they  are  not  hable  beyond  terms  of 
obligation,  ib. 

right   of  relief,   when  actio  mandati 

can  be  pleaded,  212  ;  may  sue  debtor  for 
relief  after  term  of  payment,  Ut. ;  or  on 
precautionary  diligence  where  debtor  ver- 
gens  ad  inopiam,  t6. ;  where  they  have  an 
onerous  assignation  of  debt  they  can  use 
the  creditors  rights  of  recovery,  212  ;  are 
entitled  to  be  treed  from  all  expenses^  as 
well  as  debt  and  interest,  ib. ;  have  no 
relief  if  the  principal  debt  be  incurred 
for  their  benefit,  ib.  ;  or  if  they  pajr  a 
debt  not  due  by  the  principal  debtor,  t6. ; 
creditor  is  bound  to  assign  grounds  of  debt 
to  obligant  who  makes  payment,  213 ; 
cautioner  to  a  tack  who  pays  the  rent  is 
entitled  to  assignation  oi  hypothec,  ib,\ 
creditor  cannot  be  compelled  to  assign 
where  he  holds  the  obligation  for  two 
debts  and  one  only  is  paid,  ib. ;  but  not  if 
the  second  loan  be  posterior  to  that  for 
which  cautioner  is  bound,  ib. 

right  of  relief,   inter  se — one  cannot 


sue  the  others  until  he  make  payment, 
213;  they  are  liable  to  the  same  objec- 
tions as  the  creditor,  214  ;  a  new  cautioner 
can  only  claim  total  relief  where  he  be- 
came bound  at  the  request  of  ori£;inal 
cautioners,  ib,\  they  must  communicate 
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a  share  of  any  security  which  they  have 
obtained,  214;  where  they  are  bound  for 
different  sums  they  are  not  eorreif  and 
need  not  communicate  benefit  of  securi- 
ties, ib. ;  they  may  retain  securities  given 
by  third  parties,  ib. ;  rules  upon  which 
claims  are  regulated  upon  the  bankruptcy 
of  a  co-obligant,  215. 

Cautioners  (continued) — prescription  of  their 
obligations,  septennial  limitation,  215;  this 
operates  a  complete  extinction,  ib. ;  to 
whom  it  is  available,  i6. ;  cannot  be  re- 
nounced, 216;  when  cautioners  have  a 
bond  of  relief  it  must  be  intimated,  ib. ; 
exceptions  from  Act  1695,  c.  6,  ib. 

Chancery  Precept,  when  granted,  783 ;  old 
form  of  precept,  784  ;  limited  to  tenn  after 
date,  ib. ;  new  form,  tb. ;  may  proceed  on 
production  of  general  service,  io. ;  may  be 
combined  with  charter  of  confirmation,  ib. 

Charge,  general  and  special,  see  Adjudica- 
tion, 

see  Registration. 

see  Execution  of  Charge. 

Charter-party,  see  Ships. 

Charters,  original,  or  oy  progress,  510,  598 ; 
original  cnarters  not  now  granted  by 
Crown,  lb. ;  their  importance,  611;  differ- 
ence between  new  and  old  forms,  ii).  ; 
clauses,  512 ;  narrative  clattse^  tfe.;  contains 
grantor's  name  and  designation,  ib,  ;  con- 
senters  to  the  deed  required  if  granter's 
title  be  ambiguous,  513  ;  does  mere  consent 
of  proprietor  transmit  right  ?  ib. ;  consent 
of  creditors  and  of  wife  convenient,  514  ; 
consent  of  husband  to  the  wife's  grant, 
ib. ;  cause  of  granting,  51 5 ;  presump- 
tions when  deed  is  silent  as  to  con- 
sideration, ib. ;  stamp  duty,  ib. ;  cause 
of  granting  inter  essentialia,  ib. ;  disjx>si- 
Hve  clause  is  the  most  important,  516 ; 
what  it  determines,  ib, ;  words  of  aliena- 
tion, t&. ;  in  past  tense  as  referring  to  ante- 
cedent obligation,  ib. ;  dispositive  clause 
must  also  contain  act  of  present  transmis- 
sion, 517;  the  word  "dispone"  indispen- 
sable, ib. ;  grantee's  name  and  designation, 
ib. ;  destination,  518  ;  meaning  of*  heirs," 
Q>. ;  dispositive,  the  ruling  clause,  519 ; 
destination  to  assignees,  i6.  ;  meaning  of 
words  "heritably  and  irredeemably,"  ib.\ 
description  of  subject,  520 ;  general  de- 
scription, t6 ;  effect  of  description  by 
boundaries,  521,  e/  j^c^.  ;  boundaries  con- 
trol measurement,  523  ;  description  by 
plan,  ih.  ;  see  Parts  and  pertinents ; 
what  is  not  part  and  pertinent  must 
be  distinctly  specified,  527  ;  express 
right  preferable  to  claim  as  part  and  per- 
tinent, ib.  ;  rights  reserved  by  the  supe- 
rior, 1*6. ;  term  of  entry,  528 ;  tenendas^  its 
purposes,  t6.,  et  seq. ;  tenendas  does  not 
transmit,  529 ;  reddendo,  530 ;  civil  ser- 
vices still  competent,  ib. ;  warrandice,  see 
Warrandice;  form  of  clause  of  warrandice, 
632 ;  its  effect,  ib. ;  effect  of  abbreviated 
form,  ib,',  warrandice  against  augmenta- 
tion of  stipend,  533  ;  assignation  of  writs 
and  rent9j  533-4 ;  warrandice  of  assigna- 


tion of  writs  and  rents,  636 ;  obligation  to 
relieve  of  public  burdens,  536 ;  clause  of 
registration,  537  ;  precept  of  sasine,  its 
import,  history,  and  former  form,  537 ;  its 
modem  form,  538  ;  it  must  contain  power 
to  give  sasine,  539 ;  name  and  designa- 
tion of  vassal,  ib. ;  it  must  define  the 
lands,  540;  see  Delivery  o^  deeds,  Feu. 
Charters,  Crown,  former  practice  in  expeding, 
formerly  proceeded  ui)on  a  signature,  780 ; 
warrant  from  vassal  necessary,  ib. ;  mode 
of  completing  right  by,  ib. ;  requisites  of 
signature,  ib. ;  clauses  of  signature  of  re- 
signation, 781 ;  and  of  confirmation,  ib. ; 
where  name  of  lands  was  changed,  ib. ; 
reddendo  might  be  split,  where  not  indi- 
visible,  ib. ;  mode  of  expeding  signatures, 

782  ;  precept  under  the  signet,  ib. ;  sealing, 
&c.  of  charter,  ib. 

modem  practice  under  new  Act — 

signatures  and  precepts  abolished,  782  ;  re- 
signation, 597  ;  procedure  under  the  Act, 

783  ;  clause  o^  novodamus,  ib. — see  Chan- 
cery Precept;  formerly  all  Crown  grants 
were  in  Latin,  now  in  English,  735  ;  terms 
on  which  Crown  vassals  are  entered,  \b. 

— date  of  sealing  determines  priority 

in,  786  ;  competition  of,  ib. 

Charters  by  progress  contain  no  warrandice, 
593,  599.  See  Entry  with  superior.  Con- 
firmation, Resignation^  Completion  of  title. 

Cheques,  see  Drafts. 

Clare  constat,  Precept  of — definition,  761  ; 
suj^crior  cannot  enter  any  one  but  the  heir, 

762  ;  its  effecta,  ib. ;  it  forms  a  title  of 
prescription,  t6.  ;  and  does  not  siibjcct 
heir  in  universal  representation,  ib. ;  it  pre- 
scribes in  forty  years,  t6. ;  infeftineut  be- 
fore Lands  Transference  Act  could  not  be 
taken  after  death  of  superior  or  of  the 
heir,  ib. ;  now  valid  after  death  of  superior, 

763  ;  its  form,  ib. 
Codicil,  definition  of,  460. 

Cognition  and  sale — form  of  summons,  741  ; 
sale  can  only  be  in  cases  of  urgent  neces- 
sity, ib. 

Cognition  and  sasine,  instmment  of,  790; 
see  Burgage. 

Cognitionis  causa,  decree,  748. 

Colliers  and  Salters,  formerly  bound  to  per- 
petual service,  60 ;  now  free,  ib. 

Commission,  see  Factory. 

Common  Agent  in  process  of  ranking  and 
sale,  736  ;  his  duties  and  liabilities,  ib. ; 
cannot  purchase  the  subjects,  737. 

ConipeuNation,  see  Discharge. 

Completion  of  diaponee's  title — in  case  of  an 
ame  disposition  by  resignation  in  favorertij 
and  charter,  597,  598,  et  i<eq. ;  seo  Resig- 
nation, charter  of;  disponec's  right  not 
complete  till  sasine,  600;  completion  of 
title  by  confirmation,  ib. ;  superior  may  bo 
compelled  to  grant  charter  of  confirmation, 
601;  %CB  Confirmation,  charter  of ;  di.spo- 
sition  de  ine  is  comi)leted  by  sasine,  608 ; 
dispouer  having  acquired  by  disposition  a 
me  vel  de  me,  completion  of  title,  where 
dispouer  publicly  infeft,  617  ;  mid-supe- 
riority exists  before  confirmation,  618  ;  ais- 
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]^nf.T  functus  by  JispoBition,  and  his  heir 
not  bound  to  enter  for  disponee's  behoof, 
ib. ;  where  disponcr  infeft  base,  619 ;  com- 
pletion of  title  by  charter  of  retignation 
and  conjirmatum,  620 ;  by  charter  of  con-  , 
firmation  alone,  ib, ;  whore  disponee  ac- 
qnired  by  disposition  and  assignation^  in- 
iefhnent  is  taken  on  disponer's  warrant, 
624 ;  or  disponee  may  proceed  by  resigna- 
tion and  infeftment,  ib, ;  or  by  infeflment 
and  confirmation,  tb, ;  completion  of  his 
title  by  charter  of  resignation  and  confir- 
mation, 625 ;  where  party  makes  up  title 
upon  unexecuted  procuratory  of  his  de- 
ceased ancestor,  io. ;  deduction  of  title 
necessary  in  sasine,  ib. ;  in  instruments  of 
resignation  ad  rem,,  ib. ;  in  resignations 
in  javorem,  626 ;  deductions  in  charters 
of  resignation,  ib. ;  completion  of  title 
where  disponee  infeft  on  warrant  of  unin- 
feft  disponer,  627  ;  where  disponer  acquir- 
ed from  heir  unentered,  630 ;  where  dis- 
ponee acquired  from  superior,  632  ;  conso- 
lidating by  resignation  ad  rem,^  632  ;  by 
prescription,  633 ;  completion  of  trustee's 
title  under  mercantile  sequestration  ;  see 
Sequestration,  Adjvdication  in  implement 

Composition  by  a  singular  successor,  505, 
771  ;  difference  between  composition  and 
fine  payable  by  an  heir,  770 ;  decisions 
reganiing,  506 ;  provided  for  by  the  red- 
dendo, 531  ;  taxation  of,  531,  580.  See 
Entry  with  superior. 

Conditio  si  sine  tiberis — see  Institute. 

Conditions  of  feu,  when  binding  on  singular 
Ruccessoni,  576  ;  implying  permanency, 
t6. ;  effect  upon  third  parties,  578 ;  how  to 
secure  insertion  of,  in  sasine,  ib. ;  general 
reference  insufficient,  ib  ;  condition  that 
superior's  agent  shall  expede  infeftment, 
579  ;  conditions  in  favour  of  vassal,  580  ; 
where  inserted,  581. 

Confirmation  of  Executors — its  purpose,  466; 
where  expede,  t6. ;  order  of  preference  to 
office  of  executor,  467  ;  procedure,  ib. ;  sen- 
tence of  confinnation  always  preceded  bv 
inventory,  ib. ;  it  constitutes  executor  s 
title,  468  ;  a  debt  paid  before  death  cannot 
be  confirmed,  xb.\  addition.il  inventory,  t6. ; 
inventory  must  contain  the  whole  estate, 
if>.  ;  in  what  cases  it  is  unnecessary,  ib. 

Confirmation,  transmission  by,  585. 

charter  of,  600  ;  superior  may  be  com- 
pelled to  grant,  601  ;  its  history,  ih. ;  old 
form,  602  ;  new  form,  ib. ;  effect  of  confir- 
mation, 604 ;  operates  retro,  ib, ;  excep- 
tion, where  mid  impediment,  605 ;  criterion 
of  preference  between  competing  confirma- 
tions, 605. 

Confirmation  of  disposition  before  sasine,  603 ; 
of  sub-feu  rare,  605 ;  mid-superiority  ex- 
isting before,  618 — See  Entry  with  supe- 
rior^ Completion  of  Disponee's  Title, 

Confusion,  see  Discharge. 

Conquest — ilcfinition,  424,  6.55;  power  of 
distribution  implied  in  pn^isions  of,  650  ; 
jus  crediti  of  heirs  in  regard  to,  ib. 

Consolidation  of  prop€»rty  with  superiority, 
632  ;  by  prescnption,  633. 


ConstitutioD,  summons  of,  see  Adjudication. 

Cansuetudines  feudorum,  490 ;  authority  of, 
494  ;  binding  only  in  Germany,  id. 

Contract  of  marriage — gee  Marriage  Con- 
tract. 

Contravention,  see  Entail, 

Conveyance,  see  DispofiHan,  Transmission. 

Copartnery — subscnption  of  deeds  by  a  com- 
pany, as  such  not  uinding,  222  ;  Bubscrip- 
tion  by  all  the  partners  constitutes  one 
obligation,  ib. 

a  company  cannot  hold  herita^,  46, 41 6 ; 

mode  of  obviating  this  inconvemence,  ib, ; 
cannot  be  constituted  by  one  partner, 
409 ;  each  partner  binds  the  company  by 
subscribing  the  name,  410;  but  only  in 
transactions  in  the  line  of  business,  411 ; 
the  other  partners  are  liable  for  such 
transactions,  if  the  company  has  notice 
of  them  and  does  not  disclaim  them,  t6. 
one  partner  cannot  bind  the   others 


by  extraordinary  acts,  41]  ;  a  company 
cannot  sue  a  criminal  complaint^  412 ; 
and  cannot  be  sued  for  damages  aris- 
ing from  the  complaint,  ib. ;  debts  must 
be  constituted  against  the  company  be- 
fore the  partners  can  be  subjected,  ib, ; 
individual  partners  may  be  sued  without 
calling  the  company,  ib, ;  all  the  partners 
roust  be  called  when  debt  is  to  be  consti- 
tuted against  a  dissolved  or  bankrupt  com- 
pany, tb. ;  a  company  may  sue  by  its 
name,  412  ;  it  is  entitled  to  profit  arising 
from  funds  being  engaged  by  a  partner  in 
a  separate  adventure,  413 ;  a  company  is 
bound  to  give  a  proportional  share  of  pro- 
fits to  beneficiaries  under  a  trust,  whose 
funds  have  been  in  its  hands  contrary  to 
instructions  of  testator,  685 ;  how  pro- 
perty is  attached,  417 — see  Arresiment; 
definition  and  purpose  of  contract  of  copart- 
nery, 408 ;  how  partnership  may  be  c<msti- 
tuted,  409 ;  capacity  of  parties  to  enter 
into  this  contract,  ib, ;  purpose  of  c<^Mirt- 
nery  must  be  legal,  t6. ;  if  infonnal,  may 
be  validated  rei  interventUf  ib, ;  trade  or 
business  must  be  defined,  and  name  of 
company  fixed  in  conflict,  410. 
—  its  termination,  by  consent,  413;  by 
death,  f6. ;  where  endurance  is  specifieid  in 
contract,  ib, ;  it  may  be  for  a  longer  period 
than  parties'  lives,  to. ;  period  fixed  will  not 
bar  dissolution  at  any  time  upon  reasonable 
grounds  being  shewn,  ib. ;  impossiUlity  of 
accomplishment  must  bo  shewn  to  justify 
dissolution,  ib. ;  special  stipulations  as  to 
dissolution,  419, 420 ;  general  terms  of  the 
contract,  420,  421. 

Capital   stock  fixes    the   sum  which 


each  partner  can  be  called  to  subecribe, 
414;  a  partner  maybe  required  to  con- 
tribute more  than  his  share  to  make 
good  claims  of  third  parties,  ib. ;  it  may 
not  be  increased  without  the  consent  of 
all  the  partners,  ib. ;  proportions  of  each 
partner  must  be  stated,  ib. 
—  Division  of  profits  is  prvsnmod  to  be 
proportional  to  shares  ot  capital,  415 ; 
stock  and  profits  presumed  to  he  equal 
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unless  the  contrary  be  proved,  ib. ;  equality 
is  not  necessarily  implied  from  silence  of 
contract,  ib. ;  when  a  psirtner  is  exempt 
from  loss,  ib. ;  a  partner  is  a  creditor  for 
what  he  contributes  beyond  his  share, 
416;  a  partner  cannot  substitute  an- 
other in  his  room  unless  empowered  by 
the  contract,  ib.;  where  company  has 
richt  of  pre-emption,  ib. ;  property  is  vest- 
ea  in  the  company  as  a  persona^  ib. ;  and 
is  moveable,  417  ;  effect  of  partner's  bank- 
ruptcy, ib. ;  sequestration  and  tru8t-con- 
veyance  produces  a  dissolution,  ib.  ;  effect 
of  dissolution,  «6. ;  rights  of  partners  on 
winding  up,  418  ;  winding  up  by  judicial 
factor,  ib. ;  notice  of  dissolution,  when 
caused  by  death,  unnecessary,  ib. ;  neces- 
sary to  free  a  retiring  partner,  t6. ;  change 
of  firm  is  equivalent  to  notice,  ib. ;  it  liber- 
ates only  from  subsequent  obligations,  419 ; 
retiring  partner  liberated  if  creditor  dis- 
charge the  old  and  take  obligation  of  the 
new  company,  ib. ;  may  hold  a  lease  socio 
nomimy  818  ;  cannot  consist  of  more  than 
twenty  partners  without  registration,  844. 

Copyright,  how  it  may  be  assigned,  25G. 

Corporations,  deeds  granted  to  or  by,  47  ; 
bonds  granted  by,  203. 

Corporation  incorporated  under  Joint-stock 
Companies  Act  —  requisites  for  forma- 
tion, 844  ;  regulations,  845 ;  certificate  of 
registration,  ib.  ;  shares  in  a  personal 
estate,  ib. ;  no  notice  of  trust  to  bo  entered 
on  register,  ib. ;  certificate  of  shares  is 
evidence  of  title,  [t6. ;  management,  ib. ; 
cannot  hold  more  than  two  acres  of  land 
without  sanction  of  Board  of  Trade,  ib, ; 
shareholders  must  be  seven  at  least,  ib. ; 
may  contract  through  approved  officer,  ib. ; 
may  employ  an  attorney  abroad,  ib. ;  ac- 
ceptance of  bills,  ib. ;  heritable  securities 
granted  by  corporation,  ib.  ;  conveyances 
granted  by,  ib. ;  authentication  of  writings 
by  authorized  officer,  ib. 

Corroboration,  see  Bond  of  Corroboration, 

Courtesy,  641  ;  wife's  infeftment  the  measure 
of,  642 ;  lands  acquired  by  purchase  not 
subject  to,  ib. ;  vests  without  service,  i6. 

Creditor,  heritable — ^may  sell,  notwithstand- 
ing a  process  of  ranking  and  sale,  735 — see 
Hanking  and  Sale ;  he  may  require  sub- 
jects to  be  excluded  from  sequestration 
under  ranking  and  sale,  735 ;  see  Seques- 
tration. 

Criminal  proceedings,  unstamped  deeds  ad- 
missible as  evidence  in,  89. 

Crown  rights — the  Crown  requires  no  infeft- 
ment, 765. 

Crusades,  influence  of,  on  feudal  system,  493. 

Curators — their  office  extends  only  ad  nego- 
tia,  30.     See  Minor. 

Curator  bonis  may  enter  into  submissions, 
384. 


Days  of  Grace — number  in  different  coun- 
tries, 353. 
Dead's  part,  may  be  discharc;:ed,  428. 
Deaf  and  dumb  persons  not  incapable  of  con- 


tracting, 40;  are  admitted  as  witnesses, 


41. 


Death-bed,  law  of,  69,  237,  661 ;  its  origin, 
663  ;  applies  to  persons  under  sentence 
of  death,  ib. ;  efiiect  of  doctrine  on  holo- 
^aph  deeds,  ib. ;  what  deeds  may  be  re- 
duced, ib. ;  reserved  faculty  to  alter,  ib. ; 
onerous  deeds  granted  on  death  bed,  664. 

Debtor,  may  be  arrested  in  prison  by  others 
than  incarcerating  creditor,  291 ;  how  dis- 
charged from  prison,  ib. ;  creditor  bound 
to  aliment,  292. 

Decree-arbitral,  see  SubmiHsion. 

Decree  conform,  see  Homing. 

Deeds — Preliminary  conditions  to  validity  of 
all,  29 ;  who  may  grant,  ib. ;  pupils  can- 
not, 30 ;  minors  nave  a  limited  capacity  of 
contnicting,  ib. ;  tutors  may  in  some  cases 
contract  for  pupils,  31 ;  deeds  of  minors 
are  subscribed  by  curators  and  minor  as 
consenting,  32 ;  within  what  limits  deeds 
may  be  granted  by  tutors  and  curators, 
affecting  estates  of  pupils  and  minors, 
ib.;  granted  by  minors  without  consent 
of  curators,  reducible  excepting  in  so 
£Eir  as  in  rem  versum^  33 ;  granted  by 
married  women  with  a  few  exceptions, 
null,  85;  granted  by  married  women 
without  husband's  consent,  null,  37 ; 
granted  by  married  women  with  husband's 
consent,  unchallengeable,  ib. ;  granted  by 
married  women  where  jtM  mariti  and  right 
of  administration  have  been  discharged, 
unchallengeable,  ib. ;  granted  by  deaf  and 
dumb,  and  blind  persons,  40 ;  idiots  and 
insane  persons  cannot  contract,  41  ;  re- 
medy provided  by  law  by  appointment  of 
guardians,  ib. ;  deeds  granted  by  imbecile 
or  facile  persons,  41 ;  by  persons  intoxi- 
cated, 43 ;  by  interdicted  persons  do  not 
require  consent  of  interdictors,  44 ;  to  or  by 
corporations,  47 ;  subject-matter  of  deeds, 
see  Obligations. 

executed  on  Sabbath,  63;   objections 

to  deeds  founded  upon  want  of  proper  con- 
sent in  consequence  of  error,  fraud,  force, 
or  fear,  64 ;  see  Error,  Fraud,  Force 
or  fear. 

statutory  solemnities  —  design,    73  ; 

early  history  of  mode  of  authentication, 
ib.  ;  history  of  the  various  statutory  re- 
quirements, 75,  et  teq. ;  who  may  write 
a  deed  ?  79 ;  name  of  writer  and  wit- 
ncHses  must  be  inserted,  ib. ;  omission  to 
insert  is  fatal,  80 ;  name  and  designa- 
tion of  writer  may  be  inserted  by  another, 
81  ;  party  who  inserts  names  of  writer  and 
witnesses,  where  other  than  writer,  need 
not  be  designed,  81  ;  what  is  sufficient  de- 
signation of  writer,  82 ;  deeds  partly  printed 
and  partly  written,  ib. ;  upon  what  may 
deeds  be  written  ?  83 ;  see  Stamp  Acts ; 
every  part  of  deed  must  be  on  stamped 
paper,  86 ;  when  too  long  for  one  stamp, 
additional  stamp  to  be  used,  i6. ;  legal  effects 
of  afler  stamping,  92 ;  external  form  of  deeds, 
95 ;  stamp  to  be  written  on,  or  near,  under 
penalty,  i6. ;  former  practice  of  writing 
deeds  in  form  of  rolls,  95  ;  enactments  re- 
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nirding  form  of  deeds,  96 ;  requisites  of 
deeds  written  bookwise,  97  ;  signing  and 
mentioning  number  of  pages,  w. ;  provi- 
sions of  Act  19  &  20  Vict.  c.  89, 843 ;  pages 
must  be  numbered,  98,  99 ;  subscription  by 
subjects,  and  superscription  by  sovereigns, 
100 ;  mode  of  subscription,  w. ;  statutory 
provisions  regarding  subscription,  101 ; 
band  of  party  must  not  be  led,  102 ;  nor 
his  subscription  traced  on  the  deed  before 
signature,  t6. ;  subscription  must  be  com- 
plete, ih. ;  every  page  should  be  signed, 
lb. ;  subscription  ought  to  be  written  below 
tliu  whole  deed,  103 ;  signature  on  first 
page  alone  not  sufficient,  ib. ;  parties  should 
subscribe  themselves  although  thev  can 
only  write  imperfectly,  ib.;  subscnption 
by  initials,  where  valid,  tb.]  by  marks, 
invalid,  ib. ;  see  Bills ;  questions  which 
formerly  existed  as  to  subscnption  by  blind 
persons,  104 ;  proper  mode  of  subscription 
by  blind  persons,  105;  subscription  by 
notaries,  see  Notarial  Subacription ;  of 
witnesses,  see  Witnesses  instrumeniary^ 
and  Testing  clause;  omission  of  observ- 
ance of  statutory  solemnities  invalidates  a 
deed,  121 ;  when  observed,  deed  is  proba- 
tive, 122 ;  vitiations  in  deeds,  see  Vituition. 
Deeds  {continued) — blanks  in,  where  neces- 
sary, 128;  see  Writs  blank. 

—  privileged — ^holograph,  131 ;  see  Holo- 
graph; deeds  by  many  persons,  are  such 
privileged  ?  135  ;  deeds  of  lesser  moment, 
where  subject-matter  less  than  ^100 
Scots,  do  not  require  witnesses,  135 ; 
unless  it  be  to  be  annuallypaid,  ib. ;  tes- 
tamentary  writings,  see  Testament;  re- 
ceipts to  tenants  exempted  from  the  sta- 
tutory solemnities,  137 ;  writings  in  re 
mercaforia  need  not  be  executed  with 
legal  formality,  ib. ;  and  prove  their  own 
dates,  ib. ;  fitted  and  discharged  accounts, 
139. 

testing  clause  alone   common  to  all 

deeds,  143;  clauses  common  to  most,  ib. ; 
(1.)  name  and  designation  of  granter  must 
be  accurately  set  forth,  ib.;  need  not  be 
at  commencement,  144 ;  must  be  such  as  to 
distinguish  him  from  all  others,  ib. ;  cha- 
meter  in  which  granter  subscribes  should 
be  set  forth,  145 ;  names  and  designations 
of  consenters  should  be  set  forth,  ib. ; 
(2.)  cause  of  granting  should  be  accu- 
rately set  forth,  145 ;  when  consideration 
gratuitous,  146;  bnrc  statement  of  conside- 
ration will  not  be  received  as  evidence  in 
suspicious  cases,  ib. ;  (3.)  the  act  of  gran- 
ter must  be  clearly  expressed,  and  free 

from  ambiguity,  147  ;  name  of  grantee 
inter  essentialia^  ib.;  (4.)  clause  of  warran- 
dice, see  Warrandice;  (5.)  clause  of  regis- 
tration, see  Registration;  (6.)  the  testing 
clause,  see  Testing  Clause. 

Delectus  personoB — rights  enjoyed  in  virtue 
of,  are  intransmissible,  251. 

Deletion,  see  Vitiation. 

Delivery  of  Deeds — delivery  is  required  to 
complete  a  deed,  170, 541 ;  what  is  sufficient 
delivery?  171 ;   if  deed  is  in  the  hands  of 


third  parties  when  delivered,  ib. ;  distinc- 
tion between  onerous  and  gratuitous  deeds, 
as  to  delivery,  172  ;  judicial  ratification  by 
wife  does  not  import  delivery,  ib. ;  the 
essence  of  a  deed  often  determines  fact  of 
delivery,  ib. ;  delivery  unnecessary — (1  .J  in 
deeds  where  it  has  been  dispensed  with, 
173  ;  (2.)  in  bonds  of  provision  by  fiitber  to 
child,  ib. ;  (3.)  post-nuptial  settlements,  ib. ; 
(4.)  deeds  in  wnich  granter  has  an  interest, 
ib. ;  also  in  deeds  which  granter  was  un- 
der antecedent  obligation  to  grant,  1 74  ; 
where  deed  is  a  bipartite  contract,  ib. ; 
decrees-arbitral  require  delivery,  ib. 

Delivery  of  deeds,  equivalents  to,  174. 

Denunciation  for  debt,  when  competent,  287  ; 
its  effects  prior  to  1746,  ib. ;  see  Executicm 
for  Debt. 

Destination,  to  "  heirs"  and  "heirs  in  gene- 
ral," 518, 666 ;  to  "  heirs  whatsoever,"  ib. ; 
to  ** heirs-of-line,"  ib.;  to  "  heir-male  of 
line,"  643,  ib.  ;  to  '»  heir-female,"  667 ; 
words  of  which  meaning  fixed,  are  inter- 
preted literally  in  destinations,  ib. ;  **  heirs- 
male  "  sometimes  construed  according  to 
intention,  ib. ;  "  and  "  e(|uiva]cnt  to  "  whom 
failing,"  668;  destinations  are  controlled 
b^  dispositive  clause,  518,  669;  destina- 
tion to  assignees,  519;  construction  of 
destinations  of  fee  and  liferent  in  marriage- 
contract  to  strangers,  649. 

in  marriage-contracts,  to  "  heirs  and 

bairns,"  654 ;  to  bairns  of  the  marriage, 
655. 

Devolution,  need  not  be  executed  with  so- 
lemnities, 390 ;  its  st^le,  404. 

Diligence — ^preference  m  moveable  obliga- 
tions by  priority  of  diligence,  276;  diK- 
gence  upon  deeds  with  consent  to  regis- 
tration, 277  ;  upon  Excheouer  bonds,  lb. ; 
in  what  books  registration  for  execution  is 
competent,  ib. ;  see  Homing^  ExeeutUmfar 
Debt ;  modes  of  equalising  diligences — by 
making  debtor  notour  bankrupt,  301  ;  by 
sequestrating  debtor,  ib. ;  competition  with 
the  Crown,  %b. 

Diligence,  affecting  heritable  property,  820  ; 
see  Inhibition^  Adjudication^  Ainding  the 
Ground. 

Discharge — mode    of    extinction    of    obli- 

gations,  259 ;  performance,  ib. ;  accepti- 
ktion,  ib. ;  compensation,  ib.  ;  novation 
and  delegation,  260 ;  confusion,  ib. ;  im- 
plied discharge,  ib.  ;  when  is  payment 
presumed  ?  ib. ;  extinction  of  obligations 
by  written  instruments,  »6. ;  same  solem- 
nities necessary  in  the  discharge  as  in  con- 
stitution of  obb'gations,  261  ;  dischar^ 
by  wrong  creditor,  262. 

its  clauses-^ the  narrative,   261  ;   if 

bond    have    been    recorded,    a    8e|>arate 
discharge    is    necessary,    262  ;     title    of 

f  ranter,  ib. ;  cause  of  granting,  263  ;  ac- 
nowledgment  of  payment  of  interest, 
264  ;  payment  by  a  third  party  on  ac- 
count of  debtor,  tb, ;  narrative  must  be 
true,  ib. ;  consideration  must  be  imple- 
mented, 265 ;  discharging  clause,  its  form, 
266 ;  meaning  of  terms  employed  in  thii 
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clause,  267  ;  effect  of  ^neral  and  special 
clauses  of  discharge,  ii).  ;  a  general  dis- 
charging clause  aner  a  special  one  dis- 
charges all  dehts  ejusdem  specieij  268  ;  a 
gencnd  discharge  will  not  discharge  a  debt 
already  assigned,  ib. ;  discharge  of  a  com- 
pany implies  discharge  of  individual  part- 
ners, 269  ;  where  the  debtor  is  liable 
in  more  than  one  character,  ib. :  war- 
randice is  absolute  unless  discharge  be 
gratuitous,  269  ;  clause  of  delivery  of 
writs,  270  ;  clause  of  registration,  270 ; 
see  Heritable  Securities. 

Disclamation,  penalty  of,  506 ;  now  abolished, 
ib. 

Discussion — order  of  discussion  of  heirs,  192  ; 
a  creditor  may  proceed  cither  against  the 
heir  or  against  the  executors  of  debtor,  193 ; 
definition  and  origin  of  discussion,  to. ;  re- 
moter heirs  are  released  if  the  debtor  accept 
obligation  of  proper  debtor,  without  making 
demand  on  the  others,  ib.  ;  benefit  of 
discussion  may  be  renounced  by  cautioners, 
207,  see  Cautioner  ;  if  the  ground  of  debt 
be  not  liquid,  creditor  must  constitute  his 
debt  and  charge  principal  debtor,  ib. ;  exe- 
cution of  charge  when  recorded  has  now 
Uie  same  effect  as  denunciation  formerly 
had,  ib. ;  estate  as  well  as  person  of  debtor 
must  be  discussed,  208  ;  his  bankruptcy  is 
BufiBcient  discussion,  ib. ;  debtor's  absence 
from  this  country  renders  his  discussion 
unnecessary,  i6. ;  heir  of  deceased  debtor 
must  be  discussed,  ib.  ;  guarantees  not 
entitled  to  insist  in  discussion  of  debtor,  ib. 

Disentail,  instrument  of — ^its  form,  728;  when 
petitioner  for  disentail  dies,  next  heir  can- 
not be  sisted  in  his  place,  729  ;  requisites 
of  registration,  ib. ;  procedure  under  peti- 
tion for  disentail,  ib. ;  authority  of  Court 
may  be  interponed  after  execution  of  dis- 
entail, ib. ;  statutory  provisions  for  protec- 
tion of  creditors  of  the  estate,  ib. ;  heirs 
bom  after  1st  August  1848  may  disentail 
without  consent,  732  ;  consent  necessary 
to  enable  other  heirs  to  disentail,  ib. 

when  estate  settled  by  marriage-con- 
tract, 730 ;  money  in  trust  under  direction 
to  entail  may  be  disentailed,  ib. 

Disponee,  see  Completion  of  TWe. 

Disposition  of  moveables,  see  Moveable  real 
rights. 

general — its  form  and  effect,  690 ;  it  is 

equivalent  to  general  service,  691 ;  requires 
confirmation,  ib. 

and  deed  of  entail,  see  JEntail. 

with  back-bond,  811 ;  obligation  t^  de- 


nude made  real  by  registration  or  judicial 
production  of  back-bond,  812  ;  extinction 
by  resignation  ad  remanentiam,  ib. 

—  a  m<!,  definition,  587 ;  its  use  and  clauses, 
595,  et  aeq.  ;  superior's  act  necessary  to 
complete,  597  ;  its  disadvantages,  608. 

—  by  vassfd  to  superior,  its  clauses,  690, 
etseq. ;  commission  to  receive  resignations, 
692  ;  see  Resignation  ad  rem. 

de  me  before  introduction  of  registra- 
tion, 606  ;  its  effect,  ib.  ;  difference  in 
effect  between  disposition  a  me  and  dispo- 


sition de  me  J  607  ;  its  form,  ib. ;  see  Char- 
ter; essentials  in,  to  create  base  fee,  ib. ; 
its  disadvantages,  608. 

Disposition  (continued)  ame  vdde  me,  its 
clauses,  609 ;  description  of  subject,  610 ; 
effect  of  dispositive  clause,  611 ;  reference 
to  burdens,  ib. ;  old  form  of  obligation  to 
infeft,  ib. ;  new  form,  612  ;  is  an  assigna- 
tion of  writs  implied?  613  ;  assignation  of 
writs  does  not  transmit  obligation  to  relieve 
of  stipend,  613;  effect  of  new  clause  of  assig- 
nation of  rents,  614;  precept  indefinite,  616. 

by  an  heir  unentered — where  his  nnces* 

tor  was  infeft,  628 ;  when  ancestor  not 
infeft,  629. 

• by  superior  to  vassal — its  fcnn,  631 ; 

holding  is  only  a  me,  ib. 

by  superior  to  stranger — peculiarities, 

of  dispositive  clause,  636  ;  of  obligation  to 
infeft,  ib. ;  of  assignation  of  feu-duties,  t&. 

Disposition  and  assignation — disponing  words 
not  essential,  621  ;  assignation  of  procu- 
ratory  with  purpose  to  transfer,  is  suffi- 
cient, 622  ;  its  form,  ib. ;  and  effect,  623  ; 
party  first  making  right  real  preferred,  ib. 

Disposition  mortis  causa — may  be  combined 
with  a  testament,'661 ;  what  is  essential  in, 
662  ;  construction  by  presumed  intention 
of  grantor,  1*6.;  disposition,  when  holograph 
should  be  attested  by  witnesses,  663 ;  lieae 
povstie  deed  excludes  challenge  of  heir, 
664  ;  right  of  challenge  revives  if  liege 
poustie  deed  revoked,  ib. ;  it  may  be  re- 
voked on  deathbed,  ib. ;  must  revocation  be 
probative  ?  ib. ;  mere  declaration  of  subsist- 
ence of  prior  deed  does  not  cut  off  heir's 
challenge,  665 ;  modes  of  disappointing  heir 
by  deed  executed  on  deathbed,  ib. ;  usual 
destination  in  mortis  causa  disposition, 
669  ;  when  to  a  stranger,  he  may  be  bur- 
dened by  a  subsequent  testament,  ib. ;  ob- 
ject of  disposition  to  heir-at-law,  670  ;  see 
Trust-disposition  and  settlement. 

Dispositive  clause — see  Charter;  it  is  the 
niling  clause,  519  ;  has  alone  transmitting 
power,  527 ;  must  contain  the  rights  re- 
served by  superior,  ib. 

Dominium  directum  and  dominium  utile, 
500 ;  directum,  502 ;  utile  comprehended 
in  the  superior's  title,  572,  573  ;  directum 
may  be  sold,  572 ;  utile,  conveyance  of, 
to  superior,  589  ;  directum  cannot  be  split 
by  superior,  635. 

Dovecots,  right  to  erect,  507. 

Draft,  Bank  —  wheu  exempt  from  stamp 
duty,  86,  372 ;  may  not  be  circulated  be- 
yond fifteen  miles,  87,  373;  must  state 
Elace  of  drawing,  322  ;  difference  between 
ank  drafts  and  orders  requiring  stamps, 
373;  bank-draft  transferred  by  delivery, 
ib. ;  when  presentment  necessary  to  pre- 
serve recourse  against  drawer  ?  ib. ;  can  it 
be  protested  ?  ib. ;  what  vigilance  is  incum- 
bent on  bankers  in  paying  drafts?  374; 
it  forms  no  evidence  of  payment  to  credi- 
tor unless  indorsed  by  him,  ib. ;  payment 
upon  forged  cheque,  ib.  ;  provisions  with 
regard  to  crossed  cheques,  375. 

Drunk  persons,  see  Intoxicated. 
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EiTTAiL — instructions  to  entnil  contained  in, 
tniBt^isposition,  see  Trust-dispogiiion — 
its  origin,  691,  692. 

witn  simple  destination,  692. 

with  prohibitions,  692,  693  ;    substi- 

tates  under  it  enjoy  the  character  of  credi- 
tors, 693 ;  heirs  may  burden  with  debt, 
ib. ;  or  sell  for  onerous  cause,  ib. ;  effect 
of  Entail  Amendment  Act,  ib. 

strict  entail,  its  definition,   694;  ob- 


ject of  Act  11  &  12  Vict.  i6. ;  Old  EntaU— 
first  enactment  with  regard  to,  695 ;  its 
provisions,  ib. ;  contraveners,  t&. ;  registra- 
tion of  entiul  necessary,  xb. ;  fetters  to  be 
engrossed  in  every  transmission,  and  sasine 
under,  ib. ;  who  may  make  an  entail,  696 ; 

Sroprictor  with  personal  right  may  entail, 
}. ;  how  it  may  be  made,  ib. ;  its  requisites, 
i&. ;  maker  has  power  to  aher,  ib. ;  arbitrary 
conditions  in  entails,  697 ;  essential  condi- 
tions, ib. ;  prohibition  against  altering  order 
of  succession,  ib. ;  agamst  selling,  ib. ;  and 
against  contracting  debt,  ib. ;  irritant  and 
resolutive  clauses,  517,  697,  698;  other 
clauses,  698 ;  assignation  of  writs,  ib* ;  ob- 
ligation to  relieve  of  debts,  ib. ;  irritant 
and  resolutive  clauses  must  be  inserted  in 
the  titles,  ib. ;  and  in  all  subsequent  con- 
veyances, 699 ;  registration  necessary,  ib. ; 
how  effected,  ib. ;  eflect  of  completed  en- 
tail as  to  entailer's  debts,  ih. ;  can  entailer 
burden  with  debt  after  registration  ?  ib. ; 
condition  as  to  payment  of  entailer's  debts, 
700 ;  condition  as  to  bearing  arms,  ib. ; 
heir  of  entail  is  fiar  so  far  as  not  fettered, 
ib. ;  represents  his  predecessors  in  every 
act  not  inferring  an  irritancy,  ib. ;  may 
cut  growing  wood,  but  not  near  the  man- 
sion-house, lb  ;  not  bound  to  keep  up  man- 
sion-house, ib.'i  may  contract  debts  not 
affecting  lands  beyond   his  life  interest, 
701 ;  may  grant  leases  of  ordinary  dura- 
tion, ib. ;  long  lease  reckoned  an  aliena- 
tion, ib. ;  grassum  reducible,  ib, ;   provi- 
sions of  Montgomery  Act  with  regard  to 
leasing,  702  ;  and  of  Rosebery  Act,  ib. ; 
building  leases,  ib. ;  power  of  granting  pro- 
visions to  wife  and  younger  children,  703 ; 
provisions  how  chargeable,  and  how  ascer- 
tained, ib. ;  Court  will  restrict  an  exces- 
sive provision,  703,  706 ;  this  power  may 
be  vested   in   two   heirs   simultaneously, 
704  ;  provisions  giving  immediate  right  of 
credit,  704 ;  provisions  arc  not  evacuated 
by  subsequent  contravention  of  granter, 
ib. ;  Aberdeen  Act  is  confined  to  old  en- 
tails, 705 ;  provisions  under  it  do  not  affect 
the  fee,  ib. ;  how  they  are  made  effectual,  ib. ; 
heir  cannot  be  deprived  of  more  than  two- 
thirds  of  free  rent  for  provisions,  706; 
forms   of  bonds   of  provision,  ib.  ;    form 
of  provisions  to  younger  children  under 
Entail  Amendment  Act,  707  ;  these  are 
chargeable  on  fee,  and  contain  power  of 
sale,  ib. ;  application  to  Court  necessary  to 
obtain  these  provisions,  ib. ;  tutors  of  heirs 
cannot    grant   bond   and   disposition    for 
provisions,  ib. ;    provisions   affecting  the 
rents  only  for  a  limited  time  not  charge- 


able on  tho  fee,  t&. ;  provisions  may  be 
granted  out  of  money  under  trust  for  the 
purchase  of  land  to  he  entailed,  708 ;  heir 

Saving  provisions  may  keep  them  np  as 
ebts  against  subsequent  heir8,t&. ;  powers 
of  sale,  feu,  &c ,  with  consent  of  future 
heir,  709 ;  heir  of  entail  is  not  a  singular 
successor,  770 ;  when  heir  entitled  to  dis- 
entail without  consent,  his  creditors  may 
affect  the  estate  as  if  disentail  had  been 
recorded,  730 ;  heirs  who  have  mortgaged 
their  succession  not  entitled  to  consent  to 
disentail,  ib.\  improvementa,  711;  provi> 
sions  of  Montgomery  Act,  ib. ;  and  of  Entail 
Amendment  Act,  ib. ;  what  are  improve- 
menta,  ib. ;  amount  for  which  heir  may  be- 
come creditor  for  improvements,  ib. ;  no- 
tices to  future  heirs  required  under  Mont- 
gomery Act,  ib. ;  creditor  for  improvements 
'   bound  to  proceed  within  two  years  of  the 
deathof  expendingproprietor,  712 ;  expense 
oi  building  mansion-house,  ib. ;  subscnption 
of  notice  to  next  heirs,  ib. ;  bond  for  im- 
provement money,  t6. ;  creditor  may  ap- 
ply to  the  Court  to  ordain  next  heir  to 
grant  bond  for  his  predecessor's  improve- 
ments, 713 ;  power  of  the  Court  to  grant 
such  authority,  ib. ;  heir  nnder  nnrecorded 
entnil  cannot  recover  under  Montgomery 
Act,  ib. ;  Strict  interpretation  o/entaiU — 
Court  will  not  supply  omissions,  714 ;  no 
voces  siqnatce  requisite,  ib.  ;  requisites  of 
prohibition  against  altering  the  order  of 
succession,  ib. ;  requisites  of  prohibition 
against  selling,  ib. ;  the  words  "  alienate 
and  dispone"  held  to  include  "  sell,"  715; 
requisites  of  prohibition  i^ainst  contract- 
ing debt,  ib. ;  requisites  of  irritant  clause, 
716,  etseq.;  this  clause  is  absolutely  ne- 
cessary, 717 ;  requisites  and  effect  of  re- 
solutive clause,  718,  719;  defective  reca- 
pitulation, 720 ;  entailer  must  have  had  the 
purpose  of  enumeration  to  give  effect  to 
objection  of  defective  recapitulation,  721 ; 
application  of  fetters  to  whole  members  of 
entail,  ib. ;  where  first  heir  is  disponee, 
fetters  on  *'  heirs*'  do  not  apply  to  him,  ib. ; 
when  is  the  institute  included  in  the  prohi- 
bitions ?   722 ;    consequence  of  defective 
entails  before  Amendment  Act,  718 ;  heir 
could  not  impose  new  prt^ibitions  where 
those  existing  were  imperfect,  719;  now 
defect  in  one  provision   invalidates    all, 
714,  719 ;  declarator  unnecessary  to  reduce 
defective  entail,  ib. ;  Statutortf  solenmitita 
of  entaiU — 1.  Insertion  of  the  fetters  re- 
quired by  Act  in  the  titles  and  all  sub- 
sequent  conveyances,   722 ;    where    pro- 
curator^ and  precept  occur  in  the  same 
deed,    insertion   once    is   sufficient,    ib. ; 
conditions  need  not  be  inserted  in  retoor 
of  general    service,   ib. ;    thev  mast  be 
inserted  in  a  special  rctour,  t^. ;  general 
reference  infers  contravention,  ib. ;  clerical 
errors  in  investiturRs  do  not  affect  entail, 
if  not  inter  e$8entiaUa^  723 ;  investitures 
must  contain  fetters  as  in  entail,  ib. ;  no 
longer  necessary  to  repeat  fetters,  ib.\  2. 
Begistration,  only  necessary  to  exclude 
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claims  of  creditors,  t&. ;  if  heir  be  not  in- 
feft  and  entail  unrecorded,  creditors  can- 
not attach,  724 ;  requisites  of  registration, 
ib. ;  date  of  registration  is  date  of  warrant 
authorizing  it,  ib. ;  neglect  of  solemnities 
defeats  right  of  institutes  without  indem> 
nification,  725  ;  contraventUm — effect  of 
irritancy,  726 ;  contravention  not  chal- 
lenged for  forty  years  acquires  prescrip- 
tive efficacy,  726  ;  an^  substitute  may 
pursue  declarator  of  irritancy,  ib. ;  efiFect 
of  contravention  on  coutravener^s  descen- 
dants, i6. ;  procedure  after  decree  of  irri- 
tancy, tb. ;  contravencr's  acts  of  ordinary 
administration  before  contravention  remain 
effectual,  ib.\  deeds  executed  in  consis- 
tency with  the  entail  are  valid  after  de- 
cree by  Amendment  Act,  727 ;  irritancy 
may  be  purged  by  restoring  matters  to  the 
position  in  which  they  were  before  contra- 
vention, lb, ;  extinction  of  entail — by  suc- 
cession of  heirs-portioners,  727  ;  by  suc- 
cession of  last  substitute,  ib. ;  by  disentail 
under  Amendment  Act,  728 ;  see  Disen- 
tail ;  money  acquired  by  damage,  and 
money  under  trust,  &c.,  may  be  paid  to  the 
heir  if  he  be  entitled  to  disentail,  730  ; 
truat-moThey  directed  to  be  entailed  may  be 
acquired  in  fee-simple  by  disentail,  ib. ;  date 
of  deed  constituting  trust  in  such  cases  to 
be  held  as  date  of  entail,  ib. ;  how  trust- 
money,  &c.,  may  bo  applied  when  heir  is 
not  entitled  to  disentail,  ib. ;  provisions 
to  wives  and  children  may  bo  granted  out 
of  it,  731 ;  all  deeds  permitted  by  Amend- 
ment Act  may  be  done  by  heir  whether 
entail  be  recorded  or  not,  or  whether  he 
be  infefl  or  not,  ib. — New  Entail — rule 
for  fixing  date  of  entail,  731 ;  irritant  and 
resolutive  clauses  diepensed  with,  ib.  ; 
clause  authorizing  registration  declared 
to  have  effect  of  irritant  and  resolutive 
clauses,  732  ;  reserved  powers  of  nomina- 
tion of  heirs,  ib, ;  its  effect,  ib. ;  Montgo- 
mery and  Aberdeen  Acts  not  available  to 
heirs  under,  ib.\  conditions  need  not  be 
repeated  in  future  investitures,  i6. ;  refer- 
ence to  them  and  to  clause  of  registration 
held  sufficient,  ib. 

Entails,  register  of— its  purpose,  160. 

£ntailed  lands,  sale  of— they  may  be  sold  for 
Government  purposes,  708 ;  sale  of  superio- 
rities, ib. ;  sale  Dy  tutors  to  Crown,  ib. ; 
sale  for  payment  of  entailer's  debts,  ib. ; 
powers  of  sale  under  Entail  Amendment 
Act,  ib. ;  feus  for  charitable  purposes, 
709 ;  feuinp:  under  Entail  Amendment 
Act,  702,  709 ;  sale  with  consent  of  future 
heirs,  ib. ;  see  Excambion. 

Entry  cum  beneficio  inventariij  see  Service. 

Entry  with  superior — completion  of  title  by 
resignation  or  confirmation  divests  last 
vassal,  and  invalidates  his  warrants,  768  ; 
can  vassal  take  infeftment  on  charter  con- 
firming his  sasine  ?  ib. ;  whore  firbt  entry 
invali(^  another  may  be  taken,  ib. ;  entry, 
by  confirmation  and.  precept  of  dare^  768  ; 
confirmation  must  specify  every  deed  con- 
firmed}   769 ;    superior   must    be    infefl 


before  he  can  grant  a  valid  entry,  769 ; 
wheie  superiors  are  heirs-portioners,  ib.  ; 
superior  must  be  infefl  in  the  fee,  t6. ;  error 
in  title  of  superior  does  not  necessarily  in- 
validate the  entry,  ib. ;  terms  upon  wnich 
entry  is  granted,  770 ;  superior  cannot  re- 
fuse to  receive  heir  when  ne  is  willing  to 
enter,  ib. ;  unless  he  be  not  served  heir,  ib. ; 
terms  on  which  entry  given  to  heirs  of  en- 
tail, 770 ;  superior  not  bound  to  deliver  a 
charter  of  resignation  without  payment 
of  a  year's  rent,  771 ;  vassal  may  pos- 
sess without  infoftment,  and  assign,  771  ; 
and  assignee  ma^  possess  on  personal 
title  without  taking  an  entry  so  long 
as  the  precept  is  not  exhausted,  ib. ;  com- 
position, and  deductions  therefrom,  ib.  ; 
.vassal  paying  composition  may  dictate  se- 
ries of  heirs,  %b. ;  see  Compoeiiion ;  vassal 
may  assign  charter,  ib, ;  superior  not  bound 
to  enter  a  corporation,  772  ;  if  entry  given 
to  an  office-bearer  and  his  successors  in 
office,  superior  cannot  demand  a  year's  rent, 
ib. ;  dupiicand  may  be  stipulated,  ib. ;  ori- 
ginal charter  controls  charters  by  progress, 
where  discrepancies  have  crept  in,  ib. ;  Act 
against  insertion  of  wrong  boundaries,  773 ; 
vassal  must  produce  his  titles,  ib. ;  what  ia 
sufficient  production?  ib, ;  superior  incurs 
no  liability  in  granting  charters  by  pro- 
sress,  774 ;  superior  may  insist  that  bur- 
aens  be  inserted,  ib. ;  liability  for  cumulo 
feu-duties  where  feu  divided,  ib, ;  entry 
implies  discharge  of  former  feu-duties,  775 ; 
mode  of  forcing  entry  previous  to  1745, 
ib. ;  remedy  then  introauced,  ib. ;  decree 
of  tinsel  of  superiority,  ib, ;  remedy  pro- 
vided by  Lands  Transference  Act,  776 ; 
compulsory  confirmation  only  available 
where  party  infeft,  ib. ;  procedure  where 
superior  is  not  infeft,  777  ;  where  red- 
dendo  does  not  exceed  £5,  ib. ;  where  red- 
dendo greater  than  £5,  tb. ;  where  supe- 
riority relinquished,  778 ;  effect  of  decree 
of  forfeiture  or  relinauishment,  ib. ;  price 
of  relinquishment,  now  to  be  applied, 
779;  see  Confirmation^  Besignation,  bhar^ 
ter. 

EquipoUents  to  delivery,  see  Delivery  of  deeds. 

to  intimation,  see  Assignation. 

Erasure,  see  Vitiation. 

Error  in  deeds — error  in  accidental  qualities 
will  not  reduce  a  contract,  65  ;  must  be  in 
essentialibus  to  have  this  effect,  ib. ;  see 
Vitiation. 

Escheat,  casualty  of,  491,  506  ;  liferent  es- 
cheat not  a  genuine  feudal  casualty,  594. 

Eviction,  intimation  of,  534. 

Excambion — warrandice  implied  in,  154 ; 
power  of  heir  of  entail  to  excamb,  709 ; 
requirements  of  Entail  Amendment  Act 
with  regard  to,  710;  debts  contracted  be- 
fore recording  excambion  do  not  affect  ac- 
quired lands,  ib. ;  conditions  of  entail  need 
not  be  inserted  in  excambion  if  referred 
to,  ib.  ;  excambion s  are  recorded  in  Re- 
gister of  Entails  without  warrant,  ib. 

Execution  for  debt,  history  of,  271 ;  jurisdic- 
tion of  the  Church  Courts  formerly  ex- 
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tended  to  impriBonmcnt  for  debt,  272  ; 
authority  of  Church   Courts  revived  by 
Statute  1572,  c.  63,  274 ;  but  cut  oflf  by 
10  Anne,  cap.  7,  t&. ;   modifications  pro- 
duced by  introduction  of  the  feudal  sys- 
tem,  ib.;   mode   of  attaching  person   of 
debtor  on  ground  of  civil  rebelhon,  275 ; 
history  of  execution  for  debt  in  England, 
i&.;  its  object,  276 ;  when  no  execution  has 
been  used,  creditors  are  ranked  pari  passu^ 
ib. ;  widow  formerly  preferred  for  provisions 
in  her  marriage  contract,  ib. ;  see  DUi' 
gencCf  Homing ;  decrees  now  contain  war- 
rant to  charge,  arrest,  poind,  and  imprison, 
282 ;  an  assignee  may  obtain  warrant  for 
dih'genco  at  his  own  instance,  ib. 
Execution  of  charge— one  witness  is  now  suffi- 
cient, 283 ;  charge  must  be  given  to  party 
named  in  the  (uligence,  ib, ;    individual 
partners  may  be  charged,  though  designed 
only  as  a  company,  ih. ;  protest  of  a  bill 
may  be  registered  for  execution  against  a 
company,  and  only  one  partner,  284;  it 
may  proceed  at  the  instance  of  a  company, 
though  no  partners  be  designed,  ib. ;  mes- 
senger must  have  the  warrant  in  his  pos- 
session, ib. ;  place  where  charge  is  to  be 
given,  ib. :   personal  execution  is  to  be 
preferred,  ib. ;  when  not  personal,  should 
De    at    dwelling-house,    285 ;    execution 
against  a  merchant  at  his  counting-house 
is   inept,   ib. ;   mode    of  execution,    ib. ; 
mode  of  execution  must  be  described  in 
messenger's  execution,  286 ;  when  party 
is  designed  by  his  known  style,  his  dwel- 
ling-house need  not  be  speciticd,  ib. ;  wit- 
nesses must  subscribe,  and  bo  designed  in 
messenger's  execution,  ib;    it  must  set 
forth  particulars  of  warrant,  ib. ;   where 
erroneous  it  may  be  amended  by  a  cor- 
rected execution,  287  ;  see  Denunciation^ 
Caption;  forms  superseding  denimciation 
and  caption,  289 ;  induclcB  must  expire 
before  warrant  of  imprisonment  be  applied 
for,  290 :  partial  payments  after  date  of 
extract,  tb. ;  liability  of  magistrates  as  to 
prisons,  &c.,  291. 
Execution — registration   for ;  see  Registra- 

lion. 
Executor — ^is  hasres  in  mobilibus,  194 ;  is 
htcres  fiduciarius  where  no  directions  are 
given,  464 ;  right  to  a  third  of  moveables 
repealed,  ib, ;  executor,  when  universal  le- 
gatee, 465 ;  executor  dative,  467 ;  must  find 
security,  ib. ;  may  grant  such  assignations 
as  defunct  was  bound  to  grant,  468  ;  where 
more  than  one  confirmed  in  Scotland,  they 
may  be  sued  in  Scotland  though  some 
reside  in  England,  ib. ;  ofiice  of  executor  is 
personal,  ib. ;  no  executor  liable  ultra  vire$ 
tnventariij  ib. 
Executor  creditor— confirmation  may  be  par- 
tial, 469 ;  procedure  in  his  confirmation, 
470. 


FxciLrrY — see  Imhedle. 
Factor  —  bond   granted   by   factor;  factors 
cannot  bind  their  constituents    without 


power  to  do  so,  202 ;  factoiy  should  con- 
tain consent  to  registration  of  bonds  to  be 
granted  b^  factor,  ib. ;  figu:tor  cannot  ac- 
quire for  his  own  benefit  a  right  connected 
with  his  constituent's  estate,  236. 
Factor  loco  tiUoris — appointed  by  Court  of 
Session,  45 ;  he  may  submit,  384 ;  dispones 
heritable   property  of  his  ward   without 
making  up  title  in  his  own  name,  688. 
Factory— difierence    between    general    and 
special  factories,  454 ;  form,  to. ;  a  general 
factory  confers   only  powers   of  general 
management,   ib.;    must  contain   special 
power  to  enable  factor  to  sell  heritage,  455 ; 
and  to  serve  his  constituent  heir,  i6. ;  and 
to  compromise  and  submit,  ib. ;  and  to  bor- 
row, ib. ;  and  to  appoint  a  sub-fiictor,  456 ; 
factory  may  be  terminated — 1.  By  consti- 
tuent's recall,  direct  or  implied,  ib. ;  hctar 
here  entitled  to  be  indemnified  for  advances, 
ib.',  2.  By  renunciation,  ib,;  3.  By  death  of 
constituent,  ib, ;  4.  By  constituent's  bank- 
ruptey,  ib. ;  does  it  fall  by  his  insanity  ? 
457  ;  5.  By  factor's  death,  ib, ;  in  special 
factories,  factor  has  no  power  beyond  what 
is  expressed,  ib. ;  factor's  obligations  and 
remuneration,  ib, ;  factor  is  l>ound  to  per- 
form duties  by  acceptance,  ib. ;  bis  liabi- 
lity, ib. ;  he  should  transact  fadaris  no^ 
mine,  458 ;  need  not  bo  mentioned  in  sasine 
on  disposition  granted  by  him  in  virtue  of 
factory,  625. 
Fee  cannot  be  in  pendente^  432,  650 ;  parent 
not  presumed  to  divest  himself  of  fee,  431, 
650 ;  not  presumed  to  be  in  heirs  na»d- 
iurii  ib. ;   presumptions  as  to  fee  in  ques- 
tions between  parent  and  child,  ib ;  cases 
of  fee  determined  from  reference  to  source 
of  the  property,  651 ;  to  ulterior  destina- 
tion, 652  ;  nominaiim  fiars,  653  ;  fee  vests 
though  fiar  predecease  liferenter,  475 ;  un- 
less intention  of  testator  were  clearly  other- 
wise, 476 ;  fiduciary,  of  father  for  cnildren, 
648.     See  Marriage-eontmct. 
Fee  and  liferent — construction  of  destina- 
tions of  fee  and  liferent  to  strangers,  649 ; 
when  parties  are  in  relation  of  parent  and 
child,  ib. ;  provisions  of  liferent  to  parents 
and  fee  to  children  in  marriage-contracts, 
651 ;  cases  of  power  of  fiar  bestowed  oa 
nominal  liferenter,  652 ;  see  Marriage-Con- 
tract. 
Feu,  definition  of,  499 ;  originallpr  gratuitous, 
1*6. ;   afterwards  purchased,  tb, ;  superior 
not  absolutely  divested  by  granting  feu, 
572 ;   suiierior's  title  may  again  become 
title   of  feu,   ib. ;    he  may   sell   superio- 
rity,  ib. ;   vassal's  right  extends  a  codo 
usijue  ad  centum^  573 ;  superior  may  re- 
serve righte  afiecting  feu  to  himself,  ih. ; 
reservation  of  mines  and  minerals,   ib. ; 
conditions  in  favour  of   superior,   574  ; 
clause  of   pre-emption    in    charter,   ib. ; 
clause    prohibiting  subinfeudation,   575; 
when  are  conditions  binding  on  singular 
successors  ?  576,  e<  seq. ;  insertion  of  con- 
ditions in  sasine,  how  secured,  578  ;  refer- 
ence in  sasine  to  conditions  insufficient, 
ib. ;   condition  that  superior's  ag«ut  ex- 
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pede  infeftmcnt,  579 ;  conditions  in  farour 
of  vassal,  580 ;  obligation  to  relieve  of 
public  biurdens,  t6. ;  taxation  of  composi- 
tion, i&. ;  renunciation  of  superior's  rigbts, 

581. 

Feu  {eontinuedi  —  alienation  —  bistorical 
sketch  of  power  to  alienate,  582 ;  subinfeu- 
dation not  regarded  as  alienation,  583; 
general  principles  and  forms  regulating  the 
transmission  of  land,  585 ;  transmission  by 
resignation,  i&.,  588  ;  by  confirmation,  585 ; 
by  subinfeudation,  586  ;  see  Diftpositiorif 
VampleHon  of  title ;  renunciation  of  feu  in- 
sufficient to  re-absorb  it  in  superiority,  595. 

Feu-charter  —  feu-dispoeition  —  feu-contract, 
607. 

Feu-duties — ^when  interest  exigible  on,  531 ; 
in  original  charter,  ib. ;  vassal  personally 
liable  for,  i6.,  573. 

Feu-farm,  501. 

Feudal  system — fundamental  principle  there- 
of^ 490,  495 ;  origin  and  history,  482,  et 
seq.;  based  on  tno  relation  of  Dux  and 
Comites,  488,  or  of  patron  and  client,  489 ; 
its  strength,  491 ;  its  evil  consec^uences, 
492  ;  go^  effects,  494  ;  causes  oi  its  de- 
cline, 493;  introduced  into  Scotland  in 
eleventh  century,  490 ;  ancient  mode  of 
constituting  the  feudal  relation,  508 ;  writ- 
ing not  required  originally,  ib. ;  see  Pares 
Curias ;  proper  investiture,  508 ;  improper 
investiture,  -509. 

Fiduciary  fee,  648. 

Force  or  fear,  impetration  by,  vitiates  an  obli- 
gation, 68 ;  exception  when  caused  by  exe- 
cution of  diligence,  69. 

Foreign  deeds—privileged  only  as  regards 
personal  contracts  and  obligations,  139 ; 
cases  decided  according  to  lex  loci  eon- 
iractua,  140 ;  cannot  anect  heritable  pro- 
perty in  Scotland,  ib. ;  but  obli{^ation  to 
convey  may  be  contained  in  foreign  deed, 
i&. ;  is  a  power  of  attorney,  not  probative, 
but  valid  by  law  of  country  where  executed, 
sufficient  authority  to  convey  lands '?  141 ; 
nature  of  deed  must  be  agreeable  to  law  of 
BcotUnd,  ib. ;  English  testament  does  not 
convey  heritage  in  Scotland,  t6. ;  to  re- 
ceive effect,  foreign  deeds  must  be  valid  by 
laws  of  place  where  made,  ib. ;  they  ought 
to  be  authenticated,  142  ;  see  BiU  of 
Exchange, 

Fraud  in  subject-matters  of  obligations  may 
be  stated  as  exception,  or  in  action  to  have 
contract  set  aside,  67  ;  must  be  unknown 
to  party  on  whom  practised,  to  enable  him 
to  reduce,  ib. ;  objection  of  fraud  not  ex- 
cluded by  lapse  of  time,  tb. ;  party  plead- 
ing fraud  must  set  forth  circumstances  from 
which  fraud  may  be  inferred,  ib. 

Freehold  qualifications,  former  mode  of  con- 
stituting, 637;  its  bearing  on  present 
mode,  639. 

Furthcoming,  process  of,  311,  312. 


Gaming — gaming  debts  form  an  illegal  con- 
sideration, 50. 
Guarantee — a  guarantee  is  not  entitled  to 


the  benefit  of  ^scnssion,  208  ;  is  not  liable 
for  the  expense  of  suing  principal  debtor, 
ib. ;  every  condition  which  he  stipulates 
must  be  fulfilled,  ib. ;  is  freed  if  creditor 
grant  delay,  211;  has  not  the  benefit  of 
septennial  limitation,  216. 
Guarantee  associations,  business  of,  226. 


Heir — consent  by  heir  to  deed  granted  by 
father  on  deathbed  does  not  bar  right  of  re- 
duction, 69 ;  see  Disposition  mortis  causa, 
Destination^  Marruige^contract  Service, 
Fee^  Fee  and  Liferent,  Marriage  Contract. 

unentered — see  Disposition  by  heir  vn- 

entered. 

Heirs  of  marriage,  destination  of  whole  pro- 
perty to,  654. 

Heirs  and  bairns,  destination  to,  654. 

Heirs-portioners  may  bo  excluded  in  an  en- 
tail, 695 ;  their  succession  extinguishes 
the  entail,  727 ;  action  of  division  and 
sale  at  instance  of,  742. 

Heritable  securities — what  is  necessary  to 
the  constitution  of  heritable  securities,  724 ; 
authority  from  client  for  contracting  loan, 
807 ;  re<^uisite  with  regard  to  debtor  s  title, 
808 ;  bond  granted  by  a  factor  or  commis- 
sioner, ib. ;  the  Heal  Burden  is  constituted 
by  act  of  proprietor,  794  ;  the  burden 
must  be  imposed  upon  the  lands,  and 
by  the  disposition,  795 ;  it  must  be  men- 
tioned in  the  infefbnent,  ib.  ;  separate 
personal  obligation  for  the  debt  follows  the 
lands,  ib. ;  gives  no  active  title  of  posses- 
sion, 796 ;  form  of  words  used  to  create, 
ib. ;  mode  of  transmission  is  by  assigna- 
tion, 797  ;  reference  in  future  investitures 
sufficient,  ib. ;  mode  of  extinction,  ib. ;  The 
Heritable  Bond — its  origin  and  form^797  ; 
constitutes  a  real  burden,  ib. ;  mode  of 
transference,  798  ;  renunciation  originally 
required,  ib. ;  payment  now  extinguishes, 
ib. ;  see  Wadset ;  Bond  and  Disposition 
in  security — old  form,  802,  803 ;  power 
of  sale,  803  ;  completed  by  infeftment, 
i&. ;  may  be  granted  to  a  cautioner  in 
relief,  804 ;  in  securitv  of  a  future  debt, 
ib. ;  in  security  of  cash  credits,  ib. ;  form 
under  recent  Act,  ib. ;  change  in  disposi- 
tive clause,  805  ;  power  of  sale,  ib. ;  n^ht 
completed  by  registration  without  sosine, 
ib. ;  transmission  iiUer  vivos  formerly  by 
disposition  and  assignation,  805 ;  changes 
introduced  in  1845,  ib. ;  bond,  &c.  by  a 
joint-stock  companpr,  846 ;  what  is  implied 
m  it,  t& ;  Transmigsion  mortis  cavsai  for> 
mer  practice,  806;  practice  since  1845, 
ib. ;  infeftment  required  when  security  is 
not  registered  during  grantee's  lifetime,  ib ; 
Extinction — former  mode — by  discharge 
and  renunciation,  807 ;  new  form  of  dis- 
charge, ib. ;  security  created  by  assigna- 
tion of  unexhausted  precept  ([ualificate, 
809  ;  both  sum  and  creditor's  name  must 
bo  set  forth,  810 ;  quality  of  right  must 
appear,  ib.  ;  power  of  Siile  under  old  secu- 
rity, ib. ;  see  Disposition  with  Backbond, 
Adjudication  for  debt. 


•a^i 


HoloETttpIi  wrila — holograph  writi  donolro- 

Suire  witnessei,  131  ;  vriti  bcld  to  bo 
olo|;ra[)h  wharo  oolj  esKntial  pnrtB  in 
gnLDler'a  writing,  ib. ;  impnibfttivo  wriling 
may  bi  ndopted  by  holo^aph  memorsndam 
■imitJ  by  party,  133 ;  but  not  by  mere 
RuWription  of  dorqaet  on  envelope  onii- 
tiuning  odoiitcd  vriling,  ib, ;  they  mtisC 
be  proved  lo  lie  BUi:)],  il>. ;  If  hulograph  writ 
IxMir  to  be  written  by  granler,  contrary 
uiuBt  be  proTcd,  ib.;  tbcy  cannot  prore 
tbcir  own  dstea,  1 33 ;  cases  o[  hologrnph 
trritings  not  prariiig  tbrir  own  dalrn,  i'£. ; 
tbey  niuit  bs  Bubscribod,  134;  if  not, 
in^ntDr's  intention  ia  prcaunicd  lo  hnra 
bpon  alfcrcJ,  ib.  \  in  pcculiurcircumituncea 


Holyrood,  see  Sanctuarf, 

Eomnlogalion,  elToct  of  the  doctrine  of,  ITG ; 
cHiit^B  illiislrative  of  lliia  doctrine,  ib. ; 
what  deeds  can  be  homologntcd  ?  1?7 ; 
pnrty  must  know  the  coDtenM  of  the  d«cil 
lie  hoiii.>laj;iilvH,  1T»;  inslnimcuMr}-  wit- 
neasea  do  not  homolopnto  by  Bubecrib- 
ia^  deeila  da  wirucuBea,  ib. ;  except  in  cir 
cnnislunoo*  implying  knowlailge  by  wil- 
nCHKSi  ib.;  mere  Qon-intcrrcrcni»i  will  nut 
infirr  bomologntion,  ib. ;  nor  will  acl«  per- 
fornied  under  noccasity  or  cmnpulsion,  lb. ; 
notiiDpliod  wbpn  adeed  is  uaed  Inrealiwa 
rig'lit  which  eqtmlly  belongs  to  Iho  uaer 
under  a  different  title,  17U;  deprives  party 
homologating  of  objections  otberwiee  com- 

Eelent  loliira,  170;  third  pnrtiBS  not  bound 
J  his  net,  ib. ;  bji  infonnol  indenture  may 
became  ellvctuid  by  homologation,  37g  ;  a 
aubmiBiiion  may  Ibua  b«  promi^ated,  334. 

of  ronrrin^c  contracts — sal,scquent  mar- 
riage v>ilidat«a  by  homologatinn,  173; 
mere  propnuals  of  mnrriage  will  not  rc> 
ccivo  the  effect  of  a  contract,  ib. 

under  protcBtatian — its  mttnro  and  ef- 

fcot,  170. 

Uurning,  latten  nf — their  (bmi,  27S  ;  partial 
paymenta  mnst  be  apecilicil,  ib. ;  penalty 
may,  andrateanilamoantof  inleresl  must, 
be  stHled,  270:  length  of  inilveia  on 
charge,  ib.  •  penalty  nf  disobeying  cbnrgc, 
3R0;  hnrain);  ia  a  diliccnco  ogainat  jhe 
pemon,  ib. ;  its  date  is  the  date  of  warrant, 
281  ;  decree  coarorm  may  now  proceed 
upon  a  bill,  ib. ;  aee  Sl'/a'l  IjfUav;  date 
of  fiat  is  tlie  date  of  IvILers,  ib.;  a  bill 
is  also  necutaary  when  lellors  proceed  at 
the  instance  of  an  aHsij^iee,  ib. ;  burning 
for  delit  new  practically  euperaednd,  2M2. 

Ilusband,  ace  Marriofft;  cannot  prejudice 
jiu  rdietat  or  tegltim  by  will,  400. 

Hypothec — cBnIIoner  who  [Miya  the  rent  is 
entitled  to  aaaignation,  213;  not  Affected 
by  Personal  Diiigenco  Act,  3W). 

I.  0.  U.  exempt  from  slsmp  duly,  94. 
Idiota  nnd  Inaiuio  persons  cannot  contntct. 
41 ;  manner  in  which  their  intercila  are 


pretecled,  ib. ;  may  not  be  tnstrami 

witneaaes,  110. 
lUegitimalB  children,  proiiaion  to,  giveE 

jniertditi,  431  ;  aeo  Baftard. 
Imbecile  and  radio  peraODti,  can  the} 

truct?4I;  bdder  of  deed  mnal  pro^ 

tfmnter  onderstood  it,  42. 
ImpriBonmcnt  for  debt,  formerly  inrom] 

npon  any  warrant  bnt  that  of  Sd] 

Oiurtg,  202  ;    now  competent  npon 

rant  of  Juativcs  of  Peace  and  Sb 

ib. 

fmprovBraenls,  Entiiil — see  Entail. 

Inciouture — derivation,  370  ;  its  mc 
in  Scrrtland,  ib. ;  ^rties  to  it,  A. ; 
I'uted  by  a  minor  wiihouC  consent  is 
lb. ;  unfesa  ^ardinn  be  aware,  and  d 
interletv,  A. ;  itn  terms,  377 ;  apprenli 
mtist  be  sfalod,  ib.  \  maater'a  obligs 
i)78 ;  execution,  wbera  apprentice  c 
write,  lb. ;  an  informal  iadentuni  n 
homoltpaled,  ib. ;  ia  tennin.ited  by 
of  apprentice,  ib. ;  eSecIs  of  maalei's  i 
U>. ;  what  amounts  lo  breach  of  i 
B,  ib. ;   dnmnf^  is  not  limiteil  I 


penaltr,   370  ;*   but    penally    subje 

equitable  reatriction,  where  grraler 

i'  rights  yield  ti 


lie  policy,  379 ;  in  what  eaaea  sppr^ 
cnn  be  ttHdnimed,  380;  niaaler  nut  I 
to  restore  reclaimed  apprentice  whi 
entered  the  navy,  alter  indenture  hi 
pired,  ib. ;  construction  of  respaclin 
(pitioiis,  ft. 

T- '       ■■-         •aaiuoti. -^-- 

lerly  fifteen 
m-j;  ctmscnt  10  execution  on  six 
charge,  ft. ;  now  limited  lo  fonrloen 
ft-;  charee  on  bills  limited  lo  ns 
lb. ;  Hee  SegittratiiM. 

of  aijinet  letters,  aee  Siipift  Lettel 

Infefttnent — aee  Satinr,  Complrlioit  of 

Inhibition— nature  and  gronuda,  820: 

of  Ictlera,  ib. ;  mode  of  execution,  >b 

giatralinn,  821 ;  limited  to  herilabl) 

Scrlv,  ib. ;  debtor  inbibiled  may 
ecils  which  he  woa  previously  bow 
grant,  ib. :  it  is  personal,  B3!  ;  mere), 
hibitory,  ib. ;  may  lie  recalled  where  ' 


P,  i"b. 


Tnhibiliona,  regisb-r  ot_ila  pnrpnw,  16 

Inilial",  aiibaenption  by,  where  valid,  ! 

lualilutc — meaning  of  term,  44!l,  4ll'U ;  c 
llon.'vl  iiistilutioii,  ft. ;  if  Institale  p 
cense,  hia  ianne  wilt  tnke  In  iirefereo 
substitute,  H5,  479.  See  Jjfgacg, 
nce,£HtaiL 

InHuninee,  policiw  of,  how  ImnafeireJ, 
mere  delivery  of  policj'  ia  insuiSciei 
triinsfcr^  ib,  i  mode  of  intimation  of  i 
nation,  tb. 

Interdiction — definition,  43  ;  bnnd,  44 
affeeta  only  heritable  property,  ib. ; 
bo  published  nnd  registered,  ib.  ;  co: 
of  intenliutoiv  not  necessary  to  th] 
deeds  granted  by  the  interdicted,  ib 
purpose,  ib.;  where  inteidictora  dona 
sen),  party  may  be  reponcd,  ib. ;  t« 
of  inletdictod  party,  ib.;  fntardiclad 
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may  tnake  settlement  of  moveables,  ih. ; 
can  he  make  or  alter  settlement  of  heri- 
tage ?  45  ;  duties  of  interdictors,  tb. 

Interdictions,  register  of,  160. 

Interest,  rate  of,  ought  to  be  matter  of  special 
contract  in  every  transaction,  51.  See 
Usury. 

Interiineation,  see  Vitiation, 

Intimation  of  assignations,  see  Assignation. 

Intoxicated  persons,  cannot  contract,  43 ;  form 
of  issues  tor  reducing  deed  granted  bj,  ih. 

Inventory  of  title-deeds,  830. 

Inventories,  register  of,  its  purpose.  161 ; 
practically  superseded  by  Service  oi  Heirs 
Act,  ib. 

Investiture,  proper,   508  ;    improper,  509 
remnant  of  proper,  in  sasine />rop.  man,  570 

Irritancy— o6  mm  scluium  canonemy  504 
may  be  purged  by  payment  at  the  bar,  ib, , 
peculiar  to  feu-holdings,  ib,  ;  distinction 
between  irritancies  in  entails  and  in  other 
deeds,  577 ;  effect  of  clause  of  irritancy, 
ib. ;  see  EntaiJL 

Irritant  and  resolutive  clauses — effect,  694, 
697-8 ;  they  must  be  inserted  in  the  titles 
and  in  all  subsequent  conveyances,  698-9 ; 
see  Entail. 


Judicial  factor,  entitled  to  commission  but 
not  to  professional  charges,  63  ;  must  find 
caution,  683. 

Judicial  ratification  by  married  woman — ^its 
form,  39  *,  not  necessary  to  complete  her 
deed,  ih. ;  secures  it  from  challengu,  ib. ; 
does  not  in  all  cases  bar  challenge,  40 — 
see  Marritd  Woman ;  does  not  import  de- 
livery, 172. 

Judicial  reference — nature  of,  405 ;  procedure 
under  it,  406 ;  it  does  not  lapse  by  death 
of  party,  ib.  \  referee  must  near  parties, 
407 ;  he  is  entitled  to  a  fee,  ib. ;  award 
cannot  be  challunged  any  more  than  a 
decree  arbitral,  ib. 

Judicial  sentences  must  be  signed  in  order 
to  validity,  100. 

Jus  cedendarum  tik^umtim,  209. 

Jus  erediti — see  Marriage^ontract,  transmits 
to  heir  without  service,  750. 

Jus  mariti — difference  between,  and  right  of 
administration,  36  ;  does  not  extend  to 
paraphernal  goods,  tb. ;  may  be  discharged, 
37 ;  see  Marriage-contract* 


Kaik — ^meaning  of  in  old  titles,  614. 

Lakd— see  AUodial  tenure,  Transmission^ 
Sasine, 

Land  rights,  under  feudal  system,  487  ;  see 
Feu;  land  held  by  oath  of  homage,  491. 

Lands  discontiguous,  held  of  different  superi- 
ors, or  on  different  tenures,  required  sepa- 
rate acts  of  infeflment,  552. 

Latin  used  in  charters,  511. 

Law  agent — contracts  for  securing  profits  to 
A  person  who  does  not  act  are  null,  53 ; 
before  Supreme  Court,  ought  not  to  re- 


ceive profit  from  proceedings  in  an  inferior 
Court,  ib. ;  agreement  between,  and  mes- 
senger-at-arms,  57. 

Lease — transmits,  ipso  jure,  from  the  dead 
to  the  living,  750,  818;  definition,  815; 
effect  of  verbal  contract,  ib. :  how  far  rci 
interventus  will  support  a  verbal  lease,  tb. ; 
requisites  of  Act  1449,  c.  18,  ib.]  singular 
successors  entitled  to  the  rent,  816  ; 
cannot  be  assigned  without  landlord's 
consent,  ih. ;  may  be  adjudged  unless  as- 
signees be  excluded,  ib. ;  implied  power 
to  assign  when  for  a  long  period,  t6. ;  sub- 
letting, ib. ;  distinction  between  assign- 
ment  and  subletting,  ib. ;  repairs,  tb. ; 
how  terminable,  ib. ;  stipulation  annul- 
ling in  case  of  bankruptcy  effectual,  ib. ; 
{)rocedure  at  tenant's  removal,  ib. ;  form  of 
ease,  817 ;  lease  by  party  not  infefi  in- 
effectual against  singular  successors,  ib. ; 
by  liferenters  and  tutors,  818,  see  Entail; 
use  of  lease  as  a  security,  ib. ;  is  assigned 
inUr  vivos  by  assignation,  ib. 

—  powers  of  heir  of  entail  to  grant, 
701 ;  lease  containing  grassum  to  heir  of 
entail  reducible  by  subsequent  heirs,  ib. ; 
a  long  lease  will  be  reduced  though  there 
be  only  a  short  time  to  run,  ib. ;  see  Entail. 

Legacy,  may  be  constituted  by  bill,  343 ; 
nuncupative  legacies  valid  to  extent  of 
£100  Scots,  470 ;  when  they  are  valid  for 
a  larger  sum,  ib. ;  how  it  may  be  consti- 
tuted, ib. ;  effect  of  error  in  cause  of  grant- 
ing, 471 ;  and  in  legatee's  name,  ib. ;  inten- 
tion to  bequeath  will  not  constitute  a  le- 
gacy, ib.  ;  legatum  rei  alienee^  ib. ;  legacy 
of  heritage,  %b. ;  legatum  liberationism  472  ; 
universal  what  it  includes,  ib. ;  univer- 
sal legatee  is  liable  for  debts,  ib, ;  general 
powers  of  legatee,  473  ;  special  powers  of 
legatee,  ib. ;  annual  proceeds  of  legator's 
whole  estate  is  not  a  special  legacy,  ib. ; 
it  is  not  revoked  by  subsequent  general 
settlement,  ib. ;  if  subject  perish.  474  ; 
implied  revocation,  io.  ;  "  free  '  and 
"  clear"  relieve  legatee  of  legacy  duty,  i6. ; 
conditional^  condition  must  he  purified, 
474  ;  the  legatee  must  survive  testator, 
ib. ;  executors  of  legatee  cannot  claim, 
475 ;  it  vests  a  morte  testatoriSf  ih. ;  see 
Eee  and  liferent ;  when  it  vests,  if  pay- 
able after  death  of  two  persons,  476  ; 
testator's  intention  may  be  indicated  by 
powers  conferred,  477  ;  when  to  a  party 
and  his  heirs,  it  does  not  lapse  by  lega- 
tee's predecease,  ib. ;  Will  of  a  pre-deceas- 
ing  legatee  does  not  carry  legacy,  ib.  ; 
difference  as  to  vesting  between  lega- 
cies and  provisions  to  children,  ib. ;  does 
the  condition  dies  ineertus  attach  to  legacy 
or  to  date  of  payment?  ib. ;  presumption 
is  in  favour  of  vesting,  478 ;  manner  in 
which  destination-over  affects  vesting, 
479 ;  rule  si  sine  Uberis,  ib. ;  this  rule  ex- 
tended to  other  relations,  ib. ;  when  to 
two  or  more  persons,  479  ;  substitution 
by  means  of  trust,  4S0 ;  see  Provisions 
substitution  tji.  Institute;  mode  of  consti- 
tuting against  heir  in  heritage,  662. 
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Legtt  harharorwm^  486. 

Led  dm — ^how  it  may  be  diicharged,  427-8  ; 
discbargo  by  cbild  to  fatber  increaseg  legi- 
tim  of  otber  cbildreD,  428  ;  exception 
wbere  discbarffe  granted  alW  bis  death, 
ib, ;  it  cannot  be  ezchided  after  marriage, 
t&.,  439  ;  see  Mctrriage  contract. 

Letters  of  four  forms,  278. 

liCtters  of  general  charge,  see  Adjudication 
in  impUmenL 

Letters  of  special  charge,  see  Adjudication 
in  implement. 

Liferents,  649 ;  powers  of  liferenter  by  re- 
servation, 819  ;  by  constitution,  ib. :  when 
assigned,  assignee  cannot  be  infeft,  ih. ;  as 
a  fund  ot  credit,  ih. ;  see  Fee  and  Liferent. 


Mailla,  614. 

Malcomi  legeSt  498. 

Marculfus — styles  of,  486 ;  contain  the  germs 
of  present  forms,  tb. 

Mamagc — effect  of  marriage  when  there  is 
no  contract,  421 ;  communion  of  goods, 
ib.;  of  whom  the  society  consists,  422; 
feudal  relation  is  not  disturbed  by  it* 
ib.  ;  communion  of  goods  consists  of  all 
moveables  and  rents,  tb. ;  no  fund  which 
did  not  exist  during  the  marriaee  can 
be   included  in  it,  to. ;    it  is  under  the 

.  control  of  the  husband  during  the  mar> 
riage,  ib.;  husband  liable  for  his  wife's 
debts,  ib. ;  wife's  next  of  kin  can  claim  no 

5 art  of  the  goods  in  communion  by  her 
eath,  when  she  predeceases  her  husband, 
t6. ;  rights  of  parties  on  its  dissolution,  423 ; 
former  effect  of  dissolution  within  year  and 
day,  ib.;  deeds  containing  conditions  in 
restriction  of  marriage — in  what  cases  con- 
ditions are  valid — when  invalid,  68. 

■  legal  effect  of  in  regard  to  heritable 
property,  640 ;  legal  disposition  of  hus- 
band's heritable  property,  U>. ;  see  Terce 
—  Courtesy. 

— -  antenuptial  contract — its  provisions, 
424;  provisions  to  wife  by  bond  of  an- 
nuity, ib. ;  by  giving  her  a  life-rent  of  a 
certain  sum,  ib. ;  or  of  conquest,  ib. ;  re- 
striction on  account  of  second  marriage; 
425 ;  provision  of  furniture,  tb. ;  allowance 
for  mournings,  and  interim  aliment,  ib. ; 
jus  relictoi  should  be  discharged  where 
provisions  are  granted,  425,  657 ;  case  of 
implied  discharge,  426 ;  if  settlement  be 
revocable,  dischaiige  is  not  implied  by 
wife's  consent,  ib. ;  nor  by  her  accepting 
of  a  liferent  of  the  whole  estate  contained 
in  a  deed  to  which  she  was  not  a  party, 
ib. ;  it  will  be  held  discharged  if  she,  after 
the  marri»ge,  accept  provisions  declared  to 
be  in  BatiNfactiou  of  it,  ib. ;  homologation 
by  widow,  ib. ;  manner  of  making  settle- 
ments on  children,  i6. ;  power  of  division, 
ib. ;  division  must  extend  to  all  the  chil- 
dren, 427  ;  and  must  not  be  illusory,  ib. ; 
father  may  delegate  power  of  division,  ib. ; 
when  only  one  survives,  he  is  entitled  to 
the  whole,  ib.;  children  share  equally  if 
\Hn\er  h*  not  exercised,  ib. ;  issue  of  a  pre- 


deceasing child  are  entitled  (o  thefr  -pa- 
rent's share,  427,  442;  sliare  of  prede- 
ceasing child  may  be  apportioned  among 
children,  427;  effect  of  discharge  of  jus 
reliciae,  428 ;  sum  provided  to  children  ia 
not  subject  to  legacy- duty,  429;  obliga- 
tion for  annuity  to  widow  confers  jvs  ere- 
ditif  ib. ;  manner  in  which  its  value  is  to 
be  computed,  ib. ;  mode  of  making  wife's 
provisions  preferable  to  creditors,  430; 
bond  for  an  alimentary  allowance  gives  jus 
eredili  during  husbaiid's  Hfe,  i&. ;  provi- 
sions to  children  payable  at  father's  death 
gives  only  spes  suecessionis,  ib. ;  mode  of 
conferring  jt/«  crediti,  431 ;  see  Fee, Fee  and 
Liferent;  wife's  property  is  generally  con- 
veyed to  husband,  434 ;  when  wife  nas  a 
preferable  claim  on  her  own  property,  A. ; 
husband  bound  to  make  ^ood  tne  proTisions 
though  tocher  be  not  paid,  ib. ;  jus  mariti 
and  right  of  administration  may  be  ex- 
cluded, ib. ;  how  thev  may  be  excluded, 
435 ;  and  by  whom,  to. ;  wnat  is  8u£Bcient 
exclusion,  to. ;  provision  against  premature 
dissolution  of  the  marriage  no  longer  ne- 
cessary, 436;  nomiuation  of  parties  to 
demand  implement  on  behalf  of  wife  and 
children,  ib. ;  docs  not  render  their  claims 
contingent  on  conduct  of  parties  named, 
ib. ;  operation  of  the  contract  is  etispended 
until  marriage,  178,  437 ;  homologation  of 
defective  contract,  ib. ;  bars  right  of  Court 
to  award  aliment  to  widows  imperfectly 
provided  for,  658 ;  favourable  construction 
put  upon  this  deed  by  Court,  659,  660. 

Marriage  {continued) — articles,  form  and  pur- 
]K>se  of,  659 ;  they  have  with  subaequent 
contract  the  same  effect  as  an  antenuptial 
contract,  ib. 

— -  casualty  of,  492 ;  in  ward  tenures,  603 ; 
single  avail  and  double  avail,  ib. 

contract  of,  in  relation  to  heritable  pro- 
perty— its  style,  642 ;  settlement  of  bus- 
band's  estate,  ib.  et  seq-;  destination  to 
"heirs-male,"  643;  heir  may  reduce  gra> 
tuitous  deed  to  his  prejudice,  644;  now 
far  fee  remains  in  father,  ib. ;  heir  cannot 
protect  his  spes  sueeessionis  by  diligence, 
%b. ;  upon  a  sale,  how  far  heir  has  jus  cre- 
diti for  the  price,  646;  destination,  gratui- 
tous, ^Kooa  substituti«  after  children,  ib. ; 
father's  power  to  affect  the  succession  with- 
in reasonable  restrictions,  646;  competition 
of  heir  with  father's  creditors,  ib. ;  mode 
of  bestowing  jus  crediti  on  heirs,  ib. ; 
heir's  rights  may  be  made  preferable  by 
sasine,  647 ;  fiduciary  fee  in  father  for 
children  nascituri,  648  ;  settlement  ofwife^s 
estate^  ib.;  see  Fee^  Fee  and  Ltfereniz 
trust  secures  the  interests  of  heirs  and 
substitutes,  663 ;  destination  of  whole  pro- 
perty to  heirs  of  the  marriage,  654;  to 
heirs  and  bairns  carries  property  to  oldest 
son,  ib.;  exception  of  burgage  subjects, 
ib. ;  see  Destination;  heir  maj  discharge 
his  right  under  contract,  665. 

—  provision  to  wife  heritably  secured,  667 ; 
by  annuity,  ib. ;  by  locality,  ib. ;  thia  pro- 
vision bars  claim  of  terce,  ib. ;  see  Pro- 


INDEX. 


867 


vwMm,  Bond  of ;  obligation  to  infeft,  ^^8; 
reqaisites  with  regarato  obligation  appli- 
cable to  settlement  on  the  family,  tb. ;  in 
fHVour  of  the  wife,  ib. ;  where  husband^s 
right  personal,  Uk  ,  provisions  to  younger 
children,  where  hentably  secured  or  by 
trusty  659  ;  see  Protisioii,  hond  of;  wife's 
infeiiment  gives  her  a  preferable  claim, 
659 ;  warrant  to  iuieft  trustees  gives  them 
an  immediate  jua  credit t,  ib. 

MarnA^e  {continued) — postnuptial  contract  of 
—difference  between,  and  antenuptial  con- 
tract, 437  ;  it  is  obligatory  if  provisions  be 
suitable,  and  if  husband  ue  not  in  debt  at 
the  time  of  executing  if,  438  ;  is  subject  to 
law  of  donations  inter  virum  et  uxorem^  ib, ; 
is  revocable  in  so  far  as  not  rational  and 
equal,  ib. ;  its  provisions  must  be  propor- 
tionate to  parties*  means  at  time  of  grantmg, 
439 ;  it  cannot  bar  claim  oflegilim^  ib. ;  irre- 
vocable provisions  may  be  settled  on  children 
by  this  deed,  tb. ;  these  are,  however,  gra- 
tuitous, 440 ;  its  effect  on  antenuptial  con- 
tract, 439 ;  it  cannot  prove  its  own  narra- 
tive, 1*6. ;  wife  cannot  compete  with  credi- 
tors for  provisions  contained  in  it,  ib  ; 
husband  cannot  gratuitously  assign  fee  of 
fund  contained  in  it,  440 ;  exception  to 
this  rule,  ib, 

— -  contract  of,  upon  second  m.irriage 
— husband  can  encroach  on  fund  provided 
to  first  family  to  make  provision  for  his 
second  wife  and  family,  440,  656;  rules 
with  regard  to  this  power,  440,  441  ;  can 
husband  encroach  on  fund  over  which 
first  family  have  Jim  crediiif  657. 

proposals  of,  will  not  form  a  contract, 

178. 

Married  women  are  incapable  of  contract- 
ing, 35  ;  husband  curator  of,  ib. ;  his  con- 
sent not  sufficient  to  validate  her  obliga- 
tion, ib. ;  see  Adminiatratian  Eiaht  of; 
homologation  of  her  obligations  when  she 
has  become  aui  juris  removes  nullity,  36 ; 
her  obligations  affect  her  separate  pro- 
perty, where  in  rem  rertutn  of  berselff  ib. ; 
she  may  dispose  of  heritable  praperty,  ib. ; 
bat  subject  to  curatorial  power  of  husband, 
il. ;  her  obligations  during  separation  from 
husband  receive  effect,  37  ;  may  contract 
so  as  to  be  subject  to  diligence  when  hus- 
band is  residing  abroad,  38;  but  cannot 
in  such  circimastances  alienate  heritable 
property  without  his  consent,  ib.\  may 
grant  mortis  causd  deeds  and  bonds  affect- 
ing her  separate  estate,  38,  460 ;  may  act 
as  a  trustee  and  sine  gud  fMm,  39,  671 ; 
judicial  ratification  by,  39;  see  Judicial 
JRatification. 

Messengerat-arms,  agreement  between,  and 
law-agent,  57. 

Midconple,  see  Completion  of  Tide. 

Mid-impediment,  605. 

Mines  and  Minerals— eflect  of  reservation  in 
feu,  573. 

Minister — agreement  not  to  apply  for  ang- 
menta^on  not  binding,  56;  may  act  as 
notary  in  subscription  of  testaments  in  his 
own  parish,  137 ;  but  his  subscription  must 


contain  essentials  of  valid  notarial  sub- 
scription, ib. ;  stipend  is  arrestable,  SIO ; 
see  Officer  public. 

Minors  —  30  ;  have  a  limited  capacity  of 
contracting,  ib,  ;  may  choose  curators, 
or  act  without,  31 ;  law  docs  not  impose 
curators  upon,  ib, ;  their  deeds  are  signed 
by  curator  as  consenting,  ib.;  within  what 
limits  deeds  may  be  granted  by  curator 
affecting  their  estates,  ib, ;  may  alienate 
their  heritable  property  with  consent  of 
curators,  33;  right  of  challenge  during 
quadriennium  utiles  ib,;  deeds  granted 
by,  without  consent  of  curators,  null,  so 
far  as  not  in  rem  versttm,  ib. ;  restitution 
where  not  in  rem  iJcrsum,  A. ;  may  execute 
a  mortis  causd  deed  disposing  of  move- 
able estate,  34,  460 ;  but  not  of  horitoge, 
even  with  consent,  34 ;  deeds  which  they 
may  be  compelled  to  grant,  not  liable  to 
challenge,  ib, ;  may  execute  presentiitiou 
to  church  without  curators,  ib. ;  parties 
contracting  with  them  bound  to  implement 
their  obligations,  ib.  ;  may  act  as  instru- 
mentary  witnesses,  109  ;  see  Indenture ; 
gratuitous  discharge  by,  is  invalid,  262 ; 
debtor  cannot  be  required  to  pay  to,  ib. ; 
arrestment  comi>etent  against,  without 
citing  curators,  307  ;  bond  by  a  minor,  201 ; 
cannot  enter  into  a  contract  of  copartnery, 
409. 

Minute  of  sale — its  clanses,  837. 

Missives  of  salt — what  they  should  consist  of, 
828 ;  obligation  of  seller  to  give  valid 
title,  ib.'j  what  constitutes  a  valid  po- 
gress,  829 ;  obligation  of  seller  to  deliver 
a  valid  disposition,  832  ;  obligations  of 
purchaser  to  pay  price,  836 ;  price  may  be 
matter  of  reference,  ib, ;  date  of  payment 
of  price,  ib. ;  abatement  of  price  where 
error  in  substantials,  ib. ;  they  must  be 
stamped  before  they  can  be  used  in  evi- 
dence, ib. 

Montgomery  Act,  see  Entail. 

Mortification,  501. 

Moveable  rights,  division  of,  231, 446 ;  mode 
of  their  transference,  ib. 

Moveable  real  rights — are  transferred  by  dis- 
position ;  its  iorm,  446 ;  it  should  retcr  to 
an  inventory,  ib. ;  its  warrandice  is  from 
fact  and  deed,  ib. ;  iustiniment  of  posses- 
sion completes  right,  447  ;  effect  of  dispo- 
sition and  instrument  in  questions  with 
ci^ditors,  ib, ;  articles  sold  cannot  now  be 
arrested  in  hands  of  seller,  ib. ;  a  second 
purchaser  may  demand  delivery,  ib,  : 
wliere  goods  are  in  the  baud  of  a  third 
party,  448. 


Non-Entry,  casualty  of,  504;  non-entry 
duty,  when  not  exigible,  504,  505 ;  is  not 
purged  until  vassal  be  infeft  on  charter, 
775. 

Notarial  subscription,  when  party  cannot 
write,  he  subscribes  by  notaries,  105  ;  his- 
tory of  notarial  subscription,  106 ;  notary 
must  ascertain  (1.)  identity  of  party  before 
subscription,  ib.\  (2.)  reason  of  assistance 
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Leine  required,  tb. ;  e£Eect,  where  party 
coula  write,  ib. ;  notary  must  reoeire  war> 
rant  to  act,  106 ;  subscription  and  dooquet, 
tb. ;  what  is  sufficient  mandate,  107 ;  it 
must  be  stated  in  docquet,  tb. ;  notaries 
must  sign  simultaneously,  t& ;  four  wit- 
nesses must  attest  subscription  of  both 
notaries,  ib. ;  parish  minister  may  act  as  no- 
tary in  subscnption  of  testaments  in  his  own 
parish,  137  ;  one  notary  and  two  witnesses 
sufficient  to  subscribe  a  testament,  461. 

Notary-Public,  his  duties  in  giving  sasine, 
548 ;  interested  notary  may  not  officiate, 
554 ;  long  docquet  dispensed  with,  593. 
SeeBiU, 

Novation  and  Delegation,  see  Dueharye. 

Novodamus,  charter  of,  773 ;  its  effect,  ib. ; 
may  include  lands  not  formerly  feued,  ib. ; 
how  far  ineffectual  without  warrant,  tb. 


Oath  of  homage,  lands  held  by,  491. 

Obligations — what  may  be  the  subject-matter 
of,  47  ;  to  do  what  is  impossible,  or  eonira 
bonos  moretj  illegal,  ib, ;  ob  iurpem  cau- 
$am,  ib. ;  pactum  super  hetreditcUe  vieentiSf 
legal,  48 ;  tpownones  Ittdiercc,  49,  50 ;  pro- 
visions of  6  &  6  Will.  ly.  c.  41,  51 ;  to 
facilitate  a  bankrupl^s  discharge,  ib. ;  do- 
cuments of  debt  null  under  the  Tippling 
Act,  ib. ;  where  subject  is  matter  of  con- 
troversy, ib.  ;  pactum  de  quotd  litis,  52 ; 
trustees  affecting  subject  ot  trust,  54  ;  con- 
trary to  provisions  of  Turnpike,  and  Cus- 
toms, and  Excise  Acts,  55  ;  pactum  illiei- 
ttim  in  the  case  of  parties  holding  public 
offices,  ib. ;  bribery  or  simon v,  58 ;  con- 
taining impossible  conditions,  u>. ;  contain- 
ing conditions  in  restriction  of  marriage, 
ib, ;  in  undue  restraint  of  liberty,  60  ; 
mode  of  constituting,  186,  et  seq. ;  mode 
of  transmitting,  231,  et  seq. ;  mode  of  en- 
forcement, 271,  et  seq. ;  mode  of  extinc- 
tion, 259,  et  seq. ;  see  Discharge^  Deed. 

Occupancy,  original  foundation  of,  right  of 
property,  20. 

Officer  public— can  he  assign  or  impledge 
his  salary  ?  56 ;  may  be  ordained  to  pay 
part  of  salary  to  creditors,  57  ;  agreement 
between  two  public  officers  whereby  one 
became  bound  to  perform  the  duties  of 
both  offices,  not  sustained,  ib. 

Open  doors,  letters  of,  295. 

Pactum  de  quotd  litis  illegal,  52. 

Factum  super  hereditafe  viventis,  not  illegal, 
48 ;  Court  has  authorized  guardians  to 
enter  into  this  contract,  49. 

Pare^i  cnrice^  the  witnesses  and  relator  of 
feudal  cjants,  508. 

Parts  aucT  pertinents — what  pass  as,  523-4  ; 
do  mills  pass  as  parts  and  pertinents  ?  ib. ; 
external  accessories  pass  as  part  and  per- 
tinent, ib, ;  discontiguous  subjects  may  be 
carried  as  part  and  pertinent,  525 ;  what 
possession  is  necessary  to  carnr  as  part  and 

'  pertinent,  ib. ;  greater  regaha  cannot  be 
carried  as  part  and  pertinent,  526* 


Partnership,  see  CopartiuTy. 

Patent  rights,  mode  of  assignment,  256. 

Patronage,  origin  of,  767  ;  may  be  conTeyed 
without  any  part  of  lands  with  which  it 
was  connected,  ib. ;  the  conveyance  must 
embrace  full  right,  ib. ;  disposition  o^  its 
form,  767. 

Penal  Bond,  see  Bond. 

Personal  Bond,  see  Bond, 

Personal  rij^hts  to  land,  see  Ditpontian  and 
Assignation. 

Poinding,  different  kinds  of,  295 ;  warrants 
for  poinding,  ib. ;  warrant  now  contained 
in  extract  decree,  296 ;  when  it  may  pro- 
ceed, ib. ;  only  valid  when  done  by  oay- 
light,  ib.]  on  Sabbaths  or  Fast  dajs, 
void,  297 :  gocNds  poindable,  ib. ;  growmg 
corn  may  be  poinded,  ib. ;  of  goods  already 
arrested,  ib. ;  implements  of  hnsbandry  not 

Soindable,  ib. ;  nor  are  goods  of  which 
ebtor  is  only  joint  proprietor,  ib.,  417. 

execution  of,  its  form,  298 ;  modem 

practice  in,  ib. 

—  effect  of  payment  by  debtor,  298 ; 
floods  claimed  by  a  third  party,  ib. ;  con- 
junction of  other  creditora  in,  299 ;  report 
of  poinding  to  the  Sheriff,  i6. ;  sale  of 
poinded  goods,  ib. ;  report  of  sale,  ib. ; 
poinder  or  other  creditor  may  purchase  at 
the  sale,  300 ;  requisites  of  the  appraise- 
ment, ib. ;  of  the  report,  ib.;  as  to  fixing 
sale,  ib. ;  of  reporting  the  sale,  ib. ;  She- 
riff's power  in  poindings,  301. 

the  ground,  to  whom  competent,  826 ; 

what  it  attaches,  ib. ;  form  of  summons, 
i&. ;  its  conclusion,  ib. ;  effect  of  this  dili- 
gence limited  by  Bankrupt  Act,  ib. 

Possession,  what  amounts  to  in  the  sense  of 
Act  1617,  c.  12,  830. 

Precept  of  elare  constcUf  see  Clare  Constat 

Precept  from  Chancery,  see  Chancery, 

Precept  of  sasine,  see  Charter, 

Presbytery,  judgment  by,  need  not  he  signed 
when  pronounced,  101. 

Prescription,  statutory  enactments  regarding, 
829 ;  yeare  of  minority  are  deducted  firom 
period  of  prescription,  830. 

—  consolidation  of  dominiitm  diredtim 
and  dominium  utile,  by,  633. 

—  of  arrestments,  312. 

of  bills,  see  Bills,  prescription  of. 

— —  of  cautionary  obligations,  215. 

—  of  services,  see  iSertiee. 
Primogeniture,  law  of,  422. 

Principality  of  Scotland,  entry  of  vassals, 

785. 
Privileged  deeds,  see  Deeds  privileged. 
Procurator,  see  Attorney. 
Procuratory  of  resignation,  591 ;  see  Besig- 

nation ;  does  not  £eUI  by  death  of  granter 

or  grantee,  595. 
Progress  of  titles — ^what  is  a  valid  proeresa  ? 

829. 
Prohibitions  in  entails,  see  EntaiL 
Promissory  notes,  see  BiUs. 
Property,  division  of  by  Roman  law,  184 ; 

division  of  b^  Law  of  Scotland,  ib. 
Protest,  see  BtUs,  negotiation. 
Provision  bond  of— in  favour  of  a  wife,  is  pre- 
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sumed  to  inclade  former  provisioDS,  441 ; 
in  faYour  of  cliildreD,  diyicung  antenuptial 
proTisions,  ib. ;  is  presumed  additional  to 
former  provision,  w. ;  exceptions  to  this 
rule,.  441-2  ;  gives  child  Jua  eredki,  if  far 
ther  was  solvent  when  it  was  delivered, 
442  ;  application  of  maxim,  dies  incertu$^ 
&c.,  tb.\  provision  falls  if  payable  at 
grantor's  death,  and  child  predecease,  t6., 
477  ;  unless  such  child  leave  issue,  442  ; 
provision  payable  at  father's  death  gives 
no  jxu  creditij  tb. ;  when  payable,  no  term 
being  specified,  443 ;  a  bond  with  clause 
of  return  may  be  assigned  for  onerous 
causes,  444 ;  see  JSntaU. 

Provisions  to  wife  and  children  under  contract 
of  marriage,  see  MarHage-contracU 

Provisions,  substitution  in — eflfect  if  person 
first  called  be  vested,  443  ;  who  are  pro- 
per substitutes,  t6.;  substitution  is  not 
proper  in  moveables,  t6. ;  efiect  of  substi- 
tutmg  children  to  each  other,  444  ;  and  of 
clauses  of  return,  ib. ;  substitution  takes 
effect  though  child  die  before  term  of  pay- 
ment, ib. ;  terms  which  infer  substitution, 
ib.    See  Entail. 

Pupils — who  are  pupils,  30 ;  they  are  incap- 
able of  contracting  without  tutors,  ib. ; 
decree  in  foro  cannot  be  pronounced 
against  a  pupil  unless  his  tutors  appear, 
31  ;  are  exempt  from  imprisonment  for 
civil  debt,  ib. ;  deeds  granted  by,  are  signed 
by  tutor  alone,  t'6. ;  action  may  be  com- 
menced in  name  of  pupil,  ib. ;  diligence 
used  before  appointment  of  tutor,  valid, 
ib. ;  within  what  limitations  deeds  may  be 
granted  by  tutors  affecting  their  estates, 
tb. ;  may  dispose  of  moveable,  but  not  of 
heritable  property,  ib. ;  sale  of  heritable 
jproperty  without  ^'udicial  authority,  null, 
tb. ;  Court  will  mterpone  authority  for 
sale  of  heritable  property  only  in  cases  of 
urgent  necessity,  32  ;  the  prevention  of 
loss  constitutes  necessity,  to. ;  authoritv 
granted  to  borrow  monev  over  and  sell 
estates  to  pay  debts,  ib. ;  deeds  which  they 
may  be  compelled  to  grant,  and  which  are 
not  liable  to  challenge,  34 ;  may  not  be 
instrumentary  witnesses,  109;  bond  by 
a  pupil,  201 ;  cannot  make  a  will,  460 ; 
action  of  cognition  and  sale,  741. 

Purchaser  not  bound  to  purchase  on  doubt- 
ful title,  830  ;  unless  he  previously  agreed 

to  take  title  as  it  stood,  831. 

I 

QUiEQUiDEii,  clause  of,  in  resignation  ad 
rem.f  691 ;  in  charter  of  resignation,  699. 

Bamkino  and  Sale — process  of,  at  the  instance 
of  creditors,  its  history,  733 ;  objects  of 
ranking  and  'sale,  734 ;  separate  actions 
formerly  required  to  carr^  through  process, 
ib. ;  necessary  qualification  of  pursuer,  ib. ; 
terms  of  summons^  ib. ;  whole  lands  of 
bankrupt  must  be  included,  736  ;  proced* 
ure,  ib. ;  properties  of  two  or  more  debtors 
may  be  included  in  one  summons  if  they 


are  bound  by  same  deed,  ib. ;  who  are  de- 
fenders, ib. ;  by  whom  suit  may  be  carried 
on  if  pursuer  die,  736 ;  procedure  if  de- 
fender die,  ib. ;  appointment  of  common 
agent,  ib. ;  proof  of  rental  serves  to  estab- 
lish bankniptcy,  ib. ;  requisites  of  the  proof, 
ib. ;  procedure  at  sale,  737  ;  procedure 
when  sale  not  at  first  effected,  ib. ;  decree 
of  adjudication  and  sale,  ib. ;  purchaser 
obtains  laud  free  of  all  burdens,  ib. ;  pur- 
chaser may  consign  price,  ib. ;  only  in 
banks  mentioned  in  the  Act,  738;  discharge 
of  price,  ib. ;  purchaser  may  be  infeft  a  me 
vet  de  me  on  decree,  738  ;  mode  of  comple- 
tion of  title,  ib .;  securities  are  assigned  to 
purchaser,  ib. ;  purchaser's  title  can  be  no 
better  than  debtor's  was,  739 ;  procedure 
under  the  ranking,  ib. ;  effect  of  decree  of 
ranking,  ib, ;  state  of  interests,  ib. ;  place 
in  ranking  depends  on  priority  of  infeft- 
ment  or  ailigence,  ib. ;  creditor  bound  to 
repeat  after  payment  if  he  had  no  security, 
ib. ;  expenses  of  sale  fall  on  postponed 
creditors,  740 ;  sale  may  proceed  at  any 
period  of  ranking,  ib. ;  heir  must  make  up 
bis  title  to  take  surplus,  741. 

Ranking  and  Sale  {continued)  ^at  the  in- 
stance of  an  heir-apparent — ^not  compe- 
tent after  service,  740  ;  when  competent, 
t6. ;  by  party  bond  fide  the  apparent  heir 
is  valid,  ib. ;  creditors  cannot  interfere,  ib. ; 
form  of  summons,  741  ;  heir  takes  surplus 
of  price  without  service,  ib. ;  expenses  laid 
upon  postponed  creditors,  ib. 

Batificationiby  married  woman — see  Judicial 
Ratification. 

Receipts — mere  passing  of  money  from  hand 
to  hand  where  not  in  discharge,  is  not  a 
receipt,  85  ;  to  tenants  need  not  be  proba- 
tive, 137.     See  Stamp  Receipt. 

Recognition,  casualty  of,  603. 

Reddendo^  clause  of,  630 ;  fixes  the  service 
to  be  rendered  to  superior,  ib. ;  reasonable 
civil  service  still  lawful,  ib. ;  provides  for 
casualty  of  relief  and  composition,  631. 

Regalia  excepted  from  vassal's  estate,  607  ; 
greater  regalia  cannot  be  conveyed  unless 
specified,  626. 

Registers,  local  and  general,  enumeration  of, 
162  ;  commissary  court  registers  abolished, 
ib. ;  system  by  which  they  are  managed, 
163. 

Registration  for  execution,  its  origin,  166 ; 
clause  of,  name  of  procurator  consenting 
to  registration  lefl  blank,  167  ;  consent  of 
procurator  not  now  necessary,  168;  for- 
merly fell  by  death  of  granter,  i'6. ;  Acts 
passed  to  remedy  this  defect,  ib. ;  its  com- 
ponent parts,  166;  consent  to  registration 
m  books  of  a  particular  Judge  wilTnot  war- 
rant registration  in  other  books,  169  ;  must 
be  consented  to,  ib, ;  for  preservation  and 
execution  in  Books  of  Council  and  Ses- 
sion, 163  ;  deeds  given  in  for  registration 
must  be  booked  within  twelve  months  from 
date  of  giving  in,  164 ;  extracts  may  be 
given  out  before  deed  is  booked,  ib, ;  deed 
may  be  given  out  if  not  booked  to  correct 
error  in  testiog-clause,  ib. ;   deed,  when 
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booked,  may  not  be  remoyed  except  in 
cases  of  absolute  necessity,  (6. ;   are  the 
Books  of  Coancil  and  Session  a  register 
for  publication  ?  166- 
Begistration— duration  of  charges  upon  de- 
crees of— formerly  fifteen  days,  159  ;  now 
limited  to  fourteen  days,  ib. ;  charge  on 
,    bills  limited  to  six  da3rB,  ib. ;  consent  to 
execution  on  six  days'  charge,   ib. ;   for 
preservation,  its  effect,  160  ;   register  of 
probative  writs,  ib. ;  separate  from  register 
for  execution,  tb. 
— —  for  publication,  applies  to  writs  con- 
nected  with    heritable    rights,   IGO ;   its 
advantages,  161,  557,  558  ;  its  history  in 
Scotland,  559,  et  seq. 
—  system  of,  general  results,  163. 

of  entails,  699  ;  requisites,  ib. 

of   sasine,    within    sixty    days,   561  ; 

proper  register  must  be  selected,  t&. ; 
requisites  to  be  observed,  ib. ;  entry  in 
minute-book,  562  ;  transcription  of  instru- 
ment, ib. ;  certificate,  563j  registration  of 
new  instrument,  569;  competent  during 
party's  life,  ib.  ;  date  of  registration,  ib. ; 
importance  of  certificate  of  keeper  of  re- 
gister, ib. 

of  instruments  of  resignation  €Ul  rem : 

594. 
Reference^  see  Judicial  Reference. 
Rei  interventttSy  its  nature  and  effect,  179; 
in  leases,  179,  180  ;  in  sales  of  land,  180. 
Relief,  casualty  of,  505. 
Relinquishment  of  superiority,  778. 
Rents,  ri^ht  to  exact  may  bo  assigned,  251. 
Reservations  by  superior,  573  ;  of  mines  and 
minerals,  ib. ;  distinction  between  personal 
and  permanent,  576. 
Resolutive,  see  Irritant  and  Resolutive. 
Reepondentia^  bond,  see  Skips. 
Retrocession,  its  form,  258  ;  it  must  be  inti- 
mated, ib. 
Resignation — transmission  by,  588 ;  procuro- 
tory  does  not  fall  by  dentn  of  grantor  or 
grantee,  595;  ceremony  abolished  in  Grown 
charters,  598. 

infavorem — instrument  abolished,  697. 

ad  remanentiam,  its  puroose,  588  ;  so- 
lemnities used,  ib. ;  see  Dispasilion  by 
vastcd  to  superior ;  ceremony  of  resigna- 
tion, 592 ;  acceptance  by  superior  neces- 
sary, ib. ;  symbols  used,  593  ;  instrumemtf 
not  challengeable  on  ground  of  erasure, 
ib. ;  propnis  manibus^  ib. ;  instrument 
must  be  recorded  within  sixty  days,  594  ; 
superior  by  resignation  takes  under  bur- 
dens, ib. ;  see  Disposition  with  back-bond. 
—  charter  of — its  clauses,  598  ;  contains 
no  warrandice.  599 ;  is  sufficient  title 
against  grantor  without  sasine,  ib. ;  it 
gives  only  incomplete  right  till  sasine,  600. 
Reversionary  rights,  see  Pactum  super  hmre- 

ditate  viventis. 
Revocation,  see  Disposition  mortis  causa, 

Testament. 
Roman  law,  attestations  of  testaments  ac- 
cording to,  71. 
Rbsebery  Act,  see  Entail. 
Roup,  articles  of— claoses  of,  838. 


Sabbath — judicial  acts  done  on  Sabbttth, 
except  those  done  ex  necessitate,  nnll,  63  ; 
private  deeds  executed  on,  are  valid,  Al 
Sale  of  Heritable  Property,  see  Missives  of 
Sale  J  Minute  ofScXe;  obligation  of  seller 
to  give  valid  title,  828 ;  requisites  with  re- 
gard to  inventory  of  titles,  830 ;  title  where 
doubtful,  %b.\  examination  of  leases,  &c.,  831 ; 
obligation  of  seller  to  deliver  valid  disposi- 
tion, 832  ;  purchaser  may  resile  when  the 
subject  is  liable  to  reservation  unknown  to 
him,  ib. ;  title  must  be  furnished  tempeutir^ 
833  ;  obligation  to  disencumber  lands,  ib. ; 
seller  must  purge  record,  835 ;  purchaser 
may  retain  price  till  burdens  are  purged, 
ib. ;  obligation  to  disburden  not  limited 
to  burdens  on  record,  U>. ;  how  price  may 
be  made  a  burden  on  the  property,  837. 
Sale,  under  Heritable  Securities  Act,  811 ; 

requisites  of,  ib. 
Salmon-fishings  not  conveyed  as   part  and 
pertinent,  526,  765 ;  are  inter  regcaia,  765 ; 
now  they  may  be  granted,  xb» ;  how  they 
may  be  transmitted,  ib. 
Salvo  jure  eujusUbet  clause  in  confirmations, 

605  ;  its  effect,  674. 
Sanctuary,  Abbey  of  Holyrood,  292 ;  debts 
contracted  witdin  it  render  debtor  liable 
to  imprisonment,  ib, ;  goods  not  p<Aiidable 
within,  297. 
Sasine,  precept  of^  see  Charter, 
'         delivery  of  sasine  necessary  to  eom- 
plcte  vassal's  right,  541,  542,  546;  histoiy 
of  delivery  of  sasine,  542  ;  competent  nnder 
eeneral  precept  to  infeft  in  all  grantee's 
lands,  557. 

instrument  of,  when   introdnced   into 

Scotland,  546  ;  its  definition,  ib. ;  old  form 
cf  instrument,  ib.  et  seq. ;  requisites  as  to 
dates,  548  ;   essentials  as  to  notary  wit- 
nesses, baillie,  and  attorney,  ib. ;  how  much 
of  charter  should  be  narrated,  549 ;  requi- 
sition of  attorney,  550 ;  delivery  of  wairant, 
ib. ;  precept  of  sasine  and  testing  dause 
are  engrossed  in  the  instrument,  ib. ;  clause 
of  deliveiy  of  sasine,  ib. ;  symbols  of  infeft- 
ment,  551 ;  clause  specifying  the  taking 
of  instruments,  ib. ;  declaration  that  sssbe 
has  been  given,  tb.  ;   when  are  separate 
acts  of  iufenment  necessary  ?  552  ;  specifi- 
cation of  hour  when  sasine  given,  563 ; 
names  of  the  witnesses  must  be  inserted, 
ib.  ;  essentials  of  notary's  docquet,  554 ; 
statutory  requirements  as  to  subscription 
and  numbenng  of  pages,  ib. ;  instrument 
must  identify  the  lands,  556  ;  history  and 
statutory  provisions  of  registration,  557,  e( 
seq* ;  .proper  register  must   be   selected, 
561  ;  formerly  required  to  be  within  sixty 
days,  ib. ;  requisites  as  to  recording,  561, 
et  srq. ;  lost  sasine  how  supplied,  564  *  mi 
recorded  sasine  has  no  effect,  ib. ;  ssewform 
of  instrument,  design  of  infeftmoDt  act, 
506 ;  terms  of  the  statute,  ib, ;  clauses  of 
new  instrument,  ib.  et  sea. ;  sasine  in  qoa> 
lified  terms,  567  ;  symbols  now  abdidsed, 
568  ;   statutory  union  where   applicable! 
ib.\  where  sasine  given  under   burdens, 
ib. ;  functions  of  witnesses  under  new  act 
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t&. ;  date  of  instmraent,  668,  569.  See 
JiegUtration  o/Sa»ine. 

Saaine — oldoctBnotreBcinded  by  new  Statate, 
569 ;  expeding  new  iustrument  where  for- 
mer defective,  570. 

propriit  manibux  still  competent,  570; 

granter's  sabscription  necessary^  571; 
clause  of  deliver^',  ib. ;  not  protected  from 
challenge  of  erasure,  ib. 

Sasine  ox,  784. 

Saaines,  Bcgister  of,  its  purpose,  1 60. 

Schoolmaster,  heritors  cannot  appoint,  to 
hold  office  daring  their  pleasure,  55. 

Search  for  incumbrances,  what  registers  it 
ought  to  embrace,  834 ;  should  be  for  forty 
years,  ib. ;  rules  regarding,  ib. 

Sequestration  Mercantile — ^with  regard  to 
heritable  property,  effectual  from  date  of 
first  deliverance,  742 ;  appointment  of 
trustee,  ib. ;  his  title  to  lands,  ib. ;  how 
trustee  may  make  his  right  real,  743; 
where  bankrnpt*s  right  was  only  personal, 
trustee  should  obtain  decree  of  adjudica- 
tion and  charter  from  superior,  744 ;  trus- 
tee may  grant  conveyances  without  making 
up  any  title,  ib. ;  procedure  where  bankrupt 

.   dead,  and  heir  has  made  up  title,  744 ; 

.  trustee  acquires  estates  acquired  by  bank- 
rupt after  scauestration,  ib.;  sale  bv  trustee 

.  competent  where  no  heritable  creditor  has 
taken  steps  to  sell,  or  if  he  have  delayed 
procedure,  t&. ;  trustee  can  only  sell  under 
burden  of  preferable  securities,  tb. ;  trustee 
grants  disposition,  ib. ;  its  effect,  ib. ;  trustee 
may  not  purchase,  ib. ;  nor  may  any  one 
for  his  behoof,  ib, ;  trustee  may  sell  with 
consent  of  heritable  creditor,  ib. ;  a  credi- 
tor may  sell  by  virtue  of  his  own  power  of 
Bale,  745 ;  creditor  may  purchase,  w. ;  judi- 
cial sale  of  bankrupt's  estate,  tb. 

Service — in  what  cases  unnecessary,  750  ; 
necessary  in  cases  of  aubstitution,  751 ; 
whether  ancestor's  right  were  real  or  per- 
sonal, lb, ;  who  is  entitled  to  serve  heir, 
ib. ',  service  must  be  to  last  fiar,  ib. ; 
where  institute  dies  having  only  possessed 
on  a  personal  title,  ib. ;  when  service  is  as 
heir  to  grantor,  752 ;  procedure  where  in- 
stitute predeceases  testator,  ib. ;  heir  must 
be  served  in  proper  character,  754 ;  service 
as  heir  of  line  does  not  carry  subjects  settled 
bv  special  destination,  ib. ;  as  "  heir  of  ]>ro* 
vision,"  ib, ;  mention  of  deed  containing 
destination  not  formerly  necessary,  id. ;  ne- 
cessary under  new  Act,  ib. 

general  —  effect  of,  754,  755  ;  what 

rights  it  transmits,  tb. ;  imports  universal 
representation,  759 ;  operates  a  complete 
transmission,  ib. ;  may  be  combined  with 
special,  ib> 

special,  necessary  in  the  case  of  all 

subjects  in  which  ancestor  died  infefl, 
755  ;  carries  only  subjects  embraced  in  it, 
759  ;^  and  implies  general  service  so  far, 
ib. ;  it  falls  if  not  followed  by  infeflment, 
ib, ;  special,  contains  warrant  for  infeil- 
ment,  759  ;  is  not  transmissible,  760 ;  will 
not  serve  as  a  warrant  for  resignation,  ib, 

—  old  mode  of  expeding,  755;  nature 


of  the  brief,  756 ;  heads  of  inqniry  in  the 
brief,  ib, ;  mode  of  inquiry,  ib. ;  procedure 
before  the  jury,  757 ;  verdict  then  re- 
toured  to  Chancery,  ib. ;  re  tour  necessary, 
ib. ;  new  forms  in  services,  ib. ;  petition 
for  service,  ib.  ;  decree  of  service,  758  ; 
who  may  oppose  a  service,  ib. ;  competing 
services,  ib. 

Service — entry  cum  beneficio  inventarii,  use 
of,  760  ;  rules  regulating  heir's  liability, 
ib. ;  superseded  by  provisions  of  Service 
of  Heirs  Act,  f&. ;  by  whom  it  could  be 
made,  761 ;  it  must  be  made  before  ser- 
vice, ib. ;  how  benelits  of  limited  responsi- 
bility are  now  obtained,  ib, 

publication  of  abridgment  of  record 

of  services,  761. 

Services,  personal,  due  to  superior,  502  ;  mi- 
litary abolished,  ib. ;  actual  services  rarely 
prescribed  in  the  feudal  grant,  530 ;  rea- 
sonable civil  services  are  still  lawful,  ib.  ', 
prescribed  in  (rlause  of  reddendo,  ib. 

Servitudes — imposition  of,  574,  819. 

Ships — arrestment  of,  is  not  a  personal  dil^ 
gence,  305;  they  cannot  be  transferred 
without  written  title,  448 ;  deeds  relating 
to  their  building  and  transference,  ib. ; 
style  of  contract,  449 ;  must  be  registered 
to  enjoy  the  privileges  of  British  ships, 
ib. ;  penalty  of  not  registering,  ib. ;  what 
ships  may  be  registered,  ib, ;  form  and 
requisites  of  declaration  for  registry,  t&. ; 
number  of  shares  and  provisions  with 
regard  to  owners  and  joint  owners,  450  ; 
no  notice  of  trust  can  be  inserted  in  the 
register,  ib. ;  they  are  transferred  by  a 
vendition,  451 ;  requisites  of  a  vendition, 
ib. ;  it  must  be  registered,  i*6. ;  criterion  of 
preference,  ib. ;  requisites  with  regard  to 
registration  of  vendition,  ib. ;  enactments 
in  case  of  death  of  owner,  &c.,  ib. ;  defini- 
tion of  British  ships,  452 ;  enactments 
with  respect  to  mortgages,  ib. ;  bond  of 
bottomry,  453 ;  bond  of  responttentia^  ib, ; 
charter  party,  ib. 

Signature,  see  Charter ,  Croirni. 

Signet  Letters — may  be  issued  to  authorize 
diligence  upon  decrees  of  Inferior  Courts, 
281 ;  decree  conform,  ib. ;  in  edictal 
charges  the  inducice  must  bo  twenty-one 
days,  ib. ;  a  party  absent  more  than  forty 
days  from  his  residence  in  Scotland  may 
be  charged  edictally,  282  ;  may  now  pro- 
ceed at  the  instance  of  a  foreigner,  ib. 

Simony  an  illegal  consideration,  58. 

Simulate  and  collusive,  716. 

Skat  payable  by  udal  tenants,  497. 

Sovereign,  the  original  proprietor  of  all  lands 
and  paramount  lord,  497. 

Stamp  Acts,  enumeration  of,  84  ;  provisions 
in  case  of  stamp  of  wrong  denomination 
being  used,  85 ;  stamp  must  be  of  sufficient 
value,  t&. ;  adjudication  stamp,  86  ;  deeds 
exempted  from  stamp  duty,  to. ;  duplicates 
charged  with  reduced  rate,  88 ;  foreign 
instruments  do  not  require  stamps,  to. ; 
but  foreign  bills  now  require  to  be  stamped, 
ib. ;  deeds  not  chargeable  under  two  deno- 
minations, 89,  unless  granted  for  two  or 


more  considentioni,  t6. ;  nallitiea  andsr, 
ib.;  unatomptd deed  not mdmiHible  m  bti- 
denco,  ib;  eicapt  in  criminal  pruceedings, 
tfc.;  what  inrtnimentB  oannotbe  ■tnuipcd 
after  execution,  90 :  anBtsmped  instruDient 
Diay  hi  used  ■■  collaterHl  proof,  S>  ;  witb 
eKceptions,  deeda  mn;  be  stamped  nt  any 
time  on  paj-mcnl  of  penally,  91 ;  acknow- 
ledgment of  d«bt  with  promise  lo  repay,  xn- 
Etampable,  witb  obligation  to  repay,  may 
beBlamped,  93;  after  completion,  drod  can- 
not b«  altered  without  infringement  of 
stamp  acta,  94  ;  bow  deeda  null  under  aola 
can  be  enforced,  Oi. ;  enactment  requiring 

Ct  of  deed  to  lia  written  over  atamp,  95- 
Dted. 
Stampsreceipt,en»etinentregardingnBB0^95. 
SUtutes.— 1290,  c.  1,  *98  ;  2  Robert  I.,  c,  24, 
683  ;  1426,  c.  87,  400 ;  1429,  c.  ISO,  74  ; 
1449,  c  12.  157  ;  1449,  c.  18,  815 ;  1465, 
c.  41,  602  ;  1457,  c.  71,  501  ;  1469.  c.  27, 
799,  626 ;  1469,  c.  36,  584,  609,  733  ; 
1474,  c  67,  605,  776  ;  1475,  c.  66,  4!  ; 
1481,  c.  83,  39  ;  1603,  c.  98,  297  ;  1536, 
o-  9,  157  ;  1636,  c.  38,  594 ;  1540,  o.  76, 
284,  287  ;  1540,  c.  106,  600,  60S ;  1540, 
0  106,  746;  1640,  c.  117,  74,  100,  106; 
1661,  c.  7,  157  ;  1B55,  c.  20,  780  ;  1M6, 
c  29,  102  ;  1655,  c.  35,  31  ;  1563.  c.  81, 
694  ;  16S7,  c-  27,  786 ;  1668,  c.  56,  786  ; 
1672,  c.  53,  274 ;  1578.  c-  66,  684,  605 ; 
1679,  e.  70,  64,  324  ;  1679,  c.  80,  76,  103, 
106,111.135;  1581.0.119,44,821;  1684, 
0.  4.  76. 157 ;  1584,  c.  38, 137 ;  1687,  c.  62, 
188;  1692,0.138,773;  1593,  c.  179,  77; 
1694.  c.  216,  61 ;  1694,  c.  236,  188;  1597, 
«.  246,  792 ;  1597,  c  260,  604  ;  1597, 
0-  268,  820 ;  1699,  Tb.  Acts,  vol.  W.  184, 
669;  1600,  do.,  237,  569;  1600,  c.  13, 
.  821  ;  1617,  c.  12,  829 ;  1617.  c.  13,  762  ; 
1617,  c.  16,  160.  167,  659,  594,  789,  799  ; 
1617,  c  19,  607;  1621,  c.  14,  50;  162), 
c  20,  288  ;  1621,  c  28,  194  ;  1633,  c.  17, 
766;ie41,  No.  86,  190;  1661,0.31,749; 
1661,  c.  32,  194  ;  1661,  c.  61,  309  ;  1661, 
c  62,  786,  823;  1669,  c  3,  594;  1669, 
C.4,  296;  1672,0.2,689;  1672,0.7.96, 
688;  1672,  c.  19,  196.  734,  822;  1672, 
0.  21,  101 ;  1681,  c.  5,  78,  106,  286,  465, 
693  ;  1681,  q.  11,  789  ;  1681,  c.  17,  734  ; 
1681,  c  20,  326,  330,  363,  366;  1681, 
c.  21,  637;  1686,  c  22,  684,  692,  695, 
722,  rt  Itq. ;  1685,  c.  38,  164  ;  1686,  e.  43. 
280;  1686,  o.  4,  77,  287;  1686,  c.  17, 
96,  664;  1686,  a.  19,  660;  1690,  c.  6, 
64;  1690,  c  32,  786;  1690,  c-  20.  734; 
1690,  c.  23,  766 ;  1690,  c.  26,  252  ;  1693, 
c.5,637;  1693,  c.  12,  287;     """ 
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168,  262  ;  1693,  o.  28,  203  ;  1693,  o 
696,  698,  621,626  ;  1693,  c.  96,  762;  I69&; 
t.6,  215;  1695,  c.  24,  740,  760;  1696, 
c.  G,  67,  301,  B04 ;  1696,  c.  16,  83,  96 : 
1696,  c.  18,  500;  1696,  o.  26,  1 


6,811; 


6,  330,  3 


,  16G 


786  ;  6  Will,  &  Mnry,  c.  21,  84  ; 

2,  0.  22,  95  ;  4  &  5  Anne,  c.  66,   188 ; 

7  Anue,  c.  21,  46 ;  8  Anne,  c  9,  377  ; 


502;  1  Gm 
c  21,  46; 
7  Geo.  II., 
603,  637 ;  S 
II.,  c  40,  6 
506,  619,  6 
SO  Qeo-  11 , 
702,  711,  I 
864,  367 ;  I 
111.,  c.  4S, 


616 ;  49  a 
III.,  0.  43, 
64  Geo.  Ill 

804,  824; 
372, 377  ;  1 
3  Geo,  IV., 
C.  97,  466 ; 
IV.,  c  24, 
6  Geo.  IV., 
c.  67,  412;  ■ 
IV.,  0.  19, 
637  ;  8  &  4 
Will.  IV., 
c.  41,  61 ;  S 
Will.  IV., 
0.  33,  636, 
702,  708; 
6  &  7  Will. 
0.  70,  710 ; 
296,  el  leq., 
289  ;  2  &  3 
742  ;  2  &  3 
:.  48,  708 ; 


Vict., . 


34, 


6  &  7  Vict. 
381;8&9 
c  31,  798, 
eltt^i;  59^ 
8&9Vict, 
S81 ;  10  & 
Vict.,  e.  41 
c4S,  fill, 
Vict ,  c.  49, 
c  60,  804 ; 
698,  782,  ( 
694,  708,  ( 
449  ;  12  & 


817;  16  8e1 
Vict.,  e.  IK 
84,  320,  511 
17  &  18  Vic 
c.  104,  449 
IS  &  19  Vio 

19  Vict.,  c  1 
870;  19  &  2 

20  Vict.,  0. 1 
S81;  19  & 
19  &  20  Vic 
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Subinfeadatioii — clause  in  original  charter 
prohibiting,  575. 

tSuomission,  contract  of,  its  nature,  382 ; 
iuconTcnienccs  which  it  may  entail  upon 
parties,  383 ;  how  it  may  be  constituted, 
lb, ;  writing  essential  to,  ib. ;  when  a 
minor  is  a  party  to  it,  384 ;  it  falls  by 
the  marriage  of  a  female  mixor,  ib. ;  en- 
tered into  by  married  women,  ib. ;  a 
curator  bonis  may  submit,  ib. ;  parties 
liable  in  solidum,  lb. ;  all  the  partners  of 
a  company  should  hubscribe,  ib, ;  by  agents 
for  their  clients,  ih. ;  party  to  a  submission 
may  assign  right,  385 ;  but  the  other  party 
must  not  suner  by  the  assignation,  ib. ; 
it  may  be  general  or  special,  ib. ;  it  must 
be  conducted  optima  fide,  386 ;  duty  and 
(position  of  arbiters,  ib. ;  effect  of  accepted 
submisKion,  ib. ;  arbiter  must  be  named, 
387,  388  ;  exceptions  to  this  rule,  ib. ; 
arbiter  may  have  an  interest  in  matter 
submitted,  if  parties  were  aware  of  it  be- 
fore submitting,  389;  a  judge  in  the 
Court  of  Session  may  be  an  arbiter,  ib. ; 
a  minor  may  be  an  arbiter,  ib. ;  appoint- 
ment of  oversman,  ib. ;  arbiters  may  ap- 
point an  oversman  before  they  enter,  390  ; 
when  can  oversman  act  ?  ib. ;  arbiters 
cannot  appoint  an  overi^man  unless  autho- 
rized, ib. ;  one  arbiter  cannot  be  compelled 
to  pronounce  an  award  or  choose  an  um- 
pire, ib. ;  endurance  of  submission,  390, 
391  ;  it  expires  by  the  death  of  either 
party,  391  ;  unless  provided  otherwise  in 
the  deed,  392 ;  effect  of  party's  bank- 
ruptcy, ib. ;  exception  to  rule  of  person- 
ality, ib. :  it  does  not  fall  by  institution  of 
action  of  reduction,  *6. ;  decree  pronounc- 
ed after  its  termination  is  null,  393  ;  may 
be  homologated  by  parties,  ib. ;  decree  pro- 
nounced in  ipso  termino  valid,  ib. ;  date 
reckoned  as  from  last  subscription,  ib. ;  it 
endures  for  year  and  day,  ib, ;  duties  of 
arbiters  must  be  performed  before  the  ex- 
piration, ib. ;  style  of  the  submission,  403. 

prorogation,  how  executed,  394 ;  who 

may  prorogate,  ib. ;  it  need  not  be  proba- 
tive, tb. ;  nor  written  separately  on  stamped 
1>aper,  ib. ;  it  will  not  be  presumed,  ib. ;  by 
lomologation,  ib. ;  no  objection  that  appear- 
ance for  one  of  the  parties  cannot  be  made 
at  date  of  prorogation,  ib. ;  effect  of  proro- 
gation, ib. ;  its  style,  404. 

arbiters,  395 ;  their  mode  of  proce- 
dure, ib. ;  they  must  hear  parties  be- 
fore deciding,  tb. ;  they  need  not  receive 
all  the  evidence  tendered,  396 ;  interpre- 
tation of  term  "  corruption,*'  ib. ;  wnen 
may  arbiter  refuse  proof,  397  ;  they  can- 
not compel  witnesses  to  attend,  398  ;  war- 
rant to  cite  is  given  by  the  Court,  t6. ; 
application  to  Sheriff  where  witness  re- 
fuses to  produce  documents,  ib. ;  they  may 
appoint  commissioners  to  take  evidence  of 
witnesses  out  of  the  country,  ib. ;  they  are 
not  bound  to  issue  notes  before  deciding, 
ib. ;  cannot  go  ultra  tircf,  ib. ;  the  decree 
will  be  reduced  quoad  excessum  where  mat- 
ters are  separable,  399 ;  can  they  decide  less 


than  is  submitted  V  ib. ;  interim  decrees, 
ib. ;  can  they  be  forced  to  proceed  ?  ib. ; 
award  must  be  unanimous  where  no  power 
to  majority,  400 ;  they  are  divested  of 
power  on  pronouncing  decree,  ib. ;  may 
employ  assistance,  ib. ;  may  award  ex- 
penses, ib. ;  have  no  legal  claim  for  re- 
muneration, ib. ;  unless  in  peculiar  cir- 
cumstances, 401  ;  the  clerk  is  entitled  to 
remuneration,  ib.  See  Judicial  Reftr- 
ence. 

Submission — decree  arbitral ;  it  must  be  exe- 
cuted with  legal  solemnities,  401  ;  it  may 
be  written  on  the  back  of  the  submission, 
ib. ;  difference  between  and  the  decisions 
of  arbitrators,  402  ;  grounds  of  reductitm 
of,  401,  402  ;  it  must  be  delivered,  174, 
402  ;  how  they  are  enforced,  403  ;  it  must 
be  attested,  404 ;  unless  it  be  the  decree 
of  a  judici^  referee  or  an  opinion  of  coun- 
sel, ib. ;  must  narrate  submission  if  separ- 
ate from  it,  405  ;  style  of,  ib. 

Subscription  of  Deeds.  See  Deeds — statutory 
solemnities. 

Substitute  in  moveables,  see  Institute^  Pro- 
visions Substitution  in. 

Succession,  personal,  is  regulated  by  lex  do- 
micilii, 464. 

Successors,  singular,  when  conditions  are 
binding  on,  576  ;  see  Composition  ;  dis- 
ponees  are  termed  singular  successors,  587. 

Superior,  see  Feu;  cannot  interject  mid- 
superior,  634  ;  may  burden  but  cannot 
split  dominium  directum^  635;  see  Dispo- 
sition by  Superior  ;  cannot,  when  feu  sub 
divided,  raise  action  ob  non  sol^  can.,  when 
part  only  of  feu-duties  are  in  arrear,  774. 

Symbols,  anciently  used  in  delivery,  543. 
544  ;  original  idea  of,  ib. ;  symbols  appro- 
priate to  different  subjects,  545,  551  ;  in 
giving  of  sasine  now  abolished,  568  ;  still 
used  m  transference  by  resignation,  588, 
593. 


Taxed-ward  substituted  for  military  services, 
503. 

Teinds,  definition  of,  765 ;  all  teinds  annexed 
to  the  Crown  at  the  Reformation,  ib. ; 
heritors  empowered  to  value  and  purchase 
teinds,  766 ;  how  transmissible,  ib. ;  dis- 
position of,  its  terms,  ib. ;  infeftment  sepa- 
rates them  from  the  land,  U).\  separate 
conveyance  necessary  after  feudalization,  ib. 

Tenendas,  clause  of,  528;  it«  original  pur- 

Sose  to  express  the  kind  of  holding,  ib.  ; 
oes  not  transmit  a  right,  529 ;  modem 
purpose  is  to  point  cut  the  superior,  and  to 
prescribe  the  Itind  of  tenure,  ib. ;  clause  of 
tenendas  not  affected  by  Transference  of 
Lands  Act,  530. 

Terce,  origin  of,  640 ;  depends  on  husband's 
sasine,  ib.  ;  what  subjects  are  exempt 
from,  ib.,  791 ;  kenning,  641 ;  when  ex- 
cluded, ib.,  703 ;  lesser,  641 ;  it  is  ex- 
cluded by  provisions  in  contract  of  mar- 
riage, 657. 

Testament — origin  of  power  to  devise,  459  ; 
n  mutual  conveyance  de  present i  is  not  a 
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ling  is  pro- 
:  at  h(>m<>l'>- 


vill.  -'Ii. .  >tiil  c  'Ddtitclt'a  ■  ikli'l  <ri>i. 
4G'J  .  >!.')  miT  tu'iti'^  1  ii]ll.  Hj. :  it  mail 
le  uD'I«n.t',jj"  Ij  t-»l«lw.  iX. :  in  Imt-mi 
•tt  rtnuyr*™  if  Iwtii'jr  «fttnr«nl!  tunc 
Ehil'IicD  a  iDel^-cnw).  4'>1  -,  ei'.epriMi  tf 
lUs  rti!«,  i&. ;  directi'-iDi  »  acciiniaW  f<4 
nton  tl.tn  twHitT-oDQ  jurs,  t'^iL  A.,  ST5 
it  Dn«:  lit  pr>r«live,  4<il :  □•lUria]  anb 
■nipti'n.  A. :  iddiiuI  KrltlmwDt 
hm'l  ui-l  ■rift'  in  Lii  hac' 
ttttiTe  a»ki[.n  hiiu,  lb. :  p 
nti'A  'Id  impMUtiTe  Kill.  401 
be  ■  "••DiFlet«3  BTt,  ai 
a. :  h'llofTipb  Biini«-1  instrnciioDi  have 
niit  ih?  cRc'l  of  >  vill.  ib. ;  nor  have  dnfia 
of  v.'lllciiKnK  reri^eil  l.y  franter.  ib.;  il 
may  IjC  uude  in  arf reufo  moriit,  !b. :  pospr 
of  »T'«itticpn.  40! :  <rhMl  cODStitui'i  re- 
TUr^Hlion?  Wi:  ft  malual  tehUmcnt  cui- 
not  be  revoLnl.  lb, ;  rcTocmi'iD  nf  Iwt  wilt 
revives  B  previ'jdt  oaf,  ib, :  will  may  le 
eotitun'iil  ia  BevenU  deedi  bf  ilifferenl 
datc«,  ik;  itii  fbno,  i&:  nominiilii-n  of 
cxecntor  conbtitutoH  ■  crimplcle  will,  404 : 
cfinrt  will  aiipoiiil  an  ciocutor,  ib. :  a  will 
aatvA  crmvvy  licritagi;,  ib..  (Alt :  eflectnal 
Ih'ruiili  t'KKQtor  ill  uoc  aetr-jit,  405  :  cun- 
utrurtiiji  acbrding  l4  nrcsumcl  intention. 
ill.:  iinpniMiU«  cunililmna  held  pro  non 
KCrlpliii,  ib. ;  onilructioD  iS  iluublc  lega- 
cieii.  ib. :  inlerprel^tioD  ofpiiTmenti  •iurinp 
teslaliir'H  life,  VA;  il  ciinnot  burden  heir 
to  beritnblc  cutate  with  Ipii-acita,  603  :  u 
■tmnjcer  niny  Ic  hurk-ncil  Iv  it,  009 ;  naii- 
rui'Dlive  totameat  invalid  hcrond  film 

S<».IK.   III. 

Tcstsnicmnry  vrilinfpi,  13ii;  tec  Ttttammt : 
have  been  siictaioeJ  th'iu;{li  not  quite  fiir- 
mal,  131) ;  munt  be  aiteiteil,  xr  huli>(^pli, 
ifr. :  cxccDtiun  nF,  by  one  niiUr]'  and  twu 
wilneiKi,  aullicient  when:  parly  cann>'t 
wriltr,    137 :    iiarish  minlaler  maj  act  us 

Tortiiif;  p\n\ao — sPo  Dted—tlaMory  tolem- 
mtieA;  Witnrtl  InitritjHfCnUiry — errors  in 
toatinu  clansc  cannot  be  corrected  nllcr 
rcnonliuf;  afdeed,  119;  may  be  ('•>nii)leli.'d 
■t  iiiiy  time  wbile  deed  unrerordwl,  lb. : 
pnrly  wliii  m^civea  deed  wilhoul,  may  in- 
Mirl  il,  lb. ;  in  what  rimci)  place  and  dale 
am  Inltr  tnaaialla,  121  ;  tliia  clause  is 
aliHiR  ivimiuoii  to  all  decila,  143  ;  whnt  ia 
■iiOkiont  niilice  of  cnrrectiong,  a^lditioQii, 
&<'.,  1G7  ;  [iQl  limited  to  mere  dctaila  of 

TliTliiHwin  Act,  ilH  pPTviaionii,  401. 

Tiniwl,  dei^ree  of,  llTi. 

Tlllc,  Hoo  tiim}iaitM,  of  me. 

Title  IJecdH,  w.'ii  A'liijMilion  ofwriU. 

"Illlea  r>f  dignity  are  trnnHmitled,  jare  iiin- 
guinit,  fruia  dcail  In  liTinf{,  750. 

Trnhnr,  iliHpniial  of,  4.1.1. 

TVanaliitinn— il»  form,  357  ;  triiorc  nscig- 
nalinn  liaa  not  been  iiitiraatcd  the  grautee 
■hould  intimate  both  it  anil  the  tranBla- 
tion,  268  ;  aco  Auiffnaflon. 

Tranamiarion  of  land — penemi  principles  ro- 
Rulalin^,  6SS  ;  ia  Tolanlary  or  necesaiiry, 
68fl  ;   voluntaiy,  inter  virm,  587. 


Traiiwiaion  i^  InO'I — jcii-  i.J.  733.  'f  i 

•w  Itaitkiiig  and  .'iitt.  5rt«ej(r<Uion. 

fjvm  ibe  J**!  i.>  the   lirii  p.   73* 

■.Lli^ilion  to'  iraiumii    only   etk 

tatitp.  and  blading  m  both  parties. 
ret|Diailrs  of  ibe  wriEin^  and  accepii 
82-*. 
Tni»t — trintf-»  lanriot  aniaire  mtject- 
ter.  at :  one  of  tinitees  cannat  riK 
remaner.inua  na  law-agent.  CO:  a  fir 
law.>£i>nla.  of  nhnm  cn^  it  a  inut^, 
not  n-cfive  profe^iionnl  rrmonen 
f»3 ;  tniite*  may  be  innnunenian 
n»«ii  to  imst-d*«f.  1 10 ;  ia  name  nf  Iri 
iHlrr  eiKntiaiiaf  l'J7 ;  ii  will  m 
tlioiinb  inute-a  do  aiA  accept,  4^ 


Ghl: 


,  2IJ1-. 


:  lioni]  br 


-,  ib. :  the  ti 


tnrnnring  a 
pnjiil,!?!.:  if  the  tutorbe  boimd  it  mn 
an  an  is'lividnal,  ib. 
Tnist-Diipnjition  and  Setilement — ^rt 
must  have  rtdical  ri);bl,  670 :  uomini 
of  trtutec*.  671  :  acceptance  of  trustee 
of  a  qnurum.  when  necesaary,  ib. :  tn 
may  be  named  c'ltr  JHO  iioii,  ib. ;  bii 
filial  to  nci'epl  will  not  aDool  tba  t 
lb, :  he  mnKt  concur  in  every  act  i 
accept-inre,  ib. :  destination  to  Bcce| 
and  lurTivors,  G73  ;  whera  no  ilestini 
to  atirvivora,  hare  they  power  ?ib.;  w 
trust  ia  not  granted  to  the  heirt  of 
triulcea,  puwera  al  tmsteea  will  not 
to  lieira,  ib. ;  conveyance  to  tmateee,  I 
d.'clamtinn  of  trust,  ib. :  potiioaea  of  l 
ill. :  a  direction  lo  pav  debta  doea  not 
a  trust  for  creditors,  ib. ;  purpoaea  ma 
in  a  separate  deed,  G74;  this  sepi 
deed  may  be  in  Enclith  form,  ib. ;  it 
not  be  revoked  by  Knclish  will,  ib. ;  it 
fail  if  no  initmeliona  be  left,  ib.;  tin 
veslin;;  ornroviaiona  lo  children  ahonl 
spei-ifieii,  ib. ;  ripbta  of  parties  deiK-nd  i 
instrucliona,  675  ;  bentficiary'a  right 
Mblc  or  moveable,  ib,;  he  may  aangri 
right,  bj  tnorfii  cnuiii  deed  or  aasl 
lion,  376  ;  hia  right  is  arrcatable,  ib, : 
gcncc  neceaaary  to  allacb  benclicii 
right,  Hi.  ;  instmctioni  to  enlnil  ore  i 
prcled  Bccurding  lo  presamed  intcn 
Ii77  ;  niDney  cannot  be  entailed,  ib. ;  ti 


i,r  Im 


raid,  ib.  : 


when  purpose  is  lo  invest,  is  p.iyab 
beneficiary  till  an  invoalment  be  ft 
078;  effect  oftmst  on  qiieationa  of  Tea 
iVj.  :  contains  a  refervcil  power  to  ivt' 
087  ;  and  reservntion  of  liferent,  ib.  ■ 
dispenaation  witli  delivery,  ib. 

powera  of  trnalees — eitend  to  seta  i 

dlnnry  adminialrstion,  07!) ;  eitraordi 
powera  most  be  specially  granted,  f&. : 
la  An  extmonlinnry  act,  lA. ;  and  nil 
be  permitted  if  not  authorired,  680 ;  ' 
the  deed  ia  to  lnlal«ea  and  asaigneea 
power  of  sale,  they  tnay  aasign  an  m 
cnted  precept  in  their  own   lavoar. 
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when  succession  is  heritable  and  when 
moveable  nnder  deeds  with  power  of  sale, 
681  ;  power  to  purchase  lands  does  not 
warrant  the  purchase  of  feu-duties,  ib.  ; 
power  to  borrow  may  be  implied,  ib. ;  power 
to  appoint  factors,  482  ;  trustees  cannot 
supersede  factor  specially  appointed,  ib.'\ 
liauiiity  of  trustees  when  this  power  is  not 
conferred,  ib. ;  trustees  may  depute  to  fac- 
tor power  of  sale,  ib. ;  power  of  assump- 
tion, ib. ;  it  may  bo  exercised  on  death- 
bed, ib. ;  it  cannot  be  exercised  when  not 
conferred,  ib.  ;  power  to  beneficiary  to 
nominate  new  trustees,  683 ;  Court  will 
appoint  judicial  factor  where  trustees  fail, 
ib. ;  liability  of  person  undertaking  office  of 
trustee  without  appointment  or  assumption, 
ib. ;  power  to  compound  and  submit,  684. 

Trust-Disposition  and  Settlement — liabili- 
ties of  trustees — liability  for  each  other, 
684  ;  liability  for  their  factor,  ib. ;  clause 
of  protection  against  liability,  ib.  ;  it 
does  not  exempt  from  all  responsibility, 
685 ;  they  must  make  up  money  paid  to 
wrong  party,  686 ;  they  are  liable  in  ex- 
penses of  a  mala  fide  litigation,  //;.  ;  and 
for  obHgati<ms  which  they  grant,  ib.  ;  and 
for  gross  negligence,  ib. 

constitution    of   trust  and    means  of 

canning  it  into  effect  after  grantor's  death, 
687  ;  when  will  Court  appoint  new  tnis- 
tees  ?  ib. ;  acceptance  of  trust  by  tnistees 
will  not  be  inferred,  688;  power  of  resig- 
nation, ib. ;  accepting  trustees  who  arc 
tutors  must  make  inventories  of  pupil's 
estate,  689  ;  a  trustee  must  concur  in  pro- 
per acts  of  administration,  ib. ;  bankruptcy 
of  trustee,  ib. ;  how  trust  may  be  terminat- 
ed, ib, ;  substitution  of  heirat-law  of  last 
surviving  trustee,  690  ;  declaratory  adjudi- 
cation in  favour  of  beneficiary,  ib, 

Trust-Disposition  for  payment  of  creditors — 
its  form,  813  ;  relative  deed  of  accession, 
ib. ;  only  acceding  creditors  are  bound  by 
it,  ib. ;  effect  of  sasine  to  trustees  in  suc- 
cession, ib. :  trustee  is  liable  as  vassal,  ib. ; 
and  is  accountable  to  the  creditors,  814 ; 
he  is  accountable  for  any  reversion  to  the 
truster,  ib. ;  radical  right  to  property  re- 
mains with  debtor,  ib. 

Tutor — the  father  is  the  natural  tutor  of  his 
child,  30  ;  the  office  extends  to  the  person 
and  estate  of  Uie  pupil,  ib. 

nominate,  his  powers,  31 ;  cannot  alter 

order  of  succession  to  jjupil's  estate,  34 ; 
see  Pupil ,  bond  by  tutor,  see  Trvftt. 

Tutor  ad  litem,  entitled  t«>  profcRsional  re- 
muneration, 63. 


UnAL  tenure,  49G  ;  is  allo-llal,  ib. :  decisions 
reganling,  497 ;  title  is  perfect  without 
writing,  542. 

Union,  clause  of,  implied  in  grant  of  a  baronv, 
553. 

Usury,  history  of,  186  ;  the  taking  of  usury 
was  prohibited  by  the  Roman  law,  ib. ; 
abolisned  by  E<lward  I.,  187 ;  devices  for 
eluding  laws  against  usury,  ih.  \  £10  por 


cent,  allowed  by  37  Henry  VIII.  c.  9,  ib. ; 
when  sanctioned  in  Scotland,  188  ;  taking 
of  more  than  £10  per  cent,  made  punish- 
able, ib. 
Usurj'  laws  repealed,  51. 


Vassal— personally  liable  for  feu-duties,  531, 
573  ;  his  right  extends  a  coelo  usqite  (ul 
centrum,  573.     See  Feu. 

Vendition,  see  Ships. 

Vesting — see  Legades,  Provisions,  Marriage 
Contract, 

Vitiation  in  deeds,  see  Obligations,  Betting, 
Bribe,  Bankrupt^  Error,  Fraud,  Force  or 
fear,  Gaming,  Pactum  super  hcereditate 
viventis,  Pactum  de  quota  litis,  Sabbath, 
Simony,  Testing-clause,  Witnesses  instru- 
mentury ;  omission  of  observance  of  statu- 
tory solemnities  is  fatal,  121 ;  such  deeds 
cannot  be  supported  by  proofs,  ib. 

erasures,  deletions,  interlineations,  &c., 

remove  presumption  of  genuineness,  123  ; 
and  are  presumed  to  have  been  made  after 
execution,  ib. ;  deed  must  shew  that  any 
corrections  or  alterations  have  been  adopted 
by  party,  ib. ;  and  they  must  be  mentioned 
in  the  body  of  the  deed,  ib. ;  in  csscn- 
tialibus,  fatal  to  deed,  124;  what  are  inter 
essetUialia,  ib. ;  cases  of,  125-127  ;  mar- 
ginal additions,  128  ;  blanks  in  deeds  fatal, 
when  grantor's  intention  not  explicit  on 
account  of,  129 — see  Writs,  blank  in  cre- 
ditor's name;  non-observance  of  self-im- 
posed solemnities  implies  vitiation,  130; 
erasures  in  substantiidibua  not  fatal  to 
holograph  deed,  if  writing  superinduced  bo 
holograph,  134 ;  conditions  suspensive  of 
obligations,  259. 

in  discharges,  narrative    of    discharge 

must  be  true,  264  ;  consideration  of  dis- 
charge must  be  implemented,  265;  essen- 
tial error  is  a  ground  of  reduction,  266 ; 
error  in  law,  ib. 

in  letters  of  homing,  283. 

in  bills — alteration  or  erasure  in  date. 


term  of  payment,  sum,  address,  or  sig- 
natures not  acquiesced  in,  infers  nullity, 
347,  348  ;  date  is  iiUer  cssentialia,  ib. ; 
nullity  under  Stamp  Acts,  348;  alteratio 
before  acceptance  does  not  necessarily 
vitiate,  349  ;  alteration  by  acceptor  imma- 
terial, ib.  ;  immaterial  alterations  do  not 
affect  validity,  350. 

in  sasines,  effect  of    erasures  in,  535, 


et  set/. ;  and  of  obvious  blunders.  556  ;  era- 
sures in  sasines  proprii^  jiianihu^,  570. 

Voluntary'  transmission  intuitu  morti,^,  639, 
et  seq. 

Votes,  old  mode  of  creating,  637  ;  how  old 
votes  arc  still  pi-escrved,  r)39. 


Wadset,  its  derivation  and  history,  799 ;  its 
later  form  with  eik,  ib. ;  mode  of  extinc- 
tion, ib. ;  is  simple  renunciation  sufficient 
to  extinguish  ?  8(K) ;  purpose  of  letters  of 
regress,  ib. ;  they  were  unnecessarj-  after 
174.5,  ib.  ;  declarator  of  re<lemption,  800  ; 


iiiiiiiuy  ufli^r  caDst|;aalii]a  ulUcliikblo  by 
unualrariit,  (101 ;  rciiiiililioD  fur  payment 
nt  the  inttuuce  ot  iLo  crcilitar,  !b. ;  (he 

Wnpen,  ohli^tfoiiB  oiiBiiig  out  uT,  cnnoat  be 
iTtfum'd,  4y. 

\ViirJh«1-]iii{;,  tlic  {irnpcr  fcuJoI  tenure,  501  ; 
ubulitioD  or,  lb. 

^V.-irdiup:,  act  of,  iniprisoiimi'nl  tinJtr  ia  Ji- 
re.t,  391. 

WnnlKhin,  ruutill;  uf,  4»S,  iH)3. 

\VsiTnnilic:e,  pononal,  ilB  nalorc,  148 ;  iui- 
pliiil,  in  gmluituuB  dcmU,  ib. ;  its  dia- 
tinguiBbing  chnrnctcT',  <&- ;  of  tratisnctionK, 
when)  a  ilceil  is  gnuited  fgr  an  inwleqiiiite 
t-onsiilemtion,  16^;  nbsoluU,  is  implied  in 
nil  enlca  fur  dd  ad^qualo  pricp,  ib,  :  miiv 
iipply  tn  nnturs  of  aulijet-t  sold,  ib. :  ib 
uiit  n  Kcuiity  n;;iii]ist  diimmim  fakil', 
HO ;  avrentil,  v-iisro  meru  gcnornl  obh'- 
.  pitiun,  llio  rnrrundice  erpliciihhi  to  pnr- 
livnlnr  deed  ia  imiilied,  H9 ;  in  dinpo- 
■itimis  the  vlauBa  "I  grant  VBrmndiiir," 
iniporti  nbanlute,  ib.,  532 ;  timple,  149 : 
hma  fact  and  deol,  lb, ;  aliaotutc,  1 50 ; 
pxprasBcd  ]irct-ail«  over  impIiiM]  wumn- 
dii.*e,  151  :  tlrb!lum  lalieuf,  implied  in  hb- 
nignntii'iiB  nf  ilabta,  150;  Iirir]ei]i1e  upun 
wliich  ibis  is  funmicd,  ib. ;  L-iprpsscd  uriir- 
riindico  ftoin  fa(-t  iinil  dvcd  ilws  nut  cx- 
fhiiie  wnmiiiiiiiM)  ilchtlum  lubette  in  na- 


if debtn, 
ieil,   ib.;' 


152,239: 


I  ilie 

Biunuiit  in  II10  aiiBifjnntioii,  thuugb  lens  ho 
rtiidfiTil.  i-6.;_  1u_oaBnro1u.1l  effect  of,  152. 

is  ftrieti  jurin,  and  will  not  bo  ti- 

leliiled  by  Buiniiis  iit  iumliculion,  1S3 ; 
ctiiiwiitvrn  to  decilB  nut  litUg  in  wur- 
mrdiip,  r7,,,  613. 

— —  real,  used  in  n-hitiiin  to  heritable  alil'- 
jcclB  cntv,  154;  imjilicd  in  exciinibimis, 
'ib. :  I'luawi  of  wurmudit'o  in  fcudnl  righls, 
531  :  its  oripn,  ib.;  funn,  532  ;  effort,  ib. ; 
abbrGvinlod  fi^rni  intrutlneed  by  TninHfer- 
ence of  Lnndi  Art,  16., 615, C16 :_  its elTeit, 
533:  ctmi'li-'n  bypra^^regs  coiilniu  no  wiir- 
rnndirp,  5il9.  _    .        _ 

— —  wln're  cvictlun  is  not  inipuliiblfl  to 
^mntcr  of  feu,  533;  do«B  net  vilcnd  to 
nuturious  ]>i'lty  Itabililtcs,  ib.  docs  it  ap- 
ply (0  bunJcus  iiirpoEcd  by  puhliu  Ian '/ 


ini-orrci),  oiuiipla  of,  531;  eiccj 
bu  riglita  from  triirrandite  in  diRj 
a  ae,  61G;  wHirwidico  of  nsEignt 
writs  nml  mils,  53fl. 

kVill,  sec  TatameM. 

tVilueiscs  iustrumoutorj — Htu  Dnd, 
lory  loiemiiitiit  —  Bubwripliim  < 
fumiorty  required,  lOB  ;  nnmrs  and 
nnlinn,  cuulil  formerly  bo  suppli 
condcaccndeocc,  ib. ;  statutory  tniu' 
regikrding,  108 ;  who  nuiy  bp, 
^vuuiea  inny  not  Iw,  ib. '.  pupils 
bo,  ib. ;  minora  nniy  be,  ib. ;  blind  ] 
miiy  nut  be,  ib. ;  IiIhiIh  and  fnrious  | 


ib. ;  near  rclHtious,  ib, ;  infnmuu 
nmy  be,  111;  huw  nuiny  requin^< 
llicy  simply  verily  suliseripticm  of 
it.  j  ihoy  must  liavc  perwiiiol  kno 
i>f  party  ■ubik.Tiblniii',  113  ;  what  i 
of  kiiowl«dga  igneoPBtar^y  (6.;  m 
party  sul>BcTibii,  or  Uvor  lum  acknu 
[lis  signAlure,  113;  miiHt  subw-rib 
prini'iiud  pnrly.  111;  miut  iinl 
115;  nliuufd  ailJ  word  "nilnuB' 
subscription,  ib. ;  nued  not  bulwii 
pruBence  of  principa]  party,  iiti:  1 
siqjie  time  ilior,  ib. ;  nor  t'i):i.'lhe 
designalioD  must  iie  inserted  in  )h 
of  tbo  writ,  117  ;  what  is  a  bufBoi< 
signaliou ?  ib. :  may  utteiit  jirsiin 
nolHrial  Bubaeriplion  at  sinio  tinn', 

to  givini-  uf  BiLBine,  &48 ;   mi 

nnmcd  and  dmcribed,  553 ;  number 
BOty,  SH;  what  Ihey  allcit  undo 
form  of  BKHDO,  568 :  wituesKs  lo  rt 
ttuB  ad  rtm.,  593. 

AVivoB,  m  Married  Woman. 

Wuiiiin  eoiinot  be  instrumeutary  will 
HJ9. 


Writings  in  rfl  mcrcaloria,  hco  Z'tuih 

Writ*  bhink  in  niinio  orgrimli-c,  abi 
byAi'tlfiOe,  C.35,  129;  bills  of  oxc 
&e,,  nro  ciomptGd  from  Ibii  Acl 
whore  sum  not  tillvd  up  in  l-und 
gTRnting  deed,  may  be  objected  lo. 


